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THE  CITATIONS  IN  THIS  VOLXTME 


include  all  from  the  following  reports : 


Ala, 131-139 

Ala.  App. 1 

Alaska 1-3 

Alias. 3-13 

Ark 71-97 

Cal 148-160 

Oal.  App 1-16 

Cof .  Prob 1-5 

Colo 31-50 

Colo.  App 18-20 

Conn 74-82 

Del a-6  PennewUl 

Fed 155-188 

Fla 42-59 

Ga 115-136 

Haw 1-19 

• 

Idaho  8-19 

HI 195-250 

Ind.  Tear 1-7 

Ind 158-173 

Ind.  App 28-46 

Iowa 114-149 

Kan 64-84 

Ky 105-143 

La 106-1^8 

Me 96-106 

Md 92-113 

Mass.   194-208 

Mich 128-165 

Minn 86-113 

Miss 80-96 

Miss.  Dee 1-2 

Mo 167-235 

Mo.  App 84-156 

Mont 29-43 


Neb 63-88 

N«v...., ^ 27-32 

K  H 71-75 

N.  J.  Eq 62-78 

N.  J.  li « 65-80 

N.  M 10-14 

N.  Y 187-201 

N.  C 131-154 

N.  D 12-20  (except  19) 

Ohio  St 66-84 

Okl 11-26 

Okl.Cr 1-4 

Or 44-56 

Pac.  Bep.  (Unrep.  Cases)..  1-110 

Pa 197-231 

B.   1 23-32 

8.  C. 48-86 

S.  D 16-25 

Tenn 107-12>2 

Tenn.  Civ.  App 1 

Tex 95-102 

Tex.  Civ 24-55 

Tex.  Or 39-60 

U.  S 205-221 

Utah 27-36 

Vt 73-83 

Va 98-111 

Wash 34-62 

W.  Va 51-68 

Wis 113-146 

Wyo 10-18 

Am.  St.  Bep.  notes 79-140 

Cof.  Prob.  notes 1-5 

L.  B.  A.  notes. .  .1-70;  1-30  N.  8. 


With  parallel  references  to  cases  found  in  such  reports  in 
the  Am.  Dec,  Am.  Bep.,  Am.  St.  Bep.,  Am.  Ann.  Cas.,  L.  B.  A., 
and  National  Beporter  System. 

(iii) 


PEEFACE. 


The  great  mass  of  the  members  of  the  Bar  and  of  the  judici- 
ary in  California  are  so  familiar  with  the  plan  and  scope  of 
Notes  on  California  Reports,  that  no  word  of  explanation  seems 
necessary.  For  the  benefit  of  those  few,  however,  who  may 
not  be  familiar  therewith,  a  few  words  of  explanation  may 
properly  be  addressed. 

This  publication  is  intended  as  a  series  of  annotations  of 
California  cases  arranged  in  a  chronological  order ;  that  is,  in 
the  order  in  which  they  appear  in  the  official  reports.  In  these 
supplementary  volumes  are  included  all  California  cases  which 
have  been  reported  officially  since  the  publication  of  the  last 
edition  of  Notes  on  California  Reports  in  July,  1906.  The 
annotations  include  all  citations  of  California  cases  in  the 
reports  of  sister  states  and  territories  and  in  the  federal  re- 
ports, that  have  cited  the  decision  to  which  they  are  appended, 
since  the  publication  of  the  1906  edition  of  California  Notes. 
In  the  hurry  and  bustle  incident  to  the  compilation  and  pub- 
lication of  the  1906  edition  it  has  been  found  that  many  cita- 
tions were  omitted  therefrom — ^principally  from  reports  from 
sister  states  w^hose  reports  were  imavailable  in  San  Francisco 
in  1906.  In  these  supplementary  volumes  an  effort  has  been 
made  to  include  each  and  every  citation  of  all  of  the  California 
eases,  as  found  in  any  report  of  any  case  of  a  court  of  last 
resort,  whether  such  decision  was  published  since  the  1906 
edition,  or  prior  thereto,  and  which  was  for  any  reason  omitted 
therefrom.  These  citing  cases  have  been  carefully  examined 
and  analyzed  so  as  to  bring  out  the  precise  bearing  of  each 
upon  the  case  cited.  By  the  use  of  these  Notes  it  is  aimed  to 
show  at  a  glance  how  far  each  case  may  be  relied  upon  as  an 
authority  at  the  present  day.  The  annotations  are  arrang-ed 
in  separate  paragraphs,  so  that  the  investigator  may  learn  at 
once  whether  any  particular  case  has  been  subsequently  ap- 
proved, distinguished,  criticised,  disapproved  or  overruled. 
They  show  the  various  circumstances  or  conditions  to  which 


vi  Pbefacb. 

any  principle  laid  down  has  been  applied,  enabling  the  in- 
vestigator  in  this  way  to  follow  the  legal  history  of  the  cases, 
with  their  expansion,  limitations  or  restrictions  as  shown>  by 
subsequent  citations. 

A  new  feature  in  these  supplemental  volumes  is  the  citations 
from  cases  which  are  not  officially  reported,  and  which  are  to 
be  found  only  in  the  Pacific  Reporter.  These  citations  open 
up  a  wealth  of  useful  legal  lore  which  heretofore  has  been 
practically  unavailable.  Another  feature  which  is  not  found 
in  the  other  editions  of  California  Notes  is  the  addition  of  the 
cumulative  references  to  the  Reporter  system,  and  to  the 
various  reports  of  selected  cases.  It  would  not  be  amiss  in 
this  connection  to  remind  the  members  of  the  Bar  that  the 
reference  in  all  citations,  both  in  the  official  reports  and  in  the 
Reporter  system,  is  to  the  exact  page  upon  which  the  citation 
is  to  be  found,  and  not  to  the  initial  page,  thus  saving  to  the 
busy  lawyer  much  valuable  time. 

The  references  to  the  notes  in  American  State  Reports, 
Coffey's  Probate,  and  Lawyers'  Reports  Annotated  open  up 
a  veritable  mine  of  legal  knowledge.  In  very  many  instances 
the  very  brief  which  is  necessary  for  a  successful  termination 
of  particular  litigation  is  to  be  found  in  toto  in  such  notes, 
and  may  be  the  means  of  saving  much  valuable  time  and 
labor. 

The  preparation  of  these  volumes  has  necessarily  involved 
a  vast  amount  of  labor,  and  it  would  perhaps  be  expecting  too 
much  to  expect  that  they  should  be  free  from  errors.  How- 
ever, it  has  been  the  aim  of  the  editor  to  include  each  and 
every  citation,  to  the  end  that  the  members  of  the  Bar  may 
have  available  every  case  which  in  any  way  has  mentioned  any 
California  case. 

May,  1912.  CHAS.  L.  THOAIPSON. 
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OASES  IN  1  CALIFORNIA. 


1  Cal.  9-15,  PEOPIaE  T.  SMITH. 

After  Commitment  It  la  Too  Late  to  vaiee  objection,  to  affidavit  or 
warrant  of  arrest. 

Approred  in  State  y.  McLain,  13  N.  D.  371,  102  N.  W.  408,  holding 
defendant  waived  all  objection  to  magistrate's  jurisdiction  to  pro- 
eeed  with  preliminary  examination,  by  giving  bail,  procuring  contin- 
uances and  taking  change  of  venue. 

PriBoner'B  Bight  to  Discharge  on  Habeas  Oorpna  after  commitment 
and  before  trial.    See  note,  100  Am.  St.  Bep.  33,  35. 

Magistrate  may  Commit  for  Any  Felony  of  which  prisoner  shown 
to  be  guilty,  though  it  be  different  from  that  specified  in  warrant. 

Approved  in  People  v.  Gregory,  8  Cal.  App.  741,  97  Pac.  913,  motion 
to  set  aside  information  is  unavailing  to  review  objection  that  com- 
plaint sworn  to  by  defendant's  wife. 

On  Betnm  to  Writ  of  Habeas  Corpus,  court  may  examine  evidence 
talen  before  committing  magistrate  to  ascertain  probable  cause. 

Approved  in  Packenham  v.  Beed,  37  Wash.  261,  79  Pac.  787,  up- 
holding supreme  court's  power  over  habeas  corpus  for  bail  when  lower 
eonrt  has  denied  bail  after  appeal. 

Distinguished  in  Winnovich  v.  Emery,  33  Utah,  359,  93  Pac.  993, 
habeas  corpus  does  not  lie  to  review  sufficiency  of  evidence  adduced 
before  committing  magistrate. 

Denied  in  Hyde  v.  Shine,  199  U.  S.  84,  25  Sup.  Gt.  760,  50  L.  Ed. 
97,  holding  rule  contra  in  federal  courts. 

Complaint  or  Information  on  Information  and  Belief  as  basis  for 
warrant  or  examination  preliminary  thereto.  See  note,  25  L.  B.  A. 
(n.s.)   62. 

1  CaL  33-37,  PAYNE  y.  PACIFIC  MAIL  STEAMSHIP  CO. 

Power  of  Appellate  Court  Over  Verdict  for  excessive  damages. 
See  note,  26  L.  B.  A.  388. 

1  CaL  42-46,  62  Am.  Dec.  286,  FBOTHINOHAM  v.  JENKINS. 

To  Whom  may  Dellyery  be  Made  under  bill  of  lading.  See  notOi 
38  Lu  B.  A.  364. 

2  OtA:  Notei— 1  (1) 


1  Cal.  51-119    NOTES  ON  CALIFOBNIA  REPORTS.  2 

What  Contracts  will  Support  Maritime  Lien.  See  note«  70  L. 
R.  A.  369. 

1  OaL  61-^  62  Am.  Dee.  288,  COLE  ▼.  SWAN8T0N. 

On  Sale  of  Chattels,  Where  No  Time  of  Payment  or  of  delivery  are 
agreed  upon,  delivery  and  payment  are  concurrent  acts. 

DistinguiBhed  in  Pearson  ▼.  McKinney,  160  Cal.  660,  117  Pac.  923, 
where  buyer  of  trees  demanded  delivery  at  seller's  office,  stating 
he  was  prepared  to  pay  on  delivery,  but  delivery  refused,  buyer  not 
required  to  actually  produce  money  to  make  demand  for  delivery 
effectual. 

1  Cal.  65-75,  VON  SCHBODT  ▼.  HUNTINOTON. 

Miscellaneous. — Cited  in  Culver  Lumber  etc.  Co.  v.  Culver,  81  Ark. 
113,  lis  Am.  St.  Rep.  17,  99  8.  W.  395,  to  point  that  owner  of  major- 
ity of  stock  is  entitled  to  control  business  of  corporation;  Spotswood 
V.  Morris,  12  Idaho,  380,  85  Pac.  1100,  6  L.  R.  A.  (n.  s.)  665,  to  point 
that  constitutional  provisions  as  to  incorporations  do  not  interfere 
with  organization  of  limited  partnerships. 

1  Cal.  75-84,  LINEKEB  ▼.  AYE8HF0RD. 

To  Whom  Delivery  may  he  Made  under  bill  of  lading.  See  note, 
38  L.  R.  A.  3M. 

1  CaL  85-90,  PEOPLE  ex  rel.  THE  ATTORNEY  GENERAL,  EX 
PARTE. 

Original  Jurisdiction  of  Conrt  of  last  resort  in  mandamus.  See 
note,  58  L.  R.  A.  836,  838,  844. 

Superintending  Control  and  Supervisory  Jurisdiction  of  superior 
over  inferior  or  subordinate  tribunal.    See  note,  51  L.  R.  A.  74. 

1  CaL  92-94,  SANTILLAN  v.  MOSES. 

Position  of  Priest  in  Mission  Dolores  is  like  corporation  sole  who 
can   sue   in   own   name. 

Distinguished-  in  Bishop  of  Zeugma  v.  Paahao,  16  Haw.  349,  Roman 
Catholic  bishop  in  Hawaii  is  not  corporation  sole  and  cannot  take 
by  succession  from  predecessor  in  office  so  as  to  maintain  ejectment. 

1  CaL  106-108,  PEOPLE  v.  DANIELa 

Where  One  Indicted  for  Murder  prior  to  admission  of  state,  his  con- 
viction cannot  stand,  and  he  will  be  ordered  in  custody  to  await 
judgment  of  regular  grand  jury. 

Cited  in  Higgins  v.  Brown,  20  Okl.  378,  1  OkL  Cr.  54,  94  Pac.  712, 
indictment  for  murder  committed  pending  before  federal  court  fox 
northern  district  of  Indian  Territory  on  admission  of  state  is 
cognizable  in  state  court. 

1  CaL  108-119,  RXNGOOLD  v.  HAVEN. 

Court  must  Nonsuit  Plaintiff  when  evidence  is  such  that  it  must 
set  aside  verdict  if  found  in  his  favor. 

Approved  in  Bohn  v.  Pacific  Electric  Ry.  Co.,  5  Cal.  App.  624,  91 
Pac.  116,  upholding  grant  of  nonsuit  in  action  for  wrongful  death 
where  deceased's  contributory  negligence  was  clear. 

Measure  of  Damages  Against  Common  Carries  for  loss  of  goods  is 
their  value  at  port  of  delivery. 


a  NOTES  ON  CALIFORNIA  REPORTS.     1  Cal.  119-156 

Approved  in  Northern  Commercial  Co.  ▼.  liindblom,  162  Fed.  255, 
89  C.  0.  A.  230,  applying  rule  in  action  against  vessel  for  loss  of  min- 
ers' outfits  destined  to  port  in  Alaska. 

1  Cal.  119-123,  52  Am.  Dec.  291,  HOEN  ▼.  SIMMONS. 

Defendant  Entering  into  Possession  claiming  under  plaintiff  and 
in  subordination  to  his  title  is  estopped  from  questioniog  it. 

Approved  in  Gervaise  v.  Brookina,  156  Cal.  107,  103  Pac.  331,  fol- 
lowing rule. 

1  Cal.  132-183,  JOHNSON  ▼.  PENDLETON. 

Appellate  Court  will  not  Disturb  Verdict  on  question  of  fact  where 
evidence  is  conflicting. 

Approved  in  dissenting  opinion  in  Kerns  y.  Dean  (Cal.),  6  Pac. 
706,  majority  granting  new  triaL 

1  CaL  134-143,  BELT  ▼.  DAVIS. 

Pinal  Judgment  is  a  Final  Determination  of  particular  suit. 

Approved  in  Dobson  v.  Holmes,  83  Kan.  480,  112  Pac.  133,  decision 
of  probate  court  denying  application  for  order  for  additional  in- 
ventory is  final  appealable  order;  Bailroad  Commission  of  Texas  v. 
Weld,  95  Tex.  283,  66  S.  W.  1097,.  judgment  in  action  under  Bevised 
Statutes,  article  4564,  by  person  dissatisfied  with  decision  of  railroad 
commission,  is  final   and   appealable. 

1  CaL  143-151,  52  Asl  Dec.  295,  PEOPLE  Y.  TUBITBE;  a  C,  1  Cat 
190. 

Where  Attorney  is  Proceeded  Against  for  disbarment  he  is  entitled 
to  notice  and  hearing. 

Approved  in  People  v.  Amos,  246  Bl.  302,  138  Am.  St.  Bep.  239, 
92  N.  E.  859,  following  rule. 

Mandamus  as  Proper  Bemedy  against  public  officers.  See  note,  98 
Am.  St.  Bep.  899. 

Original  Jurisdiction  of  Court  of  last  resort  in  mandamus.  See 
note,  58  L.  B.  A.  836. 

1  CaL  162-156,  PEOPLE  ▼.  TUBNEB. 

Order  of  Judge  Adjudging  One  Ouilty  of  contempt  should  show  on 
face  facts  on  which  adjudication  is  based. 

Approved  in  In  re  Shortridge,  5  Cal.  App.  375,  90  Pac.  479,  com- 
mitment reciting  merely  that  attorney  interrupted  proceedings 
against  order  of  court  to  cease,  without  stating  what  he  said  or 
did,  is  insufficient. 

Necessity  for  Finding  Facts  before  adjudging  one  guilty  of  con- 
tempt.   See  note,  30  L.  B.  A.  (n.  s.)  565. 

Contempts  Conunltted  in  Presence  of  Oonrt  may  be  punished  sum- 
marily. 

Approved  in  In  re  Clark,  208  Mo.  146,  106  S.  W.  997,  absence 
from  courtroom  of  attorney,  to  the  delay  and  embarrassment  of  a 
trial,  is  an  indirect  contempt. 

Legislative  Power  to  Abridge  Power  of  courts  to  punish  for  con- 
tempt.   See  note,  36  L.  B.  A.  255. 
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1  Oal.  168-160,  OBOaAN  y.  BTJOKLE. 

In  Action  on  Note  Ivy  Special  Indorsee  against  maker,  plaintiff  mast 
prove  genuineness  of  indorsement  though  it  is  not  denied  under 
oath. 

Approred  in  Youngs  ▼.  Bell,  4  Oal.  202,  a  party  need  not  deny  an 
indorsement  under  oath,  and  indorsee  must  prore  indorsement  before 
notes  are  admissible. 

Sufficiency  of  Answers  Denying  Ownership  of  plaintiff  in  actions 
on  negotiable  instruments.    See  note,  66  L.  B.  A.  524. 

1  Oal.  160-162,  IJBDLEY  T.  HAYS. 

Possession  of  Servant  Is  Possession  of  master  for  purpose  of  main- 
taining trespass. 

Approred  in  Michaelson  t.  Fish,  1  Oal.  App.  119,  81  Pac.  662,  ap- 
plying  rule  where  servant  claimed  lien  for  unpaid  labor  in  manu- 
facturing  brandy. 

Where  Original  Possession  is  Unlawful,  no  demand  is  necessary 
before   action. 

Approved  in  Daggett  y.  Gray  (Cal.),  40  Pac.  961,  complaint  in 
action  by  receiver  for  conversion  of  property  which  fails  to  show 
taking  was  unlawful  must  aver  previous  demand;  Aber  y.  Twichell, 
17  N.  D.  253,  116  N.  W.  97,  giving  of  notice  prescribed  by  Eevised 
Codes  of  1905,  section  6951,  is  not  necessary  where  sheriff  attaches 
and  sells  property  in  possession  of  and  owned  by  one  not  named 
in    writ. 

1  Oal.  167-179,  BOWE  y.  OHANDLEB. 

Where  Two  Persons  are  Sued  Jointly  on  joint  contract,  judgment 
may  be  rendered  against  one  of  defendants  and  in  favor  of  one  of 
them  against  plaintiff. 

Approved  in  Duncan  y.  Capehart,  40  Colo.  448,  90  Pac.  1034,  fol- 
lowing rule;  Dobbs  v.  Pnrington,  136  Cal.  71,  68  Pac.  324,  upholding 
judgment  against  one  of  two  joint  defendants  alone;  Morgan  v. 
Bighetti  (Cal.),  45  Pac.  260,  where  two  persons  sued  on  alleged  firm 
debt  and  it  is  found  they  are  not  partners  but  that  debt  is  individual 
debt  of  one,  judgment  may  be  rendered  against  him. 

1  Oal.  183-186,  WAI.KEB  y.  HAUSS-HUO. 

Mechanic's  Lien  Law  must  be  Strictly  Oonstmed. 

Approved  in  Lucas  v.  Bedward,  9  Haw.  25,  under  mechanic's  lien 
law  of  1888,  lien  does  not  exist  until  notice  thereof  is  filed. 

1  Oal.  188-189,  PEOPLE  y.  TTJBNEB. 

Miscellaneous. — Cited  in  Ex  parte  Bradley,  74  TJ.  S.  379,  19  L.  Ed. 
219,  to  point  that  mandamus  is  proper  remedy  to  restore  an  attorney 
wrongfully  removed. 

1  Oal.  190-191,  PEOPLE  y.  TUBNEB. 

Mandamus  Lies  to  Bestore  to  office  an  attorney  of  supreme  court 
whom  district  court  has  removed  from  office,  though  party  may 
have  remedy   by   action. 

Approved  in  Ex  parte  Bradley,  74  U.  S.  379,  19  L.  Ed.  219,  fol- 
lowing rule. 
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1  CaL  193-107,  OBOOAN  ▼.  BUCKIJB. 

Behearing  may  be  Had  at  Any  Time  prior  to  remittitur,  but  after 
remittitur  ieened  juriBdietion  of  eupreme  court  ceases. 

Distinguished  in  Jackson  ▼.  Barrett,  12  Idaho,  466,  SO  Pae.  271, 
where  motion  to  dismiss  appeal  is  confessed  and  appeal  dismissed 
without  prejudice,  second  appeal  may  be  perfected  at  any  time 
irrespective  of  filing  of  remittitur. 

1  Cal.  200-202,  MICKLE  ▼.  SANCHEZ. 

A  Written  Contract  must  be  Construed  bo  as  to  give  effect,  if  pos- 
lihle,  to  all  parts  of  it. 

Approved  in  Welch  v.  British-American  Assur.  Co.,  148  Cal.  227, 
113  Am  6t.  Bep.  S23,  82  Pac.  965,  applying  rule  in  construing  mort-^ 
gage  clause  in  insurance  policy. 

1  Cal.  206-207,  DE  BOOM  T.  PBIESTLT. 

Action  on  Imidied  Contract  Lies  where  there,  has  been  an  express 
contract   which   has   been    deviated   from. 

Approved  in  Castagnino  v.  Balletta  (Cal.),  21  Pac.  1098,  assumpsit 
lies  to  recover  balance  due  on  special  contract  to  erect  building 
without  alleging  performance  of  all  conditions  to  be  performed  before 
payment  was  due. 

Wbere  Special  Contract  is  Deviated  from,  it  may  be  used  to  de- 
termine value  of  work  done. 

Approved  in  City  Street  Imp.  Co.  v.  Kroh,  158  Cal.  323,  110  Pae. 
940,  applying  rule  where  plans  for  street  work  changed  so  as  to 
reduce  amount  of  work. 

1  CaL  213-214,  HABT  T.  BPALDING. 

Implied  Authority  of  Attorney  in  conducting  litigation.  See  note, 
132  Am.  St.  Bep.  155. 

1  Cal.  221-232,  52  Am.  Dec.  303,  MATEEB  v.  BBOWK. 

Declarations  of  a  Servant  are  Admissible  against  the  master  only 
when  they  form  part  of  the  res  gestae. 

Approved  in  Durkee  v.  Central  Pac.  B.  Co.  (Cal.);  9  Pac.  101, 
in  aetion  for  injuries  by  train,  declarations  of  engineer  concerning 
accident  made  five  minutes  after  accident  are  res  gestae.  See  note, 
131  Am.  St.  Bep.  329,  on  declarations  and  acts  of  agents. 

If  Evidence  Oiven  by  Plaintiff  would  not  authorize  verdict  for  him 
or  if  court  would  set  it  aside  if  so  found,  as  contrary  to  evidence, 
nonsnit   must  be  granted. 

Approved  in  Bohn  v.  Pacific  Electric  By.  Co.,  5  Cal.  App.  624, 
91  Pac  116,  upholding  grant  of  nonsuit  in  action  for  wrongful  death 
where   deceased's   contributory   negligence   was   clear. 

Iiiabllity  of  Innkeepers  for  Injury  to  or  loss  of  guest's  property. 
See  note,  99  Am.  St.  Bep.  578. 

1  Cal.  232-254,  52  Am.  Dec.  312,  PEOPLE  v.  NAGI^EE. 

Uniform  Tax  Clause  of  Constitution  does  not  apply  to  license  laws. 

Approved  in  Los  Angeles  v.  Los  Angeles  Ind.  Gas  Co.,  152  Cal. 
767,  93  Pae.  1007,  license  tax  on  right  to  carry  on  particular  trade 
in  a  city  is  not  tax  on  property  witliin  constitution,  article  13,  see* 
tion  1* 
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OoDBtitutional  Limitatiosui  on  Power  to  impose  license  or  occupa- 
tion taxes.    See  note,  120  Am.  St.  Bep.  250. 

Oonstitntlonal  Biglit  of  Aliens  to  engage  in  lawful  occupation. 
Bee  note,  11  L.  B.  A.  (n.  s.)  800. 

1  Oal.  254-204,  SUNOL  ▼.  HSFBUBN. 

IiOgal  Capacity  In  Orantor  to  convey  and  in  grantee  to  receive  are 
essential  to  validity  of  deed. 

Approved  in  Eizf ord  v.  Zeigler,  150  Cal.  438,  119  Am.  St.  Bep. 
220,  88  Pae.  1004,  holding  void  deed  to  an  unincorporated  "church 
community"  for  "school  and  church  purposes"  not  naming  its  mem- 
bers or  other  grantee,  under  which  no  possession  taken. 

Deed  from  Indian  to  White  is  void  on  face. 

Denied  in  Territory  of  New  Mexico  v.  Delinquent  Taxpayers,  12  N. 
M.  144,  76  Pac.  308,  lands  of  Pueblo  Indians  are  taxable. 

Neceaaity  of  Color  of  Title,  not  expressly  made  a  condition  by 
statute,  in  adverse  possession.    See  note,  15  L.  B.  A.  (n.  s.)  1223. 

1  OaL  205-322,  WOODWOBTH  ▼.  FULTON. 

An  American  Alcalde  Could  not  Grant  public  lands  in  San  Fran- 
cisco. 

Approved  in  Hart  v.  Burnett,  15  Cal.  589,  507,  606,  discussing  title 
to  San  Francisco  pueblo  lands. 

1  CaL  322-320,  BEYNOIJ)S  ▼.  WEST. 

Grant  of  Lands  in  San  Francisco  by  an  American  alcalde  Is  void. 

Approved  in  Hart  v.  Burnett,  15  Gal.  606,  discussing  title  to  San 
Francisco    pueblo   lands. 

Grant  by  Mexican  Oflicial  Duly  Authorized  and  made  in  accordance 
with  Mexican  laws  applicable  to  California  gives  valid  title. 

Cited  in  Ohm  v.  San  Francisco  (Cal.),  25  Pac.  157,  arguendo. 

Where  Bonndariea  of  Alcalde's  Land  Grant  are  uncertain,  true  loea- 
tion   of  lot   is  for  jury. 

Approved  in  County  of  Sierra  v.  County  of  Nevada,  155  Cal.  7, 

00  Pac.    374,    determining    boundary    between   Sierra    and    Nevada 
counties. 

1  Cal.  331-332,  EX  PABTE  KYLE. 

Attorney  has  No  Lien  on  Judgment  recovered  by  liim  for  his  client, 
for  quantum  meruit  for  services,  as  lien  extends  only  to  costs. 

Approved  in  Tyler  v.  Superior  Court,  30  B.  L  115,  73  AtL  470, 
following  rule. 

1  Cal.  336-337,  SEAMAN  v.  MABIANI. 

Constitutionality  of  Compulsory  Reference  in  actions  at  law.  See 
note,  13  L.  B.  A.  (n.  s.)  146. 

1  Cal.  845-347,  SOULE  Y.  HATWABD. 

Practice  Act,  Section  74,  providing  for  arrest  of  debtor,  does  not 
apply  in  case  of  one  partner  suing  to  recover  money  received  by 
another. 

Distinguished  in  Ledford  v.  Emerson,  140  N.  C.  202,  52  S.  £.  642, 
4  L.  B.  A.  (n.  s.)  130,  statute  permitting  arrest  for  fraud  applies 
when,  by  reason  of  character  of  transaction  or  general  termination 
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of  partnership  dealingSi  action  at  law  will  lie  against  one  partner 
in  favor  of  other. 

1  Oal.  86S-354,  TONQE  ▼.  PAOIFIO  MAIL  STEAMSHIP  00. 

In  Action  Against  Oanitr  for  nonperformance  of  contract  to  carrj 
passenger,  remote  and  contingent  damages  are  not  recoverahle. 

Cited  in  Coleman  t.  Southern  By.  Co.,  139  N.  C.  355,  50  S.  E.  691, 
discussing  right  to  compensation  to  passenger  who  was  giren  wrong 
information    by   ticket   agent. 

Iiiahility  to  Paaaenger  for  Default  or  delay  in  running  train.  See 
note,  32  L.  B.  A.  545. 

1  Cal.  35&-S58,  DT7NBAB  v.  SAN  FBAN0I8OO. 

Bigbt  to  Compensation  for  Property  Destroyed  in  abating  public 
nuisance.    See  note,  19  L.  B.  A.  197. 

1  CaL  363-365,  OEOBQE  ▼.  LAW. 

Appellate  Conrt  will  not  Interfere  with  verdict  where  question 
upon  which  they  have  passed  is  solely  one  of  unliquidated  damagesi 
unless  beyond  doubt  verdict  is  unjust. 

Approved  in  Hanson  v.  Henderson,  20  S.  D.  456,  107  N.  W.  671, 
following  rule. 

Power  of  Appellate  Conrt  over  verdict  for  excessive  damages.  See 
note,  26  L.  B.  A.  388. 

1  CaL  365-367,  KELLY  ▼.  CnNNINGHAM. 

Duties  of  Vessels  to  Avoid  Injuring  each  other  and  their  occupants. 
See  note,  121  Am.  St.  Bep.  50,  51. 

1  Cal.  378-379,  TYSON  v.  WELIA 

"Right  to  Appeal  from  Unfavorable  while  accepting  favorable  part 
of  decree,  judgment,  or  order.    See  note,  29  L.  B.  A.  (n.  s.)  27. 

1  CaL  879-386,  PEOPLE  Y.  McCAXTLET. 

Power  of  Officials  to  Act  as  determined  by  place  of  performanee» 
Bee  note,  33  L.  B.  A.  90. 

1  CaL  387-393,  DEVINELLE  ▼.  HENBIQUEZ. 

Where  Documentary  Evidence  Is  Offered  and  rejected,  It  or  Its 
substance  must .  be  incorporated  in  record  in  order  for  appellate 
court  to  review  ruling. 

Approved  In  San  Francisco  Com.  Agency  v.  Hogan  Co.,  6  Cal. 
App.  409,  92  Pac.  312,  following  rule. 

Pnblie  Administrator  is  Personally  Liable  on  contract  made  in  re- 
lation to  estates  upon  which  he  administers. 

Diartinguished  in  dissenting  opinion  in  Briggs  v.  Breen  (Cal.)^ 
56  Pac.  887,  majority  holding  executor  personally  liable  for  com- 
pensation of  his  attorney. 

1  CaL  399-402,  QABDET  v.  BELKNAP. 

Acceptance  of  Goods  to  Satisfy  Statute  of  Frauds.  See  note,  96 
Am.  St.  Bep.  219. 

1  Cal.  40S-406,  PEOPLE  ▼.  BAKEB. 

In  Criminal  Case  Affidavit  of  Juror  made  after  verdict  as  to  his 
prior  misconduct  cannot  be  received  on  motion  for  new  triaL 
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ApproTed  in  State  v.  Beesskove,  34  Mont.  52,  85  Pac.  378,  follow- 
ing rule;  Sutton  v.  Lowry,  30  Mont.  471,  104  Pac.  547,  rejecting 
affidavit  of  one  juror,  relating  to  conversation  had  with  another 
juror  tending  to  show  misconduct  on  part  of  latter. 

1  Oal.  40&-409,  PEOPLE  T.  OI.ABK. 

Where  Statute  is  Declared  to  Take  Effect  from  and  after  its  pas- 
sage, it  takes  effect  at  the  very  moment  of  its  approval  by  governor. 

Approved  in  Gay  v.  Engebretson,  153  Gal.  26,  139  Am.  St.  Bep. 
67,  109  Pao.  878,  under  Vrooman  Act,  section  3,  completion  of  pub- 
lication of  order  is  not  condition  precedent  to  ordering  work  to  be 
done;  Quinn  v.  City  of  Cambridge,  187  Mass.  509,  73  N.  E.  661, 
determining  time  within  which  special  assessment  commences  to  run. 

Fraction  of  Day  as  Determining  Priorities  or  precedence  of  rights. 
See  note,  1  L.  B.  A.  (n.  s.)  836. 

1  Oal.  409-410,  SMITH  ▼.  CHICHE8TEB. 
View  by  Jury.    See  note,  42  L.  B.  A.  386. 

1  Oal.  410-412,  HEATH  v.  LENT. 

Where  Oomplaint  Against  Administrator  is  based  on  instrument  ex- 
ecuted by  intestate,  administrator  need  not  deny  signature  of  in- 
testate. 

Approved  in  Marx  v.  Baley,  6  Cal.  App.  481,  92  Pac.  520,  where 
in  action  to  recover  guaranteed  price  of  fruit  sold  by  plaintiff's 
assignors  to  defendant,  answer  sets  out  letter  referring  to  prior  letter, 
proof  of  nonreceipt  of  such  letter  is  admissible  without  denial  of 
execution  under  oath. 

Where  Owner's  Possession  is  not  Disturbed,  only  nominal  damages 
can  be  recovered  for  wrongful  attachment. 

Approved  in  Plymouth  Gold  Min.  Co.  v.  U.  S.  Fidelity  etc.  Co.,  35 
Mont.  31,  88  Pac.  568,  in  action  on  attachment  bond  where  possession 
of  realty  not  disturbed,  interruption  of  business  is  not  proper  ele- 
ment of  damages. 

Distinguished  in  McCarthy  ib  Co.  v.  Boothe,  2  Cal.  App.  172,  83 
P&c.  176,  measure  of  damages  for  wrongful  attachment  of  corporate 
stock  is  difference  in  value  of  stock  when  seized  and  when  restored 
with  loss  of  its  use  meanwhile. 

1  Oal.  413-414,  54  Am.  Dec.  297,  FISHEB  ▼.  SALMON. 

Oontract  of  Guaranty.    See  note,  105  Am.  St.  Bep.  507. 

Miscellaneous. — Cited  in  Salmon  v.  Hoffman,  2  Cal.  143,  56  Am. 
Dec.  322. 

1  Oal.  415-416,  54  Am.  Dec.  299,  OBAIG  y.  OODFBOT. 

Termination  of  Authority  of  auctioneer.  See  note,  131  Am.  St. 
Bep.  480. 

Fraction  of  Day  as  Determining  Priorities  or  precedence  of  rights. 
See  note,  1  L.  B.  A.   (n.  s.)  837. 

1  Cal.  417-418,  WEBB  ▼.  WEBSTEB. 

Bights  and  Liabilities  of  Assignees  of  bills  of  lading.  See  note, 
105   Am.  St.   Bep.   355. 

Liability  of  Agent  Toward  Principal  and  third  person  respectively 
for  money  or  property  received  in  course  of  agency.  See  notOi  2 
L.  B.  A.   (n.s.)   660. 
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1  CaL  42S-425,  BBOWK  r.  HOWABD. 

Wbere  There  U  &  Known  Usage  of  tradOi  persons  carrying  on  that 
trade  are  presumed  to  have  contracted  with  reference  to  usage. 

Approved  in  Pennsylvania  B.  B.  Go.  v.  Naive,  112  Tenn.  254,  79 
6.  W.  127,  G4  L.  B.  A.  443,  applying  rule  to  custom  to  suspend  busi- 
nees  on  Fourth  of  July. 

What  Contracts  will  Support  maritime  lien.  See  note,  70  L.  B. 
A.  370. 

1  Cal.  428,  THOMPSON  T.  MANBOW. 

Identity  of  Persons  Is  Presumed  from  identity  of  names. 

Cited  in  Sturgis  v.  State,  2  Okl.  Cr.  373,  102  Pac  61,  arguendo. 

Distinguished  in  Bryan  ▼.  Kales,  3  Ariz.  428,  31  Pac.  519,  fact 
that  record  shows  suit  brought  by  A  against  A  as  administrator 
and  judgment  entered  therein  is  not  proof  in  collateral  proceeding 
that  plaintiff  and   defendant   were  same  person. 

Admissibility  In  Evidence  of  Copies  of  records  of  other  states. 
See  note,  5  L.  B.  A.  (n.  s.)  974. 

2  Cal.  429-436^  54  Am.  Dee.  300,  BOGEBS  ▼.  H0IE. 

Uability  of  Servant  of  Agent  for  conversion,  trespass,  or  other 
positive  tort  against  third  parties  under  orders.  See  note,  50  L.  B. 
A.  655. 

1  CaL  437-438,  DENNISON  T.  SMITH. 

Party  upon  Whom,  Bill  of  Particulars  is  served  if  not  satisfied 
should  immediately  return  it  or  move  for  further  bill. 

Approved  in  Ames  v.  Bell,  5  Cal.  App.  4,  89  Pac.  620,  objection 
to  further  bill  of  particulars  made  after  five  months  and  at  time 
of  trial    comes  too   late. 

1  CaL  438-440,  IN  BE  HOLDFOBTH. 

Constitntlonality  of  Imprisonment  for  debt.  See  note,  34  L.  B. 
A.  637. 

1  CaL  441-444,  BBYANT  ▼.  HEAD. 

No  Action  Lies  to  Becover  Money  won  at  gambling. 

Approved  in  Union  Collection  Co.  v.  Buckman,  150  Cal.  161,  119 
Am.  St.  Bep.  164,  88  Pac.  709,  9  L.  B.  A.  (n.  s.)  568,  denying  re- 
covery on  note  given  solely  to  evidence  money  lost  at  gambling. 

1  CaL  448-450,  YOUNG  ▼.  PEABSON. 

Conflict  of  Laws  as  to  Statute  of  Frauds.  Sde  notes,  64  L.  B.  A« 
123;  19  L.  B.  A«  794. 

1  CaL  450-451,  DE  BBIAB  ▼.  MINTimN. 

Where  No  Definite  Perio'd  of  Employment  is  agreed  upon,  master 
may  discharge  servant  at  any  time. 

Approved  in  Savannah  etc.  By.  Co.  v.  Willett,  43  Fla.  314,  31  So. 
247,  following  rule;  Brookfield  v.  Drury  College,  139  Mo.  App.  365, 
1i23  S.   W.   94,  construing  contract  for   employment   of   teacher. 

Occupation  of  Premises  as  a  Servant  and  as  a  tenant.    See  note, 

4  L.  B.  A.   (n.  s.)   706,  718. 

Bights  and  Bemedies  of  Servant  discharged  for  cause.    See  note, 

5  L.  B.  A.  (n.  s.)  53L 


I  Gal.  455-485    K0TB8  ON  OALIFOB.NIA  BEPOBTS.  10 

Remedy  of  Wrongfully  Discharged  Servant  by  action  for  breach  , 
of  contract.    See  note,  0  L.  B.  A.  (n.  8.)  92. 

1  Oal.  455-458,  WEBEB  ▼.  SAN  FBANCISOO. 

Injunction  will  not  Iile  to  Stay  Sale  for  street  improvement  assess- 
ment  where  improvement  was  made  without  plaintiff's  moving  in 
outset  to  prevent  it. 

Distinguished  in  Hotchkiss  ▼.  Hansberger,  15  Cal.  App.  610,  115 
Pac.  960,  owner  suing  to  quiet  title  by  removing  tax  deed  void  on 
face  need  not,  as  condition  precedent,  pay  to  defendant  claiming 
under  deed    the  taxes,  penalties  and  costs  paid  by  him  at  tax  sale. 

Injunction  Against  ObUection  of  Illegal  Taxes.  See  note,  22  L. 
B.  A.  702,  705,  708, 

1  OaL  450-462,  64  Am.  Dec.  306,  INNIS  ▼.  STEAMEB  SENATOR. 

Declarations  of  Agent  when  not  part  of  res  gestae  are  not  admis- 
sible against  principal. 

Approved  in  Durkee  v.  Central  Pac.  B.  Co.  (Cal.),  9  Pac.  101,  in 
action  for  injuries  by  train,  declarations  of  engineer  concerning  ac- 
cident  made  five  minutes  after  accident  are  res  gestae. 

Declarations  and  Acts  of  Agents.    See  note,  131  Am.  St.  Bep.  335. 

Where  Vessel  is  Andiored  in  Bay  in  path  of  river  and  bay  steamers, 
her  failure  to  set  light  on  dark  night  is  negligence  per  se. 

Approved  in  Carscallen  r.  Coeur  d'Alene  etc.  Transp.  Co.,  15  Idaho, 
455,  98  Pac.  625,  where  vessel  is  moored  in  place  of  ordinary  safety, 
and  there  is  no  law  or  harbor  rule  requiring  display  of  light,  omission 
to  display  light  is  not  negligence  per  se. 

Duties  of  Vessels  to  Avoid  Injuring  Each  Other  and  their  occupants. 
See  note,  121  Am.  St.  Bep.  51. 

1  Cal.  462-469,  OUNTEB  ▼.  OEABT. 

AU  That  Part  of  a  Bay  or  Blver  below  low  tide  is  a  public  high- 
way, which  cannot  be  appropriated  by  any  individual. 

Approved  in  Western  Pac.  By.  Co.  v.  Southern  Pac.  Co.,  151  Fed. 
401,   80  C.  C.   A.  606,   determining  right   to  Oakland   waterfront. 

Acquisition  of  Tide  Land  by  eminent  domain.  See  note,  66  L. 
B.  A.  898. 

Mnnicipal  Power  Over  Nuisances  affecting  highways  and  waters. 
See  note,  39  h,  B.  A.  682. 

Abatement  of  Public  Nuisance  by  private  penson  without  suit. 
See  note,  124  Am.  St.  Bep.  596,  598,  600. 

Bight  to  Compensation  for  Property  destroyed  in  abating  publie 
nuisance.    See  note,  19  L.  B.  A.  196. 

1  Oal.  475-478,  CABBINGTON  ▼.  PACIFIC  MAIL  B.  8.  CO. 

If  It  Appear  That  Jury  could  not  have  been  misled  by  charge  taken 
as  whole,  new  trial  will  not  be  granted. 

Approved  in  Hayden  v.  Consolidated  Min.  etc.  Co.,  3  Cal.  App.  139, 
84  Pac.  423,  applying  rule  to  instructions  as  to  measure  of  damages 
for  destruction  of  ditch. 

1  Cal.  481-485,  BBOOKS  ▼.  MINTXTBN. 

Effect  of  Holidays  as  to  Matters  other  than  relating  to  negotiable 
paper.    See  note,  19  L.  B.  A.  317. 
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1  Cal.  485-487,  FUGH  ▼.  QILLAM. 

Britigli  Seaman  on  Britiflh  Ship,  wlien  wrongfully  discharged  in 
American   port,  may  sue  in  state  court  for  wages. 

Approved  in  Enos  ▼.  Sowle,  2  Haw.  335,  upholding  jurisdiction 
of  Hawaiian  court  over  libel  for  marine  trespass  committed  by 
American   master  of  American   ship  on  American   sailor. 

1  CaL  488-517,  PANAUB  T.  JONEa, 

Alcaldes  in  Oallfoxnia  Had  All  Powen  of  judges  of  first  instance 
in  districts  where  there  were  no  such  judges. 

Approved  in  Braly  v.  Beese,  51  Gal.  461,  presuming  that  bond 
given  and  oath  taken  by  guardian  of  infant  appointed  by  an  alcalde 
in  San  Francisco  in  1849. 

Under  Mexican  Law,  Wife  During  Marriage  has  revocable  domin- 
ion and  possession  of  half  of  community  property  but  husband  may 
sen  it. 

Approved  in  Beade  t.  de  Lea,  14  N.  M.  461,  95  Pac.  137,  under 
Spanish  law  husband  could  sell  community  property  without  wife's 
joinder. 

Distinguished  in  dissenting  opinion  in  Beade  v.  de  Lea,  14  N.  M. 
468,  469,  474,  95  Pac.  140,  142,  majority  holding  under  Spanish 
law  husband  could  sell  community  property  without  wife's  joinder. 

Presomption  and  Burden  of  Proof  as  to  sanity.  See  note,  36  L. 
B.  A.    724,  733,   734. 

1  CaL    519-536,  PEOPLE  ▼.  FITCH. 

Failure  of  Ch)Vemor  to  Indorse  Approval  on  official  bond  does  not 
vacate  office  where  incumbent  has. presented  bond  within  time  fixed. 

Approved  in  Curran  Printing  Co.  v.  St.  Louis,  213  Mo.  39,  111  S. 
W.  815,  upholding  contract  where  mayor  had  wrongfully  refused  to 
approve  bond* 
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2  OaL  17-24,  OBI8WOLD  y.  SHABPE. 

Sapreme  Court  will  Order  Dissolved  an  lojimction  improperly  is* 
sued  which  lower  eourt  has  refused  to  dissolve,  thoug^h  final  judg- 
ment is  affirmed   on  review  of  case. 

Overruled  in  Nail  v.  Superior  Court,  11  CaL  App.  28,  103  Pae. 
903,  on  appeal  to  superior  court  from  justice's  court,  on  questions 
of  law  and  fact,  order  of  justice  refusing  to  dissolve  attachment 
is  not  reviewable  in  superior  court. 

2  OaL  39-53,  FOWLEB  ▼.  SMITH. 

In  Action  for  Price  of  Land  Oonyeyed'  liy  Deed,  without  eovenantSy 
want  of  title  in  vendor  is  no  defense  unless  vendee  has  been  evicted. 

Approved  in  O'Sullivan  v.  Griffith,  153  Cal.  505,  507,  95  Pac.  876, 
applying  rule  to  grantee  under  grant  of  right,  title  and  interest 
in  street  railroad  franchise;  Biddell  v.  Blake,  4  Gal.  267,  to  rescind 
eontraet  for  sale  of  land  on  ground  that  vendor  cannot  perform 
because  he  has  no  title,  vendee  must  aver  and  show  outstanding 
paramount  title  in  another. 

Bight  of  Grantee  In  Possession  to  Question  right  of  grantor  to 
eolleet  purchase  money.     See  note,  21  Jx  B.  A.  (n.  s.)   385. 

2  OaL  67-58,  MONTGOMEBT  ▼.  USAVENWOBTH. 

Stranger  to  Becord  cannot  appeal. 

Approved  in  State  v.  Fair,  35  Wash.  137,  102  Am.  St.  Bep.  897, 
76  Pac.  734,  witnesses  for  defense  in  criminal  case  whose  fees  are 
not  allowed  by  trial  court  cannot  appeal  from  such  action. 

Bight  to  Appeal  as  a  Party  Interested  or  injured.  See  note,  119 
Am.  St.  Bep.  759. 

2  OaL  64-67,  66  Am.  Dec.  811,  HAIQHT  v.  JOYOE. 

In  Absence  of  Statute,  Note  Given  for  gambling  debt  is  valid 
In  hands  of  bona  fide  indorsee. 

Cited  in  Union  Collection  Co.  v.  Buckman,  150  Gal.  166,  119 
Am.  St  Bep.  164,  88  Pac.  711,  9  L.  B.  A.  (n.  s.)  568,  neither  payee 

(13) 
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nor  any  subsequent  purchaser  can  reeoyer  on  non-negotiable  notei 
given  for  gambling  debt. 

aambling  ConBideratlon.    See  note,  82  Am.  St.  Bep.  139. 

Advances  on  Notes  and  Other  Obligations  giyen  for  gambling 
debts.    See  note,  119  Am.  St.  Bep.  176. 

2  Oal.  74-79,  66  Am.  Dec  813,  MUIiDBOW  T.  N0BBI8;  8.  0.,  12 
OaL  831. 

Loss* of  Profits  as  Element  of  Damages  for  breach  of  eontract. 
See  note,  53  L.  B.  A.  99. 

Miscellaneous. — Cited  in  Estate  of  Burns,  2  Oof.  Prob.  46,  to 
point  that  trial  before  referee  is  to  be  conducted  in  same  manner 
as  before  court. 

2  Oal.  80-81,  McDOnOAIi  ▼.  SOMAN. 

What  Claims  Constitute  Valid  Demands  against  a  state.  See  note, 
42  L.  B.  A.  41. 

2  Cal.  81-82,  GAHAN  ▼.  NEVILLE. 

Money  Won  at  Cards  cannot  be  recovered. 

Approved  in  Union  Collection  Co.  v.  Buckman,  150  Cal.  161,  119 
Am.  St.  Bep.  164,  88  Pae.  709,  9  L.  B.  A.  (n.  s.)  568,  709,  denying 
recovery  on  notes  given  for  gambling  debt. 

2  Cal.  90-92,  BOTTOMLT  v.  GBACE   CHUBCH. 

Materialman  has  No  Lien  Unless  Material  was  actually  used  in 
construction  of  building. 

Approved  in  California  etc.  Cement  Co.  v.  Wentworth  Hotel  Co., 
16  Cal.  App.  701,  118  Pac.  107,  where  owner  abandons  work,  persons 
who  have  delivered  material  on  ground  for  use  on  building,  but  which 
has  not  been  used  in  its  construction,  have  no  lien,  though  some  of 
material  was  made  specially. 

Mechanic's  Lien  Law  must  be  strictly  construed. 

Approved  in  Lucas  v.  Bedward,  9  Haw.  25,  under  mechanic's  lien 
law  of  1888,  lien  does  not  exist  until  notice  thereof  is  filed. 

2  Cal.  92-94,  SMITH  v.  POLLOCK. 

Bight  of  Trial  by  Jury  cannot  be  waived  by  implication. 

Approved  in  Bussell  v.  Alt,  12  Idaho,  794,  88  Pac.  417,  13  L. 
B.  A.  (n.  s.)  146,  court  cannot  arbitrarily  send  ordinary  action  at 
law  to  referee  for  trial  against  objection  of  either  party;  Simmons 
V.  State,  75  Ohio  St.  352,  79  N.  £.  557,  applying  rule  in  criminal 
case. 

2  Cal.  99-100,  56  Am.  Dec.  318,  THOMPSON  Y.  MONBOW. 

Appellate  Court  Presumes  in  Favor  of  judgment  of  lower  court 
unless   record    clearly   shows   error. 

Approved  in  Johnson  v.  Hancock  (Cal.),  4  Pac.  1093,  applying 
rule  in  ejectment. 

Presumption  as  to  Law  of  other  states.    See  note,  21  L.  B.  A.  471. 

How  Case  Determined  When  Proper  foreign  law  not  proved.  Sec 
note,  67  L.  B.  A.  43. 

Conflict  of  Laws  as  to  Measure  of  damages.  See  notes,  91  Am. 
St.  Bep.  735,  742;  56  L.  B.  A.  309. 
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2  CaL  107-114,  BILLINOB  T.  BniLINO& 

Wlier*  Law  Declares  Certain  Facta  merely  presomptiTe  evideiico 
of  fraud,  jury  may  find  against  such  presumption. 

Approved  in  Williama  t.  Fourth  Nat  Banl^  15  Okl.  4S2,  82  Pae. 
498;  2  L.  B.  A.  (n.  s.)  334,  applying  principle  in  construing  statute 
of  1903,  regulating  sales  of  stocks  of  merchandise  in  bulk, 

2  OaL  122-131,  TYSON  v.  WELLS. 

Delivery  of  Possession  of  Specified  Chattel  is  unnecessary  to  con- 
summation of  sale. 

Approved  in  Potts  Drug  Co.  y.  Benedict,  156  Cal.  328,  104  Pae. 
435,  25  L.  B.  A.  (n.  s.)  609,  applying  rule  to  sale  of  leasehold  interest 
in  land. 

Where  Sale  is  Complete  bnt  Price  is  not  to  be  paid  until  after 
certain  time,  right  of  property  passes  to  buyer. 

Approved  in  Potts  Drug  Co.  t.  Benedict,  156  Cal.  334,  104  Pae. 
437,  25  L.  B.  A.  (n.  s.)  609,  applying  rule  to  sale  of  leasehold  interest 
in  land. 

Miscellaneous. — Cited  in  Estate  of  Burns,  2  Cof.  Prob.  45,  claim- 
ant prosecuting  doubtful  claim  presented  to  administrator  which 
has  been  referred  to  referee  cannot  testify  as  to  any  matter  of 
fact  occurring  before  death  of  decedent. 

2  OaL  1S2,  B3BIS8  ▼.  BBADT. 

An  Order  Improperly  Dissolving  an  attachment  will  be  reversed. 

Overruled  in  Nail  v.  Superior  Court,  11  Cal.  App.  28,  103  Pac. 
903,  on  appeal  to  superior  court  from  justice's  court,  on  questions 
of  law  and  fact,  order  of  justice  refusing  to  dissolve  attachment  is 
not  reviewable  in  superior  court. 

2  CaL  138-143,  56  Am.  Dec.  322,  SALMON  ▼.  HOFFMAN. 

Specific  Performance  may  be  Compelled  when  attorney  in  fact 
executed  deed  in  his  own  name. 

Approved  in  Gillespy  v.  HoUingsworth,  169  Ala.  605,  53  So.  988, 
following  rule. 

2  Cal.  145-149,  66  Am.  Dec.  326,  KILBX7BN  v.  BITCHIE. 

Declarations  of  Third  Persons  are  inadmissible  unless  they  have 
joint  interest  with  parties  or  some  legal  relation  exists  between  them. 

Approved  in  State  v.  Byan,  56  Or.  535,  108  Pac.  1013,  fact  that 
witness  made  no  response  when  person  stated  in  his  presence  that 
witness  had  made  certain  statement  could  not  be  shown  to  impeach 
bim. 

A  Defendant  Entering  into  Possession  under  bond  for  deed  from 
plaintiff  does  not  hold  adversely  under  color  of  title. 

Approved  in  Beasley  v.  Equitable  Securities  Co.,  72  Ark.  610,  84 
8.  W.  226,  bond  for  title  is  not  color  of  title  within  act  of  1883, 
providing  for  compensation  for  improvements  made  by  occupant 
under  color  of  title  of  land  belonging  to  another. 

Bight  to  Civil  Action  for  forcible  entry  and  detainer.  See  note, 
121  Am.  St.  Bep.  402. 

What  are  Betterments,  and  allowance  therefor.  See  note.  81  Am. 
St.  Bep.  192. 
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2  OaL   163-164,   FOLSOM  ▼.  BABTLETT. 

Bights  of  Transferee  After  Maturity  of  negotiable  paper.  See 
note,  46  L.  B.  A.  758,  770. 

2  Oal.  16&-173,  FOWLEB  v.  FEIBCE. 

In  Approving  a  Statute,  the  executive  acts  in  a  legislative  capacity, 
and  his  power  of  approval  ceases  on  adjournment  of  legislature. 

Approved  in  Lukens  t.  Nye,  156  Oal.  501,  105  Pac.  594,  agreement 
between  governor  and  beneficiaries  under  act  appropriating  money 
to  satisfy  claim  against  state  that  controller  should  draw  warrant 
for  less  sum  in  full  satisfaction  is  void;  Everett  v.  Baker,  7  Haw. 
23i7,  act  of  his  majesty  in  acting  on  bills  passed  by  legislature  does 
not  require  advice  and  consent  of  cabinet;  State  v.  Junkin,  79  Neb. 
538,  113  N.  W.  258,  agreement  of  Secretary  of  State  to  consider 
bill  which  governor  desired  to  file  in  his  office  with  his  objections 
thereto  as  filed  does  not  take  place  of  actual  filing,  if  bill  remains 
in  governor's  possession. 

Bight  of  Executtve  to  Sign  BUI  after  adjournment  of  legislature. 
See  note,  37  L.  B.  A.  391. 

Mandamus  Iiles  to  Gompel  OomptroUer  to  account  to  legislator 
for  daily  compensation  fixed  by  law. 

Approved  in  State  v.  Edwards,  33  Utah,  249,  93  Pac.  722,  up- 
holding right  to  mandamus  against  auditing  officer  for  compensation 
of  court  stenographer. 

Mandamus  as  Proper  Bemedy  against  public  officers.  See  note, 
98  Am.  St.  Bep.  879. 

Conclusiveness  of  Enrolled  Bill.    See  note,  23  L.  B.  A.  343,  348. 

What  Claims  Constitute  Valid  Demands  against  a  state.  See  note, 
42  L.   B.   A.   39,   40. 

2  Cal.  173-176,  COliTBAD  T.  UNDLEY. 

Party  Seeking  Specific  Performance  must  show  he  has  acted  in 
good  faith. 

Distinguished  in  Livesley  v.  Johnston,  48  Or.  52,  84  Pac.  1048, 
when  contract  for  sale  of  hops  required  buyer  to  make  advances 
about  April  1st,  and  March  28th  he  sent  money  but  stopped  check 
on  31st,  because  premature,  and  on  April  4th  told  seller  he  was  ready 
to  perform,  there  was  no  laches. 

2  Cal.  183-192,  BOSS  ▼.  AXTSTILL. 
Judicial  Notice.    See  note,  4  L.  B.  A.  84. 

2  Cal.  198-236,  PEOPLE  ▼.  WELLS. 

When  Judge  Passes  Beyond  Territorial  Line  his  functions  cease 
to  exist. 

Approved  in  People  v.  Buef,  14  Cal.  App.  626,  114  Pac.  51,  order 
transferring  criminal  case  to  supreme  court  signed  by  one  justice 
who  immediately  left  the  state  and  signed  by  fourth  justice  while 
first  was  out  of  state   is  void. 

Sickness  as  Vacancy  in  Office  authorizing  performance  of  duties 
by  another.     See  note,  25  L.  B.  A.  613. 

2  Cal.  243-244,  56  Am.  Dec.  331,  PEOPLE  ▼.  CBATCBOFT. 

When  Bight  Exists  at  Common  Law  and  new  remedy  is  given  by 
statute,  latter  is  cumulative,  and  either  may  be  pursued. 
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Approved  in  Souihern  By.  Co.  ▼.  Moore,  133  Oa.>810|  67  S.  B. 
87,  26  L.  B.  A.  (n.  b.)  851,  shipper  sustaining^  damage  hj  carrier's 
failure  to  furnish  cars  within  reasonable  time  is  not  prevented 
from  suing  at  common  law  instead  of  pursuing  remedy  provided  by 
acts  of  1905,  page  120. 

Where  Botb  Bight  and  Bemedy  are  given  by  statute,  that  remedy 
alone  can  be  pursued. 

Approved  in  State  v.  Southern  By.  Co.,  145  N.  C.  539,  59  S.  E. 
585,  railroad  not  indictable  for  violation  of  passenger  rate  act  of 
1907,  but  was  liable  for  penalty  only. 

2  Oal.  245-248,  BUSSELL  ▼.  EXUOTT. 

An  Order  of  Beference  Does  not  Violate  right  of  trial  by  jury. 

Approved  in  United  States  v.  Bamsey,  158  Fed.  493,  determining 
right  to  and  mode  of  reviewing  findings  of  referee  under  Idaho 
statute. 

Mandamus  Ides  to  Gompel  Jndge  to  enter  judgment  on  report  of 
referee. 

Approved  in  Matter  of  Ford,  160  Cal.  346,  116  Pae.  762,  mandamus 
lies  to  relieve  indicted  person  from  prosecution  where,  without  cause, 
trial  court  has  arbitrarily  postponed  trial  beyond  statutory  time. 

Mandamus  as  Proper  Bemedy  against  public  officers.  See  note,  98 
Am.  St.  Bep.  896. 

2  OaL  261-256,  66  Am.  Dec.  332,  BENEDIOT  ▼.  BBA7. 

Bond  Taken  by  Officer  Without  Authority  to  require  it  is  void. 

Approved  in  San  Francisco  v.  Hartnett,  1  Cal.  App.  666,  82  Pac. 
1066,  bail  bond  given  to  secure  appearance  of  one  accused  of  grand 
larceny  in  police  court  is  void  where  amount  of  bond  was  fixed  by 
bond  and  warrant  clerk. 

Estoppel  of  Party  Invoking  Jurisdiction  to  deny  it.  See  note,  15 
L.  B.  A.  274. 

2  Oal.  257-261,  PEOPLE  T.  TANNEB. 

In  Prosecution  for  Grand  Larceny,  punishable  by  imprisonment  or 
death  at  discretion  of  jury,  juror  who  says  he  would  hang  man  for 
murder  but  not  for  stealing  may  be  challenged  by  state. 

Approved  in  Demato  v.  People,  49  Colo.  149,  111  Pac.  704,  juror 
who  on  voir  dire  states  that  under  no  circumstances  would  he  inflict 
death  penalty  is  disqualified  in  murder  case;  Bhea  v.  State,  63  Neb. 
472,  86  N.  W.  792,  discussing  qualifications  of  jurors  who  have 
conscientious  scruples  against  death  penalty. 

2  OaL  262-264,  IN  BE  HANSON. 

Establishment^  Begulation,  and  Protection  of  ferries.  See  note,  59 
li.  B.  A.  524. 

2  OaL  289-304,  DE  WITT  ▼.  SAN  FBANOISGO. 

Legislative  Grant  of  Authority  to  Erect  Jail  embraces  power  to 
buy  land  to  erect  it. 

Approved  in  Territory  v.  Baxter,  16  Okl.  362,  83  Pac.  710,  follow- 
ing rule. 

Law  Embraces  but  One  Subject^  which  is  expressed  in  its  title 
where  subjects  embraced  in  same  statute  and  not  expressed  by  title 
have  eongruity  or  proper  connection. 

I  c»i.  Noui— a 
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Approved  in  HcGuire  ▼.  Chicago,  Burlington  etc.  By.  Co.,  131  Iowa, 
847,  108  N.  W.  904,  upholding  Acta  27th  Gen.  Assem.,  p.  33,  c.  49, 
amending  code,  section  2071,  relating  to  railway  fellow-servants. 

Bight  of  Municipality  to  be  Part  Owner  of  property.  See  note,  35 
L.  B.  A.  737. 

2  Cal.  322-328,  HEADLEY  ▼.  BEED. 

After  Benditlon  of  Judgment  Court  may  award  new  trial  and  set 
aside  referee's  report  for  any  reason  that  would  be  sufficient  to  set 
aside  award  of  an  arbitrator. 

Approved  in  United  States  t.  Bamsey,  158  Fed.  493,  applying  role 
under  Idaho  statute. 

Beferee  cannot  File  amended  report. 

Approved  in  Cline  v.  Langan,  31  Nev.  244,  101  Pac.  554,  after 
reporting  in  favor  of  defendant  in  action  involving  leasehold,  referee 
cannot  make  subsequent  order  suspending  all  proceedings  pending 
motion  for  new  trial  to  be  filed. 

2  Cal.  328-340,  58  Am.  Dec.  339,  McDANIEL  v.  BACA. 

Evidence  to  Show  Credibility  or  bias  of  witness.  See  note,  82  Am. 
St.  Rep.  39. 

Slander  of  Title.    See  note,  13  L.  B.  A.  798, 

2  Cal  381-369,  BBEED  ▼.  CUNNINGHAM. 

Where  Lots  are  Sold  as  Bounded  by  space  designated  in  deed  as 
street,  use  of  such  space  as  street  passes  as  appurtenant  to  grant  and 
vests  right  of  way  in  grantee. 

Approved  in  The  McCarthy  Co.  v.  Moir,  12  Cal.  App.  444,  107  Pac. 
629,  following  rule;  Petitpierre  v.  Maguire,  155  Cal.  247,  100  Pac. 
692,  where  owner  of  tract  subdivides  same  into  lots,  leaving  way 
between  them  opening  onto  street  and  sells  lots  as  bounding  on 
same,  he  is  estopped  to  deny  grantees  use  thereof;  City  of  Ehireka 
T.  Croghan  (Cal.),  19  Pac.  486,  conveyance  of  tract  by  deed  desig- 
nating it  as  bounded  by  certain  streets  if  projected  and  as  being 
part  of  certain  block  as  laid  down  on  official  map,  together  with 
five  years'  use  of  projected  streets  by  public,  constitutes  dedication 
of  streets. 

Effect  on  Grantee's  Bights  of  Call  in  deed  for  street  or  alley  in 
which  grantor  owns  fee.    See  note,  14  L.  B.  A.  (n.  s.)  881. 

2  Cal.  870-373,  BAILET  ▼.  STEAMEB  NEW  WOBLD. 
Declarations  and  Acts  of  agents.    See  note,  131  Am.  St.  Bep.  330. 

2  Cal.  374r-S78,  DEWEY  ▼.  QBAT. 

The  Decision  by  the  Supreme  Court  on  a  former  appeal  is  the  law 
of  the  case  and  cannot  be  reviewed  on  subsequent  appeal. 

Approved  in  Westerfeld  v.  New  York  Life  Ins.  Co.,  157  Cal.  342, 
107  Pac.  700,  applying  rule  to  decision  as  to  insufficiency  of  com- 
plaint in  action  on  life  policy  which  had  been  settled  and  which 
settlement  was  claimed  to  be  fraudulent;  People's  Lumber  Co.  v. 
Gillard,  5  Cal.  App.  438,  90  Pac.  557,  where  on  former  appeal  question 
as  to  validity  of  Code  of  Civil  Procedure,  section  1203,  raised,  and 
it  was  held  that  bond  given  thereunder  was  enforceable  as  common- 
law  bond,  decision  is  law  of  case  on  later  appeal  where  voluntary 
issue  of  bond  not  in  issue;  People  v.  Bennett  (Cal.),  50  Pac.  704, 
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where  on  assaitlt  with  intent  to  murder  defendant  eonvieted  of  lesser 
offense  and  new  trial  granted,  and  on  second  trial  he  waa  eonvieted 
of  higher  offense  and  new  trial  granted  because  he  was  once  in 
jeopardy,  and  judgment  reversed  on  people's  appeal  for  failure  to 
plead  jeopardy,  supreme  court  on  appeal  from  judgment  on  verdict 
could  not  review  former  decision. 

OonclusivenesB  of  Prior  Decisioni  on  subsequent  appeal.  See  note, 
34  L.  B.  A.  325. 

2  OaL  885-386,  BENEDICT  ▼.  HOOQIN. 

Miscellaneous.— Cited  in  Morissey  v.  Hill,  142  N.  0.  358,  55  S.  E. 
194,  publication  of  notice  under  Revisal  1905,  section  39,  i»  not  necea^ 
aary  to  enforcement  of  seetion  93. 

2  OaL  387-408,  66  Ank  Dec.  342,  BENHAM  ▼.  BOWE. 

Mortgagee  in  Poeaeesion  la  not  Entitled  to  compensation  for  manag- 
ing property  and  collecting  rents. 

Approved  in  Barnard  v.  Paterson,  137  .Mich.  635,  100  N.  W.  894, 
following   rule. 

Plalntiif  Always  has  Afflrmatiye,  and  has  the  right  to  open  and 
elose. 

Approved  in  Estate  of  Martin,  4  Cof.  Prob.  452,  proponent  and 
not  contestant  of  holographic  will  has  burden  of  proving  that  in- 
strument was  entirely  written,  dated  and  signed  by  testator. 

Miscellaneous.— Cited  in  Curry  v.  King,  6  Cal.  App.  576,  92  Pac. 
665,  aa  to  duties  and  obligations  of  agent  in  dealing  with  principal. 

2  CaL  409-412,  56  Am.  Dec.  348,  COOKE  ▼.  8PEABS. 

Defendant  will  not  be  Permitted  to  amend  answer  to  plead  limita- 
tions unless  in  furtherance  of  justice. 

Approved  in  Trower  v.  San  Francisco,  157  Cal.  769,  109  Pac.  620, 
upholding  allowance  of  amendment  after  cause  submitted  on  second 
hearing  to  plead  limitations;  Budd  v.  Byrnes,  156  Cal.  638,  105  Pac 
958,  26  L.  B.  A.  (n.  s.)  134,  applying  rule  where  failure  to  plead 
statute  in  negligence  case  was  caused  by  inadvertence  of  counsel; 
Beed  v.  Harshall,  12  Cal.  App.  704,  108  Pac.  722,  upholding  denial  oit 
leave  to  file,  after  submission  of  cause,  amended  answer  setting  forth 
plaintiff's  failure,  as  foreign  corporation,  to  designate  process  agent; 
Wells,  Pargo  ft  Co.  v.  McCarthy,  5  Cal.  App.  31^,  90  Pac.  209,  up- 
holding denial  of  amendment  four  years  after  issue  joined  so  as  to 
plead  novation  of  debt  on  note  and  mortgage,  which  was  barred 
as  against  subsequent  lienholder;  Hewel  v.  Hogin,  3  Cal.  App.  252,  84 
Pac.  1004,  1005,  upholding  denial,  after  plaintiff  rested,  of  amend- 
ment of  answer  pleading  limitations  in  mandamus  to  compel  irriga- 
tion district  treasurer  to  pay  interest  coupons;  O'Neill  v.  Jones,  24 
S.  D.  82,  123  N.  W.  496,  upholding  refusal  of  amendment  that  payee 
of  note  was  foreign  corporation  which  had  not  complied  with  law 
and  that  plaintiff  had  received  note  with  knowledge  thereof. 

Distinguished  in  Lilly-Brackett  Co.  ▼.  Sonnemann,  157  Cal.  196, 
106  Pac.  716,  upholding  order  setting  aside  default  based  on  service 
by  publication,  and  directing  that  case  be  tried  on  merits. 

Amendment  to  Pleading.    See  note,  99  Am.  St.  Bep.  964. 

Statute  of  Limitations.    Bee  note,  81  Am.  St.  Bep.  908. 

"May^  and  "Shall"  in  Conatruction  of  statute  with  reference  to 
amendment  of  pleadings  are  convertible  terms. 
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Approved  in  In  re  Chadbourne,  15  Cal.  App.  369,  114  Pae.  1014, 
constrain^  Code  of  Civil  Procedure,  section  1511,  with  reference  to 
removal  of  ezecutors  who  fail  to  give  notice  to  creditors,  as  dis- 
cretionary. 

2  Cal.  413-418,  56  Am.  Dec.  350,  ADAMS  ▼.  BLANK£NST£IN. 
Delivery  to  Imposter  by  carrier.    See  note,  37  L.  B.  A.  179. 

2  Oal.  421-422,  OOIfLIN  y.  CABD. 
What  Froyable  by  Books  of  account.    See  note,  52  L.  B.  A.  719. 

2  Oal.  424-459,  IN  BE  PEBEINS. 

No  Appeal  Lies  from  Final  Order  in  habeas  corpus. 

Approved  in  Matter  of  Hughes,  159  Cal.  363,  113  Pae.  686,  dis- 
cussing reviewability  on  writ  of  review  of  judgment  of  superior 
court  in  habeas  corpus;  Ex  parte  White,  2  Gal.  App.  727,  84  Pae 
242,  denying  right  to^  appeal  from  order  of  inperior  court  discharg- 
ing petitioner  on  habeas  corpus. 

2  Oal.  463-470,  56  Am.  Dec.  352,  DE  WITT  V.  HATS. 

Naked  Bight  to  Collect  Wharfage  cannot  be  assessed  eo  nomine. 

Di8rt;inguieh«d  in  Inter-Island  Steam  Nav.  Oo.  v.  Shaw,  10  Haw. 
633,  discuseing  elements  of  taxation  of  corporation  engaged  in  ship- 
ping and  commercial  pursuits. 

Tax  Sales.    See  note,  134  Am.  St.  Bep.  702. 

Constitatioiial  Equality  in  Belation  to  corporate  taxation.  See 
note,  60  L.  B.  A.  351. 

Injunction  Against  Collection  of  illegal  taxes.  See  note,  22  L.  B. 
A.  702,  703,  704,  705. 

2  Cal.  477-482,  HABLEY  ▼.  HEYL. 

Muilclpal  Power  Oyer  Nuisances  affecting  safety,  health,  and  per- 
sonAl  comfort.     See  note,  38  L.  B.  A.  310. 

2  Cal.  485-488,  56  Am.  Dec.  356,  BIQGS  y.  WALDO. 

One  Signing  Note  In  Blank  is  not  an  indorser  but  a  guarantor. 

Approved  in  Tuen  Lung  &  Oo.  v.  Burke,  9  Haw.  145,  one  signing 
note  on  back  in  blank  before  delivery  and  before  its  indorsement  by 
payee  is  a  first  indorser. 

Liability  of  Stranger  Indorsing  commercial  paper  before  delivery. 
See  note,  18  L.  B.  A.  33. 

Necessity  of  Notice  of  Default  to  bind  guarantor.  See  note,  20 
li.  B.  A.  261. 

2  CaL  489-493,  56  Am.  Dec  860,  GODEFBOT  y.  CALDWELL;  S.  C, 

3  Cal.  101. 

One  Advancing  Money  as  Loan  for  payment  of  labor  and  materials 
used  on  building  is  not  entitled  io  benefit  of  mechanic's  lien  law. 

Approved  in  Hackfeld  &  Co.  v.  Hilo  B.  B.  Co.,  14  Haw.  455,  apply- 
ing rule  where  cash  advanced  to  subcontractor  to  be  used  by  him  in 
paying  laborers  grading  railroad  line, 

2  Cal.  494-497,  OAVIN  V.  ANNAN. 

Accord  and  Satisfaction  by  part  payment.  See  note,  20  L.  B.  A. 
793. 
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S  OaL  498-502,  LOBD  v.  SHEBMAN. 

Implied  Powers  Under  Power  of  Attorney  to  transact  bnaineia. 
6ee  note^  4  Ii.  B.  A.  (n.  a.)  844. 

2  OaL  503-^07,  GRAHAM  T.  BENNET. 

Wliere  Parties  are  Competent  to  Contract^  an  open  aTX)wal  of  in- 
tention and  assumption  of  relative  duties  imposed  is  sufficient. 

Approved  in  diseenting  opinion  in  Sharon  ▼.  Sharon,  75  Cal.  77, 
16  Pac.  355,  majority  upholding  agreement  to  become  husband  and 
wife,  made  per  verba  de  praesenti,  though  it  contains  collateral  prom- 
ise by  one  party  not  to  make  marriage  known  till  future  date  with- 
out other's  consent. 

Issne  of  Marriages  Deemed  Noll  in  law  is  legitimata 

Approved  in  Miekle  v.  Fennell,  15  N.  D.  191,  107  N.  W.  54,  applying 
rule  nnder  Bevised  Code  of  1899,  section  2733;  Allison  ▼.  Bryan,  21 
Okl.  563,  97  Pac.  284,  18  L.  B.  A.  (n.  s.)  931,  construing  statute 
with  reference  to  legitimization  of  illegitimates  by  father;  Estate 
of  James,  3  Cof.  Prob.  181,  arguendo. 

Bight  of  Mother,  or  Beputed  Father,  of  illegitimate  to  its  custody 
or  control.    See  note,  65  L.  B.  A.  692. 


2  Cal.  507-^09,  1£ANSFIELD  T.  DOBIiANB. 

An  Attorney  has  No  Uen  upon  Judgment  recovered  in  favor  of  his 
client  as  compensation  for  his  services. 

Approved  in  Tyler  v.  Superior  Court,  30  B.  L  115,  73  Atl.  470, 
following  rule. 

2  Oal.  510-^14,  McLABBEN  T.  SPALDING. 

Instance  Where  Lease  Did  not  Protect  Lessee  from  damage  caused 
by  city  authorities  compelling  him  to  remove  stands  from  sidewalk. 

Approved  in  Pabst  Brewing  Co.  ▼.  Thorley,  145  Fed.  125,  76  C. 
C.  A.  87,  where  defendant  obtained  a  revocable  permission  to  con- 
struct vault  in  street  in  front  of  property,  he  is  liable  to  lessee, 
where  permit  revoked  before  termination  of  lease,  on  covenant  for 
quiet  enjoyment;  Davis  ▼.  Simpson  Coal  Co.,  162  Ala.  428,  50  So.  369, 
where  one  leased  premises  with  knowledge  that  they  included  part  of 
street,  it  is  no  defense  to  action  for  rent  that  city  has  evicted  him. 

Dietinguished  in  Pabst  Brewing  Co.  v.  Thorley,  145  Fed.  120,  76 
C.  C.  A.  87,  holding  lessor  liable  to  lessee  under  covenant  for  quiet 
enjoyment  where  vault  permit  in  street  revoked  before  termination 
of  lease. 

Bights  of  Tenants  and  Beversioners  of  property  taken  by  eminent 
domain.    See  note,  21  Lu  B.  A.  219. 

Eyiction  of  Tenant>  by  Enforcement  by  public  officials  of  restrie- 
tions  on  use  of  premises.    See  note,  2  L.  B.  A.  (n.  s.)  974, 

8  CaL  616-616,  MOB8E  ▼.  TALLANT. 

Estoppel  to  Deny  landlord's  titla    See  note,  89  Am.  St.  Bep.  93. 

8  CaL  620-623,  TUBNEB  v.  BIUiAaBAM. 

If  Action  be  Improperly  Commenced,  party  bringing  it  cannot 
avoid  responsibility  he  may  have  thus  incurred  by  pleading  his  own 
wrong. 

Approved  in  State  v.  Board  of  Commrs.  of  Clinton  County,  166 
Ind.  210,  76  N.  £.  1001,  where  party  on  appeal  as^med  th&t  judg- 
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mexrt  appealed  from  had  onlj  certain  effect  and  procured  opinion 
along  such  linee,  he  cannot  on  subsequent  appeal  contend  that  judg- 
ment had  oth«r  effect;  Ewing  v.  Mallison,  65  Kan.  488,  93  Am.  St. 
Eep.  a99,  70  Pac.  370,  arguendo. 

Estoppel  af  Party  Invoking  jurisdiction  to  deny  it.  See  note,  15 
li.  E.  A.  275. 

2  Oal.  524-657,  55  Am.  Dec.  885,  SNOTH  ▼.  MOBSE. 

Oommon  Council  cannot  Delegate  to  Othen  functions  imposed  on 
them  by  charter. 

Approved  in  Schwartz©  v.  Camden,  77  N.  J."  Eq.  140,  75  Atl.  650, 
under  act  empowering  council  of  city  owning  waterworks  to  purchase 
additional  lands  when  deemed  advisable,  oouncil  cannot  delegate 
power. 

Delegation  of  Manlcipal  Power  as  to  licenjie,  franchise,  and  build- 
ings.   See  note,  20  U  B.  A.  727. 

Power  of  Officials  to  Act;  as  determined  by  place  of  performance. 
See  note,  33  I*.  B.  A.  93. 

2  Cal.  55&-661,  BAMIBE8  v.  KENT. 

Alien's  Bight  to  Inherit.    See  note,  31  L.  B.  A.  87,  179. 

Necessity  for  Judicial  Proceeding  to  effect  escheat.  See  note,  15 
li.  B.  A.  381. 

Estoppel  to  Deny  landlord's  title.    See  nete,  89  Anu  St.  Bep.  93. 

2  Cal.  564-^67,  PEOPLE  ez  reL  PUBI.ET. 

Where  Judge  is  Charged  with  Beceivlng  Bribe  not  to  forfeit  recog- 
nizance, absence  of  allegations  that  any  proceeding  upon  recog- 
nizance had  been  eommmenced  is  fataL 

Approved  in  State  v.  Butler,  178  Mo.  327,  77  S.  W.  575,  in  prose- 
cution fer  attempting  to  bribe  officer  on  question  which  may  by  law  be 
brought  before  him,  verdict  of  guilty  not  sustained  by  proof  that 
attempt  made  before  law  went  into  effect* 

2  Cal.  568-^71,  FOWIEB  T.  SMITH. 

All  Contracts  Made  in  This  State  prior  to  act  of  April  22,  li850,  are 
governed  by  civil  law. 

Approv^ed  in  Sterett  v.  Sweeney,  15  Idaho,  424,  128  Am.  St.  Bep. 
68,  98  Pac.  421,  20  L.  B.  A.  (n^  a)  963,  limitations  as  to  contract 
made  in  Washington  on  which  partial  payments  made  in  that  state 
by  resident  of  thie  state  are  governed  by  Washington  law. 

Buyer  has  No  Bight  of  Action  on  implied  warranty  of  quiet  en- 
joyment unless  actual  judicial  eviction  shown. 

Approved  in  Biddell  v.  Blake,  4  Cal.  267,  to  rescind  contract  for 
sale  of  land  on  ground  that  vendor  cannot  perform  because  he  has 
no  title,  vendee  must  aver  and  show  outstanding  paramount  title  in 
another. 

2  CaL  571-574,  66  Am.  Dec.  363,  BOOEBS  ▼.  HUIE. 

Conversion  is  Gist  of  Action  of  trover. 

Approved  in  Southern  Express  Co.  v.  Sinclair,  130  Qa.  375,  60  S. 
S.  850,  where  in  trover  against  express  company  alleging  it  had 
possession  of  plaintiff's  trunk,  proof  showed  trunk  transported  to 
destination  and  burned  in  company's  possessioui  plaintiff  cannot  re- 
cover. 
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Liability  of  Servant  or  Agent  for  Oonvenion,  trespaes,  or  other 
positdve  tort  against  third  parties  nnder  order's.  Seo  note,  50  L.  B. 
A.  655. 

Liability  of  Agent  Toward  Principal  and  third  person  respectiTely 
for  monej  or  property  received  in  eourse  of  agency.  See  Dote|  t 
Ij.  R.  a.  (n.  8.)  660. 

Law  of  Anctimi  Bales.    See  note,  131  Am.  St  Bep.  500. 

2  CaL  58S-689,  SHATTTTOE:  ▼.  0AB60N. 

Equity  will  Order  Cancellation  of  outstanding  deed  which  im* 
properly  clonds  title  of  true  owner. 

Approved  in  Tenaant's  Heirs  ▼.  Frette,  67  W.  Va.  572,  140  Am. 
St.  Bep.  979,  68  8.  E.  388,  upholding  equity  jurisdiction  to  remove 
cloud  by  canceling  deed,  though  defendant  is  nonreeident  served  by 
pnbMeation. 

iDjnnctionB  Against  Execution  Sales  or  other  proceedings  under 
final  process.    See  note,  30  L.  R.  A.  108. 

2  CaL  69(>-693»  56  Am.  Dec.  866,  MINTnBN  ▼.  HAY& 
Tazatioa  of  Property  in  Different  states  as  double.    See  note,  16 

li.  R.  A.  (n.  s.)  143. 
Where  Ships  are  Taxable.    See  note,  37  L.  R.  A.  520. 
Power  of  State  Legislature  to  exempt  from  taxation.    See  note, 

19  Ia  R.  A.  79. 

2  CaL  694r^g6^  PEBALTA  ▼.  ADAM& 

Mandamus  as  Proper  Remedy  against  public  officers.  See  note,  98 
Am.  St.  Rep.  896. 

2  CaL  69&-696^  SZNT  T.  LAFFAN. 

mider  Practice  Act,  Section  229,  there  Is  right  of  redemption  from 
mortgage  forecloeure  sales. 

Approved  in  Levy  v.  Burkle  (Cal.),  14  Pao.  566,  upholding  right  to 
redeem  from  sale  under  deed  of  trust. 

2  CaL  697-698,  56  Am.  Dec.  369,  KOHLEB  T.  SMITH. 

Moneys,  After  Maturity,  Bear  Interest  at  rate  agreed  upon  in 
written  contract  though  nothing  said  about  interest  after  maturity. 

Approved  in  Greenhaw  v.  Holmes,  8  Ariz.  96,  68  Pac.  537,  follow- 
ing rule;  Heeser  v.  Taylor,  1  Cal.  App.  622,  82  Pae.  979,  arguendo^ 

2  CaL  599-602,  PIEBSCN  T.  NOBMAN. 

Wliere  Object  of  Submission  is  to  Malce  an  end  of  litigation  and 
award  is  uncertain  and  incomplete  on  face,  it  must  be  set  aside. 

Approved  in  Boyd  v.  Bargagliotti,  12  CaL  App.  238,  107  Pac.  154, 
following  rulec 

2  CaL  606-606,  CLARKE  ▼.  SMITH. 

Ldmit  of  Amount  of  License  Fee.    See  note,  30  L.  B.  A.  425. 

2  CaL  607-609,  MteOILVEBY  ▼.  MOBEHEAD. 

Affidavit  for  Arrest  must  Show  Facts  relied  upon  by  po«ritive  aver- 
ment. 

Distinguished  in  Ex  parte  Hbwitz,  2  Cal.  App.  755,  84  Pac.  230, 
where  affidavit  for  arrest  was  sufficient  in  other  respects  and  had 
attached  a  copy  of  complaint,  and  affiant  swears  that  allegations 
therein  are  true,  it  is  sufficient. 
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S  OaL  27-46^  VANDEBSUOE  ▼.  HANKS. 

Wliera  OoT«mor  Signs  drant,  it  is  preenmed  tbat  grant  waa  ap- 
proved hj  legiBl&tore  «a  required  by  law. 

Disiinguiahed  in  Welch  v.  Sullivan,  S  Gal.  108,  diaeussing  alcalde's 
power  to  grant  pueblo  lands. 

In  Absence  of  Forfeitoro  of  Grant  for  grazutee's  failure  to  comply 
with  dLreotiovLS  impooed  by  gmut,  his  right  to  k  is  good  as  against 
world. 

Approved  in  Oatron  v.  Laughlin,  11  K.  M.  635,  72  Pae.  33,  follow- 
ing roleu 

8  OaL  69-63,  68  Am.  Bee.  883,  XJOK  T.  O'DONNEUi. 

Deed  for  '^alf  of  My  Lot^  with  proof  that  grantor  owned  at 
time  bat  one  lot  in  place  is  not  vodd  for  uncertainly  in  description. 

Approved  in  Lange  v.  Waters,  156  Oal.  145,  103  Pac.  891,  con- 
struing contract  of  sale  of  land  containing  reservation  of  one  acre; 
Bums  V.  Witter,  56  Or.  372,  108  Pac.  131,  applying  rule  where  con- 
tract was  to  sell  "my  farm  containing  40  acres";  Tilton  v.  Flormann, 
22  S.  B.  333,  334,  117  K.  W.  381,  upholding  sufficiency  of  description 
of  land  in  deed. 

Diatinguished  in  Crozer  v.  White,  9  Oal.  App.  620,  lt)0  Pae.  184, 
construing  deed  of  farming  land  situated  in  certain  county  as  con- 
veying whole  tract  and  not  merely  farmhouse. 

Deed  for  "One-half  of  My  IiOtf'  only  conveys  undivided  half  of 
lot,  and  grantee  takes  as  tenant  in  common  with  grantor. 

Approved  in  Chemung  Hin.  Co.  v.  Hanley,  11  Idaho,  308,  81  Pae. 
621,  concrtruing  deed  as  passing  all  of  grantor's  title. 

8  OaL  69-76,  68  Am.  Dec  386,  SUBBOOO  v.  OEABY. 

Sight  to  Oompensation  for  Property  destroyed  in  abating  publie 
nuisance.    See  note,  19  L.  B.  A.  197. 

8  OaL  90-98,  BAMSAT  ▼.  CHANDLER. 

Blgbfe  of  Land  Owner  to  accelerate  or  diminish  flow  of  water  to 
or   from  lands   of  another.    See  note,   85   Am.   St.   Bep.   710. 

ZdUbilitj  for  Damming  back  stream.    See  note,  69  L.  B.  A.  892. 

(25) 
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8  Cal.  04-98,  MIIiLS  T.  DUNUU?. 

AflidaTlt  Sworn  to  Before  a  Notary  la  regular  thongli  Mb  seal  ia 
not  affixed. 

Approved  in  Kinlcade  ▼.  Howard,  18  S.  D.  68,  99  N.  W.  92,  failure 
of  notary  to  sign  certificate  to  deposition  in  hia  official  eapaeitj 
and  affix  seal  thereto  is  not  substantial  defect. 

S  Cal.  98-100,  SINCLAIB  v.  WOOD. 

Letters  are  TnadmlsHlTjla  in  Absence  of  proof  that  they  were 
written  by  party  intended  to  be  charged  by  their  contents. 

Approved  in  People  v.  Le  Doux,  156  Gal.  550^  102  Pac.  528,  ap- 
plying rule  to  marriage  certificate. 

8  CaL  115-120,  BUBNHAM  ▼.  HAT& 

Court  may  Allow  Amendment  of  coet  bill. 

Approved  in  Neary  v.  Northern  Pao.  By.  Co.,  41  Mont.  508,  110 
Pac.  237,  following  rule. 

3  Cal.  120-121,  LUPTON  ▼.  LUPTON. 

Conditions  Precedent  to  Equitable  Bemedles  of  creditors.  See 
note,  23  L.  B.  A.  (n.  s.)  76. 

8  CaL  122-129,  PAYNE  T.  SAN  FBANCISCO. 

Where  Statute  Prescribes  Time  within  Which  public  officer  is  to 
perform  an  official  act,  regarding  rights  and  duties  of  others,  it  is 
merely  directory. 

Approved  in  Miller  t.  Kern  County,  150  Cal.  800,  90  Pac.  121, 
defect  in  aseessment  because  of  omission  of  clerk  of  supervisors  and 
of  auditor  to  affix  to  corrected  aeseesment-book  their  affidavits  within 
statutory  time  is  cured  by  affixing  such  affidavits  before  taxes  are 
paid  under  protest. 

Where  Act  to  be  Performed  affected  officer's  own  right  and  not 
rights  of  third  partdes,  statute  specifying  time  for  performance 
is  mandatory. 

Approved  in  White  v.  Mitchell,  11  Cal.  App.  206,  104  Pac.  834, 
denying  extra  compensation  to  member  of  city  board  of  equalization 
where  board  sat  for  more  than  the  two  weeks  proivided  for  in  ordi- 
nance. 

Vacancy  In  Offices  by  Failure  to  file  bond  within  time  prescribed. 
See  note,  16  L.  B.  A.  140. 

8  Cal.  140-144,  STEVENS  ▼.  STEWABT. 

Delivery  of  an  Order  for  Gtoods  is  delivery  of  goods  themselves 
only  when  they  are  susceptible  of  immediate  delivery. 

Approved  in  Back  v.  Smith,  66  W.  Va.  50,  66  S.  E.  2,  following 
rule. 

8  CaL   147-148,  KELIiEB  ▼.  TBABBXJ. 

Contract  to  Deliver  to  Plaintiff  as  many  grapes  as  he  may  wish 
becomes  complete  when  plaintiff  names  quantity  he  will  take. 

Approved  in  McCaw  Mfg.  Co.  v.  Felder,  115  Gki.  415,  41  S.  E. 
668,  following  rule;  Ruee  v.  Tuttle,  158  Cal.  229,  110  Pac.  814,  apply- 
ing principle  to  offer  to  sell  corporate  stock. 

Validity  of  Contract  for  Purchase  of  indefinite  quantity.  See  note, 
15  L.  Bl  a.  219. 
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Matnality  of  Accepted  Propoeitlon  to  fumisli  each  material  as  one 
need?.    See  note,  11  L.  B.  A.  (n.  g.)  718. 

3  CaL  161-167,  HTATT  T.  ABGENTL 

What  Oonstitates  a  Transaction  a  sale.  See  note,  94  Am.  St.  Rep. 
241. 

ConTorsion  of  Fledged  Property  by  invalid  sale.  See  note,  43  L^ 
iL  A.  746b 

3  Oal.  167-178,  58  Ant  Dec  398,  PEOPLE  T.  OLDS. 

Mandamus  Does  not  Lie  where  there  is  any  other  specific,  speed j 
and  adequate  remedy. 

Approved  in  McKannay  ▼.  Horton,  151  Cal.  715,  716,  121  Am.  St. 
Rep.  146,  91  Pae.  599,  600,  13  L.  R.  A.  (m  s.)  661,  upholding  man- 
damus to  compel  auditing  of  salary  of  appointee  of  mayor  though 
it  may  incidentally  determine  who  is  de  facto  mayor.  See  note, 
95  Am.  St.  Rep.  608,  on  mandamus. 

Mandamns  Doee  not  Lie  to  try  title  to  office. 

Approved  in  Kline  v.  McKelvey,  57  W.  Va.  30,  49  S.  E.  896,  man- 
damus lies  to  comp^  admission  to  office  of  party  having  certificate 
thereto. 

Mandamus  aa  Proper  Remedy  againet  public  officers.  See  note, 
98  Am.  St  Rep.  885. 

Mandamus  to  Compel  Surrender  of  offica  See  note,  31  L.  R.  A. 
360,  ,362. 

Distinguished  in  Potomac  Oil  Co.  v.  Dye,  10  Cal.  App.  539,  102 
Pac.  679,  upholding  mandamus  to  try  title  to  office  in  private  Cor- 
poration and  compel  delivery  of  papers  by  ex- officer  to  his  suo- 
cessor. 

Mandamus  Does  not  Lie  where  office  claimed  is  full  or  against 
an  incumbent  de  facto. 

Approved  in  City  Council  v.  People,  19  Colo.  App.  403,  75  Pac.  604, 
mandamus  does  not  lie  to  restore  contestee  who  was  unseated  where 
contestant  had  been  seated  and  qualified. 

Mandamus  to  Tty  who  is  de  facto  officer.  See  note,  13  L.  R.  A. 
(n.  s.)   664,  665. 

De  Facto  Officers.    See  note,  140  Am.  .St  Rep.  196,  198. 

8  CaL  179-184,  GALL  y.  HASTINOS. 

Where  Mortgage  Made  Prior  to  conveyance  act  of  1850  was  not 
recorded  as  required  by  said  act,  it  lost  its  priority  as  against  sub- 
sequent purchaser  without  notice. 

Denied  in  dissenting  opinion  in  Stafford  ▼.  Lick,  7  Cal.  502,  ma- 
jority upholding  section  41  of  recording  act>  requiring  recordation 
of  conveyances  made  prior  to  passage  of  act  and  penalizing  failure 
to  so  record. 

Statutes  Creating  Doctrine  of  constructive  notice  are  strictly  con- 
strued. 

Approved  in  National  Surety  Co.  v.  Wyandotte  Coal  Ss  Lime  Oo., 
76  Kan.  917,  92  Pac.  1112,  one  furnishing  material  to  city  contractor 
under  illegal  contract,  illegality  of  which  he  has  knowledge  is  not  as 
between  himself  and  surety  company  barred  by  mere  constructive 
notice  of  such  illegality. 
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S  Cal.  190-191,  MOOB  V.  TEBD. 

Degree  of  Care  and  Skill  which  phyftieiaxL  or  faxgeon.-  mutt  exercise. 
See  note,  37  Lu  B.  A.  837. 

3  Cal.  191-192,  COTES  ▼.  CAlhlPBELL. 
In  Suit  on  Note  Made  by  A  and  B,  note  signed  by  A  and  B  k  Co. 

shows  fatal  variance. 

Approved  in  Hartman  v.  Belden,  33  Wash.  661,  80«Pac.  807,  where 
oomplalmt  alleges  contract  between  appellant*  and  B  jointly,  and 
proof  showed  contract  between  appellants  A  and  B  and  appellant 
C,  jointly,  variance  waa  fataL 

3  OaL  206-208,  DULTON  v.  SHEItTON. 

Attachment  Does  not  Ue  unless  contract  is  made  in  or  is  payable 
in  this  state. 

Approved  in  Atwood  v.  Little  Bonanza  Quicksilver  Co.,  13  CaL 
App.  596,  110  Pac.  345,  where  by  its  terms  note  made  out  of  state 
is  presumed  payable  out  of  state,  attachment  cannot  be  invoked; 
Drake  v.  De  Witt,  1  Cal.  App.  618,  82  Pac.  982,  dissolving  attachment 
issued  on  contract  for  commissions  on  salea  to  be  made  by  plaintiff 
in  another  state,  executed  and  performed  in  such  other  state;  Moody 
V.  First  Bank  of  Skag\7ay,  1  Alaska,  107,  justice  of  peace  in  Alaska, 
under  laws  of  Oregon  then  in  force  there,  could  not  render  judgment 
in  attachment  on  note  payable  in  British  Columbia. 

3  Cal.  212-215,  MABTSVILLE  v.  BUCHANAN. 

Bemlttitor  of  Supreme  Court  is  attached  to  judgment-roll  by  olerk 
of  district  court. 

Approved  in  State  ex  rel.  Dolenty  v.  District  Court,  42  Mont.  173, 
111  Pac^  731,  under  Bevised  Codes,  section  7120,  entry  of  judgment 
of  eupreme  court  is  duty  of  clerk  of  lower  court,  and  miandamus 
does  not  lie  against  judge  to  compel  entry. 

Staying  of  Execution  otherwise  than  by  statutory  proceedings. 
See  note,  127  Am.  St.  Bep.  712. 

3  Cal.  216-219,  AH  THAIE  v.  QXJAN  WAN. 

Becovery  on  Injunction  Bond  of  attorneys'  fees  necessarily  ex- 
pended in  dissolving  injunction.    See  note,- 16  L.  B.  A.  (n.  s.)  55. 

3  Cal.  219-227,  BICES  v.  BELL. 

Exemption  from  Taxation  or  assessment  of  lands  owned  by  gov- 
ernmental bodies,  or  in  which  they  have  an  interest.  See  note,  132 
Am.  St.  Eep.  296. 

Location  of  Mining  Claim.    See  note,  7  L.  B.  A.  (n.  s.)  769,  772. 

3  Cal.  231-235,  BACKUS  v.  MINOB. 
Method  of  Computing  interest.    See  note,  96  Am.  St.  Bep.  71. 

3  Cal.  235-236,  McNALLY  v.  MOTT. 

Where  Defendant  Sued  and  Served  as  George  M.  and  judgment 
entered  apainst  him  by  same  name,  order  obtained  on  plaintiff's 
motion,  without  noMoe,  amending  judgment  by  altering  name  to 
Gordon  M.  is  erroneous. 

Approved  in  Brum  v.  Ivins,  154  Cal.  20,  12&  Am.  St.  Bep.  137, 
96  Paa  877,  denying  right  of  one  named  "Brum"  duly  served  in 
action  against  defendant  named  therein  as  "de  Brum"  to  enjoin 
execution  on  default  judgment. 
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S  CaL  236-237,  HANSON  ▼.  WEBB. 

Establidiment;  Begolfttlon  and  Protection  of  ferriei.  Bee  note, 
59  L.  Bw  A.  547. 

S  CaL  238-241,   MIDDLETON  T.  FRANKLIN. 

Actions  A^rainst  Two  or  Mlore  Pereons  creating  or  maintaining  a 
nuieanee.    See  note^  118  Am.  St.  Bep.  862. 

3  Cal.  246-247,  BUBT  T.  WASHINOTON. 

Mediaalca'  Idena  on  Public  property.    See  note,  35  L.  B.  A.  144. 

8  OaL  249-263,  58  Am.  Dec.  408,  EDDT  T.  SIMPSON. 

Biglit  of  Property  in  Water^  ia  neafnictuary. 

Approved  in  Miocene  Ditch  Co.  ▼.  Campion  Min.  etc  Co.,  3  Alaska^ 
586,  one  who  poets  notice  of  water  right  location  without  intend- 
ing to  appropriate  water  to  beneficial  nse,  but  to  hold  it  for  specula- 
tion, acquires  no  right;  Pickene  t.  Coal  Biver  etc.  Timber  Co.,  51 
W.  y&  450,  90  Am.  St.  Bep.  819,  41  S.  E.  401,  holding  owner  of  boom 
erected  so  close  to  mill  as  to  impede  flow  of  water,  liable  to  mill 
owner  for  resultant  damages 

Use  of' Natural  Stream  to  eonvey  appropriated  water.  See  note, 
51  L.  B^  A.  931. 

Abandonment  or  laoss  of  Eights  of  prior  eppropriators  of  water. 
See  note,  30  L.  B.  A.  265. 

Bight  of  Prior  Appropriation  of  water.    See  note,  30  L.  B.  A.  672. 

3  CaL  255-267,  MOBEISON  ▼.  DAPMAN. 

Court  at  Any  Time  may  Amend  Judgment  nunc  pro  tunc  where 
record  shows  that  minute  entry  does  not  correctly  give  what  was 
judgment  of  court. 

Approved  in  San  Francisco  ▼.  Brown,  153  OaL  651,  96  Pac.  284, 
upholding  power  oi  court' at  any  time  to  vacate  and  correct,  on  plain- 
tiif's  motion,  a  judgment  entered  by  clerk  different  from  that  ren- 
dered. 

3  Cal.  263-266,  TABTAB  ▼.  HAU.. 

A  Party  cannot  Controyert  the  declaration  he  has  made  by  deed. 

Approved  in  Grady  v.  Newman,  1  Ind.  Ter.  625,  43  S.  W.  756, 
assignee  of  chattel  mortgage  which  permits  the  mortgagor  to  retain 
possession,  who  gets  possession  prior  to  breach  under  promise  to 
the  mortgagor  that  he  might  redeem  and  get  possession,  is  estopped 
to  set  up  anterior  title  in  suit  to  cancel  mortgage. 

3  Cal.  266,  LEWES  ▼.  THOMPSON. 

Persona  in  Whoee  Name  deputy  should  act.  See  notes,  106  Am. 
St.  Bep.  826;  19  L.  B.  A.  179. 

3  Cal.  273-283,  CHIPHiAN  ▼.  EMEBIC. 

Under  Porcible  Entry  Act  Nonpayment  of  rent  works  forfeiture 
of  tenant's  possession,  if  rent  demanded  on  day  when  due. 

Cited  in  Hicks  y.  Beacham,  131  Ga.  91,  62  a  £.  46,  arguendo. 

8  OaL  287-290,  OBD  v.  LITTLE. 

Where  Administrator  Beeigna  or  ia  BemoTed  before  administration 
completed,  court  should  apportion  compensation  in  reference  to  com- 
pensation fixed  by  law  for  whole. 
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Approved  in  In  re  Leavitt,  8  Cal.  App.  751,  97  Pac.  918,  succeeding 
trustee  of  trust  to  convey  to  designated  beneficiaries  after  termi- 
nation of  life  estate  in  net  income  of  trust  prop«rtyiB  entitled  to 
commissions  on  income  actually  accounted  for  and  not  on  corpus  of 
trust  estate. 

3  CaL  312-323,  EASHAW  ▼.  KA8HAW. 

Conflict  of  Laws  on  Divorce.    See  note,  59  L.  R.  A.  149. 

Bight  to  Join  Prayer  for  Return  of  property  with  prayer  for 
divorce.    See  note,  29  L.  R.  A.  (n.  s.)  820. 

3  Oal.  328-329,  OABBOSR  ▼.  BRANNAN. 

No  Action  Lies  to  Recover  money  lost  at  gambling. 

Approved  in  Union  Collection  Co.  v.  Buckman,  150  Cal.  161,  119 
Am.  St.  Rep.  164,  88  Pac.  709,  9  L.  R.  A.  (n.  a.)  568,  denying  recovery 
on  notes  given  for  gambling  debt. 

3  OaL  334-340,  GASKTU.  Y.  TRAINBR;  S.  C,  4  Cal.  233. 

Lien  upon  Leaseliold  Interest  attaches  subject  to  all  conditions  of 
lease. 

Approved  in  Cornelius  v.  Washington  Steam  Xiaundry,  52  Wash. 
277,  100  Pac.  729,  following  rule. 

While  Surrender  of  Leasehold  is  Merger  in  fee,  it  cannot  defeat 
right  of  third  party  whose  rights  intervened  prior  to  merger. 

Approved  in  McAnally  v.  Glidden,  30  Ind.  App.  26,  65  N.  E.  293, 
following  rule;  McDonald  v.  May,  96 -Mo.  App.  247,  69  S.  W.  1062, 
if  under-leseee  attorns  to  original  leeeor  after  surrender  by  mesne 
temant,  under-lessoe  is  liable  to  landlord  for  rent  fodr  full  sublease; 
Cuschner  v.  Westlake,  43  Wash.  695,  86  Pac.  950,  interest  of  sublessee 
cannot  be  defeated  by  mesne  lessee's  surrender  of  his  estate  to  the 
lessor. 

Effect  of  Surrender  of  Original  Lease  on^rights  of  sublessee.  See 
note,  7  L.  R.  A.  (n.  s.)  221. 

8  Cal.  341-342,  HENLY  Y.  HASTINGSw 

Appeal  Does  not  Lie  from  order  refusing  to  set  aside  former  order. 

Approved  in  Title  Ins.  etc.  Co.  v.  California  Dev.  Co.,  159  Cal. 
488,  114  Pac.  840,  denying  appealability  of  order  refusing  to  vacate 
interlocutory  order  appointing  receiver;  California  S.  R.  Co.  v. 
Southern  P.  R.  Co.  (Cal.),  4  Pac.  13,  order  denying  motion  to  set 
aside  final  order  of  condemnation  is  not  appealable. 

Distinguished  in  Mills  v.  Smiley,  9  Idaho,  323,  76  Pac.  785,  when 
writ  of  assistance  is  issued,  one  not  party  to  action  at  time  of  issu- 
ance may  move  to  set  order  aside  and  appeal  from  denial  of  motion. 

3  Cal.  343-347,  58  Am.  Dec.  412,  JOHNSON  y.  TOTTEN. 

Rights  of  One  Dealing  with  a  partnership  are  not  affected  by  its 
dissolution  unless  he  has  actual  notice  of  such  dissolution. 

Approved  in  Kelley  v.  McNamee,  164  Fed.  375,  22  L.  R.  A.  (n.  s.) 
851,  90  C.  C.  A.  357,  retiring  partner  is  liable  to  employees  who  con- 
tinue in  employment  of  firm  after  change  without  knowledge  thereof. 

Partnership  After  Death.    See  note,  79  Am.  St.  Rep.  710. 

3  CaL  348-363,  FITCH  y.  BROCKMON. 

Assignability  of  Executory  Contract  to  perform  particular  work. 
See  note,  23  L.  R.  A.  (n.  s.)  224. 
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S  OaL  873-376,  TOBIN  T.  POST. 

Ik>8B  of  Profits  as  Element  of  Damages  for  breach  of  contraet. 
Bee  note,  53  L.  B.  A.  86. 

S  Oal.  389-391,  0AX7IJ*IBLD  ▼.  HODSON. 

Act  Giylng  District  Court  appellate  jurisdiction  is  void. 

Approved  in  Ex  parte  Cox,  44  Fla.  540,  33  So.  510,  61  L.  R.  A.  734, 
writ  of  error  does  not  lie  from  supreme  court  to  review  judgment 
of  individual  justice  in  habeas  corpus;  Burks  v.  Walker,  25  Okl.  358, 
109  Pac.  546,  statute  of  1909,  establishing  superior  court  for  each 
county  having  certain  population,  does  not  violate  section  10,  article 

7  of   constitution. 

S  CaL  426,  WHITE  T.  ABEBNATHT. 

Error  must  Affirmatively  Appear  of  record  to  justify  reversal. 

Approved  in  Billups  v.  Utah  Canal  etc.  Extension  Co.,  7  Ariz. 
214,  63  Pac.   714,  foUowing  rule. 

3  CaL  427-430,  POWEIX'S  HEIBS  y.  HENDBICKS. 

Necessary  for  Calling  Sabscribing  Witnesses  to  prove  attested  in> 
straments.    See  note,   35   L.   B.   A.   322,   323. 

8  CaL   438-440,  TOOM8  ▼.  BANDAUi. 
Th6  lAw  Abliors  a  dilatory  plea. 

Approved  in  Biverdale  Mining  Co.  t.  Wicks,  14  Cal.  App.  532,  112 
Pac.  893,  failure  of  corporation  to  file  articles  before  commenceinent 
of  action  must  be  affirmatively  pleaded;  Beed  v.  Harshall,  12  Cal. 
App.  704,  108  Pac.  72S,  upholding  denial,  after  submission  of  cause, 
of  leave  to  file  amended  and  supplemental  answer  setting  forth  fail- 
ure of  plaintiff,  a  foreign  corporation,  to  designate  process  agent. 

8  CaL  443-453,  COHAS  ▼.  BAISIK. 

Under  Mexican  Iaws  Mnnicipsl  Lands  become  absolute  property 
of  pueblo  subject  only  in  their  disposition  to  general  laws  of  Mexico. 

Criticised  in  Hart  v.  Burnett,  15  CaL  597,  599,  San  Franchisee  holds 
paeblo  lands  in  trust  for  public  use  and  they  are  not  subject  to 
execution. 

Acquisition  of  California  by  United  States  did  not  suspend  or  de* 
tannine  any  interest  of  San  Francisco  in  pueblo  lands. 

Approved  in  Vilas  ▼.  Manila,  220  U.  S.  360,  31  Sup.  Ct.  420,  55 
L.  Ed.  497,  public  property  belonging  to  Manila  as  municipality  did 
not  pass  to  United  States. 

Miscellaneous. — Cited  in  Ohm  y.  San  Francisco  (Cal.),  25  Pac.  157, 
to  point  that  action  at  law  may  be  maintained  by  one  alleging 
he  has  perfect  title  under  Mexican  grant. 

3  CaL  464-467,  HELM  ▼.  DUMABS. 

Correct  Judgment  wiU  not  be  Beversed  because  rendered  on  wrong 
reason. 

Approved  in  Stanley  y.  McElrath  (CaL),  22  Pac.  674,  following 
rule. 

8  CaL  458-464,  68  Am.  Dec.  415,  LUBBBT  Y.  CHAXTVITEAU. 
Wbftt  Provable  by  Books  of  account.    See  note,  52  L.  B.  A.  714. 
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3  OaL  469^70,  RHODES  t.  PATTEB80K. 

Liability  of  Ministerial  Officers  for  nonperformance  and  misper- 
formance  of  official  duties.    See  note,  96  Am.  St.  Bep.  121. 

8  OaL  477-501,  PEOPLE  ex  rel.  HABBIS  v.  BBENHAM. 

Instance  Wbere  Election  was  Held  Valid  despite  irregolArities  in 
notice. 

Denied  in  Marsden  v.  Harlocker,  48  Or.  93,  120  Am.  St.  Bep.  786, 
85  Pac.  329,  holding  there  was  po  valid  election  where  members  of 
county  court  did  not  meet  and  make  proper  investigation,  but  merely 
signed  memorandum  authorizing  local  option  election. 

Irregularities  Avoiding  Elections.  See  note,  90  Am.  St.  Bep.  61, 
68. 

8  OaL  502-506,  PEOPLE  ▼.  MOTT. 

Appointee  of  Oovemor  to  Office  of  district  judge  holds  only  till 
next  election  and  not  to  end  of  term. 

Approved  in  Bodwell  v.  Bowland,  137  N.  0.  630,  50  S.  E.  324,  ap- 
pointee to  fill  vacancy  occurring  during  term  of  clerk  of  superior 
court  holds  only  until  next  general  election. 

After  Election  is  Held  Oovemor  cannot  fill  vacancy  by  appoint- 
ment. 

Approved  in  People  v.  Fitch,  1  CaL  536,  where  legislature  elected 
state  printer  and  printer  previously  appointed  by  governor  resigned 
during  recess  of  legislature,  a  second  appointment  by  governor  is 
Yoid,' 
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4  CaL  6-6,  INNI8  Y.  BTEAMBOAT  SEKATOS. 

In  Collision  Case  Witness  may  be  Asked  whether  yessel,  on  snch 
night  as  he  had  testified  with  reference  to  position  of  colliding  ves- 
selSy  eonld  be  seen  at  a  distance  and  if  so,  how  far. 

Approved  in  Johnson  v.  Chicago  B.  L  ft  Pac.  B.  B.  Co.,  80  Kan. 
465,  103  Pac.  93,  discussing  eompetencj  of  evidence  of  tests  on  effect 
of  blnif  in  deadening  sound  of  approaching  train. 

4  Oal.  12-14,  ESTATE  OF  aANDFOBD. 

Words  of  Acknowledgment  of  Paternity  of  illegitimate  child  to 
make  it  an  heir  must  be  clear. 

Approved  in  Estate  of  Bljthe,  4  Cof.  Prob.  158,  construing  Civil 
Code,  section  1387. 

Distinguished  in  Estate  of  Gird,  157  Cal.  541,  137  Am.  St.  Bep.  131, 
108  Pae.  502,  as  to  sufficiency  of  evidence  of  paternity  and  legitima- 
tion of  ehildren. 

4  OaL   14-15,  JONES  ▼.  POST. 

Assignor  of  Bond  is  Incompetent  as  Witness  where  he  still  has 
interest  in  proceeds. 

Approved  in  Griffin  v.  Alsop,  4  Cal.  408,  assignor  under  assignment 
for  benefit  of  creditors  is  incompetent  as  witness  for  assignee. 

4  CaL  17-21,  FLINT  ▼.  LYON. 

Use  in  Sale  Note  of  Qiven  Name  for  goods  sold  is  warranty  that 
they  bear  that  name. 

Approved  in  Springfield  Shingle  Co.  v.  Edgecomb  Mill  Co.,  52 
Wash.  630,  101  Pac.  236,  applying  principle  to  contract  for  sale  oi 
'^tar  a  Star"  shingles. 

4  CaL  22-23,  RICH  ▼.  DAVIS. 

liiabillty  of  Partnership  for  torts.    See  note,  51  L.  B.  A.  495. 

4  CaL  23-27,  COOK  T.  McCHBISTIAN. 

Interest  of  Sponses  in  Homestead  is  joint. 

Criticised  in  Hannon  v.  Southern  Pac.  B.  B.  Co.,  12  Cal.  App. 
354,  107  Pae.  337,  where  husband  died  in  1885;  rights  of  grantees 
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of  wife  who  declared  homestead  on  husband's  separate  property  on 
June  19,  1874,  depended  on  law  in  force  when  husband  died. 

4  Cal.  27-28,  MAYO  T.  MADDEN. 

Claim  for  Damage!  for  Personal  Tort  cannot  be  united  with  equita- 
ble demand. 

Approved  in  Benson  v.  Battey,  70  Kan.  295,  78  Pac.  847,  cause  of 
action  for  equitable  accounting  against  two  defendants  cannot  be 
joined  with  cause  of  action  at  law  for  tort  against  another  defendant. 

4  Cal.  3-34,  60  Am.  Dec.  678,  HUTCHINSON  v.  PEBLET. 

Prior  Possession  la  Sufficient  to  Maintain  ejectment  against  naked 
trespasser. 

Approved  in  Dondero  v.  O'Hara,  3  Cal.  App.  63^,  86  Pac.  987, 
where  defendant  used  dit&h  in  controversy  by  permission  of  plain- 
tiffs grantor,  he  becomes  trespasser  on  asserting  right  in  it  as  against 
plaintiff. 

Wliat  Title  or  Interest  will  support  ejectment.  See  note,  18  L. 
B.  A.  784. 

4  Cal.  35-37,  MINTUBN  v.  FISHEB. 
Banking  Customs.    See  note,  21  L.  B.  A.  440. 

4  Cal.  37-41,  60  Am.  Dec.  570,  WELTON  v.  ADAMS. 
Actions  on  Lost  Instruments.    See  note,  94  Am.  St.  Bep.  474. 

4  Cal.  41-44,  MAYOB  ETC.  OF  SACBAMENTO  ▼.  8TEAMEB  NEW 
WOBIiD. 

Bight  to  Wharfage.    See  note,  70  L.  B.  A.  195,  197. 

4  CaL  46-46,  SACBAMENTO  v.  THE  STEAMEB  CONFIDENCE. 
Bight  to  Wharfage.    See  note,  70  L.  B.  A.  195,  197. 

4  Cal.  46-62,  60  Am.  Dec.  681,  PEOPLE  ▼.  COLEMAN. 
Where  Proylsions  of  Constitutions  of  Other  States  which  had  been 

* 

judicially  construed  are  adopted,  it  is  presumed  that  such  construc- 
tion was  acquiesced  in. 

Approved  in  De  Baismes  ▼.  De  Baismes,  70  N.  J.  L.  18,  56  Atl.  171, 
under  General  Statutes,  page  1976,  section  10,  requiring  written 
acknowledgment  signed  by  party  charged,  to  defeat  limitations,  a 
written  promise  to  pay  a  note  by  agent  of  person  bound  thereby  is* 
insufficient. 

Taxation  of  Occupations  is  within  legislative  discretion. 

Approved  in  Iowa  etc  Ins.  Assn.  t.  Gilbertson,  129  Iowa,  665, 
106  N.  W.  156,  upholding  Code  Supplement  of  1902,  section  1333d, 
taxing  insurance  companies,  except  county  mutuals  not  organized 
for  profit;  In  re  Lipschitz,  14  N.  D.  624,  95  N.  W.  155,  upholding 
hawkers  and  peddlers'  act  of  1903. 

Constitutional  Limitations  on  Power  to  impose  license  or  occupa- 
tion taxes.     See  note,  129  Am.  St.  Rep.  250. 

Constitutional  Equality  in  Eolation  to  corporate  taxation.  See 
note,  60  L.  B.  A.  334. 

Corporate  Taxation  and  the  commerce  clause.  See  note,  60  L.  B. 
A.  692. 

Constitutional  Equality  of  Privileges,  immunities  and  protection. 
See  note,  14  L.  B.  A.  582,  563. 
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4  CaL  82-^,  60  Am.  Dec.  695,  MATTKET  T.  GAIXT. 

Waiver  of  Notice  of  Nonpatent  is  waiver  of  preseutment. 

Approved  in  Bank  of  Montpelier  v.  Montpelier  etc.  Co.,  16  Idaho, 
73o,  102  Pac.  6<86|  where  indorser  waives  protest  and  notice  of  pro- 
test, he  waives  presentment  and  demand  for  payment. 

Necessity  of  New  Consideration  to  support  waiver  of  failure  to 
give  notice  of  dishonor,  ejid  eubsequent  promise  by  indorser.  See 
note,  29  L.  B.  A.  313. 

4  Cal.  70-80,  60  Am.  Dec.  697,  WINANS  ▼.  GHBIST7. 

General  Verdict  In  BJectment  concludes  several  defendants  where 
they  have  not  answered  separately. 

Approved  in  McMahon  v.  Hetch-Hetchy  etc.  By.  Co.,  2  Cal.  App. 
402,  84  Pac.  351,  general  verdict  in  action  for  damages  caused  by 
locomotive  sparks  supports  verdict  against  both  defendants. 

Wliat  Title  or  Interest  will  support  ejectment.  See  note,  18  L. 
R.  A.  784,  785. 

4  Cal.  80-88,  ELDBIDGE  ▼.  COWELL. 

Survey  of  San  Francisco  Into  Blocks  and  streets  extended  Into 
tide   waters. 

Approved  in  Grant  v.  Or.  Navigation  Co.,  49  Or.  330,  90  Pac.  180, 
deed  from  state  of  tide  land  was  not  rendered  void  because  high 
tide  land  was  on  next  block  farther  out  than  land  conveyed,  but 
was  only  voidable. 

Establishment  of  Dock  Lines.    See  note,  14  L.  R.  A.  499. 

Bight  to  Obstruct  or  Destroy  rights  of  navigation.  See  note,  59 
L.   R.  A.  84. 

Bi^t  of  State  to  Grant  tide  lands.  See  note,  22  L.  R.  A.  (n.  s.) 
337. 

Miscellaneous.— Cited  in  Kelley  v.  Salvas,  146  Wis.  548,  131  N.  W. 
437,  to  point  that  owner  of  lands  bordering  on  navigable  stream 
and  who  owns  bed  of  stream  in  front  of  his  lands  may  separate 
ownership  of  lands  from  ownership  of  bed  of  stream. 

4  CaL  88-89,  UNDSET  ▼.  FLINT. 

In  Action  on  Bond  there  can  be  no  constructive  parties  jointly 
fiable  with  proper  obligors. 

Approved  in  City  of  Chamberlain  v.  Quamberg,  23  S.  D.  61,  119 
N.  £.  1028,  where  undertaking  for  restraining  order  was  not  executed 
by  plaintiff,  he  was  not  liable   thereon   on   dissolution   of  order. 

4  CaL  90-94,  ABELL  ▼.  CALDEBWOOD. 

Taking  Possession  of  Bealty  as  part  performance  to  satisfy  stat- 
ute of  frauds.     See  note,  3  L.  R.  A.  (n.  s.)  795. 

4  Cal.  94-97,  60  AnL  Dec.  599,  PLUME  v.  SEWARD. 

What  Constitutes  Possession  6f  real  estate  stated. 

Approved  in  Lofstad  v.  Murasky,  152  Cal.  68,  91  Pac.  1010,  con- 
structive possession  is  insufficient  to  quiet  title  under  McEnerney 
Act. 

Possession  of  Land  as  notice  of  title.  See  note,  13  L.  R.  A.  (n.  s.) 
85. 

What  Title  or  Interest  will  support  ejectment.  See  note,  18  L. 
R.  A.  784,  785. 
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4  Oal.  104,  TAYIiOB  Y.  McKINUBT. 

Appellate  Court  will  not  Diatnrb  ruling  on  motion  for  new  trial 
where  evidence  is  conflicting. 

Approved  in  Kellenberger  t.  Market  St.  etc.  By.  Oo.  (Gal.),  33 
Pae.  90,  applying  rule  in  personal  injury  case. 

4  OaL  106-106,  PABKEB  ▼.  SMITH. 
Court  may  on  Motion  Strike  Out  illegal  evidencoi 
Approved  in  Kimic  v.  San  Jose-Los  Gates  etc.  By.  Co.,  156  CaL 
390,  104  Pac.  991,  applying  rule  in  person«il  injury  case;  Spotawood  v. 
Spots  wood,  4  Cal.  App.  714,  89  Pac.  363,  applying  rule  in  action  to 
quiet  title;  Boyer  v.  Pac.  Mutual  Life  Ins.  Co.,  1  Cal.  App.  56,  81 
Pac.  672,  admission  in  evidence  in  ejectment  of  judgment-roll  in 
foreclosure  suit  did  not  include  admission  of  inadmissible  affidavit 
and  order  for  publication,  thougli  wrongfully  attached  to  judgment* 
roll  by  clerk. 

4  Cal.  107-112,  OOXJLDIN  ▼.  BUCKELEW. 

Nature  of  Interest  of  Vendor  or  vendee  in  land  contract  as  real 
0^  personal  property.    See  note,  57  L.  B.  A.  643. 

4  Cal.   113-114,   McDEBMOTT   y.   ISBELL. 

In  Action  on  Beplevln  Bond  fact  that  defendant  had  commenced 
action  before   tribunal   incompetent  to   try  matter  is   no   defense. 

Approved  in  Hoffman  v.  Fleming,  66  Ohio  St.  160,  64  N.  £.  67, 
holding  sureties  on  executor^  bond  estopped  to  show  principal  not 
duly  appointed  executor;  Cahill  ▼.  Colgan  (Cal.),  81  Pac.  618, 
arguendo. 

4   Cal.    114-117,   SAN   FBANCISCO   ▼.    SCOTT. 

When  Title  Passes  in  condemnation  proceedings.  See  note,  16 
L.  B.  A.   (n.  s.)   538. 

4  Cal.  127-173,  PEOPLE  ▼.  HAYS. 

Statutes  are  not  Construed  so  as  to  be  given  retrospective  opera- 
tion unless  such  intention  is  expressed  in  terms. 

Approved  in  Estate  of  Bichmond,  9  Cal.  App.  411,  99  Pac.  558, 
expense  of  procuring  executor's  bond  incurred  prior  to  statutes  of 
1905,  page  477,  cannot  be  allowed  in  final  account. 

Iiegislature  may  Bepeal  Statute  where  no  vested  rights  are  dis- 
turbed  or  no  obligation  of   contract  impaired. 

Approved  in  People  v.  Bank  of  San  Luis  Obispo,  159  Cal.  76,  112 
Pac.  870,  discussing  effect  of  repeal  of  banking  act  of  1903,  in 
pendiog  actions  for  liquidation   of  banks. 

Execution   Officer   Defined. 

Cited  in  People  v.  Salsbury,  134  Mich.  545,  550,  96  N.  W.  939,  941, 
city  attorney  is  an  executive  or  judicial  officer  within  Compiled 
Laws,  section  11,312,  punishing  receipt  of  bribes  by  such  officers; 
State  V.  Loechner,  65  Neb.  819,  91  N.  W.  875,  59  L.  B.  A.  915,  mem- 
ber of  board  of  education  of  school  dis-trict  in  city  of  over  1,500 
population  is  ministerial  officer  within  Criminal  Code,  section  180, 
punishing  malfeasance  in  office. 

4  CaL  175-176,  PEOPLE  v.  PEBALTA. 

Eesidence  Depends  upon  Intention  as  well  as  fact. 

Approved  in  Estate  of  De  Noon,  3  Cof.  P'rob.  353,  where  testatrix 
and  husband  had  home  in  S.  county  and  after  his  death  she  lived 
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part  of  eaeh  year  there  and  remained  in  F.,  where  she  had  lodging- 
house  and  repeatedly  stated  she  would  live  elsewhere  when  home  in 
S.  sold,  but  intention  never  consummated,  the  was  resident  of  S. 
eounty. 

4  Oal.   177-180,  PEOPLE  ▼.  BELL. 

MandamiiB  Does  not  Lie  to  compel  anyone  Invested  with  discre- 
tionarj  power  to  act  in  any  particular  manner. 

Approved  in  Inglin  v.  Hoppin,  156  Cal.  489,  105  Pae.  584,  grant- 
ing mandamus  to  compel  supervisors  to  have  lands  in  particular 
reclamation  district  set  off  and  erected  into  independent  district. 

4  CaL  180-182,  MIKTUBN  ▼.  LI8LE. 

BlghtB  and  Daties  of  Toll-bridge  Proprietors.  See  note,  58  L.  B. 
A.  160. 

Blgbt  to  Obstnict  or  Destroy  rights  of  navigation.  See  note,  59 
L.  B.  A.  70. 

4  Oal.  185-186,  GBAY  y.  fiCHUPP. 

Certiorari  Does  not  Lie  where  remedy  by  appeal  exists. 

Approved  in  Chapman  v.  Justice  Court,  29  Nev.  161,  86  Pac.  554, 
denying  certiorari  to  review  conviction  of  misdemeanor  before  jus- 
tice court. 

4  CaL  198-200,  PEOPLE  ▼.  KOHLE. 

Accused  Wbo  has  not  Exhausted  peremptories  may  challenge  one 
juror  after  twelve  jurors  are  accepted  but  before  they  are  sworn. 

Approved  in  State  v.  Hunter,  118  Iowa,  691,  92  N.  W.  874,  where 
aecused  had  exercised  three  peremptories  and  his  counsel  announces 
that  accused  waives  one  more  challenge  and  state's  attorney  does 
likewise,  remaining  challenges  are  not  waived. 

4  CaL  200-201,  BESSIE  ▼.  EABLE. 

Whzt  is  Community  Property.  See  notes,  126  Am.  St  Bep.  110; 
4  Cof.  Prob.  53. 

4  CaL  201-202,  YOtTNGS  ▼.  BELL. 

Snfflciency  of  Answers  Denying  Ownership  of  plaintiff  in  actions 
on  negotiable  instruments.    See  note,  06  L.  B.  A.  525,  538. 

4  CaL  227-229,  8TEABNS  V.  MABTIN. 

One  Pleading  Assignment  of  Contract  to  him  must  allege  positive 
transfer  and  character  of  it. 

Distinguished  in  Buckheit  v.  Decatur  Land  Co.,  140  Ala.  218,  37  So. 
76,  averment  in  foreclosure  that  note  and  mortgage  were  assigned 
by  mortgagee  to  complainant  by  instrument  in  writing  is  sufficient 
to  show  equitable  assignment. 

Joint  Contract  is  Inadmissible  where  pleadings  set  up  several  con- 
tract alone. 

Approved  in  Hartman  v.  Belden,  38  Wash.  661,  80  Pac.  807,  where 
complaint  alleges  contract  between  respondent  and  appellants  jointly, 
and  proof  shows  contract  between  appellant  A  and  respondent  and 
appellant  B  jointly,  variance  is  fataL 

4  CaL  233-236,  OASKILL  V.  MOOBE. 

InqnroTemonta  Made  by  Property  Owner,  after  surrender  of  lease 
by  tenant,  upon  whose  leasehold  interest  mechanic's  lien  had  pre- 
viously attached,  do  not  impair  lien« 
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Approved  in  McAnally  v.  Glidden,  30  Ind.  App.  26,  65  N.  E.  293, 
surrender  of  lease  prior  to  its  expiration  and  acceptance  thereof  by 
lessor  does  not  defeat  lien  for  labor  and  materials  on  leasehold 
estate. 

4  GaL  288-243,  PEOPLE  ▼.  THOMPSON. 

After  Sentence  bnt  Before  Signing  final  judgment  ^ourt  may 
amend  sentence  by  shortening  time. 

Approved  in  Ex  parte  Monckros  Von  Vetsera,  7  Cal.  App.  139,  93 
Pac.  103>7y  upholding  right  of  court  which,  on  habeas  corpus,  had 
made  oral  order  dischnrging  prisoner,  which  order  had  never  been 
entered  on  minutes,  to  vacate  order  and  reserve  application  for 
hearing. 

Effect  of  Failure  to  Qire  Accused  opportunity  to  plead.  See  note, 
13  L.  R.  A.  (n.  s.)  813. 

4  Cal.  246-246,  RAMIBEZ  V.  McCOEMIOK. 

Way  of  Necessity  Where  Other  Means  of  access  exist.  See  note, 
17  L.  R.  A.  (n.  s.)  1023. 

4  Oal.  260-254,  CAVENDEB  y.  GXTIIiD. 

In  Absence  of  Proof  Where  Foreign  Judgment  is  silent,  it  is  pre- 
sumed that  no  interest  is  allowed  by  law  of  such  other  state  on  such 
judgments. 

Denied  in  Herblay  v.  Norris,  8  How.  338,  rate  of  interest  on  for- 
eign judgment  is  that  of  country  where  judgment  is  sued  upon. 

Presumption  as  to  laaw  of  other  states.    See  note,  21  L.  R.  A.  471. 

How  Oase  Determined  When  Proper  foreign  law  not  proved.  See 
note,  67  L.  R.  A.  43. 

Act  of  1862  Does  not  Alter  Time  provided  by  act  of  1850  for  suing 
on  foreign  judgments. 

Approved  in  Patten  v.  Ray,  4  Cal.  287,  foreign  judgment  is  not  a 
"contract,  obligation  or  liability  for  payment  of  money,  founded  on 
an  instrument,  executed  out  of  this  state"  within  statute  of  limita- 
tions. 

Conflict  of  Laws  as  to  measure  of  damages.  See  note,  56  L.  R.  A. 
309. 

Conflict  of  Laws  as  to  Measure  of  damages.  See  note,  91  Am.  St. 
Rep.  735.  742. 

4  Cal.  264-266,  HARTMAN  v.  WILLIAMS. 

Necessity  of  Jury  to  Compute  Damages  on  default  judgment.  See 
note,  20  L.  R.  A.   (n.  s.)   7. 

4  Cal.  260-263,  TBEADWELL  ▼.  WELLS. 

Publication  of  Notice  of  Dissolution  of  partnership  in  paper  taken 
by  plaintiff  is  fact  from  which  jury  may  infer  actual  notice. 

Approved  in  Kelley  v.  McNamee,  164  Fed.  375,  22  L.  R.  A.  (n.  s.) 
851,  90  €.  C.  A.  357,  retiring  partner  is  liable  to  employees  who  con- 
tinue in  employment  without  knowledge  of  change. 

4  Cal.  268-273,  60  Am.  Dec.  606,  TAYLOR  v.  HARGOUS. 

Homestead  Is  Sort  of  joint  tenancy. 

Criticised  in  Hannon  v.  Southern  Pac.  R.  R.  Co.,  12  Cal.  App. 
354,  107  Pac.  337,  where  husband  died  in  1885,  rights  of  grantees 
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of  wife  who  declared  homestead  on  hnsband's  separate  property  on 
June  19,  1874,  depended  oa  law  in  force  when  husband  died. 
Abandonment  of  Homestead.    See  note,  102  Am.  St.  Bep.  390. 

<  OaL  274-276,  HOWBT  V.   STABBUOK. 

In  Action  on  Qnantom  Meruit,  testimony  is  admissible  to  show 
original  contract  changed  at  defendant's  request,  and  ralue  of  extra 
work  performed. 

Approved  in  City  Street  Imp.  Go.  ▼.  Kroh,  158  Cal.  823,  110  Pac. 
940,  where  plana  for  street  work  changed  so  as  to  reduce  amount  of 
work,  contractor  cannot  charge  full  contract  price. 

4  OaL  277,  UOHTSTONE  T.  LAUBENOEL. 

Kecesaity  of  Notice  of  Default  to  bind  guarantor.  See  note,  20 
L.  B.  A.  261. 

4  OaL  278-279,  60  Abl  Dec.  615,  BEQT7ETTE  t.  OAXTLFXELD. 

What  Title  or  Interest  will  support  ejectment.  See  note,  18  L.  B. 
A.   784. 

4  GaL  286,  aATBS  T.  BTJCKINOHAM. 

Appellate  Court  win  not  Beylew  Order  retazing  costs  where  notices 
and  affidavits  on  application  to  retaz  costs  not  embodied  in  state- 
ment. 

Approved  in  Schomberg  v.  Long,  15  N.  D.  507,  108  N.  W.  332, 
on  appeal  from  judgment,  order  taxing  costs  can  only  be  reviewed 
on  statement  of  case  containing  record  upon  which  court  acted  in 
making  order. 

4  CaL  289-290,  60  Am.  Dec.  616,  FITZGEBALD  ▼.  GOBHAM. 

Acceptance  of  Qoods  to  Satisfy  statute  of  frauds.  See  note,  96 
Am.  St.  Bep.   227. 

Whether  Presumption  of  Frand  flowing  from  retention  of  chattel 
by  vendor  may  be  overcome.     See  note,  24  L.  B.  A.  (n.  s.)  1139. 

* 

4  OaL  294-296,  SHAFEB  v.  BEAB  BIVEB  ETC.  MIN.  CO. 

Complaint  in  Action  to  Pay  Money  must  allege  facts  showing  con- 
sideration or  indebtedness. 

Approved  in  Malott  v.  Sample,  164  Ind.  647,  74  N.  E.  246,  holding 
complaint  in  action  by  servant  for  injuries  did  not  allege  facts 
showing  master's  previous  knowledge  of  defect  causing  injury;  Ohes- 
ney  v.  Chesney,  33  Utah,  509,  94  Pac.  992,  holding  allegation  of 
indebtedness  in  complaint  was  mere  legal  conclusion. 

4  Cal.  297-299,  MOODY  T.  McDOKALD. 

"Smart-money"  cannot  be  Allowed  in  case  of  simple  negligence. 

Approved  in  Davis  v.  Hearst,  160  Cal.  173,  116  Pac.  543,  instruc- 
tion in  libel  that  malice  in  law  consisted  in  that  which  law  regards 
as  sufficient  invasion  of  plaintiff's  right  to  sustain  exemplary  dam- 
ages by  reason  of  carelessness  or  willful  disregard  of  plaintiff's 
rights  is  erroneous;  Spencer  v.  San  Francisco  Brick  Co.,  5  Cal.  App. 
128.  89  Pac.  851,  applying  rule  in  action  for  damages  arising  from 
negligent  construction  of  bulkhead  by  defendant  on  his  premises 
which  gave  way  in  wet  weather. 

4  CaL   304-306,  DOUOIASS  V.   PACIFIC  MAIL  STEAMSHIP   CO. 
Scope  Of  Term  '^persons."    See  note,  19  L.  B.  A.  223. 
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4  OaL  308,  MOBAOA  ▼.  EMEBIO. 

Entry  or  Becord  NecaiBary  to  completo  judgment  or  order.  See 
note,  28  L.  B.  A.  fS»l. 

4  Gal.  309,  VINTON  v.  OBOWE. 

Transferee  of  Negotiable  Note  after  maturity  takee  8nbje<;t  to 
equities  between  maker  and  payee  but  not  tuch  as  eubsiated  between 
maker  and  intermediate  holder. 

Approved  in  Beardon  y.  Gockrell,  54  Wash.  402,  103  Pae.  458, 
following  rule. 

Bights  of  Transferee  after  maturity  of  negotiable  paper.  See 
note,  46  L.  B.  A.  788. 

4  Oal.  310-314,  WABNEB  ▼.  WILSON. 

Letters  of  Ouardianship  of  Lunatic  issued  by  probate  court  can- 
not be  collaterally  attacked. 

Approved  in  Soules  v.  Bobinson,  158  Ind.  99,  92  Am.  St.  Bep. 
301,  62  N.  E.  1000,  following  rule;  Guardianship  of  Treadwell,  3 
Oof.  Prob.  316,  determination  of  superior  court  in  guardianship  that 
minor  was  resident  of  county  is  conclusive  on  application  for  letters 
in  another  county. 

Bight  to  Besctnd  or  Abandon  Contract  because  of  other  party's 
default.    See  note,  30  L.  B.  A.  40. 

4  Oal.  815-317,  BEACH  v.  COVILLABD. 

Executed  Parol  Agreement  is  Good  Defense  to  action  on  specialty. 

Approved  in  Bowman  v.  Wright,  65  Neb.  663,  91  N.  W.  581,  re- 
aflirming  rule;  Keeney  v.  Waters,  135  Ky.  530,  122  S.  W.  838,  con- 
tract required  by  statute  to  be  in  writing  may  be  rescinded  by  paroL 

Applicability  of  Statute  of  Frauds  to  assignment  or  surrender  of 
purchaser's  interest  under  land  contract.  See  note,  19  L.  B.  A.  (n. 
B.)  881. 

4  Oal.  333-384,  BEDDING  ▼.  BELL. 

Act  of  1854,  Creating  Office  of  state  printer  and  requiring  comp- 
troller to  draw  warrants  on  treasury  for  such  sums  as  may  be  due 
printer,  is  not  a  specific  appropriation. 

Approved  in  Menefee  v.  Askew,  25  Okl.  631,  107  Pac.  162,  con- 
struing act  of  1909,  with  reference  to  appropriation  for  compensa- 
tion of  game  warden. 

Bequlsites  of  Appropriation  for  official  salary  or  expenses.  See 
note,  16  L.  B.  A.  (n.  s.)  634. 

4  Cal.  339-340,  BEACH  ▼.  FABISH. 

Bights  and  Liabilities  of  Tenant  on  destruction  of  leased  building. 
See  note,  22  L.  B.  A.  614. 

4  CaL  341,  PEOPLE  ▼.  NUGENT. 

Bare  Negative  Qualification  need  not  be  averred  in  an  indictment. 

Approved  in  Ex  parte  Hornef,  154  Oal.  361,  97  Pac.  893,  holding 
exceptions  in  section  1  of  dental  act  of  1901  need  not  be  negatived 
in  information. 

4  Cal.  355-368,  60  Am.  Dec.  618,  BUIZ  v.  NOBTON. 

In  Action  on  Written  Contract  to  Deliver  "sound"  rice,  plaintiff 
cannot  recover  unless  he  shows  rice  was  "sound." 
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DifltingaiBhed  in  Tastin  Fruit  Assn.  r.  Earl  Fruit  Co.  (Cal.),  53 
Pae.  698,  construing  contract  with  fruit  association  with  reference 
to  warranty  of  quality  of  fruit,  where  agent  superyised  grading  and 
packing. 

Wlisre  One  of  Two  Innoceiit  Parties  must  suffer,  it  must  be  he  who 
trusted  most. 

ApproTcd  in  Wilcoz-Bose  Construction  Co.  ▼.  Evans,  9  Cal.  App. 
121,  98  Pac  84,  applying  rule  in  action  on  implied  contract  for  re- 
pairs on  building. 

Inhere  Undisclosed  Principal  Snea  In  Own  Name  on  contract  in 
writing  made  by  his  agent,  defendant  may  make  same  defenses  as 
he  could  against  agent. 

Approved  in  Hogen  ▼.  Klabo,  18  N.  D.  322,  100  N.  W.  848,  fol- 
lowing rule. 

On  Bight  In  Action  by  Undladoeed  principal  to  defenses  available 
in  action  by  agent.     See  note,  28  L.  B.  A.  (n.  s.)  298. 

Wbo  iB  Beal  Party  in  Interest  within  statutes  defining  parties  by 
whom  action  must  be  brought.     Bee  note,  64  L.  B.  A.  613. 

Miscellaneous. — C^ted  in  Easton  t.  George  Wostenholm  ft  Son,  137 
Fed.  533,  70  C.  C.  A.  108,  to  point  that  power  of  each  member  to 
bind  firm  remains  after  retirement  of  one  partner  without  notice  to 
party  with  whom  firm  ie  dealing. 

4  Oal.  35»-361,  BUIZ  ▼.  NOBTON. 

ConduslTeness  of  Prior  Decisions  on  subsequent  appeals.  See 
note,  34  L.  B.  A.  331. 

4  CaL  S62-S67,  WILSON  y.  BOAOH. 

District  Gonrt's  Jurisdiction  Over  Minors  Is  conferred  by  con- 
stitution and  cannot  be  devested  by  legislature. 

Approved  in  Ouardiaoiehip  of  Deisen,  2  Cof.  Prob.  466,  upholding 
jurisdiction  of  superior  court  to  appoint  guardian  for  minors  brought^ 
into  state  for  theatrical  purposes  and  then  taken  out  of  state  tpr 
same  purpose;  State  v.  Superior  Court,  54  Wash.  391,  103  Pac.  468, 
holding  void  act  of  1909,  authorizing  county  commissioners  to  divide 
county  into  judicial  districts. 

Probate  Court  lias  not  ExcluslTe  Jurisdiction  over  persons  or  es- 
tates of  minors. 

Approved  in  In  re  Sail,  59  Wash.  543,  110  ^ac.  34,  upholding 
superior  court's  jurisdiction  over  estate  of  nonresident  incompetent. 

4  CaL  368-374,  JOHNSON  ▼.  GOBDON. 

Wliat  Adjudications  of  State  Courts  can  be  brought  up  in  United 
States  supreme  court  by  writ  of  error.    See  note,  62  L.  B.  A.  515. 

4  CaL  876-880,  60  Am.  Dec.  620,  PEOPLB  ▼.  GlUif  OBE. 

Former  Conviction  of  Manslaughter  is  an  acquittal  of  murder  and 
m  bar  to  prosecution  therefor. 

Approved  in  Johnson  v.  State,  1  Okl.  Cr.  350,  97  Pac.  1071,  follow- 
ing rule;  People  v.  Huntington,  8  Cal.  App.  614,  97  Pac.  761,  and 
Huntington  v.  Superior  Court,  5  Cal.  App.  291,  203,  90  Pac.  141,  143, 
both  holding  where  one  charged  with  murder  was  convicted  of  man- 
slaughter and  new  trial  granted  for  erroneous  instructions  new  trial 
must  be  limited  to  manslaughter;  dissenting  opinion  in  People  v. 
Bennett  (Cal.),  50    Pac.  704,  705,  706,  706,  709,  710,  majority  not 
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paning  on  point;  dissenting  opinion  in  Trono  ▼.  United  States,  199 
U.  8.  540,  26  Sup.  Ct.  121,  50  L.  Ed.  300,  majority  holding  one  not 
placed  twice  in  jeopardy  by  conviction  of  homicide  in  Philippine 
supreme  court,  on  appeal  by  accused  from  conviction  in  trial  court, 
which,  afiter  acquitting  of  murder,  convicts  of  assault;  dissenting 
opinion  in  Oornelius  v.  State,  54  Tex.  Or.  201,  112  S.  W.  10€4,  ma- 
jority holding  on  trial  for  manslaughter  of  one  whose  conviction 
of  murder  has  been  reversed  instructions  as  to  murder  are  harmless. 

Limited  in  People  v.  Ham  Tong,  155  Gal.  584,  132  Am.  St.  Bep. 
110,  102  Pac.  265,  24  L.  R.  A.  (n.  s.)  481,  reversal  of  conviction 
on  information  for  robbery  which  does  aver  money  taken  from  pos- 
session of  person  robbed  is  no  bar  to  prosecution  for  grand  larceny. 

Waiver  and  Estoppel  of  Defendant  to  plead  former  jeopardy.  See 
note,  135  Am.  St.  Rep.  77,  78. 

Oonvlction  of  Lower  or  Different  Degree. in  prosecution  for  homi- 
cide.   See  note,  21  L.  R.  A.  (n.  s.)  21,  22. 

4  Cal.   381-383,  BENEDICT  ▼.  COZZENS. 

In  Requiring  Bemisslon  of  Portion  of  judgment  aa  terms  for  re- 
fusing new  trial,  court  must  use  sound  discretion. 

Approved  in  Bentley  v.  Hurlburt,  153  Cal.  803,  96  Pac.  893,  where 
pending  defendant's  motion  for  new  trial  plaintiff  in  writing  remits 
excess  amount  of  judgment,  court  may  by  order  unconditional  in 
former  recite  waiver  and  deny  motion  at  once. 

Withdrawal  of  Juror.    See  note,. 48  L.  R.  A.  433,  438. 

4  Cal.  886-387,  RANSOM  V.  PARISH. 

Accord  and  Satisfaction.    See  note,  100  Am.  St.  Rep.  419. 

Effect  of  Release  of  One  Joint  Tort-feasor  on  liability  of  other. 
See  note,  58  L.  R.  A.  300. 

4  Cal.  388-389,  WASHINGTON  ▼.  PAGE. 

Constitutional  Provision  That  Every  Law  must  embrace  but  one 
object,  which  shall  be  expressed  in  its  title,  is  directory. 

Cited  in  Clark  v.  Los  Angeles,  160  Cal.  41,  116  Pac.  726,  to  the 
effect  that  section  22,  article  I,  of  Constitution,  was  enacted  because 
of  ruling  of  principal  case. 

Criticised  in  In  re  Walker,  9  fi[aw.  174,  construing  similar  provi- 
sion liberally  and  'upholding  section  5  of  act  3  of  the  provisional 
governments 

4  CaL  390-391,  SWIPT  ▼.  AEENTS. 

Bill  by  Creditor  for  Relief  against  fraudulent  transfers  and  con- 
cealment of  property  by  debtor  is  ground  for  equitable  jurisdiction. 

Approved  in  Watkins  v.  Wilhoit  (Cal.),  35  Pac.  649,  following 
rule. 

4  Cal.  392-394,  BALDWIN  y.  BENNETT. 

Where  from  Nature  of  Contract  no  possible  mode  is  left  for  as- 
certaining damage,  agreed  price  is  measure  of  damags. 

Approved  in  iScheinesohn  v.  Lemon  ck,  84  Ohio,  434,  95  N.  E. 
915,  allowing  damages  as  per  contract  to  attorney  who  agreed  to 
collect  account  which  was  taken  away  from  him  by  client  without 
cause  and  without  giving  attorney  reasonable  time  to  make  col- 
lection. 
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Loss  of  Profits  M  Element  of  damages  for  breach  of  contract. 
See  note,  53  L.  B.  A.  80. 

Miseellaneoos. — Cited  in  Philbrook  v.  Moxej,  191  Mass.  86,  77 
N.  E.  521. 

4  Cal.  397-398,  COOK  y.  BONNET. 

On  Municipal  OwnexBhip  of  Tide  Lands.  See  note,  64  L.  B.  A. 
337. 

4  CaL  399-406,  PEOPLE  ▼.  HALL. 

Word  '^lack"  Inclndes  All  Negroes,  but  term  "negro"  dges  not 
include  all  black  persons. 

Approved  in  State  y.  Treadawaj,  126  La.  317,  139  Am.  St.  Rep. 
514,  52  So.  506,  an  octoroon  is  not  a  "person  of  negro  or  black  race" 
within  statute  of  1908,  punishing  concubinage. 

Chinese  and  All  Other  People  not  whites  are  included  in  prohibi- 
tion of  Civil  Practice  Act,  section  394,  from  being  witnesses  against 
whites. 

Disapproved  in  Pumphrey  v.  State,  84  Neb.  639,  122  N.  W.  20,  23 
li.  R.  A.  (n.  8«)  1023,  Japanese  is  prima  facie  competent  to  take  oath 
and  testify. 

4  CaL  411,  HASKELL  v.  McHENBT. 

Breach  of  Part  of  Entire  Contract  is  breach  of  whole  and  gives 
party  complaining  a  complete  right  of  action. 

Approved  in  Alderson  v.  Houston,  154  Cal.  10,  13,  96Pae.  887, 
8^,  upholding  immediate  right  of  real  estate  agent  to  sue  for  entire 
damage  caused  by  principal's  breach  of  contract  to  clear  lots  from 
all  street  assessments. 

Loss  of  Profits  of  Bale  or  purchase  as  damages.  See  note,  58  L.  B. 
A.  d4«. 
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CASES  IN  5  CALIFORNIA. 


5  OaL  »-28,  BUBGOYNE  T.  SAN  FBAN0I8CO. 

Konjudldal  Fnnctioiui  cannot  be  Conferred  on  coarte. 

Ai^roved  in  State  ▼.  Brill,  100  Minn.  518,  111  N.  W.  G47,  holding 
Toid  act  of  1888,  requiring  judges  of  district  court  to  appoint  mem- 
bers of  board  of  control. 

5  Oal.  23-36^  PEOPLE  ▼.  BILOEB. 

Motives  Wblch  Impelled  Legislature  to  enact  a  law  cannot  be 
judicially  inquired  into. 

Approved  in  Lukens  r.  Nye^  156  Cal.  505,  105  Pac.  506,  goyemor 
is  acting  in  legislutivis  capacity  when  approving  bills,  and  all  evi- 
dence to  show  what  induced  him  to  sign  &  bill  shooild  be  rejected. 

5  OaL  36-39,  8TOAKE8  ▼.  BABBETT. 

Location  of  Mining  Glaim.    See  note,  7  L.  B.  A.  (n.  s.)  769. 

6  OaL  43^4,  63  Am.  Dec  76^  PABSONS  ▼.  TUOLUMNE  00.  WATEB 

CO. 

Each  Branch  of  Judicial  Department  has  ite  functions  assigned 
by  constitution,  and  they  cannot  be  controlled  by  other  departments 
of  government. 

Approved  in  Ex  parte  Oox,  44  Fla.  540,  33  So.  510,  61  L.  B.  A. 
734,  holding  void  act  of  1901,  authorizing  review  by  writ  of  error 
of  habeas  corpus  prooeedingB  before  individual  supreme  justipe. 

5  OaL  48--19,  BUS8ELL  Y.  ALVABEZ. 

Xdbel  of  Vessel  in  Federal  Oourt  for  nondelivery  of  freight  is  no 
defense  to  action  for  freight  money  in  state  court. 

Approved  in  Hunt  v.  Darling,  26  B^  I.  483,  59  Atl.  399,  69  L.  K.  A. 
497,  subcontractor  may  prosecute  suit  for  mechanic's  lien  simultane- 
ously with  action  at  law  against  contractor  in  which  part  of  con- 
tract price  in  owner's  hands  for  satisfaction  of  lien  is  attached. 

Abatement  of  Action  in  State  Oourt  by  prior  action  in  federal 
court  and  vice  versa.    See  note,  92  Am,  St.  Bep.  589,  595. 

Pendency  of  Actions  in  Both  State  and  federal  courts  sitting  in 
same  state.    See  note,  42  L.  B.  A.  450,  462. 

(45) 
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6  Oal.  49-^1,  63  Am.  Dec.  80,  CHIPKAN  ▼.  EMEBIO. 

Waiver  by  Lessor  of  Oondltlon  against  assignment  dispenses  with 
tbat  condition*  forever. 

Approved  in  German-American  8av.  Bank  ▼.  Gollmer,  155  Cal. 
688,  102  Pac  954,  24  L.  B.  A.  (n.  Sw)  10G6,  waiver  of  single  condition 
against  assignment  do*e8  not  free  the  estate  from  other  covenants 
in  the  lease. 

Effect  of  Itlcense  Ixv  Commit  Breacli  of  condition  subsequent,  or 
waiver  of  past  breach,  to  extinguish  condition.  See  note,  11  L.  B.  A. 
(n.  a.)  403. 

5  OaL  53-56,  E&EBY  v.  BUOBLANAN. 

Statutory  Penalties  are  not  Beooverabla  where  sheriff  in  good  faith 
refuses  to  pay  over  moneys  collected. 

Approved  in  Wilson  v.  Broder,  10  Oal.  489,  applying  rule  where 
there  was  a  contest,  apparently  real,  as  to  title  to  money  collected 
by  sheriff.  * 

Sheriff's  Betnm  is  not  Collaterally  AttadEable  for  fraud. 

Approved  in  Smoot  v.  Judd,  184  Mo.  525,  83  S.  W.  486,  bill  in 
equity  does  not  lie  to  set  aside  default  based  on.  false  return  show- 
ing proper  service  unlese  plaintiff  in.  action  was  party  to  false  return 
or  knew  of  it. 

5  Cal.  63-64,  ANDEBSON  v.  POTTEB. 

Next  of  Kin  Entitled  to  Share  in  distribution  of  estate  in  statute 
relating  to  administration  means  next  of  kin  capable  of  inheriting. 

Approved  in  Estate  of  Crockett,  4  Cof.  Prob.  332,  when  testatrix 
leaves  everything  to  husband,  whom  she  names  as  executor,  but  he 
diee  before  probate,  her  sister,  who  is  sole  heir  and  who  is  contest- 
ing probate,  is  entitled  to  special  letters  as  against  public  administra- 
tor. 

Limited  in  Perry  v.  Scaife,  126  Wis.  408,  106  N.  W.  920,  statement 
in  petition  for  leave  to  appeal  from  probate  of  will  that  petitioners 
are  near  relatives  and  heirs  at  law  of  deceased  is  sufficient. 

5  Cal.  64--66,  MOBBISON  V.  BOSSIGNOL. 

Equity  wlU  not  Specifically  Enforce  a  contract  which  is  uncertain 
or  creates  a  perpetuity. 

Approved  in  Meyer  v.  Lincoln  Realty  Co.,  14  Cal.  App.  758,  113 
Pac.  333,  lease  for  ten  years  at  "average  monthly  rental  of  $845 
per  month  to  be  graduated"  is  too  vague  for  specific  performance; 
Elliott  V.  Elliott,  3  Alaska,  363,  applying  rule  in  action  to  recover 
one-half  interest  in  copper  mines  by  reason  of  grubstake  contract 
with  locator;  Marks  v.  Gates,  2  Alaska,  5^7,  applying  rule  in  action 
to  compel  specific  performance  of  a  contract  for  sale  of  real  estate 
and  an  accounting;  Parker  v.  Cartwright,  7  Haw.  610,  covenant  in 
lease  giving  "privilege  of  removal  subject^  however,  to  a  new  agree- 
ment" is  uncertain. 

CoTenants  for  Benewal  of  leasea    See  note,  123  Am.  St.  Bep.  462. 

5  Cal.  66-68,  PEOPLE  v.  HAYS. 

Porchaser  at  Sheriff's  Sale  who  does  not  pay  purchase  price  ac- 
quires no  Interest. 

Approved  in  Walker  v.  McLoud,  138  Fed.  396,  70  C.  C.  A.  534, 
act  of  October  30,  1888,  of  the  Choctaw  Nation  does  not  authorize 
sheriff  to  make  sale  of  improvements  owned  by  noncitizens,  on  credit. 
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5  CaL  68,  PEOPLE  ▼.  THUfiSTON. 

ProoeedingB  of  a  Orand  Jury  composed  of  more  tban  the  statutory 
number  are  void. 

Distingaished  in  Ck>ife7  t.  Superior  Court,  2  Cal.  App.  458,  83  Pae. 
582,  sileuee  of  the  law  as  to  number  necessary  to  make  an  accusa- 
tioD  for  misconduct  in  office  does  require  unanimous  agreement  of 
grand  jury. 

Nmnlier  of  €hnuid  Jnron  necessary  or  proper  to  aet.    See  notes,  28 

U  B.  A.  37;  27  L.  B.  A.  848. 

i 

5  CaL  70,  63  Am.  Dec.  84,  McLABEN  ▼.  SHAETZEB. 

Where  Object  of  Notice  of  Appeal  is  accomplished,  it  is  imma- 
terial whether  or  niot  it  is  given. 

Approved  in  Bstate  of  Mayhew,  4  Cal.  App.'  164,  87  Pac.  418,  writ- 
ten appearance,  acknowledgment  ot  service  and  consent  that  judgment 
rendered  shall  bind  them,  filed  by  parties  not  served  with  notice  of 
appeal,  euned  omission. 

6  Oal.  72,  PEOPLE  T.  KOHI^B. 

In  Felony  Trial  Prisoner  most  be  Present  at  all  tiinea 

Approved  in  Percer  v.  State,  118  Tena.  774,  103  S.  W.  783,  right 

of  accused  in  murder  ease  to  be  present  when  verdict  announced 

is  not  waived  by  failure  of  counsel  to  object. 

5  Oal.  73-76,  63  Am.  Dec.  85,  OUT  ▼.  HEBMANOE. 

The  State  Holds  the  Title  to  Lands  under  water  in  its  sovereign 
capacity.  ' 

Approved  in  Hobart  v.  Hall,  174  Fed.  450,  grantee  from  the  United 
States  of  land  in  Minnesota  bounded  by  a  navigable  stream  takes 
title  to  the  middle  thread  of  the  stream  subject  to  sovereign  owner- 
ship for  protecting  navigation. 

Title  to  Land  under  water.    See  note,  42  L.  B.  A.  163. 

5  Cal.   81-82,  CUNNINaHAM  ▼.  HABBIS. 

Where  A  sned  B  for  Cattle  and  recovered  verdict  for  part,  re- 
covery is  bar  to  actdon  for  remainder  against  on-e  holding  under  B. 

Approved  in  Heseer  v.  Johnson,  13  Okl.  64,  74  Pac.  323,  where 
sheriff  makes  levy  on  property  of  wrong  person  and  takes  several 
articles  on  same  levy  on  sam«  day,  there  is  but  one  cause  of  action. 

5  Cal.  82-84,  KINO  Y.  HALL. 

Action,  may  be  Brought  by  One  Person  against  another  for  purpose 
of  determining  adverse  claim,  which  latter  make  against  former. 

Approve  in  Harrison  v.  Bussell,  17  Idaho,  201,  105  Pac.  49,  in 
action  to  compel  defendant  to  come  into  court  and  have  determined 
qaestion  as  to  whether  dotes  have  been  paid,  plaintiff  has  burden  of 
proof. 

5  Cal.  86-87,  BYAN  ▼.  JOHNSON. 

Pee  BUI  1b  not  Act  of  General  Nature  within  meaning  of  consti- 
tation. 

Approved  in  Bussell  v.  Esmeralda  Co.,  32  Nev.  314,  107  Pac.  892, 
upholding  fee  bill  of  1883. 

Distinguished  in  State  v.  Spellmire,  67  Ohio  St.  86,  65  N.  E.  622, 
holding  void  act  oif  1902,  creating  special  school  districts 
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6  CaL  87-88,  POTTEB  y.  EKOWI£S. 

Prior  Possession  Alone,  as  Against  a  m^re  intrader,  Is  snfficieni 
to  support  an  action  of  ^ectment. 

Approved  in  Stephens  v,  Hambleton  (Cal.)y  47  Pac.  52,  applying 
rule  where  plaintiffs  bought  from  the  owner,  taking  a  bond  for  a 
deed,  and  were  in  poseession  for  two  years  claiming  title  before 
defendants  entered  and  ousted  them. 

6  Oal.  90-93,  McHENBT  v.  MOOBE. 

In  Equity,  Jndge  may,  on  Setting  Aside  referee's  report,  take  up 
testimony  reported  by  referee,  find  facts  and  render  decree. 

Approved  in  Kossuth  County  State  Bank  v.  Bichardson,  141  Iowa, 
74»,  118  N.  W.  908,  following  rule. 

6  OaL  94-96,  JACKSON  v.  WHABTENBY. 

Jurisdiction  is  Determined  by  tlie  Amount  claimed  by  the  plaintiff 
without  regard  to  the  amount  found  due. 

Approved  in  Becker  v.  Superior  Court,  151  Cal.  316,  90  Pac.  690, 
reaffirming  rule. 

6  Cal.  97-102,  63  Am.  Dec.  87,  McCLINTOCK  ▼.  BBYDEN. 

Title  to  Ifineral  Land  cannot  be  Acquired  by  occupancy,  except  for 
purpose  of  mining  or   extracting   minerals. 

Approved  in  Burns  v.  Schoenfeld,  1  Cal.  App..  124,  81  Pac  714, 
servant  employed  to  excavate  land  appropriated  as  nonmineral  was 
entitled  to  gold  which  he  discovered  in  the  course  of  his  excavation 
and  reduced  to  possession. 

Distinguished  in  McLemore  v.  Express  Oil  Co.,  158  Cal.  566,  139 
Am.  St.  Bep.  147,  112  Pac.  62,  one  claiming  land  upon  which  there 
is  hom^estead  entry,  as  valuable  for  oil  without  proof  of  its  present 
value  for  such  mineral  purpose,  cannot  enter  thereon  and  prospect  it 
for  oil. 

Discovery  of  Mineral  in  Mining  Claims  and  rights  of  locators  prior 
th«ireta    See  note,  139  Am.  St.  Bep.  157. 

Location  of  Mining  Claim.    See  note,  7  L.  B.  A.  (n.  s.)  770. 

Courts  are  Bound  to  Consider  the  best  interests  of  the  country 
they  judicially  rulow 

Appnyved  in  liux  v.  Haggin  (Oal.),  4  Pac.  931,  applying  rule  to 
rights  of  riparian  owners  to  use  of  water  of  a  non-navigable  stream; 
Van  Dyke  v.  Midnight  Sun  Mining  etc.  Co.,  177  Fed.  90,  100  C.  C. 
A.  503,  discussing  water  rights  in  Alaska. 

Adoption  of  Common  Iaw  in  XJniied  State&  See  note,  22  L.  B. 
A.  505. 

5  Cal.  106-107,  PEOPLE  ▼.  AIKENHEAD. 

Sureties  on  Official  Bond  are  Liable  Only  for  acts  done  during  term 
for  which  bond  was  given. 

Approved  in  Priet  v.  De  La  Montanya  (Cal.),  22  Pac.  172,  reaffirm- 
ing rule. 

Liability  of  Sureties  on  Official  Bond  after  expiration  of  term  of 
office.    See  note,  103  Am.  St.  Bep.  933. 

5  CaL  113-114,  TBEAT  v.  8TUABT. 

Plaintiff  in  Forcible  Entry  and  Detainer  must  show  actual  peace- 
able poeseesion  in  himself  at  tdme  of  entry* 
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• 

Approved  in  Chezum  ▼.  Campbell,  4&  Wash.  564,  85  Pac.  50,  own«r 
of  land  in  actual  posseflsion  of  tenant  caBno<t  maintain  forcible  de- 
tainer against  person  dispossessing  tenant. 

Bight  to  Civil  Action  for  Forcible  Entry  and  detainer.  See  note, 
121  Am.  St.  Bep.  382. 

6  CaL  114-116,  Wn.80N  V.  WILSON. 

All  Parties  Interested  In  the  Subject  Matter  should  be  before  the 
court. 

Approved  in  O'Connor  v.  Irvine,  74  Cal.  443,  16  Pae.  239,  in  action 
to  establish  and  enforce  a  trust  in  corporate  stock,  the  court  should 
have  ordered  that  a  third  party  interested  with  plaintiff  as  a  cestui 
que  trust  be  made  a  party;  dissenting  opinion  in  Hawley  v.  Griffin, 
121  Iowa,  703,  97  N.  W.  90,  majority  holding  heirs  of  deceased  owner, 
on  vacating  decree  in  favor  of  plaintiffs  in  quiet  title  suit,  cannot 
interpose  as  defense  to  suit  their  right  of  redemption  eonf erred  by 
Code,  sections  892,  893^. 

6  CaL  118-119,  SMITH  ▼.  BBOWN. 

Order  that  Oaxnishee  Pay  into  Court  amount  of  judgment  is  im- 
proper. 

Approved  in  Brummagim  v.  Boucher,  6  Cal.  17,  reaffirming  rule. 

6  Cal.  11&-120,  WALDBON  ▼.  MABSH. 

Injunction  will  not  be  Granted  unless  it  be  shown  to  the  court 
how  and  why  injury  would  be  irreparable. 

Approved  in  Bishop  v.  Owens,  5  Cal.  App.  87,  &9  Pac  846,  mere 
allegation  th&t  irreparable  injury  will  be  suffered  is  insufficient; 
Pheniz  v.  Frampton,  20  Nev.  319,  124  Am.  St.  Rep.  926,  90  Pac 
5,  upholding  temporary  injunction  against  completion  of  a  building 
where  title  and  possession  of  the  land  was  in  dispute. 

Injunction  Against  Tretpass  on  realty.  See  note,  90  Am.  St 
Bep.  743. 

6  CaL  120-123,  63  Am.  Dec.  110,  STILES  ▼.  LAIBD. 

One  may  Bconove  as  a  Nuisance  so  much  of  a  dam  as  interferes 
with  his  right  to  water  in  a  stream. 

Approved  in  Chu  Kit  v.  Lee  liung,  15  Haw.  71,  applying  rule 
in  action  for  assault  and  battery,  for  resisting  an  effort  to  prevent 
the  abatement  of  such  a  nuisance. 

Abatement  of  Public  Nuisance  by  private  j^erson  without  suit. 
See  note,  124  Am.  St.  Bep.  607. 

What  are  Public  Nuisances.    See  note,  107  Am.  St.  Bep.  203. 

Uability  for  Damming  Back  Stream.    See  note,  59  L.  B.  A.  879. 

6  Cal.  123-124,  PBICE  ▼.  VAN  CANBOHAN. 

Notice  of  Appeal  from  the  Whole  of  justice's  judgment  need  not 
state  whether  it  is  taken  on  questions  ef  law  or  fact. 

Approved  in  Bauer's  Law  etc.  Co.  v.  Superior  Court,  10  Cal.  App. 
425,  102  Pac.  548,  reaffirming  rule. 

6  OaL  124-126^   STTBVET  7.  WBLLS,  FABGO  ft  CO. 

Where  I«06t  Check  was  Paid  by  Banker  on  forged  indorsement, 
measure  of  damages  in  suit  on  same  after  banker's  refusal  to  deliver 
it  to  owner  is  full  amount  for  which  it  was  drawn. 

I  Cal.  Notoi—^ 
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Distinguished  in  Freeman  ▼.  Strobehn,  122  Iowa,  159,  97  N.  W. 
1095,  in  action  under  Code,  section  4822,  for  maliciously  destroying 
ch<eck  drawn  in  plaintiff's  favor  by  defendant,  only  nominal  damages 
recoverable  in  absence  of  showing  of  substantial  loss. 

5  Cal.  127-131,  PEOFLE  v.  MHiOATE. 

Evidence  of  Good  Character  to  create  doubt  of  guilt.  See  notes, 
103  AnL  6t.  Rep.  904;  20  L.  R.  A.  618. 

Applicability  of  Bnle  of  Reasonable  Doubt  to  eelf -defense  in  homi- 
cide.    See  note,  19  L.  R.  A.  (n.  s.)  489. 

Heat  of  Passion  Which  will  Mitigate  or  reduee  degree  of  homicide. 
See  note,  5  L.  R.  A.  (n.  s.)  823. 

6  CaL  135-186,  ENGELS  V.  HEATLT. 

Bight  to  Becover  from  Agent  money  paid  fadm  for  principal.  See 
note,  23  L.  Rw  A.  (n.  a.)  556. 

5  Cat  138-139,  PIEBCE  T.  KENNEDY. 

Necessity  of  Notice  of  Default  to  bind  guarantor.  See  note,  20  L. 
B.  A.  201. 

5  CaL  140-147,  63  Am  Dec.  113,  IBWIN  ▼.  PHTTiTJPS. 

The  Policy  of  This  State  conferring  the  privilege  to  work  min<es 
confers  the  right  to  divert  streams  from  their  natural  channels. 

Approved  in  Lux  v.  Haggin  (Oal.),  4  Pac.  922,  9^2,  ^33,  holding 
grantee  of  public  land  is  entitled  to  have  water  running  thereon 
continue  in  its  natural  channel  undiminished  in  quantity;  Van  Dyke 
V.  Midnight-Sun  Mining  etc.  Co.,  177  Fed.  90,  100  C.  C.  A.  673,  dis- 
cussing water  rights  in  Alaska. 

Prior  Possessory  Bights  of  Agricultural  Settlers  must  yield  to  rights 
of  miners  to  extract  precious  metalsL 

Distinguished  in  Burdge  v.  Underwood,  6  Cal.  46,  miner  had  no  right 
to  dig  ditch  within  inclosure  surrounding  improvements  of  settler. 

Pollution  of  Stream  by  mindng.    See  note,  24  Xj.  R.  A.  67. 

Iiocation  of  Mining  Claim.    See  note,  7  L.  R.  A.  (n.  s.)  768. 

Bight  of  Prior  Appropriation  of  waier.  See  note,  30  L.  R.  A.  670^ 
671. 

Facts  of  Which  Courts  will  take  judicial  notice.  See  note,  124  Am. 
St.  Rep.  52w 

5  Cal.  149-152^  DE  JOHNSON  ▼.  SEPUIiBEDA. 

The  Object  of  a  Statement  or  bill  of  exceptions  is  to  make  that 
record  which  before  w>afi  not  record. 

Approved  in  Williams  v.  Southern  Pac.  R.  Co.  (Cal.),  9  Pac.  153, 
statement  on  motion  for  new  trial,  certified  by  the  judge  and  filed 
with  clerk,  will  be  considered  without  proof  it  was  ueed  on  motion 
for  new  trial. 

It  is  not  Necessary  to  Embody  Mlatter  of  record  in  bill  of  excep- 
tion's. 

Approved  in  Goo  Kim  v.  HoH,  10  Haw.  657,  under  statute  requiring 
charge  of  court  and  requested  instructions  to  be  in  writing  and  filed 
in  the  cause,  they  are  part  of  record. 
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5  CaL  156,  MABTINEZ  ▼.  GALLABDO. 

Where  Appeal  is  DianlBsed  for  Want  of  bond  and  no  final  judg- 
ment rendered,  an  appeal  may  be  taken  &t  any  time  within  time 
allowed  by  law. 

Approved  in  Oroendjke  v.  Muegrave,  123  Iowa,  542,  99  N.  W.  146, 
appellant  may  Toluntarily  dismiss  perfected  appeal  and  take  second 
appeal  within  time  limited  for  appeal. 

6  OaL  156-160,  FRAZIEB  ▼.  HANLON. 

Force,  Either  Actually  Applied  or  Justly  to  be  feared  from  conduct 
of  defendant,  is  essential  to  eapport  of  action  of  forcible  entry  and 
detainer. 

Approved  in  Wegner  ▼.  Lubenow,  12  N.  D.  105,  96  N.  W.  466,  follow- 
ing rate. 

Bight  to  Civil  Action-  for  forcible  entry  and  detainer.  See  note, 
121  Am.  St  Bep.  392. 

5  CaL  160-161,  63  Am.  Dec.  116,  GUSHES  ▼.  USAVITT. 

Answer  Alleging  Fraud  must  Point  out  facts  constituting  the  fraud. 

Approved  in  Clarkson  v.  Hoyt  (Cal.),  36  Pac.  384,  upholding  action 
of  court  in  denying  motion  to  amend  answer  so  ae  to  attack  statement 
of  account  on  ground  of  fraud,  where  proposed  amendment  alleged 
fraud  only  in  general  termai 

Plea  That  Note  Sued  on  is  property  of  another  than  plaintiff  is  not 
good  without  showing  some  substantial  matter  of  defense  against  such 
other  which  could  not  be  set  up  against  plaintiff. 

Approved  in  Rues  ▼.  Tuttle,  158  Gal.  231,  110  Pac.  815,  applying 
rule  in  action  for  breach  of  contract  to  sell  corporate  stock. 

Snificiency  of  Answers  Denying  Ownership  of  plaintiff  in  actions 
on  negotiable    instruments.     See  note,  66  L.  B.  A.  536,  537,  538. 

5  Cal.  161-164.  JOYCE  ▼.  JOYCE. 

Onardian  may  not  Injuriously  Affect  his  ward's  interests  by  admis- 
sions or  negligence. 

Approved  in  dissenting  opinion  in  Thurston  v.  Bishop,  7  Haw.  450, 
majority  holding  natural  guardian  of  manor  had  power  to  manage 
and  dispose  of  estate  of  his  ward. 

5  CaL  169-172,  8AN  FBANCISCO  ▼.  HAZEK.   , 

That  Ordinance  shall  be  Passed  by  majority  of  all  members  means 
a  majority  of  votes  of  entire  number. 

Approved  in  In  re  Majority  of  Legislature,  8  Haw.  597,  construing 
article  of  constitution  requiring  note  of  want  of  confidence  in  cabi- 
net to  be  "passed  by  a  majority  of  all  of  the  elective  members  of 
the  legislature";  McLean  v.  East  St.  Louis,  222  111.  516,  78  N.  E.  817, 
where  charter  provided  for  fourteen  aldermen  and  vacancy  occurred 
in  office  of  one,  seven  was  not  majority;  Pollasky  v.  Schmid,  128  Mich. 
700,  92  Am.  St.  Bep.  560,  87  N.  W.  1031,  55  L.  B.  A.  614,  where  char- 
ter provided  two-thirds  of  all  members  of  council  shall  be  necessary 
to  pass  ordinance,  and  three  places  had  become  vacant,  a  two-thirds 
vote  of  remaining  members  was  not  sufficient;  Wood  v.  Gordon,  58 
W.  Va.  324,  52  S.  E.  262,  six  is  not  majority  of  council  composed  of 
twelve  members  though  one  is  absent. 
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6  OaL  173-176,  HUMPHBEYS  ▼.  OBANK. 

Unautborized  -Alteration  of  Written  instruments.  See  note,  86  Am. 
St.  Rbp.  90. 

Duty  Owed  by  Creditor  to  surety.    See  note,  115  Am.  St.  Bep.  88. 

5  Cal.  183-185,  PEOPLE  v.  lABBA. 

Codefendant  "Wlio  Elects  to  be  Tried  Separately  is  competent  witness 
for  other  defendants  charged  with  same  crime. 

Approved  in  State  v.  Knudtson,  11  Idaho,  527,  83  Pac.  227,  code- 
fendant who  has  pleaded  guilty  is  competent  witnees  for  state. 

5  Cal.  18&-189,  63  Am.  Dec.  117,  WESTON  y.  BEAB  BIVEB  ETC. 

MIN.  CO. 

No  Transfer  of  Stock  la  Good  against  third  parties  unless  made  on 
the  books  of  the  company.  ' 

Approved  in  Man  v.  Boykin,  79  S.  C.  6,  128  Am.  St.  Bep.  830,  60 
S.  E.  18,  where  transfer  of  bank  stock  is  not  regularly  entered  on 
books,  transferrer  is  liable  to  creditors  of  bank. 

Distinguished  in  Nat.  Bank  etc.  v.  Western  Pac.  By.  Co.,  157  Cal. 
577,  578,  579,  108  Pac.  678,  failure  to  register  transfer  of  stock  does 
not  subject  it  to  levy  of  attachment  against  person  in  whose  name 
it  remains  on  books;  First  Nat.  Bank  v.  Stribling,  16  Okl.  55,  86  Pac. 
516,  when  shares  of  stock  provide  that  they  are  transferable  on 
books  only  on  surrender  of  certificate,  reissue  without  surrender  is 
void  as  against  bona  fide  holder  of  original. 

Denied  in  Mapleton  Bank  v.  Standrod,  8  Idaho,  748,  71  Pac.  121,  67 
L.  B.  A.  656,  where  pledged  stock  is  transferred  by  delivery  and  in- 
dorsement, but  transfer  not  entered  on  books,  attachment  for  stock- 
holder's debt  is  valid  only  against  interest  of  assignor  after  debt 
paid. 

Validity  of  Pledge  or  Other  Transfer  of  stock  when  not  made  in 
books  of  corporation,  as  against  attachments,  executions,  or  subse- 
quent transfers.    See  note,  67  L.  B.  A.  668. 

Compelling  Issue  of  Stock.    Seo  note,  133  Am.   St.  Bep.  724. 

6  Cal.  195-213,  COHEN  v.  BABBETT. 

Title  of  Act  cannot  be  Besorted  to  for  purpose  of  giving  statute  a 
different  meaning  from  what  its  words  import. 

Approved  in  Forman  v.  Sewerage  and  Water  Board,  119  La.  52, 
43  So.  909,  construing  act  for  compensation  of  attorney  for  services 
rendered  in  certain  action  by  state;  dissenting  opinion  in  In  re 
Clarke's  Estate,  148  Cal.  123,  113  Am.  St.  Bep.  197,  82  Pac.  766,  1 
L.  B.  A.  (n.  s.)  996,  7  Ann.  Cas.  306,  majority  holding,  in  construing 
section  1322  of  the  Code  of  Civil  ProcedurOi  relating  to  foreign  wills, 
title  of  act  must  be  read  into  section. 

5  Cal.  214-218,  LOW  ▼.  MABYSVILLE. 

A  City  can  Have  No  Active  Powers  or  functions  that  are  not  publio 
and  governmental  in  character. 

Approved  in  Davoust  v.  City  of  Alameda,  149  Cal.  76,  84  Pac.  763, 
5  L.  B.  A.  (n.  s.)  536,  9  Ann.  Cas.  847,  municipal  corporation  is  liable 
for  death  caused  by  negligent  operation  of  electric  light  plant  owned 
by  it. 
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XTnder  Constitntloii,  Article  IV,  Section  31,  municipal  corporation 
cannot  be  created  for  commercial  purposes. 

Distinguished  in  Clark  v.  Los  Angeles,  160  Cal.  37,  116  Pac.  725, 
proceedings  to  issue  bonds  for  citj  electric  works  are  not  invalid 
because  of  any  invalidity  of  charter  provisions  authorizing  eivy  to 
sell  surplus  power  to  consumers  outside,  in  absence  of  showing  that 
city  intends  to  engage  in  such  sale. 

5  OaL  228-229,  SITOHIE  ▼.  BRAD8HAW. 

If  Check  be  Presented  for  Payment  in  usual  banking  hours  on  next 
succeeding  day  after  its  delivery,  where  payee  resides  in  immediate 
vicinity  of  place  of  payment,  it  is  sufficient. 

Approved  in  School  Dist.  No.  57  v.  Eager,  19  Okl.  237,  91  Pac. 
848,  following  rule;  B.  H.  Herron  Co.  v.  Mawby,  5  Cal.  App.  42, 
89  Pae.  73,  sending  of  check  by  mail  directly  to  drawee  bank  does 
not  constitute  proper  presentment  for  payment. 

6  Cal.  230-234,  ZANBEB  v.  COR 

Legialatnre  cannot  Confer  on  One  Court  functions  or  powers  which 
constitution  has  conferred  on  another. 

Approved  in  State  v.  Superior  Court,  54  Wash.  391,  103  Pae.  468, 
holding  void  act  of  1909,  authorizing  county  commissioners  to  divide 
county  into  judicial  districts. 

Distinguished  in  Burks  v.  Walker,  25  Okl.  358,  109  Pac.  546,  up- 
holding act  of  1909,  creating  superior  courts  in  certain  counties; 
Higgins  V.  Tax  Assessors  of  Pawtucket,  27  B.  I.  406,  63  Atl.  36,  up- 
holding statute  of'  1905,  giving  superior  court  jurisdiction  over  pre- 
rogative writs. 

Justice  of  Peace  cannot  have  Jnrladiction  where  anwyunt  in  contro* 
versy  exceeds  $200. 

Approved  in  Fitchett  v.  Henley,  31  Nev.  338,  104  Pac.  1065,  jus- 
tice's judgment  for  $396,  treble  damages  for  unlawful  detainer  and 
$100  rent  due  is  void. 

6  CaL  237-239,  IN  BE  MANCHESTER. 

Where  Beqnisition  Certifies  That  Affidavit  is  "duly  authenticated 
according  to  the  laws"  of  said  state,  it  is  sufficient. 

Approved  in  State  v.  Curtis,  111  Minn.  243,  126  N.  W.  720,  follow- 
ing rule. 

Extradition  Proceedings.    See  note,  112  Am.  St.  Rep.  119,  121. 

Papers  Necessary  to  Obtain  Surrender  of  fugitives  from  another 
state.    See  note,  28  L.  R  A.  804,  805. 

Prisoner*!  "Eight  to  Discharge  on  habeas  corpus  after  commitment 
and  before  trial.    See  note,  100  Am.  St.  Bep.  39. 

Bight  of  Court  of  Asylum  State  to  examine  sufficiency  of  papers 
charging  offense  for  which  extradition  demanded.  See  notCi  11  L. 
B.  A.  (n.  8.)  4^. 

6  CaL  239-240,  CHIPMAN  y.  EMEBIC. 

Where  Statute  Oives  Treble  Damages^  demaoid  therefor  must  be  ex- 
pressed, inserted  in  declaration. 

Approved  in  Springer  v.  Jenkins,  47  Or.  508,  84  Pac.  481,  adminis- 
trator proceedings  under  B.  &  C.  Comp.,  section  115^,  must  allege  that 
he  seeks  to  recover  double  damages. 
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Disapproved  in  Carpenter  t.  Chicago  etc.  R.  R.  Co.,  11^  Mo.  App. 
207,  95  8.  W.  986,  where  verdict  assessed  damages  in  action  against 
railroad  for  killing  horse,  court  could  enter  judgment  for  double 
damages  under  Revised  Statutes  of  1899,  section  1105. 

6  Oal.  240-241,  HOUGHTON  ▼.  BI.AKE. 

Materialman  has  No  Liei^  on  building  unless  he  shows  materials 
were  used  on  building  and  were  hj  contract  furnished  for  particular 
building. 

Approved  in  Fuller  Sb  Co.  v.  Ryan,  44  Wash.  387,  87  Pac.  486, 
following  rule;  California  etc.  Cement  Co.  v.  Wentworth  Hotel  Co., 
16  Cal.  App.  701,  118  Pac.  107,  where  owner  abandons  work,  persons 
who  have  delivered  material  on  ground  for  use  on  building,  but  which 
has  not  been  used  in  its  construction,  have  no  lien,  though  some  of 
material  made  specially. 

6  OaL  244-245,  63  Am.  Dec.  121,  WOLF  ▼.  FI.EISCHAOEEB. 

A  Homestead  cannot  be  Carved  Out  of  land  held  in  joint  tenancy 
or  by  tenancy  in  common. 

Approved  in  Estate  of  Davidson,  159  Cal.  100,  115  Pac.  50,  widow 
not  entitled  to  probate  homestead  in  husband's  undivided  interest 
in  land  held  by  them  as  tenants  in  common;  Schoonover  v.  Birn- 
baum,  148  Cal.  549,  83  Pac.  999,  applying  rule  in  action  brought 
by  trustee  in  bankruptcy  to  declare  invalid  homestead  of  bankrupt 
on  undivided  half  interest. 

Distinguished  in  Swan  v.  Walden,  156  Cal.  198,  199,  134  Am.  St. 
Rep.  118,  103  Pac.  932,  933,  land  held  in  joint  tenancy  by  husband 
and  wife  may  be  homesteaded  by  the  wife. 

5  Oal.  252-257,  63  Am.  Dec.  126,  BBABD  y.  KNOX. 

Ob  Death  of  Husband,  wife  takes  one-half  of  community  property 
as  heir. 

Approved  in  Estate  of  Moffitt,  153  Cal.  3^,  95  Pac.  654,  20  L.  R. 
A.  (n.  a.)  207,  surviving  wife's  share  of  community  property  is  sub- 
ject to  payment  of  inheritance  tax  imposed  by  act  of  March  20, 
1905;  dissenting  opinion  in  Reade  t.  de  Lea,  14  N.  M.  474,  95  Pac. 
142,  majority  holding  act  of  1901,  requiring  signature  of  both  spouses 
to  deed  to  community  property  does  not  apply  to  property  acquired 
prior  to  statute. 

Criticised  in  Reade  v.  de  Lea,  14  N.  M.  463,  95  Pac.  137,  act  of 
1901,  requiring  signature  of  both  spouses  to  deed  to  community  prop- 
erty does  not  apply  to  property  acquired  prior  to  statute. 

Constitationality  of  Statutes  Affecting  Rights  based  on  preexisting 
marriage.     See  note,  84  Am.  St.  Rep.  449. 

6  Oal.  268-260,  MAOEE  v.  MOKELXTMNE  HILL  ETC.  MININa  CO. 
Implied  Power  of  Corporation  to  borrow  money  and  give  evidence 

of  indebtedness  and  security  therefor.     See  note.  111  Am.  St.  Rep.  322. 

5  OaL  260-262,  63  Am.  Dec.  128,  COIT  ▼.  HUMBERT. 

Conyersion  of  Fledged  Property  by  invalid  sale.  See  note,  43  L. 
R.  A.  767. 
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6  OaL  2G2>265,  NOBTOK  T.  7AGKSOK. 

Wliere  There  la  a  Covenant  of  Warranty,  tbe  payment  of  the  pur- 
chaee  money  eannot  be  resisted  so  long  as  grantee  remains  in  posiee- 
sion. 

Approved  in  Leet  y.  Gratz,  124  Mo.  App.  405,  101  S.  W.  690,  re- 
affirming mle. 

Bight  of  Grantee  in  Poeseeaion  to  question  right  of  grantor  to  collect 
purchase  money.    See  note,  21  L.  B.  A.  (n.  s.)  377. 

5  CaL  266,  MOOBE  ▼.  G08IJK. 

Bight  to  dvil  Action  for  forcible  entry  and  detainer.  See  note, 
121  Am.  St.  Bep.  387. 

5  Oal.  275-278,  PEOPLE  ▼.  BAOEUS. 

Effect  of  Conviction  of  Lower  Off eitte- embraced  in  indictment  it 
to   acquit   of   higher   offense. 

Approved  in  People  v.  Huntington,  8  Cal.  App.  614,  97  Pae.  761, 
verdict  of  manslaughter  constitutes  acquittal  of  charge  of  murder; 
Huntington  v.  Superior  Court,  5  Cal.  App.  291,  90  Pac.  143,  where 
one  charged  with  murder  was  convicted  of  manslaughter  under  er- 
roneous instruction,  for  which  error  the  cause  was  remanded,  such 
conviction  was  acquittal  of  murder,  and  new  trial  must  be  ^limited 
to  manslaughter;  People  v.  Bennett  (Cal.),  50  Pac.  705,  applying 
rule  where  under  charge  of  assault  with  intent  to  commit  murder, 
defendant  was  convicted  of  assault  with  deadly  weapon,*  and  on 
second  trial  was  convicted  of  higher  offense,  but  failed  to  plead  former 
jeopardy;  dissenting  opinion  in  Cornelius  v.  State,  54  Tex.  Cr.  201, 
112  S.  W.  1064,  discussing  effect  of  verdict  of  guilty  of  lower  offense 
as  bar  to  prosecution  for  higher  offense  on  second  trial. 

Verdict  in  Criminal  Case  will  be  Set  Aside  where  jurors  separate 
in  such  manner  that  they  may  have  been  improperly  influenced. 

Approved  in  State  v.  Sly,  11  Idaho,  119,  80  Pac.  1128,  separation 
of  jury  in  capital  case  gives  prima  facie  right  to  new  trial. 

Effect  of  Separation  of  jury.  See  notes,  103  Am.  St.  Bep.  165,  2i 
L.  B.  A.  (n.s.)   777. 

Affidavit  of  Jnror  Who  has  Separated  without  leave  purging  his 
conduct  from  'imputation  of  impropriety  is  inadmissible. 

Approved  in  State  v.  West,  11  Idaho,  161,  81  Pac.  108,  following 
rule. 

6  CaL  279-280,  BBOCK  ▼.  BBUCB. 

County  Court  has  No  Jurisdiction  to  enforce  mechanic's  lien  where 
amount  in  controversy  exceeds  two  hundred  dollars. 

Approved  in  Becker  v.  Superior  Court,  151  Cal.  316,  90  Pac.  690, 
in  action  to  foreclose  mechanic's  lien,  superior  court  has  jurisdiction 
to  render  judgment  for  less  than  'three  hundred  dollars. 

5  Cal.  280-281,  MOFFATT  ▼.  MOFFATT. 

Exceptions  to  Bnle  That  Husband's  DomicUe  is  that  of  wife.  See 
note,  84  Am.  St.  Bep.  29. 

Domicile  of  Wife  for  Purpose  of  divorce  suit.  See  note,  16  L.  B. 
A.  499. 

Conflict  of  Laws  on  divorce.    See  note,  59  L.  B.  A.  148. 
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5  OaL  281-283,  BROOKS  ▼.  HAOEB. 

Party  may  Intervene  Wbere  He  is  I>lreeay  interested  in  enbjeet 
matter  in  litigation. 

Approved  in  Faricy  t.  St.  Paul  Inves.  &  Sav.  Soc,  110  Minn.  316, 
125  N.  W.  678,  construing  intervention  statute. 

6  CaL  288-290,  63  Am.  Dec.  130,  HUNSAKEB  r.  BOBDEK. 
Property  of  a  Public  Corporation  is  exempt  from  execution. 
Approved  in  People  v.  San  Joaquin  etc.  Agricultural  Assn.,  151  Gal. 

806,  91  Pac.  744,  property  of  district  agricultural  association  cannot 
be  sold  under  execution  to  enforce  payment  of  judgment  unless  state 
has  assented  thereto. 

When  Public  Offlcem  Assuming  to  Act  for  the  government  are  sub- 
ject to  suit.    See  note,  108  Am.  St.  Bep.  831. 

6  Cal.  294,  CAHOON  y.  'LEVY. 

Oamishment  Being  Common-law  Proceeding,  parties  are  entitled  to 
jury. 

Approved  in  Bussell  v.  Alt,  12  Idaho,  794,  88  Pac.  417,  13  L.  B.  A. 
(n.  s.)  146,  court  cannot  send  ordinary  action  at  law  to  referee  over 
objection  of  either  party. 

5  Oal.  297-299,  SANFOBD  ▼.  HEAB. 

District  Court  Sitting  in  Equity  has  power  to  set  aside  a  Judgment 
for  fraud. 

Approved  in  Bacon  v.  Bacon,  150  Gal.  485,  88  Pac.  320,  equity  juris- 
diction to  review  decree  of  distribution  is  not  affected  or  devested  by 
section  1666  of  Gode  of  Givil  Procedure;  Hanley  v.  Hanley,  4  Cof. 
Prob.  476,  equity  will  set  aside  homestead  procured  to  be  set  apart  by 
fraud. 

6  Cal.  300-306,  EX  PABTE  KNOWLEB. 

Congress  cannot  Confer  Judicial  Power  on  etate  court. 

Gited  in  Hoxie  v.  New  Tork  etc.  Bw  B.,  82  Gonn.  367,  73  Atl.  760, 
arguendo. 

Powers  of  State  Ziegislatures  and  courts  as  to  naturalization. 
See  note,  30  L.  B.  A.  762. 

6  Cal.  306-307,  TOIJCHABD  y.  TOXTCHABD. 

A  Municipal  Corporation,  except  with  regard  to  its  governmental 
powers,  must  be  treated  as  a  private  person. 

Approved  in  Davoust  v.  Gity  of  Alameda,  149  Gal.  70,  84  Pac.  761, 

5  L.  B.  A.  (n.  8.)  536,  9  Ann.  Gas.  847,  city  engaged  in  operating 
electric  light  plant  is  liable  for  death  of  a  person  caused  by  negligent 
operation;  Hart  v.  Burnett,  15  Gal.  623,  applying  rule  to  validity  of 
execution  sales  of  lands  within  limits  of  pueblo  at  San  Francisco. 

6  Cal.  308-310,  FITZOEBAIJ>  ▼.  UBTON. 

Location  of  Mining  Claim.    See  note,  7  L.  B.  A.  (n.  s.)  770. 

5  CaL  310-312,  PATNE  ▼.  TBEADWELIi. 

The  Action  of  Ejectment  is  Confined  to  casos  where  the  claimant 
has  possessory  title. 

Approved  in  San  Francisco  v.  Grote  (Gal.),  47  Pac.  939,  applying 
rule  in  ejectment  by  city  to  recover  possession  of  street  dedicated  to 
the  public 
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Propel  ty  or  IetmIod  of  Poeoewlon  for  whieh  ejeetment  Si  main- 
tainable.    Sao  noto,  116  Am.  St  Bop.  SeS,  Se9. 

6  CaL  314,  FOBB  T.  SMITH. 

Bocoiirts  XSzocvtod  by  Third  Party  acknowledging  payment  of 
money  are  bat  Boeondary  erideneo. 

Citod  in  Dohorty  ▼.  Doberty,  155  Mo.  App.  4»8,  154  S.  W.  1113, 
receipt  is  not  competent  evidence  against  stranger  of  payment 
therein  acknowledged. 

Receipt  as  Eytdenco  of  Payment  as  against  third  parties.  See  note, 
L.  B.  A.  737. 


6  OaL  815-319,  HASTINGS  T.  VATTOHN. 

Delivery  of  Oonveyanco  Depends  more  upon  intention  of  parties 
than  upon  mode  of  fulfilling  it. 

Approved  in  McGrath  v.  Hyde  (Gal.),  21  Pac.  949,  deed  made  by 
husband  to  wife  and  placed  in  trunk  by  him  after  saying  it  could  be 
wcorded  at  any  time  was  delivered. 

Distinguished  in  Whitney  v.  Dewey,  10  Idaho,  653,  654,  80  Pac. 
1122,  69  Ix  R.  A.  572,  parol  evidence  is  inadmissible  to  show  that 
deed  absolute  on  face  delivered  to  grantee  was  to  take  effect  only  on 
performance  of  conditions  not  expressed  therein. 

When  Defects  in  Certificates  of  acknowledgment  are  fatal.  Soo 
note,  106  Am.  8t  Bep.  520. 

6  CaL  319-822,  FOBD  T.  HOI.TOK. 

Error  will  not  bo  Presomed  but  must  be  afllrmatively  shown. 

Approved  in  Evans  v.  Glencross,  4  Ariz.  226,  36  Pac.  213,  on  appeal 
it  is  preoumed  that  allegation  was  proved  unless  record  shows  con- 
trary. 

What  are  Betterments,  and  allowance  therefor.  See  note,  81  Am. 
St.  Bep.  176. 

Idability  of  Cotenants  for  improvements  and  repairs.  See  note,  20 
L.  R.  A.  451. 

6  CaL  822-325,  SCCTEB  ▼.  GQBHAM. 

Chattel  Mortgage  Stlpnlating  for  Enjoyment  of  possession  by 
mortgagor  until  breach  of  conditions  is  invalid  as  to  all  except  parties 
to  it. 

Approved  in  Bank  of  XTkiah  v.  Gibson  (Gal.),  39  Pac.  1070,  chattel 
mortgage  on  property  other  than  that  authorized  by  law  is  valid 
against  all  persons  except  subsequent  creditors  of  mortgagor  and  bona 
fide  purchasers. 

Effect  npon  Validity  of  Mortgage  of  merchandise  of  provision  or 
agreement  giviog  mortgagor  possession  with  power  of  sale.  See  note, 
18  L.  B.  A.  «13. 

Effect  of  Chattel  Mortgagee  taking  possession  before  any  specific 
right  of  creditors  has  attached  to  cure  original  defect.  See  note, 
25  U  B.  A.  (n.  a)  lia. 

6  CaL  327-829,  CONBOY  V.  FUNT. 
Interest  on  Unliqnldatod  Damages.    See  note,  28  L.  B.  A.  (n.  s.) 

4a 
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5  Oal.  384-836^  63  Am.  Dec  136.  PETEB8  T.  JAHBSTOWK  BBIDOS 

00. 

Bights  of  Assigneo  of  mortgage.  See  noteB,  87  Am.  St.  Bep.  747; 
79  Am.  St.  Bep.  608. 

6  Oal.  339-342,  OOODALE  T.  WEST. 

After  Appftrent  Acquiescence  in  Admission  of  eyidencOy  a  party  is 
concluded  from  questioning  its  competency. 

Approved  in  Durkee  v.  Chino  Land'  and  Water  Co.,  151  Cal.  571, 
91  Pac.  3i93,  where  rule  for  measurement  of  damages  was  adopted 
and  acquiesced  in  by  both  parties,  whether  correct  or  not,  neither 
litigant  can  question  competency  of  evidence  introduced  under  it. 

5  CaL  343-345,  DICKET  T.  HUBLBUBT. 

Time  and  Place  are  of  the  Substance  of  every  election. 

Approved  in  Yickery  v.  Wilson-,  40  Colo.  496,  90  Pac.  1036,  under 
Denver  Charter,  section  22,  providing  for  reference  of  ordinances 
to  electors  at  "general  election,"  reference  must  be  at  general  city 
election  and  not  at  state  election. 

Legislature  cannot  Confer  Nonjudicial  Punctions  on  county  judge. 

Approved  in  Board  of  Supervisors  v.  Todd,  97  Ind.  266,  99  Am.  St. 
Bep.  438,  54  Atl.  966,  62  L.  B.  A.  609,  holding  void  act  of  1896, 
relating  to  petition  by  electors  to  circuit  court  to  submit  liquor 
question  to  vote. 

5  Cal.  351-^3,  ABOENTI  ▼.  BBANNAN. 

Bight  In  Action  by  Undisclosed  Principal  to  defenses  available 
in  action  by  agent.    See  note,  28  L.  B.  A.  (n.  s.)  231. 

5  Cal.  366-356,  PEOPLE  y.  LITTLEPIELD. 

Indictment  is  Sufficiently  Certain  as  to  time  if  it  appear  from  it 
that  offense  was  committed  prior  to  inaictment. 

Approved  in  State  v.  Bogers,  31  Mont.  4,  77  Pac.  294,  upholding 
conviction  for  burglary  when  it  appeared  it  was  committed  on  day 
prior  to  date  alleged. 

Denied  in  Morgan  v.  State,  51  Fla.  78,  40  So.  829,  charging  that 
offense  was  committed  "on  or  abouV  certain  day  is  indefinite  and 
uncertain. 

Indictment  Charging  Taking  of  Three  Head  of  cattle  is  sufficiently 
certain. 

Approved  in  People  v.  Machado  (Cal.),  63  Pac.  67,  upholding 
indictment  describing  stolen  property  as  "one  cow,  the  same  being 
the  property  then,  and  there  of  H.  and  B.";  Ortega  v.  Territory, 
8  Ariz.  42,  68  Pac.  545,  indictment  for  branding  cattle,  stating 
offense  was  committed  on  or  about  a  day  specified  and«  before  find- 
ing of  indictment  is  sufficient;  State  v.  Bathbone,  8  Id&ho,  167,  67 
Pac.  187,  upholding  information  charging  larceny  of  two  marea 

Legislature  may  Leave  It  to  Court  oir  jury  to  say,  within  certain 
limits,  what  tne  penalty  shall  be. 

Approved  in  Territory  of  Hawaii  v.  Marshall,  13  Haw.  79,  uphold- 
ing statute  which  divides  offense  of  making  and  publishing  a  libel 
into  two  degrees. 
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5  CaL  357-359,  PEOFUS  ez  reL  McMINN  t.  HASKEU*. 
liegislatare  may  Alter  Term  of  OflLce  of  purely  legislative  creation. 
Approved  in  Territory  v.  Albright,  12  N.  M.  319,  78  Pac.  212  (in 

opinion  of  lo^er  eourt),  supreme  court  holding  a^seeeor  appointed 
pursuant  to  amendment  of  1903,  to  aot  dividing  BernardiUo  county, 
was  not  entitled  to  office. 

6  CaL  360-365,  63  Am.  Dec.  135,  Ii£AY  v.  HANSON. 

Ab  8o<m  as  Ferryman  Signiflea  His  AflBent  to  receive  pasaenger  he 
is  liable  for  safe  transit  and  dieliv^ry. 

Approved  in  Wileon  v.  Alexander,  115  Tenn.  134,  88  S.  W.  937, 
applying  rule  where  ferryman'  told  mule  driver,  who  knew  boat  waa 
not  fastened,  to  drive  on  and  mulee  backed  off  boat  into  water. 

Ferryman  aa  a  Common  Oiarrier.    See  note,  68  L.  B.  A.  154,  160. 

5  OaL  36&-369,  MONTQOMEBT  ▼.  HUNT. 

Sale  of  Fersonal  Property  without  actual  change  of  possession  is 
void  aa  to  creditors. 

Approved  in  Kennedy  v.  Conroy  (Cal.),  44  Pae.  796,  bill  of  sale  of 
■heep  and  hoge  from  stepfather  to  stepson  without  any  manifest 
change  in  poesession  was  void  as  to  creditors;  Avery  Mfg.  Co.  v. 
Emsweller,  31  Ind.  App.  293,  67  N.  E.  947,  upholding  delivery  of  farm 
machinery  sold  on  farm  where  buyer  removed  portion. 

Bight  to  Impeach  One's  own  witness.  See  note,  21  L.  B.  A.  419, 
420. 

6  CaL  373-380.  FEOFIiB  ex  reL  ATTOENBT  GENEBAIi  ▼.  FOIt- 

80M. 

Adoption  of  Common  Law  in  United  States.    See  note,  22  L.  B.  A. 

506.  .  .  ^ 

Effect  of  State  Constitations  an-d  statutes  upon  inheritance  by  or 

from  alien.    See  nat»,  31  L.  B.  A.  87,  147. 
Effect  of  Treaties  upon  alien's  right  to  inherit.    See  note,  32  L.  B. 

A.  186. 

Necessity  for  Judicial  Proceedings  to   effect  escheat.    See  note, 

15  L.  B.  A.  (n.  8.)  363. 

5  OaL  381-387,  PBOPUES  ex  rel.  ATTOENBY  aENEBAL  v.  GEBKB. 

Statntes  Yield  to  Treaties. 

Approved  in  In  re  Stixrud's  Esta-te,  58  Wash.  343,  109  Pacs  345, 
holding  inheritance  tax  law  of  1907   void  as  in  conflict  with  Swedish 

treaty.  ^^  ^ 

Effect  of  Treaties  upon  Alien's  Bight  to  inherit.    See  note,  32  li. 

B.  A.  177^  186. 

5  OaL  393-395,  TEVIS  ▼.  WOOD. 

Notice  to  Indorsers  That  l>emand  and  dishonor  were  one  day  too 
late  was  insufficient. 

Disapproved  in  Derham  v.  Donohue,  155  Fed.  388,  83  C.  C.  A. 
657,  mistake  in  dating  n<ytice  of  protest  January  25,  1904,  instead  of 
January  25,  1905,  and  failure  to  state  certificate  contained  words, 
"No  interest  after  six  months,"  did  not  mislead  or  prejudice  indorser. 

6  Cal.  395-399,  TABTAB  ▼.  SPBINO  OBEEK  WATEB  ETO.  00. 

The  Bight  to  Mine  on  Public  Land  carries  with  it  as  incidents 
right  to  use  of  wood  and  water. 
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Apporoved  in  dissenting  opinion*  in  Imx  ▼.  Haggin  (Cal.)^  4  Pae. 
932,  majority  holding  grantee  of  public  lands  through  which  water 
flows  is  entitled  to  hare  water  continue  to  flow  in  its  natural  chan- 
nel; Miles  V.  Butte  Electric  Co.,  S2  Mont.  66,  79  Pac.  553,  arguendo. 

5  Cal.  400-401,  THBOCKMOBTON  T.  BUBB. 

fixtent  of  Becovery  in  Ejectment  by  tenants  in  common  against 
stranger.    Se«  note,  6  L.  B.  A.  (n.  &)  712. 

6  CaL  401-403,  SCALE  ▼.  MITCHELL. 

In  Construction  of  Statutes  rule  of  stare  decisis  is  adhered  to. 

Approved  in  Hayes  v.  Kelley,  111  Tenn.  300,  76  8.  W.  893,  con- 
struing  Shannon's  Code,  section  48>82,  relating  to  filing  of  transcripts 
in  election  contests. 

Effect  of  Statntes  making  pre-existing  contracts  illegal.  See  note, 
120  Am.  St.  Bep.  480. 

6  Cal.  40&-407,  CABPENTIEB  ▼.  EABT. 

Equity  has  Jurisdiction  to  Set  Aside  Judgment  obtained  by  fraud. 

Approved  in  Hanley  v.  Hanley,  4  Cof.  Prob.  477,  equity  has  juris- 
diction to  set  aside  homestead  procured  to  be  set  apart  by  fraud. 

6  Cal.  410-412,  FOTTEB  ▼.  SEALE;  S.  C,  8  Cal.  220. 

Power  of  Appellate  Court  Orer  Verdict  for  excessive  damages. 
See  note,  26  L.  B.  A.  991. 

6  Cal.  412-413,  PICKETT  Y.  SUTTEB. 

Contracts  of  Intoxicated  Persons.  See  notes,  107  Am.  St.  Bep.  538; 
54  L.  B.  A.  442;  2  L.  B.  A.  (n.  s.)  667. 

"What  Intoxication  will  Excuse  Crime.    See  note,  36  L.  B.  A.  465. 

6  Cal.  416-417,  GXnr  ▼.  FBANKLIN. 

After  Judgment  on  Promissory  Note  has  been  obtained,  rate  of 
interest  is  regulated  by  statute. 

Approved  in  United  States  Nat.  Bank  ▼.  Waddingham,  7  Cal. 
App.  175,  93  Pac.  1047,  judgment  providing  that  note  shall  bear 
interest   at  rate  fixed  therein   until   execution  was   erroneous. 

In  Action  on  Note  or  Chose  in  Action  the  theory  of  law  is  that 
damages  be  recovered  for  nonperformance  of  contract. 

Distinguished  in  Compressed  Air  Co.  v.  West  San  Pablo  Co.,  9 
Cal.  App.  365,  99  Pac.  533,  in  action  to  recover  property  leased  and 
unpaid  rental  therefor,  no  recovery  can  be  had  for  money  not  due 
at  beginning  of  action. 

5  CaL  418,  63  Am.  Dec.  139,  QUIGLEY  v.  GOBHAM. 
Exemption    of  Tools  and  Implements  from  execution.    See  note, 

123  Am.  St.  Bep.  144. 

6  Cal.  419-426,  VAN  DE  CASTEELE  ▼.  COBNWALL. 
Liability  of  Notaries.    See  note,  82  Am.  St.  Bep.  385. 

6  Cal.  428-429,  B0BIN80N  ▼.  HOWABD. 

Judgment  Which  Determines  Merits  of  Case  is  bar  to  subsequent 
action. 

Approved  in  Prye  v.  Miley,  54  W.  Va.  333,  46  S.  E.  138,  following 
rule;  Wiese  v.  San  Francisco  M.usical  Society,  82  Cal.  646,  23  Pac. 
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212,  7  li.  B.  A.  577,  wh«re  in  action  for  sick  benefits  question  of 
Taliditj  of  by-law  was  litigated,  defendant  was  estopped  from  mak- 
ing same  defense  in  action  for  installments  subsequently  due;  Ajres 
▼.  Cone,  13S  Fed.  781,  71  C.  0.  A.  144,  where  validity  of  claim 
of  a  petitioning  creditor  in  involuntary  bankruptcy  proceedings  was 
put  in  issue  by  bankrupt's  answer,  determination  in  favor  of  cred- 
itor was  conclusive;  Glass  v.  Basin  &  Bay  State  Min.  Co.,  85  Mont. 
572,  90  Pac.  754,  where  judgment  rendered  on  pleadings  was  affirmed 
on  appeal,  but  supreme  court  reserved  certain  question,  judgment 
was  not  bar;  Board  of  Commrs.  of  Grant  Co.  v.  Cross,  12  N.  M.  76, 
73  Pac.  616,  where  demurrer  to  complaint  was  sustained,  in  deter- 
mination of  which  material  issues  passed  on  and  defendant  refused 
to  amend  and  appealed,  affirmance  is  bar  to  new  suit  in  same  catlse 
of  action;  Lockhart  v.  Leeds,  12  N.  M.  167,  76  Pac.  315,  holding 
judgment  on  demurrer  br  bar. 

6  CaL  430-432,  GOODRICH  ▼.  MAXTSVILLB. 

Findings  of  Referee  can  be  Reviewed  only  upon  motion  for  new 
trial  or  upon  appeal. 

Approved  in  United  States  v.  Ramsey,  158  Fed.  493,  applying 
rule  under  Idaho  statute  adopted  from  California  code. 

TMal  Before  Referee  Skoiild  be  Oondncted  in  same  manner  as  be- 
fore court. 

Approved  in  Estate  of  Burns,  2  Cof.  Prob.  46,  where  executor  re- 
fers doubtful  claim  to  referee,  reference  must  be  conducted  as  pro- 
vided in  Code  of  Civil  Procedure,  sections  638-645,  1508. 

6  CaL  435,  OARRIERE  ▼.  MINTX7RN. 

Avennent  aa  to  Counsel  Fees  is  unnecessary  in  foreclosure  suit 
where  amount  is  stipulated  in  mortgage. 

Approved  in  Hewett  v.  Dean  (Cal.),  25  Pac.  756,  allegation  that 
three  hundred  dollars  was  reasonable  attorney's  fee  was  sufficient, 
without  averment  showing  actual  payment  of  that  amount. 

5  CaL  445-446,  63  Am.  Dec.  140,  HILL  T.  NBWMAK. 

Right  to  Water  is  Rigbt  Running  with  land  and  has  none  of  char- 
acteristics of  mere  personalty. 

Approved  in  Stanislaus  Water  Co.  v.  Bachman,  152  Cal.  726,  93 
Pac.  865,  15  L.  R.  A.  (n.  s.)  359,  right  to  water  which  has  been 
diverted  into  ditches  for  purposes  of  irrigation  is  real  and  not 
personal  property;  Northern  Light  etc.  Co.  v.  Stacher,  13  Cal.  App. 
421,  109  Pac.  900,  riparian  rights  are  proper  subject  of  condemnation 
to  public  use. 

Right  to  Running  Water.    See  note,  81  Am.  St.  Rep.  418. 

Property  In  Water  of  %  Stream  upon  public  lands  may  be  acquired 
Dy  mere  appropriation. 

Approved  in  Lux  v.  Haggin  (Cal.),  4  Pac.  928,  where  state  has 
authorized  appropriation  of  water  running  through  its  own  lands, 
rights  of  appropriator  are  superior  to  those  of  subsequent  purchaser. 

Ri^t  of  Prior  Appropriator  of  Water.    See  note,  30  L.  R.  A.  670, 

5  CaL  449,  JOYOB  T.  JOYCE. 

Acts  of  Deputies  must  be  Done  in  the  name  of  their  principals. 
•    Approved  in  People  v.  Le  Doux,  155  Cal.  544,  102  Pac.  520,  dis- 
qualification of  sheriff  to  summon  jury  panel  affected  all  his  depu- 
ties. 


5  Cal.  453-467     NOTES  ON   CALIFORNIA   REPORTS.  62 

Distinguished  in  Jordan  v.  McDonnell,  151  Ala.  2)86,  44  So.  103, 
copy  of  writ  of  error  from  federal  circuit  court  sufficiently  authen- 
ticated to  be  admissible  in  evidence  where  seal  was  attached  to 
certificate  signed  "A,  clerk  of  XJ.  S.  Circuit  Court,  per  B,  Deputy 
Clerk." 

Persons  in  Whose  Name  deputy  should  act.  See  notes,  106  Am. 
St.  Rep.  826,  827,  82f8;  19  L.  R.  A.  180. 

5  Cal.  453-454,  BITCHIE  ▼.  DAVIS. 

Report  of  Beferee  will  not  be  Set  Aside  because  of  defect  in  plea 
not  raised  by  demurrer. 

Approved  in  Wilkins  v.  Stidger,  22  CaL  235,  too  late  to  make  ob- 
jeetion  after  verdict. 

6  OaL  456-457,  DILLON  ▼.  BYBNE. 

Debt  is  not  Lost  by  Acceptance  of  new  mortgage  intended  to  sup- 
ply old  one  and  secure  same  debt. 

Approved  in  Farmers'  Loan  etc.  Co.  v.  Meridian  Waterworks  Co., 
139  Fed.  671,  where  water  company  having  franchise  from  city  to 
construct  waterworks,  made  new  issue  of  bonds  pending  suit  by  city 
to  annul  its  franchise,  provision  therein  for  renewal  and  extension 
of  prior  mortgages,  did  not  operate  to  discharge  such  mortgages. 

Lien  for  Purchase  Money  of  homestead.  See  note,  86  Am.  St. 
Rep.   176. 

5  Cal.  460-461,  ROBINSON  ▼.  PIOCHE. 

Intoxication  of  Person  Injured  by  Falling  through  hole  in  side- 
walk is  no  defense  to  action  for  damages. 

Approved  in  Perkins  v.  Sunset  Tel.  &  Tel.  Co.,  155  Cal.  722,  103 
Pac.  195,  mere  abstraction  or  lack  of  attention  to  condition  of  side- 
walk by  pedestrian  cannot  be  assigned  as  contributory  negligence; 
Jackson  v.  Southern  Pacific  Co.,  11  Cal.  App.  105,  103  Pac.  1100, 
instruction  making  intoxication  contributory  negligence  without  re- 
gard to  its  degree  or  character  was  properly  refused. 

Intoxication  as  AfTecting  Negligence.    See  note,  40  L.  R.  A.  138. 

6  Cal.  46S-465,  WASHBURN  v.  ALDEN. 

Oelieral  Words  in  Power  of  Attorney  following  declaration  of 
particular  purpose  are  limited  to  acts  necessary  to  accomplish  such 
purpose. 

Distinguished  in  Moore  v.  Gould,  151  Cal.  728,  91  Pac.  618,  gen- 
erality of  terms  employed  in  power  of  attorney  clearly  included 
authority  to  execute  instruments  of  renewal. 

Implied  Powers  Under  Power  of  Attorney  to  transact  business. 
See  note,  4  L.  R.  A.  (n.  s.)  844. 

5  Oal.  465-467,  GBEWELL  v.  HENDERSON. 

Court  has  No  Jurisdiction  to  Enter  Judgment  until  after  expiration 
of  time  to  appear. 

Approved  in  Forsyth  v.  Chambers,  30  Nev.  340,  96  Pac.  931,  where 
service  is  had  by  publication,  it  is  improper  to  take  judgment  un- 
til twenty  days  after  completion  of  publication  in  cases  where  per- 
sonal service  cannot  be  had. 
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6  OaL  467^70,  POSTEK  ▼.  BASSETTE. 

In  Case  of  Lost  Instnunents  Witness  need  not  recite  contents  word 
for  word. 

Approved  in  Rogers  ▼.  Clark  Iron  Co.,  104  Minn.  212,  116  N.  W. 
744,  reaffirming  rule;  Seaboard  National  Bank  v.  Ackerman,  16  Cal. 
App.  58,  116  Pac.  92,  restoring  burnt  records  of  action. 

Saffici«ncy  of  Evldonco  of  lost  deeds.  See  note,  134  Am.  St.  Rep. 
1096. 

Power  of  Attorney  Coupled  With  an  Interest  cannot  be    revoked. 

Distinguished  in  Weaver  v.  Richards,  144  Mich.  407,  108  N.  W. 
387,  6  L.  R.  A.  (n.  s.)  855,  power  appointing  attorney  to  sell  all 
property  of  signer  and  providing  that  it  shall  be  irrevocable  and 
survive  is  not  coupled  with  interest  and  is  revoked  by  death  of 
grantor. 

5  Cal.  470-471,  MUNBOE  v.  THOMAS. 

Ferry  Franchise  is  not  Subject  to  execution. 

Distinguished  in  Evans  v.  Kroutinger,  9  Idaho,  158,  72  Pae.  884, 
holding  ferry  franchise  may  be  sold  on  execution. 

Execution  or  Judicial  Sale  of  Corporate  Franchise  or  property 
necessary  to  its  enjoyment.     See  note,  20  L.  R.  A.  737. 

EstabllBhment,  Beinilation  and  Protection  of  Ferries,  See  note, 
59  L.  R.  A.  545. 

5  CaL  471-474,  MOOBB  ▼.  McKINLAT. 

A  Warranty  will  not  be  Implied  where  party  has  an  opportunity 
to  examine  goods. 

Approved  in  Tustin  Fruit  Assn.  v.  Earl  Fruit  Co.  (Cal.),  53  Pac. 
698^  where  defendant  accepted  oranges  a»  No.  1  fruit,  relying  on  its 
own  judgment,  no  warranty  of  quality  was  implied,  notwithstand- 
ing there  were  latenit  defects  in  goods.  See  note,  102  Am.  St.  Rep. 
608,  on  implied  warranty  of  quality. 

Warranty  on  Sale  of  Goods  by  sample.    See  note,  70  L.  R.  A.  660. 

Implied  Warranty  of  Quality  in  Salee  by  description.  See  note, 
14  L.  R.  A.  494. 

Implied  Warranty  of  Fitness  of  Property  bought  for  special  pur- 
pose.    See  note,  22  L.  R.  A.  195,  196. 

6  CaL  474^75,  NICHOLSON  T.  PATCHIN. 

Where  Employee  Continues  in  Service  after  expiration  of  con- 
tract, terms  of  original  contract  as  .to  compensation  control. 

Approved  in  Perry  v.  Noonan  Furniture  Co.,  8  Cal.  App.  39,  95 
Pae.  112d,  remedy  for  continued  salary  is  by  assumpsit  on  contract 

6  CaL  476-478,  CLARY  ▼.  HOAGLAND;  8.  C,  6  Cal.  685. 

Instance  of  Issues  Where  an  Inferior  Board,  officer  or  tribunal,  exer- 
eising  judicial  functions,  has  exceeded  its  jurisdiction,  and  there  is 
no  adequate  remedy  at  law. 

Approved  in  Berkey  v.  Thompson,  126  Iowa,  398,  102  N.  W.  136, 
where  defendant  moved  to  tax  costs  of  transcribing  reporter's  notes, 
district  court's  action  in  overruling  action  of  supreme  court  is  re- 
Tiewable  on  certiorari. 

Exceptions  to  Bule  That  Certiorari  will  not  lie  where  there  is  an 
appeaL    See  note,  50  L.  R.  A.  793. 
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Who  may  Prosecnte  Writ  of  certiorarL  See  note^  103  Am.  St  Bep. 
112. 

6  Oal.  480-482,  63  Am.  Dec.  141,  OLEMDOBP  ▼.  SWABTZ. 

Necessity  of  New  Consideration  to  Support  Waiver  of  failure  to 
give  notice  of  dishonor,  or  subsequent  promise  by  indorser.  See 
note,  29  L.  B.  A«  312. 

6  CaL  483-485,  PBIOE  T.  DUNIlAF. 

The  Party  to  Whom  a  Note  is  made  payable  is  prima  facie  the 
owner. 

Approved  in  Buss  v.  Tuttle,  158  Cal.  231,  110  Pac.  815,  holding 
defendant  cannot  object  that  plaintiff,  who  is  apparent  owner  of 
contract  to  sell  corporate  stock,  is  not  real  party  in  interest. 

Who  is  Beal  Party  in  Interest  within  statutes  defining  parties  by 
whom  action  must  be  brought.    See  note,  64  L.  B.  A.  601. 

Snflciency  of  Answers  Denying  Ownership  of  plaintiff  in  actions 
on  negotiable  instruments.     See  note,  66  L.  B.  A.  536,  537,  554. 

Actions  on  Lost  Instruments.    See  note,  94  Am.  St.  Bep.  473,  474. 

5  Oal.  485-486,    GBOVEB  ▼.  HAWLEY. 

Necessity  and  Character  of  Title  or  Possession  to  sustain  action  of 
trespass.    See  note,  30  L.  B.  A.  (n.  s.)  257. 

5  CaL  494-497,  EX  PABTE  COHEN. 

Contempt  Is  Disobedience  or  Besistance  of  lawful  order  of  court  or 
judge. 

Approved  in  Alan  v.  Everett,  7  Haw.  84,  upholding  judgment  for 
damages,  though  rather  large,  against  police  judge  who  inflicted 
fine  for  failure  to  obey  order  beyond  his  authority  to  make. 

Courts,  Tribunals  and  Persons  authorized  to  punish  contempts. 
See  note,  117  Am.  St.  Bep.  951. 

Disobedience  of  Void  Order  as  contempt.  See  note,  16  L.  B.  A. 
(n.  8.)   1067. 

Equity  Court  may  Appoint  Eecelver  and  order  him  to  take  posses- 
sion of  property  in  controversy. 

Approved  in  Severns  v.  English,  19  Okl.  577,  101  Pac.  754,  re- 
affirming rule. 

Where  Accused  Appears  and  Answers  to  rule  to  show  cause  in  con- 
tempt, court  acquires  jurisdiction  over  his  person. 

Approved  in  dissenting  opinion  in  State  v.  Harvey,  16  N.  D.  166, 
112  N.  W.  59,  majority  holding  accused  in  contempt  proceedings 
does  not  waive  want  of  jurisdiction  by  pleading  to  charge  based 
on  information  and  belief. 

5  CaL  502,  BENNETT  ▼.  TATLOB. 

Mortgagor's  Wife  may  Intervene  in  Foreclosure  of  mortgage  on 
homestead. 

Approved  in  Potlatch  Lumber  Go.  v.  Bunkel,  16  Idaho,  197,  101 
Pac.  397,  23  L.  B.  A.  (n.  s.)  536,  claimant  of  property  attached  in 
action  for  debt  may  intervene;  McDonald  v.  Sanford,  88  Miss.  639, 
117  Am.  St.  Bep.  758,  41  So.  370,  husband  and  wife  may  maintain 
bill  to  cancel  decree  in  suit  to  which  wife  was  not  party,  declaring 
that  instrument  executed  by  husband  alone  constituted  encumbrance 
on  homestead. 
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Sadtals  in  Mortgage  as  Evldeiiee  of  indebtedneu.  See  note^  112 
Am.  St.  Bep.  793. 

6  OaL  604-607,  8ABOENT  ▼.  WILSON. 

Wlfo  of  Mortgagor  may  Intervene  in  Foredomire  of  mortgage  on 
property  claimed  as  homestead. 

Cited  in  Honssels  v.  Taylor,  24  Tex.  Civ.  App.  76,  6S  &  W.  191, 
argaendo. 

6  OaL  607-n509,  LABUE  ▼.  OASKINS. 

Writ  of  Beview  will  not  Lie  to  annul  judgment  where  justice  court 
acts  within  its  jurisdiction. 

Approved  in  Hall  v.  Justice's  Court,  5  Cal.  App.  133,  89  Pac.  871, 
delay  of  eight  years  in  entering  judgment  by  default  after  return 
of  summons  does  not  show  excess  of  jurisdiction* 

6  CaL  609-610,  PHILLIF8  y.  HBNSHAW. 
Agent  lias  No  Bight  to  Sue  for  purchase  money  due  his  principaL 
Approved  in  Tustin  Fruit  Assn.  v.  Earl  Fruit  Co.  (Cal.),  53  Pae. 

695,  where  agent  contracted   directly  with  a  party  as  a  principal, 

he  may  sue  in  his  own  name  on  the  contract  whether  or  not  fact 

of  agency  was  known. 

6  Oal.  611-613,  OUT  y.  OABBTEBE. 

Miscellaneous. — Cited  in  Faber  v.  Muir,  27  Tex.  Civ.  App.  31,  64 
S.  W.  940,  where  executory  contract  for  sale  of  land  provided  that 
vendee  should  erect  building  on  lot  and  vendor  should  advance  him 
certain  sum  for  its  construction,  and  vendee  employed  plaintiff  to 
build  house,  and  vendor  without  notice  paid  vendee  the  money,  plain- 
tiff acquired  no  lien. 

6  CaL  515-517,  OBD  v.  McKEC 

It  is  Duty  of  Court  of  Equity  to  adjust  rights  of  all  parties  be- 
fore it. 

Approved  in  Swan  v.  Talbot,  152  Cal.  147,  94  Pac.  240,  17  L.  B. 
A.  (n.  s.)  1066,  court  had  jurisdiction  to  state  and  settle  account 
between  the  parties,  where  it  found  for  rescission  of  bill  of  sale 
and  it  was  impractical  to  decree  return  of  property;  dissenting  opin- 
ion in  Hawley  v.  Griffin,  121  Iowa,  703,  97  N.  W.  90,  majority  hold- 
ing heirs  of  deceased  owner  on  vacating  decree  in  favor  of  plaintiffs 
in  quiet  tftle  suit  cannot  interpose  as  defense  to  suit  their  right  of 
redemption  conferred  by  Code,  sections  892,  893. 
I  OaI.  Notes— 6 
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6  Cal.  19-21,  CmmnNaHAM  ▼.  DORSET. 

Lon  of  ProfltB  of  Sale  or  Purchase  as  damages.  Bee  note,  52  L. 
R.  A.  247. 

6  CaL  26-29,  FEOPI.E  y.  POBTES. 

A  Resignation  la  Effectnal  without  acceptance  by  the  appointing 
power. 

Approved  in  MoTins  r.  Lee,  30  Fed.  301,  director  of  national  bank 
may  resign. 

Distinguished  in  dissenting  opinion  in  State  v.  Murphy,  30  Nev. 
428,  429,  97  Pac.  720,  18  L.  B.  A.  (n.  s.)  1210,  majority  holding 
sheriff  could  withdraw  resignation  before  day  of  taking  effeot, 
though  accepted  by  county  commissioners. 

Criticised  in  State  ▼.  Superior  Court,  46  Wash.  619,  620,  123  Am. 
St.  Bep.  944,  91  Pac.  5,  12  L.  B.  A.  (n.  s.)  1010,  where  officer  re- 
signs, no  vacancy  exists  until  resignation  is  formally  accepted. 

Neoeeaity  of  Acceptance  to  Oomplete  Resignation  of  office.  See  note, 
23  L.  B.  A.  682. 

Right  to  Repudiate  or  Withdraw  resignation.  See  note,  16  L.  B. 
A.  (n.  s.)  1060. 

Proclamation  of  Goyemor  Required  by  Statute  is  necessary  to 
validity  of  a  special  election. 

Approved  in  Marsden  v.  Harlocker,  48  Or.  93,  120  Am.  St.  Bep. 
786,  85  Pac.  329,  under  act  of  1905,  local  option  election  is  invalid 
where  court  did  not  meet  to  authorize  election. 

Kecesaity  of  Kotlce  or  Proclamation  of  election.  See  note,  120 
Am.  St.  Bep.  795. 

Irregnlaritiea  Avoiding  Elections.  See  note,  90  Am.  St  Bep.  62, 
67,  68,  69. 

6  OaL  29^-32,  REIKA  ▼.  GROSS. 

Party  Roceiving  Money  to  Use  of  Another  is  rightfully  in  posses- 
sion until  same  is  demanded. 

Denied  in  Young  v.  Kimber,  44  Colo.  452,  98  Pac.  1133,  where 
bailee   of   bonds   belonging   to    plaintiff    delivered    interest    coupons 

(67) 
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to  defendant  for  collection  for  plaintifTB  use,  no  demand  is  neces- 
sary to  entitle  plaintiff  to  sue  for  proceeds  of  coupons. 

6  Cal.  32-33,  PAGE  y.  BANDALI.. 

Privilege  of  Nonresident  Witness  from  suit.  See  note,  25  L.  B.  A. 
728. 

Miscellaneous.— Cited  in  Bechtel  v.  Wier,  152  Gal.  447,  93  Pae. 
^  77,  15  L.  B.  A.  (n.  s.)  459,  to  point  that  execution  sale  en  masse 
instead  of  by  separate  parcels  is  voidable  and  not  void;  Yigoureux 
▼.  Murphy,  54  Cal.  351,  miscited. 

6  Oal.  33-41,  BITCHIE  ▼.  DOBLANI>. 

Jurisdiction  of  Action  to  Quiet  Title  and  obtain  possession  of  land 
against  persons  holding  under  common  source  but  claiming  distinct 
tracts  of  the  land.     See  note,  126  Am.  St.  Eep.  995,  998.    ' 

Effect  of  Legal  Bemedy  upon  equitable  jurisdiction  to  remove 
,    eloud  on  title.    See  note,  12  L.  B.  A;  (n.  s.)  51. 

Jurisdiction  of  Equity,  upon  Ground  of  avoiding  multiplicity  of 
suits,  to  entertain  suit  for  possession  of  separate  parcels  held  by 
different  defendants  under  common  source.  See  note,  14  L.  B.  A. 
(n.  s.)  241. 

6  Cal.  41-43,  BiEBBII.L  v.  GOBHAM. 

Two  Laws  on  tbe  Same  Subject  must  be  construed  together,  if 
possible. 

Approved  in  Home  for  the  Care  of  Inebriates  v.  Beis,  95  Gal.  148, 
30  Pac.  207,  act  providing  that  fines  for  drunkenness  should  be  paid 
to  home  for  inebriates  not  repealed  by  act  providing  that  police 
court  fines  should  be  paid  into  city  treasury. 

Fact  That  Assessment  for  State  and  county  taxes  in  city  not 
based  on  city  assessor's  valuation  as  required  by  statute  is  no  ground 
for  enjoining  collection  of  taxes. 

Approved  in  Wilson  v.  Green,  135  N.  C.  350,  47  S.  E.  472,  taxpayer 
cannot  restrain  collection  of  tax  on  ground  that  property  has  been 
fraudulently  assessed. 

Injunction  Against  Collection  of  illegal  taxes.  See  note,  22  L.  B. 
A.  702,  703. 

6  Cal.  43-44,  DAXTMIEL  ▼.  GOBHAM. 

*  Where  Goods  of  Third  Party  are  Mixed  with  property  of  judg- 
ment debtor,  sheriff  is  not  liable  for  levying  on  them  as  property 
of  debtor  unless  there  has  been  notice  and  demand  for  goods  by 
owner. 

Approved  in  McCausey  v.  Hock,  159  Mich.  574,  124  N.  W.  572, 
where  officer  levies  on  goods'  some  of  which  are  subject  to  execution 
and  some  not,  it  is  his  duty  to  separate  them  if  possible. 

Liability  of  Ministerial  Officers  for  nonperformance  and  mis- 
performance  of  official  duties.    See  note,  95  Am.  St.  Bep.  125. 

6  CaL  45-46,  BUBDGE  ▼.  UNDEBWOOD. 

Location  of  Mining  Claim.    See  note,  7  L.  B.  A.  (n.  s.)  770. 
f 

6  Cal.  46-47,  WATSON  ▼.  ZIMMEBMAN. 

Property  or  Invasion  of  Possession  for  which  ejectment  is  main- 
tainable.   See  note,  116  Am.  St.  Bep.  570. 
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6  Cal.  47-63,  66  Am.  Doc.  476,  SMITH  ▼.  BANDAUi. 

Inadaqnacy  of  Prlco  is  not  of  Itself  Snfflcient  to  set  aside  execution 
sale. 

Approved  in  Odell  t.  €oz,  151  Cal.  73,  90  Pac.  196,  setting  aside 
ezeeution  sale  of  corporate  stock  worth  two  thousand  dollars  for 
twenty-one  dollars,  where  by  reason  of  manner  of  levy  and  of 
giving  notice  of  sale  judgment  debtor  was  ignorant  of  sale. 

Failnre  of  Sheriff  Prior  to  Ezecntioii  Sale  of  realty  to  give  proper 
notice  does  not  avoid  sale. 

Approved  in  Barton  v.  Kipp,  30  Mont.  286,  287,  76  Pac.  565,  566, 
failure  to  give  notice  ef  execution  sale  provided  by  law  does  not 
invalidate  sale;  dissenting  opinion  in  Satterwhite  v.  Melczer,  3  Ariz. 
170,  24  Pac.  186,  majority  holding  levy  of  execution  out  of  district 
court  by  constable  instead  of  sheriff  is  void. 

Necessity  for  Becording  Deeds  and  mortgages.  See  note,  82  Am. 
St.  Bep.  399. 

6  CaL  53-55,  SHEBWOOD  y.  DUNBAB. 

Adtton  for  Ctontrlbntion  not  Founded  on  express  promise.  See 
note,  98  Am.  St.  Bep.  43. 

6  Cal.  55-56,  GBANT  Y.  WHITE. 

Where  There  is  No  Begular  Substitntion  of  Attomesrs  as  pointed 
out  by  statute,  notices  may  be  served  on  attorney  of  record. 

Approved  in  Choctaw  etc.  B.  Co.  v.  Burgess,  21  Okl.  121,  123,  95 
Pac.  610,  611,  following  rule. 

6  Oal.  56-67,  HABT  v.  VIDAIfc 

In  Action  for  Valne  of  Attorney's  Services  in  certain  suit,  value 
of  plaintiff's  services  in  another  action  is  inadmissible. 

Approved  in  Heblich  v.  Slater,  217  Pa.  409,  66  Atl.  656,  in  action 
for  legal  services  rendered,  evidence  of  amount  paid  another  attor- 
ney for  services  in  same  case  is  inadmissible. 

6  CaL  57-61,  MATOON  ▼.  EDEB. 

Affldavit  for  Arrest  Alleging  Fraud  on  information  and  belief  is 
sufficient. 

Approved  in  Ex  parte  Howitz,  2  Cal.  App.  757,  84  Pac.  231,  com- 
plaint on  which  order  for  arrest  founded  need  not  charge  fraud. 

Constitutionality  of  Imprisonment  for  debt.  See  note,  34  L.  B.  A. 
642. 

Writ  of  Arrest  is  Only  Intermediate  Process  to  secure  presence 
of  party  till  final  judgment,  and  facts  on  which  it  is  based  must  be 
affirmatively  found  in  judgment. 

Distinguished  in  Banning  v.  Boy,  47  Or.  123,  114  Am.  St.  Bep. 
908,  82  Pac.  710,  where  defendant  provisionally  arrested  and  order 
of  arrest  not  vacated,  and  execution  against  his  property  returned 
unsatisfied,  execution  against  person  might  issue  though  judgment  did 
not   show  issuance  of  writ   of  arrest. 

6  Cal.  63-67,  O'CALLAGHAN  v.  BOOTH. 

The  Bule  That  a  Penal  Statute  must  be  declared  on  by  the  party 
seeking  recovery  does  not  apply  to  justices  of  the  peace. 

Approved  in  Ex  parte  Luening,  3  Cal.  App.  78,  84  Pac.  446,  com- 
plaint before  justice  of  the  peace  need  not  plead  ordinance  by  title 
and  date  of  passage. 
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Power  of  County  Court  to  Treble  Damages  in  forcible  entry  eaiei 
results  from  its  power  to  try  de  novo. 

Distinguished  in  Fitchett  v.  Henley,  ai  Nev.  338,  104  Pac  1065, 
holding  void  justice's  judgment  for  three  hundred  and  ninety-six 
dollars,  treble  damages  for  unlawful  detainer,  and  one  hundred  dol- 
lars rent  due. 

Rigiht  to  Ciyil  Action  for  forcible  entry  and  detainer.  See  note, 
121  Am.  St.  Bep.  388,  396. 

6  CaL  87-68^  QrKEENTIELD  ▼.  OtrNNEUfc 

Objection  to  Necessary  Veriflcation  of  Complaint  must  be  taken 
either  before  or  at  time  of  answering. 

Approved  in  Moore  v.  Hupp,  17  Idaho,  245,  105  Pac.  213,  answer  to 
complaint  for  injunction  waives  defective  verification. 

6  Cal.  68-71,  ADAMS  ▼.  GOBHAM. 

Effect  as  to  Warehousemen  of  Becitals  in  their  receipts.  See  note, 
19  L.  B.  A.  302. 

Sufficiency  of  Selection  or  Designation  of  goods  sold  out  of  larger 
lot.    See  note,  26  L.  B.  A.  (n.  s.)  50,  51. 

6  CaL  71-73,  65  Am.  Dec.  481,  POOLE  ▼.  GEBBABD. 

The  Homestead  is  a  Joint  Estate  in  husband  and  wife  with  the 
right  of  survivorship. 

Distinguished  in  Hannon  v.  Southern  Pac.  B.  B.  Co.,  12  Cal.  App. 
354,  107  Pac.  337,  homestead  law  is  statute  of  descent. 

Husband  and  Wife  must  Join  in  deed  to  homestead. 

Distinguished  in  Cushman  v.  Davis,  79  Vt.  118,  64  Atl.  458,  where 
husband  and  wife  occupying  a  homestead  leave  same,  though  at  dif- 
ferent times,  without  any  intention  to  return  and  again  occupy 
property  as   homestead,   such   acts   constitute  abandonment   thereof. 

Effect  of  Conveyance  or  Encumbrance  of  homestead  by  one  spouse 
only.     See  note,  95  Am.  St.  Bep.  035. 

Effect  of  Wife's  Separate  Deed  of  Homestead  in  connection  with 
conveyance  or  encumbrance  by  husband,  or  her  subsequent  joinder 
therein.     See  note,  8  L.  B.  A.  (n.  s.)  750. 

6  CaL  74-75,  SACRAMENTO  VALLEY  B.  B.  CO.  ▼.  MOFFATT. 

Elements  of  Damages  Allowable  in  eminent,  domain  proceedings. 
See  note,  85  Am.  St.  Bep.  304. 

6  Cal.  75,  PEOPUB  ▼.  WHITE. 

Sale  of  Land  at  Auction  is  Void  where  no  note  or  memorandum 
Is  made  by  auctioneer. 

Approved  in  Young  v.  Patterson,  9  Cal.  App.  471,  99  Pac.  553, 
when  money  paid  into  county  treasury  title  of  state  passes,  though 
deed   not  delivered. 

Contract  for  Sale  of  Land  within  statute  of  frauds.  See  note,  lOfi 
Am.  St.  Bep.  241. 

6  Cal.  80-81,  McAULEY  ▼.  THE  TOBK  MtN.  CO. 

In  Action  Against  Corporation,  witness  who  was  stockholder  at 
time  liabilities  were  incurred  but  who  sold  out  before  action  begun 
is  incompetent. 
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ApproTed  in  Murehison  Nat.  Bank  t.  Dunn  Oil  Mills  Co.,  150  N. 
0.  687,  64  S.  E.  885^  itoekholder  in  plaintiff  corporation  ii  incompe- 
tent as  juror. 

6  Cal.  87-88,  MOSES  ▼.  THOBNB. 

To  C^Ue  tlie  Assignee  of  a  Judgment  to  sue  on  tlie  appeal  bond^ 
he  must  have  an  assignment  of  the  bond. 

Approved  in  Chilstrom  v.  Eppinger  (CaL),  59  Pae.  697,  reaffirming 
rule. 

6  Oal.  92-94,  FEOFLE  ▼.  FHOENIZ. 

General  Statute  Oontrolled  in  Some  of  Its  FroYlslons  hy  subsequent 
special  statute  is  revived  hj  amendment  of  latter  intended  to  give 
effect  to  former. 

Approved  in  County  of  Trinity  v.  County  of  Mendocino,  151  Cal. 
294,  90  Pac.  687,  act  of  March  30,  1872,  providing  for  commission 
of  survey,  prevails  over  Political  Code,  section  3969. 

6  CaL  94-96^  65  Am.  Dec.  489,  DOWNEB  y.  UBNT. 

Where  Law  is  Obliged  to  Trust  to  the  Discretion  of  an  officer, 
he  should  be  protected  from  consequences  of  an  erroneous  judgment. 

Approved  in  Wyatt  v.  Amot,  7  Cal.  App.  2^  94  Pac.  88,  superior 
judge  not  liable  in  damages  for  delay  in  deciding  case. 

Personal  Uability  of  Judicial  Officers.  8ee  note,  137  Am.  St. 
Bep.  49,  51. 

•  OaL  96-99,   PEOPLE  y.  FBEELAND. 

The  Status  of  a  Juror  Need  not  be  Establidied  by  the  best  evi- 
dence. 

Approved  in  People  v.  Quijada,  154  Cal.  246,  97  Pac.  690,  citizen- 
ship proved  by  judgments  of  naturalization  and  exercise  of  rights 
of  citizenship. 

Qualification  of  Grand  Jurors.    See  note,  28  L.  B.  A.  196. 

In  Indictment  for  Murder  It  is  Sufficient  to  describe  deceased  by 
name  by  which  he  was  commonly  known. 

Approved  in  People  v.  Gilbert,  199  N.  Y.  27,  92  N.  E.  91,  indict- 
ment alleging  that  defendant  did  kill  and  murder  Viola  Hughes 
implies  that  rational  being  was  subject  of  crime. 

Name  Under  Which  Person  may  be  indicted.  See  note,  100  Am. 
St.  Bep.  841. 

Insnlting  Words  or  Conduct  as  provocation  to  homicide.  See  note, 
4  L.  B.  A.  (n.  B.)  154. 

Heat  of  Passion  Which  wUl  Mitigate  or  reduce  degree  of  homicide. 
See  note,  5  L.  B.  A.   (n.  s.)  816. 

6  OaL  99-101,  65  Am.  Dec.  490,  GUY  y.  IDE. 

Where  Belief  can  be  Obtained  in  Trial  Courts  appellate  court  will 
not  administer  it. 

Approved  in  Luci  v.  Chin  Wa,  5  Haw.  630,  denying  appeal  from 
judgment  by  default. 

In  Foreclosure  Plaintiff  has  No  Bight  to  have  receiver  of  rents 
of  mortgaged  property  appointed  pending  litigation. 

Denied  in  Moncrieff  v.  Hare,  38  Colo.  227,  232,  233,  234,  87  Pac. 
1084,  1065,  1086,  7  L.  B.  A.  (n.  s.)   1801,  where  mortgage  pledged 
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rents  as  part  of  secarity  and  mortgagor  is  insolvent,  on  foreclosure 
decree  reeeiver  to  collect  rente  may  be  appointed. 

Power  of  Equity,  Where  Mo]:tgage  does  not  convey  title,  to  im- 
pound rents  and  profits  pending  foreclosure.  See  note^  7  L.  B.  A. 
(n.  s.)  1004,  1008. 

6  Oal.  105-108,  KELLY  ▼.  NATOBIA  WATEB  00. 

Actual  Appropriation  must  be  Test  of  priority  in  all  claims  to  the 
use  of  water,  not  founded  on  ownership  of  land  through  which  water 
flows. 

Approved  in  Lower  Tule  Biver  Ditch  Co.  v.  Angiola  Water  Co., 
149  Cal.  499,  86  Pac.  1082,  one  may  by  prior  actual  and  complete 
appropriation  acquire  water  right  paramount  to  title  of  subsequent 
appTopriator  under  code  manner;  Hewitt  v.  Story,  64  Fed.  515,  12 
G.  C.  A.  250,  30  L.  B.  A.  265,  water  right  abandoned  by  nonuser. 

Bight  of  Prior  Appropriation  of  water.    See  note,  30  L.  B.  A.  677. 

Where  One  Begins  to  Build  a  Dam  in  good  faith,  his  right  relates 
back  to  the  time  of  commencement. 

Approved  in  Otis  Co.  v.  Ludlow  Mfg.  Co.,  186  Mass.  95,  104  Am. 
St.  Bep.  563,  70  N.  E.  1011,  reaffirming  rule;  Motris  v.  Blan,  146 
Fed.  427,  effect  of  statutes  is  to  deny  to  appropriator  who  does  not 
comply  therewith  right  to  date  from  beginning  of  work. 

6  CaL  10&-11S,  BETNOLDS  y.  JOUBDAN. 

Where  Entire  Performance  has  Been  Prevented  or  terms  of  con- 
tract varied,  action  for  amount  due  should  be  in  form  of  indebitatus 
assumpsit. 

Approved  in  Brown  v.  Crown  Oold  Milling  Co.,  150  Cal.  884,  89 
Pac.  90,  following  rule;  Boyd  v.  Bargagliotti,  12  Cal.  App.  237,  107 
Pac.  154,  applying  rule  where  written  contract  modified  by  oral 
agreement  and  completion  prevented  by  defendant;  Castagnino  v. 
Balletta  (Cal.),  21  Pac.  10^,  applying  rule  where  completion  of 
building  was  prevented  by  defendants. 

Under  Common  Oount  for  Work  and  Labor,  contract  may  be  in- 
troduced in   evidence  as  admission   of  standard   of  value. 

Approved  in  Naylor  v.  Adams,  15  Cal.  App.  556,  115  Pac.  339,  and 
Breen  v.  Boy,  8  Cal.  App.  478,  97  Pac.  171,  but  reaffirming  rule; 
Brown  v.  Crown  Gold  Milling  Co.,  150  Cal.  383,  384,  89  Pac.  90, 
contract,  though  void,  admissible  as  evidence  of  terms  and  nature 
of   employment. 

6  CaL  113-116,  65  Am.  Dec.  491,  ADAMS  v.  HASKELL. 

A  Fund  in  the  Hands  of  a  Beceiver  is  not  subject  to  attachment. 

Approved  in  In  re  John  L.  Nelson  &  Bros.  Co.,  149  Fed.  592, 
applying  rule  to  ancillary  receiver  apointed  in  bankruptcy  proceed- 
ings. 

Bight  to  Attach  Property  In  Hands  of  assignee  for  creditors. 
See  note,  26  L.  B.  A.  596. 

Miscellaneous. — Cited  in  Adams  v.  Haskell,  6. Cal.  316,  65  Am.  Dec. 
517,  another  phase  of  same  litigation. 

6  Cal.  119-123,  66  Am.  Dec.  493,  CHENEBY  t.  PALMEB. 

Sale  of  Personal  Property,  Unaccompanied  by  immediate  delivery, 
Is  void  as  to  creditors,  though  delivery  made  before  levy. 
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Approved  in  Buggies  v.  Cannedy,  127  Cal.  300,  53  Pac.  918,  40  L. 
B.  A.  371,  chattel  mortgage  void  where  recordation  delayed  more 
than  aix  months. 

Where  Sale  of  Personalty  Is  Absolute  in  Temis,  but  with  under- 
standing that  it  was  only  to  operate  as  mortgage,  it  is  void  as  to 
creditors. 

Approved  in  Walkin  v.  Horswill,  24  8.  D.  202,  123  N^  W.  672,  fol- 
lowing rule. 

6  OaL  123-126^  LEONABD  T.  DABZJKGTOK. 

Wheire  Original  Sale  or  Mortgage  Void,  subsequent  advances  can- 
not be  recovered. 

Approved  in  Wells  v.  Langbein,  20  Fed.  186,  chattel  mortgage, 
void  as  in  fraud  of  creditors,  cannot  be  validated  by  taking  pos- 
,  session. 

6  OaL  126-130,  66  Am.  Dec.  496,  ADAMS  ▼.  BABTOfOB. 

A  Contract  to  Pay  More  Than  Legal  Bate  of  interest  is  void  for 
want  of  consideration  as  to  interest  already  accrued. 

Approved  in  Beed  v.  Bank  of  Ukiah,  143  Cal.  98,  82  Pac.  846, 
reaffirming  rule. 

Miscellaneous. — Cited  in  Hastings  v.  Halleck,  13  Cal.  210,  213,  re- 
ferring historically  to  cited  case. 

6  Oal.  140-141,  BATTELLE  ▼.  CONNOB. 

Where  Party  Complies  With  Terms  imposed^  and  avails  himself  of 
advantage  of  order,  he  cannot   afterward   question   its   correctness. 

Approved  in  Farley  v.  Moran  (Cal.),  31  Pac.  159,  upholding  bond 
for  construction  of  fences,  though  illegal,  where  railroad  had  taken 
possession. 

6  Oal.  141-142,  BICH  y.  DAVIS. 

Kote  Made  in  Firm  Name  for  Private  Use  of  partner  making  it 
binds  firm  in  hands  of  innocent  holder. 

Approved  in  Lewis  v.  Hayden,  3  Ariz.  282,  32  Pac.  264,  where 
partner  gave  individual  note  secured  by  mortgage  on  individual 
property,  to  raise  funds  for  firm,  partnership  note  executed  to  such 
partner  and  indorsed  by  him  to  holder  of  other  note  to  procure 
extension  is  valid  in  bonds  of  such  holder  as  against  firm. 

Liability  of  Partnership  for  torts.    See  note,  51  L.  B.  A.  495. 

6  OaL  143-144,  PEOPLE  t.  TOWN  OF  NEVADA. 

Noqjndlclal  Functions  cannot  be  Imposed  on  courts. 

Approved  in  Town  of  Searsburg  v.  Town  of  Woodford,  76  Vt.  375, 
57  Atl.  96<2,  supreme  court  cannot  determine  boundary  between  towns 
by  line  claimed  to  have  been  established  by  prescription. 

6  Cal.  148,  inrCHELL  ▼.  HAGOOD. 

Location  of  Mining  Claim.    See  note,  7  L.  B.  A.  (n.  s.)  812. 

Effect  of  State  Constitutions  and  Statutes  upon  inheritance  by  or 
from  alien.     See  note,  31  L.  B.  A.  86. 

6  OaL  149-154,  66  Am.  Dec.  498,  OSBOBNE  v.  ENDIOOTT. 

Party  Making  Deed  is  not  Estopped,  as  between  original  parties 
to  it,  by  recitals  unnecessary  to  conveyance. 

Approved  in  Clark  v.  Sayers,  55  W.  Va.  522,  47  S.  £.  316,  reaf- 
firming rule. 
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Statute  of  FraudB  xnnst  be  pleaded. 

Approved  in  Levy  v.  Byland,  32  Nev.  46&,  109  Pac.  90S,  statute 
of  frauds  must  be  pleaded  by  answer  and  not  by  demurrer. 

Wbere  lAnd  is  PnrcbaBed  In  Name  of  one  person  and  considera- 
tion is  paid  by  another,  person  in  whose  name  conveyance  is  taken, 
holds  as  trustee  for  one  furnishing  money. 

Approved  in  Levy  v.  Byland,  32  Nev.  465,  109  Pac.  906,  following 
rule, 

6  OaL  155-166,  EMEBIO  ▼.  TAM& 

In  Foreclosure  Where  Complaint  has  Copy  of  mortgage  annexed 
to  which  it  refers,  correct  description  of  land  in  mortgage  is  suffi- 
cient for  purposes   of  suit. 

Approved  in  Hackfeld  v.  Monsarrat,  18  Haw.  334,  following  rule. 

6  Cal.  168-161,  CA8TBO  ▼.  CASTBO. 

A  Will  Takes  Effect  upon  Proof  of  its  execution,  unless  there  is 
some  statute  requiring  it  to  be  probated. 

Approved  in  Estate  of  Patterson,  155  Cal.  636,  132  Am.  St.  Bep. 
116,  102  Pac.  944,  upholding  law  modifying  evidence  required  for 
proof  of  lost  will 

6   Cal.    162-163,   CHIPMAN  ▼.   HIBBEBD. 

Measure  of  Damages  for  Injury  to,  or  destruction  of,  trees.  See 
note,  19  L.  B.  A.  657. 

6    CaL    167-169,    HICOX   y.    GBAHAM. 

Executors  and  Administrators  are  Individually  Liable  for  costs 
recovered  against  them. 

Approved  in  Meyer  v.  O'Bourke,  150  Cal.  178,  88  Pac.  707,  it  is 
discretionary  with  court  to  award  costs  against  executor  personally 
in  quiet  title  suit  without  finding  mismanagement  or  bad  faith;  Mc- 
Carthy V.  Speed,  16  S.  D.  590,  591,  94  N.  W.  413,  414,  where  costs 
are  not,  by  terms  of  judgment,  made  chargeable  on  estate,  executor  is 
personally  liable  therefor. 

Bight  of  Executor  or  Administrator  to  attorney's  fees.  See  note, 
1  Cof.  Prob.  155. 

6  Cal.  176-183,  8TEABNS  v.  AGUIBBE. 

Miscellaneous. — Cited  in  Stearns  v.  Aguirre,  7  Cal.  443,  on  subse- 
quent appeal;  Fratt  v.  Fiske,  17  Cal.  385,  miscited  for  6  Cal.  187. 

6  Cal.  183-186,  ABMSTBONG  ▼.  HAYWOOD. 

Belease  of  One  Joint  or  joint  and  several  obligor.  See  note,  138 
Am.   St.   Bep.   836,   839. 

6  Cal.  186-187,  AIKEN  ▼.  QUABTZ  BOCK  ETC.  MIN.  CO. 

In  Suit  Against  Corporation  summons  must  be  served  on  one  of 
ofi&cers  or  agents  named  in  statute. 

Approved  in  Bavia  Granite  Ballast  Co.  v.  Willson,  22  Okl.  692,  98 
Pac.  950,  return  of  service  of  summons  on  domestic  corporation  stat- 
ing it  was  served  on  "A,  General  Manager,"  is  insufficient,  where  it 
does  not  show  its  president  or  chairman  of  board  of  trustees  was 
absent  from  county;  Karns  v.  State  Bank  &  Trust  Co.,  31  Nev.  175, 


75  NOTES  ON  CALIFORNIA  BBPORTS.     6  Cal.  187-207 

178,  101  Pae.  566,  567,  service   on  assistant   cashier  in  charge  of 
branch  bank  is  not  sufficient. 

6  CaL  187-189,  JACKSON  ▼.  NOBTON. 

Injimctions  Against  Judgments  Tor  Defenses  existing  prior  to  ren- 
dition.    See  note,  31  L.  B.  A.  750,  752. 

Injunction  Against  Collection  of  Purchase  Money  where  title  to 
land  defectiye.     See  note,  7  L.  B.  A.  (n.  s.)  463. 

6  CaL  190-192,  aAN  FBAlfeTCISCO  GAS  CO.  ▼.  SAN  FBANCISCO. 

A  Conflrmatlon  by  Common  Council  may  be  by  joint  resolution. 

Approved  in  Smith  v.  State,  64  Kan.  734,  68  Pac.  642,  upholding 
confession  of  judgment  authorized  by  resolution  of  city  council; 
.  Oleason  v.  Bamett,  115  Ky.  90O,  61  S.  W.  22,  a  resolution  passed  with 
the  formality  required  for  an  ordinance  is  binding  as  such;  Steener- 
son  T.  Fontaine,  106  Minn.  228,  119  N.  W.  401,  upholding  vacation 
of  street  by  resolution  of  council. 

6  Cal.  195-196,  66  Am.  Dec.  601,  JOHNSON  ▼.  OOBHAM. 

Statutory  Penalties  Against  Sheriff  are  only  recoverable  when,  by 
return,  he  admits  collection  and  refuses  to  pay  money  over. 

Approved  in  Craig  v.  Smith,  74  Ark.  366,  85  S.  W.  1125,  holding 
under  facte  constable  did  not  willfully  and  corruptly  neglect  to 
pay  over  levy  moneys  so  as  to  be  liable  for  statutory  penalty. 

Liability  of  Ministerial  Officers  for  nonperformance  and  misper- 
formance  of  official  duties.     See  note,  95  Am.  St.  Bep.  111. 

6  CaL  197-201,  ANDEBSON  ▼.  PABKEB. 

Hearsay  Xnformatlon  of  Deatb  of  Ancestor  of  plaintiff  derived 
from  immediate  family  of  deceased  is  sufficient  prima  facie  to  estab- 
lish fact. 

Approved  in  Pearnley  v.  Pearnley,  44  Colo.  427,  98  Pac.  823,  fol- 
lowing rule. 

6  Cal.  202-203,  PEOPI.E  ▼.  LAFUENTI. 

Where  Offense  is  Charged  to  have  Been  Committed  on  particular 
day,  which  was  prior  to  finding  of  indictment,  averment  that  of* 
fense  was  committed  before  indictment  found  is  unnecessary. 

Approved  in  State  v.  Bogers,  31  Mont.  4,  77  Pac.  294,  upholding 
conviction  for  burglary  committed  on  day  prior  to  date  alleged  in  in- 
formation. 

6  CaL   203-205,  PEOPIiE  T.   GABBETT. 

Admissibility  In  Criminal  Trial  of  Testimony  given  upon  prelimi- 
nary examination  by  witnesses  not  available  at  trial.  See  notOi 
26  L.  R  A.  (n.  s.)  882. 

6  Cal.  205-206,  PEOPLE  t.  LOCKWOOD. 

Proceedings  Against  Persons  by  Less  or  other  than  full  Christian 
names.    See  note,  132  Am.  St.  Bep.  566,  567. 

6  Cal.  206-207,  PEOPLE  V.  WILLIAMS. 

I  Number  and  Agreement  of  Jurors  necessary  to  valid  verdict.    See 

note,  43  L.  B.  A.  48. 
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6  Oal.  207-209,  65  Am.  Dec.  503,  PEOPLE  ▼.  ABO. 

Indictment  must  Contain  Certain  Description  of  crime  of  wlilch 
defendant  is  accused,  and  a  statement  of  the  facts  by  which  it  is 
constituted. 

Approved  in  Greenwood  ▼.  State,  3  Okl.  Or.  250,  105  Pae.  372,  up- 
holding indictment  for  abortion. 

Charge  of  Time  and  Place  in  Indictment  for  homicide.  See  note, 
3  L.  R.  A.  (n.  s.)   102®,  1028. 

Distinguished  in  State  v.  Sly,  11  Idaho,  112,  113,  80  Pac.  126,  up- 
holding sufficiency  of  information  for  murder. 

6  CaL  210-214,  PEOPLE  v.  KELLY. 

Amendment  of  Indictment.    See  note,  9S  Am.  St.  Hep.  816. 
Charge  of  Time  and  Place  In  Indictment  for  homicide.     Bee  note, 
3  L.  B.  A  (n.  1.)   1022,  1023,  1025. 

6  Cal.  214-218,  PEOPLE  y.  BOBEBTS. 

Tlion^  Appointment  of  Sheriff  by  County  Jndge  is  void,  acts  of 
such  sheriff  as  de  facto  officer  are  valid. 

Approved  in  State  v.  Mayor  of  Butte,  41  Mont.  385,  109  Pac.  712, 
where  mayor  appointed  three  persons  as  police  examiners,  they  were 
de  facto  officers,  though  subsequently  council  refuse  to  approve  ap- 
pointments as  provided  by  law;  State  v.  Ely,  16  N.  D.  576,  113  N.  W. 
714,  14  L.  B.  A.  (n.  s.)  638,  where  governor  appointed  person  as 
judge  under  misapprehension  as  to  date  law  creating  office  took  ef- 
fect, person  so  appointed  and  acting  was  de  facto  judge. 

De  Facto  Officers.    See  note,  140  Am.  St.  Bep.  171. 

The  Entire  Grand  Jury  Need  not  be  Present  at  the  finding  of  an 
indictment,  provided  twelve  concur  therein. 

Approved  in  Jones  v.  United  States,  162  Fed.  422,  89  C.  C.  A.  309, 
and  State  v.  Weber,  31  Nev.  390,  103  Pac.  412,  both  following  rule; 
Coffey  V.  Superior  Court,  2  Cal.  App.  457,  83  Pac.  581,  applying  rule 
to  proceedings  for  removal  of  local  officers  under  Penal  Code,  sec- 
tions 758-771. 

Number  of  Grand  Jnrors  necessary  or  proper  to  act.  See  notes, 
28  L.  B.  A.  35;  27  L.  B.  A.  848. 

The  Declaration  of  a  Grand  Juror  that  he  is  a  naturalized  citizen 
is  prima  facie  evidence. 

Approved  in  People  v.  Quijada,  154  Cal.  24<6,  97  Pac.  690,  admitting 
judgments  of  naturalization  and  proof  of  exercise  of  right  of  citizen- 
ship. 

Qnalification  of  Grand  Jurors.    See  note,  28  L.  B.  A.  196. 

Organization  of  Grand  Jury.    See  note,  27  L.  B.  A.  784.  785. 

Instmctions  Shall  be  Drawn  With  Some  Slight  reference  to  case 
as  made  by  evidence. 

Approved  in  Territory  v.  Hancock,  4  Ariz.  156,  35  Pac.  1061,  ap- 
plying rule  to  instructions  as  to  aggravated  assault. 

Evidence  and  Inatructiona  as  to  Character  of  accused.  See  note, 
20  L.  B.  A.  618. 

6  Cal.  221-224,  65  Am.  Dec.  506,  PEOPLE  ▼.  BENSON. 

Evidence  That  Prosecntriz  Committed  Acts  of  lewdness  with  other 
men  is  admissible. 

Approved  in  State  v.  Cowing,  99  Minn.  135,  108  N.  W.  856,  ^dis- 
eusfing  weight  of  testimony  of  experts  who  examined  prosecutrix 
six  days  after  alleged  rape. 
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Distinguished  in  People  ▼.  Kuches,  120  Cal.  570,  62  Pac.  1003, 
rejecting  evidence  of  lewd  conversation. 

Evidence  of  Specific  Instances  to  prove  character.  See  note,  14 
L.  R.  A.  (n,  B.)  714,  717,  720,  722. 

Tliat  Tliere  was  No  Outcry,  no  immediate  disclosure  and  no  in- 
dications of  violence,  are  strong  circumstances  of  defense. 

Approved  in  People  t.  Mitchell,  5  Cal.  App.  48,  89  Pac.  855,  de- 
fendant should  have  been  permitted  to  prove  that  prosecutrix  was 
under  arrest  for  vagrancy  and  had  been  threatened  with  imprison- 
ment if  she  did  not  swear  to  complaint;  Mares  v.  Territory,  10 
N.  M.  778,  65  Pac.  167,  reversing  where  testimony  of  prosecutrix 
improbable   and  not  corroborated. 

Distinguished  in  People  v.  Moore,  155  Cal.  240,  100  Pac.  690,  af- 
firming where  only  question  was  as  to  intent  of  assault;  People  v. 
Caulfield,  7  Cal.  App.  651,  95  Pac.  666,  affirming  where  evidence  of 
proseeutrix,   though   somewhat   inconsistent,   was   corroborated. 

Wbere  Testimony  of  Prosecutrix  in  Rape  is  uncorroborated,  eourt 
should  warn  jury  of  danger  of  convicting  on  such  testimony. 

Approved  in  People  v.  Currie,  16  Cal.  App.  735,  117  Pac.  943,  re- 
fusing to  reverse  rape  case  for  refusal  to  give  charge  warning  jury 
against  eonvicting  on  uncorroborated  testimony  of  prosecutrix  where 
eharge  as  given  was  sufficient. 

Limited  in  Reeves  v.  Territory,  2  Okl.  Cr.  359,  101  Pac.  1042,  in 
rape  court  should  not  instruct  that  defendant  cannot  be  convicted 
unless  testimony  of  prosecutrix  is  corroborated. 

6  CaL  224-225,  65  Am.  Dec.  509,  WOU*  v.  FOGARTT. 

Certificate  of  Acknowledgment  Insufficient  which  omits  knowl- 
edge of  identity. 

Approved  in  Lalakea  t.  Hilo  Sugar  Co.,  15  Haw.  576,  certificate 
insufficient  which  does  not  state  fact  of  acknowledgment. 

Am  to  When  Defects  In  Certificates  of  acknowledgment  are  fatal. 
See  note,  108  Am.  St.  Rep.  558. 

6  CaL  227-228,  FEOPI^E  v.  COTTLE. 

It  is  Oood  Qround  for  Challenge  that  juror  has  expressed  opinion 
as  to  guilt  of  prisoner. 

Approved  in  State  v.  Roberts,  27  Nev.  468,  77  Pac.  599,  reaffirming 
rule. 

6  CaL  228-2S0,  TAYLOR  t.  CALIFORNIA  STAGE  CO. 

Remark  of  Jnror  During  Recess  that  there  was  no  use  trying  to 
humbug  jury  and  that  lawyer  who  made  shortest  speech  would  win, 
is  not  such  misconduct  as  vitiates  verdict. 

Approved  in  Taylor  v.  Winsor,  30  R.  I.  52,  73  Atl.  392,  refusing 
to  reverse  for  remarks  of  juror. 

6   Cal.  234-236,  HOLDEN  ▼.   FINNEY. 

To  Constitute  Homestead  There  must  be  an  Actual  occupancy  of 
premises  with  intention  of  dedicating  them  to  residence  of  family. 

Approved  in  Ball  v.  Houston,  11  Okl.  238,  66  Pac.  360,  following 
role. 

6  CaL  23^238,  PEOPLE  ▼.  HOOD. 

Indictment  l^onld  Set  Forth  Facts  and  circumstances  of  alleged 
offense,  so  that  accused  may  be  prepared  for  his  defense. 
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Approved  in  State  t.  Rathbone,  8  Idaho,  166,  67  Pac.  187,  uphold- 
ing information  charging  larceny  in  felonious  taking  of  two  mares; 
Greenwood  v.  State,  3  Okl.  Or.  250,  105  Pac  872,  upholding  indict- 
ment for  abortion  by  use  of  instruments. 

6  CaL  239-240,  EX  PARTE  PEADEB. 

Constitutionality  of  Imprisonment  for  debt.  Sise  note,  34  L.  R.  A. 
837,  660. 

6  CaL  245-246,  WELTON  ▼.  GAEIBABDI. 

Kotice  of  Appeal  ftom  Judgment  of  justice  of  peace  may  be  served 
on  attorney  for  adverse  party. 

Approved  in  McFarland  v.  Oruickshank,  22  S.  D.  191,  116  N.  W. 
72,  notice  by  justice  of  peace  to  defendants'  attorney  of  time  and 
place  of  trial  is  sufficient. 

6  Oal.  246-247,  PEOPLE  y.  BEEI^EB. 

In  a  Criminal  Case  It  Is  Error  to  charge  the  jury  orally  without 
consent  of  parties. 

Approved  in  People  t.  Demint,  8  Cal.  424,  reaffirming  rule. 

Distinguished  in    Williams  v.  United    States,   158  Fed.  35,  right' 
waived*  where  parties  by  their  interlocution  invited  court  to  deliver 
oral  instructions. 

6  Cal.  248-250,  PEOPLE  v.  DIAZ. 

Admission  of  District  Attorney  That  Witness  would  testify  as 
averred    does    not   warrant    overruling   motion    for    continuance. 

Approved  in  People  v.  Fong  Chung,  5  Cal.  App.  590,  91  Pac.  106, 
reaffirming  rule;  Miller  v.  State,  139  Wis.  69,  119  N.  W.  855,  where 
accused  moves  for  continuance  because  of  absence  of  witness,  it  may 
be  denied  on  condition  of  prosecution  admitting  truth  of  testimony 
which  absent  witness  would  give. 

Continuance  in  Criminal  Cases  for  absence  of  witnesses.  See  notes, 
122  Am.  St.  Rep.  757,  758. 

Power  to  Regulate  or  Restrict  Constitutional  Right  of  accused 
to  compulsory  attendance  of  Witnesses.  See  note,  8  L.  R.  A.  (n.  s.) 
511. 

It  is  Right  of  Accused  to  hsTe  Witnesses  orally  examined  in  court. 

Distinguished  in  State  v.  Kline,  109  Ira.  621,  33  So.  625,  written 
testimony  of  witnesses  permanently  absent  from  state,  taken  before 
committing  magistrate,  is  admissible  at  trial  when  accused  was  pres- 
ent at  taking. 

Constitutional  Right  of  Accused  to  be  confronted  by  witnesses. 
See  note,  129  Am.  St.  Rep.  39. 

6  Cal.  250-254,  SIEMSSEN  v.  BOFER. 

Effect  of  State  Constitutions  and  Statutes  upon  inheritance  by 
or  from  alien.    See  note,  31  L.  R.  A.  86. 

Effect  of  Treaties  upon  Alien's  Right  to  inherit.  See  note,  32  L. 
R.  A.  186,  187. 

6  Cal.  256-258,  PEOPLE  Y.  TALMAGE. 

One  Having  Claim  on  Funds  which  are  subject  of  action  may  in- 
tervene. 

Approved  in  Faricy  v.  St.  Paul  Inves.  4b  Sav.  Soc,  110  Minn.  317, 
125  N.  W.  678,  in  action  for  bonds  where  defendant  pleaded  limits- 
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tionSy  nsnry  and  eonspiraey  with  others  to  recover  judgment  on  bonds 
as  basis  for  enforcement  of  stockholder's  liability,  receiver  of  loan 
society  alleging  ownership  of  bonds  may  intervene. 

Wliat  Claims  Oonstitate  Valid  Damaada  against  a  state.  Sea 
note,  42  L.  B.  A.  38,  51. 

6    CaL    258-263,    CALIFOBNIA    STEAM    KAYIQATIOir     00.     ▼. 
WBIOHT. 

Agreements  Pniporting  to  Liquidate  Damages.  See  note,  108  Am. 
St.  Bep.  53. 

Validity  of  Stipnlatioii  not  to  Engage  in  particnlar  business,  not 
ancillary  to  lawful  contract.    See  note,  6  L.  B.  A.  (n.  s.)  849. 

6  OaL  273-276»  BOBINSOK  ▼.  OAAB. 

Exemption  from  Taaution  or  Assessment  of  lands  owned  by  gov- 
ernmental bodies,  or  in  which  they  have  an  interest.  See  note,  132 
Am.   St.   Bep.   346. 

Injunction  Against  Collection  of  illegal  taxes.  See  note,  22  L. 
B.  A.  702,  703,  705. 

6  CaL  277-281,  LOW  y.  ADAMS. 

Appeal  Stays  Execution  but  does  not  impair  judgment  lien. 

Approved  in  Miller  v.  Nuckolls,  76  Ark.  486,  113  Am.  St.  Bep. 
101,  89  S.  W.  89,  following  rule. 

Docketing  Judgments.    See  note,  87  Am.  St.  Bep.  668. 

6  CaL  286,  SHAT  y.  TUOLUMNE  WATEB  CO. 

Costs  are  Incident  to  Judgment  and  cannot  be  given  by  jury  by 
way  of  damages.  * 

Approved  in  Dom  v.  Cooper,  139  Iowa,  749,  117  N.  W.  4,  in  libel 
suit  instruction  that  nominal  damages  are  given  where  no  actual  in- 
jury has  resulted,  and  in  such  case  some  small  sum  is  awarded 
so  as  to  carry  costs  against  defendant,  is  erroneous. 

6  CaL  287,  BBAY  y.  BEDMAN. 

Fact  That  Justice's  Fees  are  not  Paid  is  no  ground  for  dismissing 
appeal  if  justice  has  sent  up  transcript. 

Approved  in  Vasey  v.  Parker,  118  Iowa,  619,  92  N.  W.  710,  fol- 
lowing rule. 

6  CaL  291-298,  PEOPLE  ex  r€L  FINLET  y.  JEWETT. 

Bight  to  Bemave  OAcers  summarily.    See  note,  15  L.  B.  A.  97. 

6  Cal.  294-295,  PICO  y.  SUNOL. 

Injunction  Does  not  Lie  to  Enjoin  default  judgment  on  ground 
that  return  of  service  of  summons  does  not  show  place  of  service, 
where  place  of  service  was  proved  at  hearing  of  application  for 
injunction. 

Approved  in  Call  v.  Bocky  Mt.  Bell  Tel.  Co.,  16  Idaho,  556,  133 
Am.  St.  Bep.  135,  102  Pac.  147,  where  actual  service  of  summons 
issued  from  probate  court  has  been  made,  but  return  was  insuffi- 
cient and  did  not  show  good  service  and  default  taken,  return  may 
be  amended. 

Injunctions  Against  Judgments  for  want  of  jurisdiction  or  errors 
and  irregularities.  See  notes,  32  L.  B.  A.  326,  328*;  80  L.  B.  A.  704; 
21  L.  B.  A«  201 
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6  CaL  295-297,  66  Am.  Dec.  616,  tJAHOON  ▼.  LEV7. 

Belatlon  Back  of  Subcontractor's  Lien  to  date  of  original  con- 
tractor's.   See  note,  16  L.  B.  A.  336. 

6  GaL  316-318,  66  Am.  Dec.  517,  ADAMS  ▼.  HASKELL. 

A  Commitment  for  Contempt  for  Failure  to  pay  over  money  is  void 
where  uncontradicted  affidavit  of  party  showed  that  money  had 
passed  from  his  possession. 

Approved  in  Egibert  v.  Superior  Court,  6  Cal.  App,  194,  91  Pac. 
749,  applying  rule  to  corporate  secretary  who  had  resigned  before 
mandate  was  served;  Cline  v.  Langan,  31  Nev.  244,  101  Pac.  554, 
prohibition  lies  where  court  attempts  to  punish  for  violation  of  void 
order  of  referee;  Lutz  v.  District  Court,  29  Nev.  153,  86  Pac.  445, 
affidavit  of  commitment  illegal  which  did  not  show  defendant's  abil- 
ity to  make  required  payments;  Samel  v.  Dodd,  142  Fed.  73,  73  C. 
C.  A.  264,  order  imprisoning  bankrupt  for  failure  to  pay  money  or 
surrender  goods  is  void  where  he  swears  that  he  has  not  money  or 
goods. 

Distinguished  in  Oahu  By.  Sd  L.  Co.  v.  Armstrong,  18  Haw.  508,  one 
who  admits  maintenance  over  land  of  another  of  pipe-line  claimed 
to  be  easement  to  adjoining  lands,  but  decided  to  be  trespass,  can- 
not justify  disobedience  to  injunction  against  its  maintenance  on 
ground  that  cotenant  in  and  mortgagee  of  adjoining  lands  will  not 
allow  him  to  remove  it. 

6  Cal.  318-321,  EX  PABTE  COHEN. 

Commitment  for  Contempt  Slunild  Set  Forth  that  it  is  within  the 
power  of  the  party  to  comply. 

Approved  in  Ex  parte  Bowe,  7  Cal.  177,  witness  committed  for 
refusal  to  answer  question  will  be  discharged  where  suit  has  abated; 
Egilbert  v.  Superior  Court,  6  Cal.  App.  194,  91  Pac.  749,  where  cor- 
porate secretary  had  resigned  before  mandate  to  produce  books  was 
served. 

Miscellaneous. — Cited  in  La  Societe  Francaise  y.  District  Courts 
63  Cal.  499,  in  opinion  of  lower  court. 

6  CaL  369>361,  66  Am.  Dec.  518,  JOHNSON  ▼.  FALL. 

Advances  on  Notes  and  Other  Obligations  given  for  gambling  debts. 
See  note,  119  Am.  St.  Bep.   173. 

Legality  of  Wagers.    See  note,  18  L.  B.  A.  859,  861. 

Adoption  of  Common  Law  in  United  States.  See  note,  22  L.  B.  A. 
604. 

6  Cal.  373-376,  JOHNSTON  V.  WEIGHT. 

Where  Sereral  Interest  Alone  is  Expressed  or  referred  to  in  a 
power,  no  general  terms  will  allow  meaning  to  be  extended  to  a  joint 
interest. 

Approved  in  White  v.  Furgeson,  29  Ind.  App.  150,  64  N.  E.  51, 
construing  poWer  of  attorney  executed  by  legal  voter  appointing  at- 
torney to  remonstrate  against  grant  of  liquor  license. 

Implied  Powers  Under  Fewer  of  Attorney  to  transact  business. 
See  note,  4  L.  B.  A.  (n.  s.)  844. 

6  Cal.  376-380,  66  Am.  Dec.  619,  HEYNEMAN  ▼.  DANNEBEBG. 

Injunctions  In  Aid  of  Attachment.    See  note,  20  L.  B.  A.  447. 

Party's  Books  of  Account  as  evidence  in  own  favor.  See  note, 
62  L.  B.  A.  552. 
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Uae  of  Person's  Books  of  Account  as  evidence  upon  iBsaes  be- 
tween other  parties.     See  note,  53  L.  R.  A.  540. 

Conditions  Precedent  to  Equitable  Remedies  of  creditors.  See 
note,  23  lb  R.  A.  (n.  s.)  81. 

6  CaL  381-S8S,  BZLLXNGS  T.  HARVET. 

Under  tbe  State  Constitntion  the  amendment  of  a  statute  operates 
as  an  absolute  repeal  of  the  old  statute. 

Cited  in  dissenting  opinion  in  People  v.  McNullj  (Cal.),  28  Pae. 
823,  arguendo. 

6  OaL   883-385,   HUTOHINSOK  ▼.   BOUBS. 

AgenVs  Power  to  Use  Principal's  Property  for  payment  of  own 
debt.    6ee  note,  14  L.  R.  A.  235. 

6  CaL  386-894,  ELI.I80N  ▼.  HAIiLECK. 

Claims  Secured  by  Mortgages  must  be  presented  to  the  executor 
or  administrator  before  action  can  be  maintained  thereon. 

Approved  in  Burke  ▼.  Maguire,  154  Cal.  462,  98  Pac.  23,  action 
against  estate,  sounding  in  contract,  must  allege  presentment  of  claim 
to  administrator;  Morse  ▼.  Steele,  149  Cal.  305,  86  Pac.  693,  com- 
plaint in  action  against  executrix  on  claim  based  on^ contract  made 
with  deceased  must  allege  presentation  of  claim  before  suit. 

Word  'HTIalm"  in  Statute  Requiring  Presentation  of  claims  to  ad- 
ministrators includes  every  species  of  charge  or  account  against  an 
estate,  whether  the  same  be  recorded  or  not. 

Approved  in  Dodson  v.  Crocker,  16  S.  D.  488,  94  N.  W.  393,  where 
defendant  agreed  to  purchase  of  plaintiff  a  mechanic's  lien,  provided 
it  was  first  claim  on  property,  "claim"  included  taxes. 

6  CaL  894-396,  BBTAN  T.  BEBRT. 

Miscellaneons. — Cited  in  Bryan  v.  Berry,  8  Cal.  130,  on  subsequent 
appeal. 

6  CaL  899-400,  B0BIN80N  y.  EXLLUH. 

Action  on  Case  will  not  Lie  for  improperly  suing  out  injunction 
unless  there  was  abuse  of  process  through  malice  and  without  prob- 
able cause. 

Approved  in  Doyle  ▼.  Sandpoint,  18  Idaho,  657,  112  Pac.  205, 
municipal  corporation  is  not  liable  for  damages  sustained  in  issuance 
of  injunction  sued  out  by  it. 

Right  to  Recover  Damages  caused  by  injunction.  See  note,  18 
L.  R.  A.  275. 

6  CaL  405-412,  PEOPLE  T.  8TONECIFER. 

Party  cannot  Coounence  AfTray  and  then  take  life  of  adversary  to 
avert  threatened  danger,  nor  can  he  be  justified  in  killing  by  cow- 
ardly fears  of  danger,  without  regard  to  circumstanoes  which  excited 
those  fears. 

Approved  in  State  v.  Allen,  111  La.  159,  35  So.  497,  following  rule. 

Heat  of  Passion  Which  will  Mitigate  or  reduce  degree  of  homi- 
cide.   See  note,  5  L.  R.  A.  (n.  s.)  814. 

Applicability  of  Rule  of  Reasonable  Doubt  to  self-defense  in  homi< 
eide.    See  note,  19  L.  R.  A.  (n.  s.)  489. 
I  GaL  Noto»— 4 
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New  Trial  for  Disgiiallfleatlon  of  juror.  See  note,  18  L.  B.  A. 
474, 

6  Oal.  415-416,  SUTTEB  T.  COX. 

It  iB  Error  Where  Defendant  was  Sued  ai  John  Cox,  serTiee  re- 
turned upon  James  Cox,  and  judgi^ent  rendered  against  J.  Cox. 

Distinguished  in  Brun  t.  lyins,  154  Cal.  20,  12d  Am.  St.  Rep.  137, 
96  Pac.  877,  one  named  "Manuel  S.  Brum"  cannot  enjoin  execution 
of  default  judgment  because  sued  as  "Manuel  S.  de  BrunL" 

6  Cal.  416-418,  GIBLIN  T.  JORDAN. 

Land  Held  by  a  Husband  and  His  Wife  and  ehild  as  tenants  in 
common  is  not  subject  to  homestead. 

Approved  in  Schoonover  ▼.  Birnbaum,  148  Cal.  549,  83  Pac.  999, 
following  rule;  Estate  of  Davidson,  159  Cal.  100,  101,  103,  115  Pac. 
50,  51,  52,  widow  not  entitled  to  probate  homestead  in  husband's 
undivided  interest  in  land  held  by  them  as  tenants  in  common. 

Distinguished  in  Swan  v.  Walden,  156  Cal.  198,  199,  134  Am.  St. 
Rep.  118,  103  Pac.  932,  933,  land  held  by  husband  and  wife  as  joint 
tenants  may  be  homesteaded  by  wife. 

6  Cal.  425-429,  WESTON  T.  BEAR  SIVER  ETC.  WATER  U  MIN. 
CO. 

One  Purchasing  Corporate  Stock  at  sheriff's  sale,  with  knowledge 
that  it  had  been  previously  hypotheticated,  takes  subject  to  claim 
of  pledgee. 

Approved  in  Brissell  v.  Knapp,  155  Fed.  815,  reaffirming  rule; 
National  Bank  of  the  Pacific  v.  Western  Pac.  By.  Co.,  157  Cal.  577, 
578,  579,  108  Pac.  678,  sale  of  stock,  though  not  registered  on  cor- 
porate books,  will  prevail  over  attachment  for  debt  of  vendor;  Maple- 
ton  Bank  v.  Standrod,  8  Idaho,  749,  71  Pac.  121,  67  L.  R.  A.  656, 
wh<en  stock  pledged  and  transferred  by  delivery  and  indorsement,  but 
transfer  not  entered  on  books,  subsequent  attachment  by  creditor  of 
stockholder  is   valid   only   against   assignor's   interest. 

Validity  of  Pledge  or  Other  Transfer  of  stock  when  not  made  in 
books  of  corporation,  as  against  attachments,  executions,  or  subse- 
quent transfers.    See  note,  67  L.  R.  A.  669,  680. 

6  OaL  440-443,  TUOLUMNE  CO.  v.  STANISUIUS  CO. 

Only  Judicial  Functions  can  be  Imposed  on  judicial  officers. 

Approved  in  State  v.  Barker,  116  Iowa,  110,  93  Am.  St.  Rep. 
222,  89  N.  W.  209,  57  L,  R.  A.  244,  holding 'void  statute  authorizing 
district  court  to  appoint  trustees  of  city  waterworks;  In  re  Commrs. 
of  Counties  of  7th  Judicial  Dist.,  22  Okl.  447,  98  Pac.  562,  holding 
void  portion  of  section  1  of  act  of  1908,  providing  for  appointment 
of  special  district  judge  on  recommendation  of  supreme  court  for 
time  recommended  by  court. 

6  Cal.  443-446,  AMERICAN  RIVER  WATER  00.  v.  AMSDEN. 

What  Waters  are  Navigable.  See  notes,  126  Am.  St.  Rep.  728; 
42  L.  R.  A.  318. 

Right  to  Use  Stream  for  floating  logs.    See  note,  41  L.  R.  A.  374. 

6  Cal.  452-453,  LORRAINE  v.  LONG. 

The  Fact  That  an  Equitable  Defense  may  be  pleaded  to  an  ac- 
tion at  law  does  not  bar  a  subsequent  bill  in  equity. 
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Approved  in  Allis  t.  Hall,  76  Conn.  329,  56  Ail.  640,  sustaining 
equitable  suit  where  failure  to  urge  defense  in  action  at  law  was 
not  negligent;  MeMahan  ▼.  Whelan,  44  Or.  406,  75  Pae.  716,  judg- 
ment for -plaintiff  in  unlawful  detainer  is  no  bar  to  suit  by  defendant 
for  specific  performance  of  verbal  lease  and  injunction  against  the 
judgment. 

6  OaL  466HL57,  OUVEB  ▼.  WALSH. 

Asrignabllity  of  Caase  of  Action  for  personal  tort.  See  note,  14 
C  B.  A.  513. 

6  CaL  462-471,  66  Am.  Dec.  623,  V7HITB  ▼.  STBAM-TUG  MABl? 

ANN. 

B«medial  StatatM  mnat  be  Iiiberally  construed. 

Approved  in  Beley  v.  Naphtaly,  73  Fed.  125,  19  C.  0.  A.  392,  bona 
fide  grantee  of  Mexican  claink  had  preferred  right  of  purchase. 

Whether  Destroyer  of  Insured  Property  may  defeat  owner's  suit 
upon  ground  that  right  of  action  is  in  insurer.  See  note,  23  L.  B. 
A.  (n.  s.)  870. 

6  Cal.  471-473,  TISSOTT  y.  THBOCKMOBTON. 

Whether  Fraud  may  be  Predicated  of  misstatement  as  to  title  to 
realty.     See  note,  28  L.  B.  A.  (n.  s.)  213. 

6  CaL  473-475,  SOUI.E  v.  DAWES. 

Miscellaneous. — Cited  in  Soule  v.  Dawes,  7  Cal.  575,  14  Cal.  247, 
on  subsequent  appeals. 

6  Cal.  475-477,  ADAMS  T.  HASKEUt. 

Aasignee  in  Void  Proceeding  In  Insolvency  should  be  reimbursed 
for  expenses. 

Approved  in  Cahill  v.  Colgan  (Cal.),  31  Pae.  618,  liability  may 
exist  for  expenditures  under  void  receivership. 

Iiiability  for  Cost  of  Becelvership  where  final  judgment  is  against 
the  moving  party.     See  note,  25  L.  B.  A.  (n.  s.)  415. 

6  Cal.  478-483,  PHEI^AN  T.  OLNET. 

Priority  of  Notes  Falling  Due  at  different  times  secured  by  same 
mortgage.     See  note,  24  L.  B.  A.  800. 

6  CaL  483-487,  BAKEB  V.  BABTOK 

It  l8  No  Objection  to  a  Supplemental  Bill  that  it  prays  for  differ- 
ent relief. 

Approved  in  Melvin  v.  Stone,  7  Cal.  App.  326,  M  Pae.  390,  allow- 
ing supplemental  complaint  alleging  damages  accrued  since  com- 
mencement of  action. 

Condition!  Precedent  to  Equitable  Bemedlea  of  creditors.  Se« 
note,  23  L.  B.  A.  (n.  s.)  107. 

6  CaL  487-488,  PEOPUS  T.  PABSON8. 
Indictments  for  Perjury.      See  note,  124  Am.  St.  Bep.  678. 

6  Cal.  489^97,  HOEB  y.  BABKEB. 

SuAciency  of  Selection  or  Deaignatlon  of  Goods  sold  out  of  larger 
lot.     See  note,  26  L.  B.  A.  (n.  s.)  35. 

Miscellaneous.— Cited  in  Horr  v.  Barker,  8  Cal.  613,  11  CaL  393, 
70  AoL  Dec.  791,  on  subsequent  appeals. 
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6  Cal.  499-506,  PEOPLE  ▼.  JOHNSON. 

Article  Vm  of  the  Constitution  Prohibits  the  creation  of  state 
indebtedness  exceeding  three  hundred  thousand  dollars,  except  as 
pointed  out  in  the  article. 

Approved  in  Nougues  v.  Douglass,  7  Cal.  75,  reaffirming  rule;  State 
V.  Candland,  36  Utah,  424,  104  Pac.  292,  holding  Laws  of  1909,  page 
335,  with  reference  to  expenditure  for  university  building,  violates 
Constitution,  article  XIV,  sections  1,  2. 

Disapproved  in  Stein  v.  Morrison,  9  Idaho,  448,  75  Pac.  253,  hold- 
ing appropriation  act  of  1903  is  valid,  though  funds  are  not  in  treas- 
ury at  time  to  meet  same. 

6  CaL  510-612,  DAVIS  T.  BUTLEB. 

Abandonment  of  Property  Determines  Bight  of  Party  thereto  from 
date  of  the  act  and,  as  to  him,  property  is  as  though  he  had  never 
owned  it. 

Approved  in  Missouri  Pacific  By.  Co.  v.  Bradbury,  106  Mo.  App. 
458,  79  S.  W.  968,  where  railroad  abandons  right  of  way  without 
removing  rails^  they  become  property  of  land  owner;  Huggins  v. 
Beynolds,  51  Tex.  Civ.  App.  505,  112  S.  W.  117,  where  at  expiration 
of  tenancy  tenant  declines  to  gather  crop  promptly,  he  abandons 
it  and  cannot  sue  landlord  for  conversion  thereof. 

Oain  or  Loss  of  Title  by  abandonment,  not  including  questions  un- 
der statute  of  limitations.     See  note,  135  Am.  St.  Bep.  890,  911. 

Abandonment  and  Forfeiture  of  mining  claims.  See  note,  87  Am. 
St.  Bep.  404. 

6  Cal.  628-631,  65  Am.  Dec.  526,  JAMES  ▼.  SAN  FBANOISCO. 

Where  Party  is  Injured  by  Falling  into  excavation  made  by  con- 
tractor in  grading  street,  owing  to  failure  to  guard  excavation,  con- 
tractor and  not  city  is  liable. 

Approved  in  Gay  v.  Engebretson,  158  Cal.  24,  139  Am.  St.  Bep. 
67,  109  Pac.  878,  upholding  provision  in  street  contract  for  liability 
on  part  of  contractor  for  damages  through  negligence  during  progress 
of  work. 

Liability  of  Municipality  for  Defects  or  obstructions  in  streets. 
See  notes,  20  L.  B.  A.  (n.  s.)  552,  602. 

Exceptions  to  Enle  That  an  Employer  is  not  liable  for  acts  of  in- 
dependent contractor.     See  note,  14  L.  B.  A.  833. 

Obligation  of  City  to  Keep  Streets  in  repair  is  suspended  while 
they  are  actually  und'ergoing  such  alterations  as  for  the  time  make 
tbem  dangerous. 

Distinguished  in  Peterson  v.  Seattle,  40  Wash.  37,  82  Pac.  142, 
holding  city  liable  for  injuries  caused  by  defects  in  streots  caused 
by  repairs  therein  which  were  in  progress. 

Liability  for  Acts  of  Independent  Contractor  where  injuries  re- 
sult from  nonperformance  of  absolute  duties  of  employer.  See  note, 
66  L.  B.  A.  132. 

6  Cal.  531-641,  PHELAN  ▼.  SAN  FBANOISCO. 

Legislature  cannot  Confer  Nonjudicial  FnnctionB  on  courts  of  ses- 
sions. 

Approved  in  State  v.  Brill,  100  Minn.  518,  111  N.  W.  647,  holding 
void  act  requiring  judges  of  district  court  to  appoint  members  of 
board  of  control  of  Bamsey  county. 
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Deed  l8  Void  Where  Grantee  is  ineompetent  to  take  under  it. 

Approved  in  Bixford  v.  Zcigler,  15Q  Cal.  438,  119  Am.  St.  Bep. 
229,  88  Pae.  1094,  holding  void  deed  to  an  unincorporated  "church 
community"  for  "school  and  church  purposes,"  not  naming  its  mem- 
bers or  other  grantee,  under  which  no  possession  was  taken. 

Conveyance  to  Persons  not  in  being.  See  note,  84  Am,  St.  Bep. 
23«,  239. 

6  CaL  541--543,  GOODWIN  T.  SOANNEUi. 

Effect  as  to  Warehousemen  of  Becitals  in  their  receipts.  See 
note,  19  L.  B.  A.  302. 

6  CaL  643-547,  PE0PI2  ▼.  MABCH. 

The  Defendant's  Insanity  at  the  Instant  of  committing  the  crime 
can  be  proved  only  by  evidence  that  he  was  insane  before  or  after- 
ward. 

Approved  in  Perkins  v.  Sunset  Tel.  ft  Tel.  Co.,  155  Cal.  717,  103 
Pac.  193,  evidence  of  party's  mental  condition  both  before  and  after 
executing  release  in  question  admissible. 

6  Cal.  548-669,  66  Am.  Dec.  628,  CONOEB  ▼.  WEAVES. 

The  Bight  to  Collect  Bates  for  Water  distributed  is  a  franchise. 

Approved  in  San  Joaquin,  etc.  Irr.  Co.  v.  Merced  Co.,  2  Cal.  App. 
600,  84  Pac.  2S8,  such  franchise  is  taxable  separately  from  general 
franchise  to  exist  as  a  corporation. 

Bight  of  Prior  Appropriation  of  water.  See  note,  30  L.  B.  A. 
670. 

Every  Jndge  is  Bound  to  Know  the  history  and  the  leading  traits 
which  enter  into  the  history  of  the  country  where  he  presides. 

Approved  in  dissenting  opinion  in  Bates  v.  Gregory  (Cal.),  22 
Pac.  689,  majority  holding  that  running  of  statute  of  limitations 
on  city's  indebtedness  was  not  stopped  by  act  funding  same. 

Miscellaneous. — Cited  in  Lux  y.  Haggin  (Cal.),  4  Pao.  932^  refer- 
ring to  cited  case  historically, 

6  CaL  559-662,  WTT.TJAM8  y.  CHADBOX7BNE. 

TroTer  Ues  Against  a  Cotenant  who  has  converted  the  common 
property. 

Distinguished  in  Balch  y.  Jones,  61  Cal.  236,  one  cotenant  of  chat- 
tel cannot  maintain  trover  against  another  who  has  possession  of 
chattel. 

In  Assumpsit  for  Goods  Sold,  plaintiff  cannot  recover  for  goods 
alleged  to  have  been  delivered  to  third  party  and  charged  to  defend- 
ant's account. 

Denied  in  Andresen  y.  IJpham  Mfg.  Co.,  120  Wis.  563,  98  N.  W. 
519,  under  quantum  valebat,  evidencd  that  goods  were  purchased 
by  and  delivered  to  third  person  for  defendant  is  admissible. 

6  CaL  662-563,  PEOPLE  v.  VANABD. 
Effect  of  Bzcessiye  Sentence.    See  note,  45  L.  B.  A.  157. 

6  CaL  666-574,  BBOWN  y.  COVILLAUD. 

Though  Time  is  not  of  the  Essence  of  the  contract,  it  devolves 
on  the  party  seeking  relief  to  account  for  his  delay. 
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Approved  in  Patterson  v.  Hewitt,  11  N.  M.  24,  66  Pae.  558,  55 
L.  B.  A.  668,  refusing  to  enforce  trust  in  mining  property  after 
eight  years  where  defendants  had  spent  much  money  and  property 
had  greatly  increased  in  value. 

6  Cat  574-576,  aABB  ▼.  BEDMAN. 

Bill  for  Acconntiiig  1«  Prop«r  for  SetUement  of  proceeds  of  joint 
adventure,  where  in  consideration  of  outfit  and  advances  defendant 
agreed  to  account  for  and  pay  over  proportion  of  proceeds  of  hi^ 
speculations  and  labor  for  certain  period. 

Approved  in  Causten  v.  Barnette,  49  Wash.  668,  96  Pac.  228,  con- 
struing contract  whereby  plaintiff  was  to  furnish  defendant  money 
to  buy  goods  to  take  to  Alaska,  plaintiff  to  get  one-third  of  proceeds 
and  third  of  all  other  properties  acquired,  as  entitling  plain tiiOP  to  ac- 
counting. 

6  CaL  677-579,  66  Am.  Bee.  534,  FISHEB  y.  DENNIS. 

Filling  Up  Blank  in  Note  Wltb  Bate  of  interest  is  not  such  an 
alteration  as  will  vitiate  it. 

Approved  in  Beese  v.  ^ell  (Cal.),  71  Pac.  90,  where  note  not  duly 
indorsed  to  plaintiff  before  its  apparent  maturity,  maker  may  set 
up  any  equitable  defense. 

Unauthorized  Alteration  of  Written  instruments.  See  note,  86  Am. 
St.  Bep.  lOS,  110,  111,  112. 

Maker  is  Liable  to  Innocent  Purchaser  where  he  delivers  note 
with  amount  of  interest  left  blank  and  amount  is  filled  in  by  payee. 

Approved  in  dissenting  opinion  in  Bollins  v.  Ebbs,  137  N.  €.  367, 
49  S.  E.  845,  majority  holding  guardian's  bond  does  not  bind  obligors 
where  it  does  not  contain  amount  of  penalty  at  time  it  is  signed  and 
no  one  is  afterward  authorized  to  insert  amount. 

Alteration  of  Note  aa  affecting  bona  fide  holders.  See  note,  85 
li.  B.  A.  468. 

6  OaL  590-^99,  66  Am.  Dec.  535,  NOBBIS  T.  FABMEBS'  ft  TEAM- 
BTEBS'  CO. 
Bights  and  Duties  of  toll-bridge  proprietors.    See  note,  58  L.  B.  A. 
166,  167. 

6  Cal.  605-606,  SMILET  T.  VAN  WINBXE. 

laease  must  Contain  Beverslon  in  favor  of  grantor. 

Approved  in  Weander  v.  Olaussen  Brewing  Co.,  42  Wash.  228,  114 
Am.  St.  Bep.  110,  84  Pac.  736,  where  lessee  executed  instrument  in 
form  of  lease,  but  covering  entire  term,  there  was  mere  assignment 
of  lease.. 

What  Amounts  to  Violation  of  Covenant  in  lease  against  assign- 
ment or  sale.    See  note,  14  L.  B.  A.  (n.  s.)  1200. 

6  Cal.  617-621,  66  Am.  Dec.  543,  PEABIS  ▼.  COVILIiAUD. 

Tenants  in  Common  are  not  Bound  by  acts  of  cotenants  in  ac- 
cepting balance  of  purchase  money  and  promising  deed,  after  right 
thereto  had  become  forfeited. 

Approved  in  Wright  T.  Kaynor,  150  Mich.  16,  113  N.  W.  783,  ar- 
guendo. 
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6  CM.  621-625,  aBXtSBB  E8TATB  T.  NOBBI8. 

A  Will  Nood  not  !>•  Probated  nnlen  there  is  some  statute  requir- 
ing it. 

ApproTed  in  Estate  of  Patterson,  155  Oal.  636,  132  Am.  St.  Bep. 
116,  102  Pac.  &44,  upholding  amendment  to  statuto  in  referenee  to 
proof  of  lost  wills. 

6  CaL  625-630,  OABT  T.  TIGS. 

What  Oonstitatei  a  'Tamily"  under  homestead  and  exemption  laws. 
See  note,  4  L.  B.  A.  (n.  s.)  389. 

6  Oal.  632-636,  66  Am.  Dec  547,  TEVI8  T.  BANDAIiK 

An  Official  Bond  Made  to  "The  People  of  the  State  of  Galifomia'* 
is  sufficient,  though  the  statute  required  it  to  be  made  to  "The  State 
of  Galifornia." 

Approved  in  Buhrer  y.  Baldwin,  137  Mieh.  269,  100  -N.  W.  470, 
bond  to  eounty  treasurer  sufficient,  though  statute  required  it  to  be 
made  to  county. 

When  Official  Bond  Binds  Saretiefi  and  what  irregularities  fail  to 
relieve  them  from  liability.    See  note,  90  Am.  St.  Bep.  197. 

Qlvlng  Notice  of  Protest  of  Note  is  an  official  duty  o."  a  notary. 

Approved  in  Williams  v.  Parks,  63  Neb.  752,  89  N.  W.  396,  56  Lb 
Bb  A.  759,  following  rule. 

Uability  of  Notaries.    See  note^  82  Am.  St.  Bep.  3»1,  385. 

6  Cal.  636,  PEOPLE  v.  TOOK  OHEW. 

Bight  to  Umlt  Time  of  Argument  of  counsel  for  accused.  See 
note,  25  L.  B.  A.  (n.  8.)  1028,  1032.  « 

6  OaL  637-638^  PEOPLE  ▼.  GILL. 

Grime  of  Murder  la  Gommltted  when  fatal  blow  is  struck. 

Approved  in  Albright  v.  Territory  of  Oklahoma,  11  Okl.  501,  69 
Pae.  790,  person  charged  with  murder  must  be  indicted  and  tried  in 
county  where  injury  causing  death  was  inflicted  and  it  is  unneces- 
sary to  allege  place  of  death. 

Time  When  Homicide  deemed  conunitted.  See  note,  34  L.  B.  A. 
851. 

Locality  of  Grime  Gommltted  by  Shooting  or  striking  across  state 
boundary.    See  note,  28  L.  B.  A.  59. 

6  GaL  643-648,  8T.  L08KT  ▼.  DAVIDSON. 

Where  Bailors  Agreed  That  Ooods  be  stored  in  certain  warehouse 
at  their  risk  and  expense,  bailees  are  liable  for  damages  where  goods 
were  removed  by  their  agent  without  their  knowledge. 

Approved  in  McCurdy  v.  Wallblom  Furniture  &  Carpet  Co.,  94  Minn. 
328,  102  N.  W.  874,  and  Wiley  v.  Locke,  81  Kan.  146,  105  Pac.  13, 
both  following  rule. 

Liability  of  Warehouseman  for  Ooods  stored  in  building  other 
than  that  called  for  by  contract.    See  note,  24  L.  B.  A.  (n.  s.)  1118. 

Duty  of  Warehonsemen  in  care  of  property.  See  note,  136  Am.  St. 
Bep.  235. 

Dnty  of  Pledgee  as  to  Gare  of  thing  pledged.    See  note,  17  L.  B.  A« 

194. 
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6  Oal.  664-669,  SQUIBE8  v.  PATNE. 

Sufficiency  of  Selection  or  Designation  of  goods  lold  out  of  larger 
lot.    See  note,  26  L.  B.  A.  (n.  8.)  47. 

6  Cal.  660-664,  BOUBS  ▼.  WBBSTEB. 
Sale  or  Mortgage  of  future  crops.    See  note,  23  L.  B.  A.  460. 

6  OaL  666,  USJJSY  ▼.  BEABD. 

Appeal  Does  not  Ue  In  Favor  of  plaintifF  from  judgment  of  non- 
suit entered  on  his  own  motion. 

Approved  in  Hibemia  Savings  etc.  Soc.  v.  Waymire,  162  Cal.  287, 
92  Pae.  646,  dismissing  appeal  from  judgment  for  plaintiff  for  pos- 
session of  land  pursuant  to  stipulation. 

6  CaL  666-669,  DECK'S  ESTATE  ▼.  QHEBEE. 

The  Power  of  the  Probate  Judge  to  remove  an  administrator  will 
not  be  interfered  with  unless  a  gross  abuse  of  discretion  is  clearly 
shown. 

Approved  in  In  re  Moore's  Estate  (Cal.),  22  Pac.  664,  failure  to 
complete  administration  in  fourteen  years  prima  facie  evidence  of 
neglect. 

Bemoyal  of  Administrator  for  failure  to  file  inventory.  See  note, 
2  Cof.  Prob.  353. 

Claims  Against  Estate  Which  have  Been  Allowed  and  approved 
have  force  and  effect  of  judgment. 

Overruled  in  Haub  v.  Leggett,  160  Cal.  494,  117  Pae.  567,  under 
Code  of  Civil  Procedure,  section  1636,  creditor  of  estate  whose  claim 
has  only  been  pcurtially  allowed  may  sue  for  whole. 

6  CaL  67&-674,  PEOPLE  y.  JOHNSTON. 

Where  Statute  by  Its  Terms  was  not  to  go  into  effect  till  day 
named,  and  one  of  its  sections  provided  for  election  prior  to  such 
day,  election  was  void. 

Approved  in  Harrison  v.  Colgan,  146  Cal.  76,  86  Pac.  677,  amended 
law  increasing  salary  of  supreme  judges,  not  being  in  force  till  after 
appointment  of  justices  of  district  courts  of  appeal,  is  inapplicable 
to  their  salaries;  State  v.  Berghoff,  168  Ind.  357,  368,  63  N.  E.  721, 
holding  under  statutes  of  1901,  municipal  judge  could  not  be  elected 
until  general  election  in  May,  1906. 

Irregularities  Avoiding  Elections.    See  note,  90  Am.  St.  Bep.  62. 

6  Cal.  679-681,  PEOPLE  ex  rel.  CHUBCH  v.  HESTEB. 

Superintending  Control  and  Supervisory  Jurisdiction  of  superior 
over  inferior  or  subordinate  tribunal.  See  note,  61  L.  B.  A.  34, 
36,  74. 

6  Cal.  681-686,  WEAVEB  ▼.  PAGE. 

Liability  for  Malicious  Prosecution  of  civil  action.  Bee  note,  93 
Am.  St.  Bep.  472. 

6  Cal.  686-688,  CLABT  V.  EOAGLAND. 

The  Judgment  of  an  Appellate  Court,  once  obtained,  becomes  the 
law  of  the  case. 

Approved  in  People  v.  Bennett  (Cal.),  60  Pac.  704,  reai&rming 
rule. 
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DifitingttiBlied  in  Sharon  v.  Sharon^  79  Cal.  653,  22  Pae.  32,  decision 
on  appeal  from  judgment  does  not  eetabliBh  law  of  ease  on  appeal 
from  order  denying  new  trial. 

ConcliiBiveaefls  of  Prior  Decisions  on  subsequent  appeals.  See  note, 
34  L.  B.  A.  334. 

Pirst  Point  Decided  by  Any  Court  is  that  the  court  has  jurisdic- 
tion. 

Approved  in  Hadley  v.  Bcrnero,  103  Mo.  App.  555,  78  S.  W.  65, 
if  court  on  appeal  from  justice  court  in  unlawful  detainer  does  not 
dismiss  appeal,  but  entertains  cause  without  question  of  jurisdiction 
being  raised,  judgment  cannot  be  vacated  by  writ  of  error  coram 
nobis;  Orand  Central  Min.  Co.  v.  Mammoth  Min.  Co.,  36  Utah,  374, 
104  Pae.  576,  in  assuming  jurisdiction  of  appeal  and  deciding  case 
on  merits,  supreme  court  decided  judgment  was  final  and  appealable, 
and  question  cannot  be  raised  on  second  appeal. 

Exceptions  to  Rule  That  Certiorari  will  not  lie  where  there  is  an 
appeal.     See  note,  50  L.  B.  A.  793. 
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7  OaL  1-26^  BIUilNGB  ▼.  HALL. 

Act  of  1865  Bepealed  Sixth  Section  of  act  of  1850. 

Approved  in .  dissenting  opinion  in  People  v.  McNulty  (CaL),  2S 
Pae.  92Z,  arguendio. 

Settler's  Act  of  1856  is  Betroactive  and  Void  as  depriving  land 
owner  of  land  if  he  refuses  to  paj  trespasser  for  improv«men<ts  put 
t  Hereon  by  latter. 

Approved  in  The  Investment  Co.  v.  Hambach,  37  Wasli.  633,  80 
Fae.  192,  act  of  1903,  providing  that  in  ejectment  value  of  im- 
provements made  in  good  faith  shall  be  allowed  defendant  as  counter- 
claim, and  if  plaintiff  refuses  to  pay  their  value,  defendant  may 
pay  value  of  land  and  become  owner  in  fee  simple,  is  not  retroactive. 

Constitationallty  of  Betroactive  Statnte  creating  right  of  action  or 
of  setoff.    See  note,  52  L.  B.  A.  937. 

7  Cal.  26-30,  QLIDDEN  ▼.  LUCAS. 

Agent's  Power  to  Use  Principal's  Property  for  payment  of  own 
debt.    See  note,  14  L.  B.  A.  235. 

Passing  of  Title  to  Property  by  delivery  to  carrier  for  transporta- 
tion to  consignee  or  vendee.    See  note,  22  L.  B.  A.  423. 

7  Cal.  35-38,  TUBA  COUNTY  Y.  ADAMS. 

Le>vy  of  Tax  Creates  Judgment  and  Lien  having  force  and  effect 
of  execntionb 

Approved  in  Estate  of  Johnson,  4  Cof.  Prob.  509,  executor  must 
pay  taxes  on  property  sold  at  probate  sale. 

Effect  of  Property  Being  in  Custodia  Legis  on  right  to  enforce  pay- 
ment of  taxes.    9ee  note,  17  L.  B.  A.  (n.  s.)  466. 

7  CaL  40-42,  LIVE  YANKEE  CO.  y.  OBEOON  CO. 
Location  of  Mining  Claim.    See  note,  7  L.  B.  A.  (n.  s.)  774. 

7  CaL  43-46^  BEYN0LD6  T.  LATHBOP. 

Purchaser  of  Land  at  SherilTs  Sale  may  maintain  action  for  rent 
against  tenant  in  possession  under  judgment  debtor  before  expira- 
tion of  redemption  period. 

(91) 
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Approved-  in  Estate  of  Johnson,  4  Oof.  Prob.  SOS,  pnrchaaer  at 
executor's  eale  is  entitled  to  rents  of  property  between  confirmation 
and  delivery  of  deed. 

7  OaL  46-50,  HOFFMAN  y.  STONE. 

Ditch  Company  Which  Avails  Itself  of  dry  ravine  to  conduet  por- 
tion of  water  to  dam,  where  it  uses  it,  does  not  abandon  water  thus 
carried. 

Approved  in  Wutchumna  Water  Co.  v.  Pogue,  151  Cal.  Ill,  90  Pac. 
304,  an  appropriator  of  waters  of  natural  main  stream  has  right 
to  conduct  such  waters  to  point  on  lower  branch  of  stream  and  there 
permit  it  to  flow  down  natural  channel  of  branch  to  point  of  diver- 
sion on  such  branch;  Lower  Tule  River  Ditch  Co.  v.  Angiola  Water 
Co.,  149  Cal.  498,  499,  86  Pac.  1082,  one  may  by  pidor  actual  and 
complete  appropriation  acquire  water  right  paramount  to  title  of  sub- 
sequent appropriator  under  code  manner;  Miller  v.  Wheeler,  54  Wash. 
436,  103  Pac.  643,  23  L.  B.  A.  (n.  s.)  1065,  stream,  waters  of  which 
have  been  appropriated,  and  tributary  gulch  may  be  used  to  cohduct 
waters  not  naturally  tributary  to  stream  and  belonging  to  others, 
to  lands  on  which  they  wish  to  uee  them. 

Bights,  as  Against  Other  Approprlators,  of  one  who  adds  to  natural 
flow  of  streank    See  notes,  23  L.  B.  A.  (n.  s.)  1066. 

Use  of  a  Natural  Stroam  to  convey  appropriated  water.  8ee  note, 
51   L.   B   A.   930. 

Abandonment  or  Ik)8S  of  Bights  of  prior  appropriatons  of  water. 
See  note,  30  L.  B.  A.  265. 

Bight  of  Prior  Appropriation  of  water.    See  note,  30  li.  B.  A.  670. 

7  Cal.  50-^3,  FHEULP8  ▼.  PEABODY. 

Equity  will  Enjoin  Judgment  at  Ijaw,  rendered  against  party  by 
reason  of  fraud  or  accident  only  when  latter  has  not  been  guilty  of 
any  fault  or  negligenoe. 

Approved  in  Donovan  v.  Miller,  12  Idaho,  607,  88  Pac.  83,  9  L.  B. 
A.  (n.  s.)  524,  refusing  to  enjoin  enforcement  of  judgment  on  ground 
of  perjury  in  procuring  it. 

Equitable  Jurisdiction  in  Begard  to  injunctions  against  judgments. 
See  notes,  32  L.  B.  A.  326. 

Negligence  as  Cause  for,  and  as  Bar  to,  injunetions  against  judg- 
ments.   See  note,  31  L.  B.  A.  37. 

Injunctions  Against  Judgments  obtained  by  fraud,  accident,  mis- 
take, surprise,  and  duress.     See  note,  30  L.  B.  A.  790. 

When  a  Verdict  has  Been  Obtained  against  a  defendant  and  he  has 
negleoted  to  apply  for  a  new  trial,  equity  will  not  grant  relief  on 
ground  that  original  demand  was  unconscientious. 

Approved  in  Brum  v.  Ivina,  154  OaL  21,  129  Am.  St  Bep.  137, 
96  Pac.  878,  reaffirming  rule;  Kendall  ▼.  Earl  (Cal.),  44  Pac.  793, 
arguendo. 

Trial  Before  Beferees  are  Conducted  in.  same  manner  as  before 
courts. 

Approved  in  Estate  of  Burns,  2  Cof.  Prob.  46,  claimant  of  doubt- 
ful claim  which  has  been  referred  by  executor  to  referee  cannot 
testify  as  to  any  matter  of  fact  occurring  before  death  of  decedent. 
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7  CaL  54-e4,  WHITWKU.  v.  BABBDSB. 

A  Judgment  cannot  be  Collaterally  Attacked  unleae  want  of  juris- 
diction appears  on  its  face. 

Approved  in  Boyer  ▼.  Pacific  Mutnal  Life  Ina.  Co.,  1  Gal.  App. 
56,  81  Pac.  672,  afBdavit  and  order  for  publication  could  not  be 
considered  thou^  erroneouely  a/ttaehed  to  judgment-roll. 

Wliere  Defendant  was  Served  witli  Process  but  was  not  given 
time  allowed  by  law  to  appear  and  answer,  there  is  no  such  want  of 
jurisdiction  as  makes  judgment  a  nullity. 

Approved  in  Bice  v.  Bolton,  128  Iowa,  65»,  100  N.  W.  635,  where 
on  petition  by  administrator  for  sale  of  lands  minor  was  served 
with  notice  to  appear  on  certain  day  but  on  day  of  term  preceding 
day  specified  a  guardian  ad  litem  was  appointed,  judgment  not  col- 
laterally attackable  for  premature  appointment. 

Miscellaneous. — Cited  in  Deidesheimer  v.  Brown,  6  Cal.  340,  d^ 
f endant  does  not  waive  rights  by  moving  to  dismiss. 

7   CaL   66-81,  NOITOUES  ▼.   DOUGLASS. 

Tlie  Legislatore  has  Ko  Blgbt  to  Levy  a  tax  to  pay  a  void  debt. 

Approved  in  Miller  v.  Dunn  (Cal.),  11  Pac.  605,  where  act  held  un- 
constitutional, act  appropriating  money  to  pay  indebtedness  incurred 
thereunder  is  vt>id. 

Necessary  and  Ordinary  Expenses  of  State  are  within  restrictions 
of  article  Yin  of  Constitution. 

Denied  in  Stein  v.  Morrison,  0  Idaho,  448,  75  Pac.  253,  upholding 
general  appropriation  act  of  1903,  which  appropriates  public  revenues 
in  anticipation  of  their  receipt. 

Act  of  1866,  Providing  for  Erection  of  State  Capitol  at  cost  not 
to  exceed  certain  sum  is  void. 

Cited  in  State  v.  Candland,  36  Utah,  424,  104  Pac.  292,  act  of  1909, 
authorizing  university  regents  to  expend  money  for  building  violates 
Constitution,  article  XIV,  sections  1,  2. 

7  Cal.  81-84,  PHILLIPS  ▼.  MAYEB. 

Law  Does  not  Apply  Money  so  long  as  it  remains  in  hands  of 
debtor. 

Approved  in  Driver  v.  Planters'  Mutual  Ins.  Assn.,  78  Ark.  129, 
93  S.  W.  752,  where  insurer  sent  premium  note  to  bank  for  collection 
and  insured  directed  bank  cashier  to  pay  it,  he  having  sufficient 
deposit,  but  bank  did  not  credit  insurer  with  money  till  after  fire, 
there  was  no  payment. 

7  CaL  97-104,  PEOPLE  ▼.  HILL. 

The  Only  Way  In  Which  the  Power  of  removal  can  be  limited  is 
by  first  fixing  the  duration  or  term  of  office. 

Approved  in  People  ex  rel.  Sedgwick  v.  Shear  (Cal.),  15  Pac. 
d3,  superintendent  of  house  of  correction  removable  at  pleasure. of 
board  of  supervisors;  Parrell  v.  Police  Commissioners,  1  Cal.  App.  7, 
81  Pac.  675,  policeman  removable  at  pleasure  of  board  of  police  com- 
missioners; Helmick  v.  County  Court  of  Tucker,  65  W.  Ya.  233,  64 
8.  £.  18,  county  court  eannot  remove  from  office  a  road  surveyor 
appointed  by  it,  under  Code  of  1906,  section  1392. 

Bight  to  Eemove  Officers  summarily.    See  note,  15  L.  B.  A.  97. 

Wheo  Time  of  Holdinif  is  not  Fixed,  tenure  of  office  is  at  pleasure 
of  appointing  power. 
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Approved  in  Childs  ▼.  State,  4  Okl.  Or.  480,  113  Pac.  548,  npliold- 
ing  statute  relating  ta  appointment  of  couneel  for  governor. 

Distinguished  in  Both  v.  State,  158  Ind.  265,  266,  63  N.  E.  408, 
Indianapolis  charter,  relating  to  removal  of  polioe  officers,  does  not 
violate  Constitution,  article  XV,  section  2,  relating  to  terms  of  office. 

Mandamus  to  Gompel  Surrender  of  office.  See  note,  31  L.  B.  A« 
350. 

7  OaL  113-116^  OHABD  T.  HABBI80N. 

Establishment^  Begul&tion,  and  Protection  of  ferries.  See  note, 
59  L.  B.  A.  524. 

7  Cal.  117,  OHABD  r.  STONE. 

Establishment^  Begnlation,  and  Protection  of  ferries.  See  note^ 
59  L.  B.  A.  553. 

7  OaL  118-121,  68  Am.  Dec.  231,  WABDBOBE  T.  OAUPOBNIA 
STAGE  CO. 

Wliere  It  Appears  That  Stage,  at  time  of  accident,  was  driven  hy 
servant  of  owner,  latter  is  liable  only  for  simple  negligence. 

Approved  in  Davis  v.  Hearst,  160  Cal.  165,  116  Pac.  540,  discussing 
liability  of  newspaper  owner  for  exemplary  damages  for  libel  where 
he  has  given  subordinates  carte  blanche  to  do  anything  and  every- 
thing to  make  paper  a  success. 

7  OaL  121-124,  McOANN  ▼.  8IEBBA  OOUNTT. 

Statute  Boqolring  Presentation  to,  and  rejection  by,  supervisors 
before  claim  agaioat  county  can  be  sued  on  applies  to  torts  as  well 
.  as  to  contracts. 

Approved  in  Farmers'  etc.  Bank  v.  City  of  Los  Angeles,  151  Cal. 
657,  91  Pao.  796,  complaint  for  recovery  of  taxes  paid  to  city 
under  protest  mnst  allege  presentation  of  demaud. 

Liabilities  of  Oonnties  for  Torts  and  negligence.  See  note,  39 
L.  B.  A.  65,  69,  78,  81. 

7  Oal.  126-129,  WABD  T.  SEVEBENOE. 

Establishment^  Begnlatlon,  and  Protection  of  ferries.  See  note, 
59  L.  B.  A.  551. 

■ 

7  OaL   129-130,  PEOPLE  Y.  JOSEPHS. 

Evidence  and  Instructions  as  to  Character  of  accused.  See  notes, 
103  Am.  St.  Bep.  897;  20  L.  B.  A.  612. 

7  Oal.  130-133,  MEBCED  MINING  OO.  ▼.  FBEMONT. 

An  Injunction  is  not  Dissolved  by  taking  an  appeal. 

Approved  in  State  v.  Superior  Court,  39  Wash.  120,  109  Am.  St. 
Bep.  862,  80  Pac.  1109,  1  L.  B.  A.  (n.  s.)  554,  if  order  restrains  as 
nuisance  the  operation  of  shooting-gallery  until  determination  of 
an  action,  appeal  from  such  order  does  not  suspend  its  effect. 

Distinguished  in  Clute  v.  Superior  Court,  155  CaL  18,  192  Am.  St. 
Bep.  54,  99  Pac.  363,  injunction  restraining  defendant  from  conduct- 
ing hotel  is  mandatory  in  effect  and  is  suspended  by  appeal. 

Mandamus  may  Issue  to  Oompel  Attachment  for  contempt^  remedy 
by  appeal  being  inadequate. 
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Approved  in  Kirbj  ▼.  Snperior  Goart,  68  Gal.  605,  10  Pac.  120, 
panting  mandamua  to  prevent  trial  court  from  permitting  amesdment 
to  pleading  after  judgment  affirx|ied  on  appeal;  Soott  v.  Shields,  8 
OaL  App.  18,  96  Pac.  988,  mandamus  will  lie  to  compel  judge  to  order 
witness  to  complete  deposition;  In  re  Ford,  160  GaL  346,  116  Pac.  762, 
granting  mandamus  to  relieve  indicted  person  from  prosecution  where, 
without  good  cause,  trial  court  arbitrarily  postponed  trial  beyond 
statutory  period. 

Mandamus  as  Proper  Baniedy  against  public  officers.  See  note,  98 
Am.  St.  Bep.  907. 

Superintending  Ctontrd  and  Siqwrvlsory  Jorladlctlon  of  tnperior 
over  inferior  or  subordinate  tribunal.  See  note,  51  L.  B.  A.  74,  108, 
109. 

Miscellaneous. — Gited  in  Merced  Mining  Go.  v.  Fremont,  7  Gal.  3'17, 
68  Am.  Dec.  262,  on  another  appeal;  Weaver  v.  Gonger,  10  Gal.  238, 
miscited  for  7  GaL  317. 

7  OaL  137-139,  QTULAJST  r.  METOAU*. 

The  Conclwdon  of  Fraud  doeo  not  arise  from  want  of  eonidderation 
in  a  deed. 

Approved  in  Schultz  v.  McLean  (Gal.),  25  Pac.  430,  reaffirming  rule. 

7  CaL  140-144,  PEOPLE  T.  8TEWABT. 

Juror  In  Oi^^tal  Oaae  Who  Says  He  la  Opposed  to  capital  punish- 
ment on  principle  cannot  be  challenged  by  the  state  for  cause. 

Distinguished  in  Demato  v.  People,  49  Golo.  151,  111  Pac.  705,  juror 
who  on  voir  dire  states  that  under  no  circumstances  would  he  impose 
death  penalty  is  disqualified  in  murder  case. 

In  Qnalifications  of  Jnrors  Oonscience  and  principle  have  separate 
meanings. 

Approved  in  Bhea  v«  State,  63  Neb.  472,  88  N.  W.  792,  following 
rule. 

7  Oal.  148-150,  68  Am.  Dec.  233,  SIMS  ▼.  SMITH. 

Bight  of  Land  Owner  to  Accelerate  or  diminieh  flow  of  water  to  or 
from  landA  of  another.    See  note,  85  Am.  St.  Bep.  711. 

Ldabmtj  for  Damming  back  stream.    See  note,  59  L^  B.  A.  820. 

7  Oal.  150-161,  ADAMS  T.  PUOH. 

Where  Entire  Performance  of  Oontract  Prevented  by  one  party  or 
where  i/ts  terms  are  varied  by  agreement,  assumpsit  is  remedy  for 
amount  due  for  work  and  labor. 

Approved  in  Brown  v.  Grown  Gold  Milling  Co.,  150  Gal.  384,  89  Pac. 
90,  following  rule. 

Bemedy  of  Wrongfully  Discharged  Servant  with  respect  to  services 
actually  rendered.  See  note,  6  L.  B.  A.  (n.  s.)  51;  5  L.  B.  A.  (n.  s.) 
581. 

7  OaL  152-163,  McOABBON  T.  O'OONNELL. 

Necessity  and  Oharacter  of  Title  or  poeBession  to  sustain  action  of 
trespass.    See  note,  30  L.  B.  A.  (n.  s.)  261. 

7  OaL  160-162,  KELSET  ▼.  DUNLAP. 

When  Defects  in  Certificates  of  Acknowledgment  are  fataL  See 
notey  108  Amu  St.  Bep.  559. 
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7  Oal.  162-165,  EDWABD6  ▼.  BEUOKOT. 

Stockholder's  Interest  In  Ck)rporation  as  subject  of  garnishment. 
See  note,  18  Ia  B.  A.  (n.  s.)  1159. 

7  Cal.  171-175,  68  Am.  Dec.  235,  BILLINOS  T.  MOBBOW. 

Principal  who  Batifles  Acts  of  Agent  must  know  character  of  acts 
to  be  ratified. 

Approved  in  Thompson'  y.  Laboringman's  Mfg.  Co.,  60  W.  Ya.  52, 
53  8.  E.  911^  6  li.  B.  A.  (n.  s.)  311,  following  rule;  McGlessen  y. 
Tyrrell,  5  Ariz.  54,  44  Pac.  1088,  payer  of  note  does  not  by  acceptance 
of  interest  paid  in  advance  to  his  agent,  without  knowledge  that  it 
was  ad<van«e  interest,  ratify  act  of  agent  so  as  to  discharge  surety. 

Where  Authority  to  Perform  SpecliLc  Acts  is  given  by  power  of 
attorney  and  general  words  are  also  employed,  such  words  are  limited 
to  particular  acts  authoilzed. 

Distinguished  in  Moore  v.  Gould,  151  Cal.  728,  91  Pac.  618,  holding 
general  power  of  a/ttomey  SAithorized  attorney  to  execute  renewal  of 
note  and  mortgage  made  by  principal. 

Implied  Powers  under  Power  of  Attorney  to  transact  business. 
See  note,  4  L.  B.  A.  (n.  s.)  844. 

Power  of  Attorney  by  married  wcnnaxK  See  note,  84  Am.  St.  Bep. 
768. 

7  OaL  175-181,  EX  PABTE  BOWE. 

Witness  Oonunitted  for  Befoslng  to  Answer  will  be  discharged  on 
habees  corpus  where  it  appears  that  suit  has  abated. 

Approved  in  Williams  v.  People,  46  Colo.  186,  103  Pac  299,  where 
district  court  called  witnesses  for  purpose  of  determining  whether 
giVLud  jury  should  be  called,  and  they  refused  to  testify,  it  could  not, 
after  grand  jury  called,  punish  witnesses  for  contempt  without  giving 
them  opportandty  to  purge  themselves;  United  States  v.  Collins,  146 
Fed.  554,  peraon  committed  for  refuBin<g  to  appear  before  grand  jury 
will  be  released  after  grand  jury  is  discharged. 

7  OaL  181-184,  EX  PABTE  BOWE. 

The  Warrant  of  Oommitment  for  Contempt  should  state  all  material 
factsu 

Approved  in  In  re  Shortridge,  5  Oal.  App.  375,  377,  90  Pac.  479,  480, 
mere  statement  that  attorney  interrupted  proceedings  against  order 
of  court  insuificient. 

Commitment  for  Contempt  'in  Befusing  to  Answer  certain  ques- 
tions propounded  to  witness  by  grand  jury"  does  not  oomply  with 
statute. 

Distinguished  in  In  re  Mills,  19  Haw.  95,  upholding  mittimus  recit- 
ing petitioner  was  adjudged  guilty  of  direct  contempt  in  fighting  in 
courtroom  while  court  was  in  session, 

7  CaL  184-185,  EX  PABTE  BOWE. 

A  Witness  is  Privileged  from  Answering  on  the  ground  that  his  an- 
swer would  disgrace  him  only  when  it  is  not  pertinent. 

Approved  in  Ex  parte  Hedden,  29  Nev.  364,  90  Pac.  740,  reaffirm- 
ing rule;  People  v.  Argo,  237  HI.  182,  86  N.  E.  682,  construing  statute 
relating  to  imniunity  of  witnesses  in  bribery  cases. 
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CkinstitatiODal  Onaranty  Against  8elf-incrimliiation  and  equivalent 
exemptian  to  witneseL    See  notee^  1  Ia  R.  A.  (n.  e.)  167. 

Exemption  from  Self-crlmlnation  as  affected  hy  Btatutee  pTohibiting 
use  of  testimony  again«t  witness.    See  notes^  14  L.  R.  A.  407. 

Svldence  to  Show  Credibility  or  bias  of  witness.  See  note,  82  Am. 
SL  Rep.  32. 

7  CaL  186-187,  ZJl  FRANCE  ▼.  HKWITT. 

AdmiflslbiUty  in  Evidenca  of  Books  of  aceonnt.  See  note,  138  Am. 
St  R«p.  466. 

Party's  Books  of  Accomit  as  eviden^oe  in  own  favor.  See  njoie,  62 
L.  R.  A.  587. 

Wliat  Provable  by  Books  of  account.    See  mote,  52  L.  R.  A.  708. 

Admissibility  of  Accomit-books  in  evidence  in  case  of  loans  or  pay- 
ments by  party  whose  books  ofTered.    See  note,  2  L.  R.  A.  (n.  s.)  404. 

7  CaL  187-206^  ADAMS  ▼.  HACKETT. 

Proceedings  Sapplementary  to  Execution  are  a  substitute  for 
creditor's  bill. 

Approved  in  Bryant  v.  Bank  of  California  (Cal.),  7  Pae.  130,  statu- 
tory remedy  must  be  strictly  followed. 

Distinguished  in  Phillips  v.  Price,  153  Gal.  148,  94  Pac.  618,  allowing 
credito-r's  bill  where  person  charged  with  holding  debtor's  property 
elaims  title  thereto. 

Equitable  Remedy  to  Snbject  Choses  in  action  to  judgment  after 
return  of  no  property  found.    See  not^e,  63  L.  R.  A.  693. 

Zden  Acquired  by  Service  of  Kotice  dn  supplementary  proceedings. 
See  note,  3  L.  R.  A.  (ni.  s.)  130. 

Until  Dissolution  of  Partnership  Declared  and  receiver  ordered  to 
make  pro  rata  distribution  of  assets  among  credatorB,  creditors  may 
resort  to  adverse  proceedings  and  gain  preference. 

Disapproved  in  Foster  v.  Field,  13  Okl.  238,  74  Pac.  193,  Hen  cannot 
be  obtained  on  assets  of  insolvent  partnership  in  hands  of  receiver  in 
partnership  dissolution  proceedings,  superior  to  claim  of  intervening 
creditors. 

Where  Plaintiff  Proceeded  to  Examine  judgment  debtor  on  supple- 
mental proceedings  as  to  judgment  held  by  him  against  A,  and  ob- 
tained order  to  apply  same  to  judgment  of  plaintiff,  it  is  unnecessary 
to  make  A  party  to  proceedlnga. 

Cited  in  In  re  Downey,  SI  Mont.  445,  78  Pae.  773,  arguendo. 

7  CaL  208-209,  PEOPIiE  ▼.  MARKHAM. 

Imprisonment  in  Uen  of  a  Fine  is  not  a  punishment  but  a  means  of 
enforcing  payment  of  the  fine. 

Approved  in  In  re  Piipilani,  7  Haw.  102,  rea^rming  rule. 

Failure  of  Judgment  to  Specify  Term  of  imprisonment  does  not 
render  it  wholly  inoperative  when  term  is  fixed  by  law. 

Approved  in  Perry  v.  Pernet,  166  Ind.  74,  74  N.  E.  611,  order 
committing  person  for  indefinite  time  for  contempt  in  failing  to  obey 
order  to  pay  money  is  not  void  though  it  fails  to  fix  definite  time; 
Ex  parte  Tani,  29  Nov.  391,  91  Pac.  138,  13  L.  R.  A.  (n.  s.)  518, 
judgment  fixing  wrong  place  for  imprisonment  good  on  habeas  corpus. 

Effect  of  lEbEcessiTe  Sentence.    See  note,  45  L.  R.  A.  138. 
I  Osl.  Notee— 7 
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7  Cal.  209-212,  DABOVICH  ▼.  EMEBIC. 

Miscellaneoas. — Cited  in  Dabovich  v.  Emeric,  12  Cal.  178,  on  sub- 
sequent appeal. 

7  Cal.  215-242,  68  Am.  Dec.  237,  BECKBTT  v.  8EL0VEB. 

Seal  and  Personal  Estate  Vests  in  Heir  subject  to  lien  of  ad- 
ministrator for  payment  of  debts  and  expenses  of  administration. 

Approved  in  Blakomore  v.  Roberts,  12  N.  D.  400,  96  N.  W.  1030, 
executor  may  sue  to  quiet  title  to  realty  belonging  to  decedent,  pend- 
ing administration  of  estate;  Mears  v.  Smith,  19  S.  D.  84,  102  N.  W. 
296,  action  cannot  be  maintained  on  note  by  heir  of  deceased  in- 
dorser  without  proof  by  probate  records  that  he  is  owner  of  note  as 
distributee. 

Limited  in  Estate  of  Vance,  152  Cal.  763,  93  Pac.  1011,  passing 
of  title  to  property  of  decedent  to  heirs  and  devisees  is  subject 
to  control  of  probate  court  and  to  possession  of  personal  representa- 
tive for  purpose  of  administration  and  is  charged  with  debts  of 
deceased. 

Petition  for  Letters  of  Administration  describing  deceased  as 
late  resident  of  county  is  sufficient. 

Approved  in  Ewing  t.  MalHson,  65  Kan.  487,  93^  Am.  St.  Bep.  299, 
70  Pac.  370,  petition  for  letters  alleging  B,  "late  of  county  of"  A, 
died  at  certain  place,  means  that  B  was  last  a  resident  of  A  county.' 

Distinguished  in  Hoffman  v.  Fleming,  66  Ohio  St.  157,  64  N.  E.  66, 
record  reciting  will  as  last  will  of  A,  "late  of  Brooke  County,  West 
Virginia,"  does  not  show  deceased  was  nonresident. 

Application  for  Letters  of  Administration  must  be  in  writing  and 
signed  by  applicant,  and  must  state  jurisdictional  facts. 

Approved  in  Otero  y.  Otero,  11  Ariz.  266,  90  Pac.  603,  following 
rule. 

On  Application  to  Bell  Realty  of  Deceased  to  pay  debts,  heir  may 
dispute  validity  of  claims  upon  which  petition  is  based  though  they 
have  been  allowed. 

Approved  in  Haub  v.  Leggett,  160  Cal.  494,  117  Pac.  557,  upholding 
right  of  creditor,  whose  claim  against  estate  has  been  allowed  and 
approved  in  part,  to  sue  for  whole  claim;  Milburn  v.  East,  128  Iowa, 
107,  102  N.  W.  1118,  and  Thomas  v.  Williams,  80  Kan.  638,  103  Pa<; 
774,  both  holding  allowance  of  claim  against  estate  is  prima  facie 
evidence  of  debt  against  heirs  in  proceeeding  to  subject  realty  to  its 
payment. 

Presentation  of  Claim  to  Administrator  is  commencement  of  ac- 
tion upon  it. 

Approved  in  Estate  of  Burns,  2  Cof.  Prob.  47,  claimant  of  doubtful 
claim  which  has  been  referred  by  executor  to  referee  is  subject  to 
Code  of  Civil  Procedure,  section  1880,  subdivision  3. 

Collateral  Attack  on  Bight  of  acting  administrate^.  See  note, 
81  Am.  St.  Bep.  536,  543,  549,  551. 

Bights  of  Heir  in  Personal  Property  of  ancestor.  See  note,  112 
Am.  St.  Bep.  728. 

Validity  of  Acts  Under  Letters  Testamentary  or  of  administration 
afterward  revoked  or  held  invalid.     See  note,  21  L.  B.  A.  150. 
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7  CaL  244-245,  00X7LTEB  ▼.  STAB&. 

Wben  the  Appeal  is  Taken  Bona  Fide  and  not  for  delay,  the  ap- 
pellate court  will  always  permit  a  new  nndertaking  to  be  filed  where 
the  original  is  defective. 

Distinguished  in  Stimpson  etc.  Scale  Co.  v.  Superior  Court,  12  Cal. 
App.  540,  107  Pac.  1016,  superior  court  has  no  jurisdiction  of  appeal 
where  no  nndertaking  filed. 

7  OaL  245-246,  BENEDICT  ▼.  BUNNELI.. 

Actual  Besidence  on  Premlsee  by  Family  is  necessary  to  consti- 
tute homestead. 

Approved  in  Ball  v.  Houston,  11  Okl.  138,  66  Pac.  360,  reaffirming 
rule. 

What  Oonstitates  a  Tamlly*'  under  homestead  and  exemption 
laws.     See  note,  4  L.  B.  A.  (n.  s.)  389. 

7  CaL  247-250,  PABSE  ▼.  WHJJAMS. 

Entry  or  Becord  Necessary  to  Complete  judgment  or  order.  See 
note,  28  L.  B.  A.  634. 

Admiflsiblllty  in  Evidence  of  Copies  of  Becorda  of  other  state.  See 
note,  5  L.  B.  A.   (n.  s.)   941. 

7  CaL  250-252,  LOVE  ▼.  WALTZ. 

Effect  of  Judgment  Against  Tenant  as  res  judicata.  See  note,  112 
Am.  St.  Bep.  38. 

7  Cal.  257-258,  BUSS  ▼.  WTMAK. 

Advice  of  Counsel  as  Defense  to  action  for  malicious  prosecution. 
See  note,  18  L.  B.  A.  (n.  s.)  54,  55. 

7  Cal.  258-261,  McEWEN  v.  JOHNSON. 

PlndingB  of  Court  may  Befer  to  Pleading!  for  facts  found  provided 
reference  is  sufficiently  distinct  and  facts  are  sufficiently  stated  in 
pleadings. 

Approved  in  Austin  v.  Wilcoxson,  149  Cal.  27,  84  Pac.  418,  fol- 
lowing rule. 

7  CaL  261-264,  68  Am.  Dec.  257,  MAEBIS  ▼.  BICKNELL. 

Mere  Change  in  Use  of  Water  from  one  mining  locality  to  another 
does  not  forfeit  right. 

Approved  i^  Farmers  So  Merchants*  Irr.  Co.  v.  Gothenburg  Water 
Power  &  Irrig.  Co.,  73  Neb.  227,  102  N.'W.  488,  one  claiming  right 
to  extend  ditch  or  change  place  of  use  of  water  must  specify  lands 
to  be  irrigated  in  application  for  permit  to  change  place  of  use. 

Miscellaneous. — Cited  in  Marius  v.  Bicknell,  10  Cal.  224,  on  sub- 
sequent appeal. 

7  Cal.  266-275,  SELOVEB  v.  AMEBICAN-BUSSIAN  COMMEBCIAL 
CO. 

What  is  Community  Property.  See  notes,  126  Am.  St.  Bep.  101; 
4  Cof.  Prob.  43. 

7  CaL  276-279,  DBAPEB  v.  NOTEWABE. 

Mandamna  Only  Issues  to  Compel  Performance  of  act  or  duty 
enjoined  by  law  and  where  no  adequate  remedy  at  law  exists. 


7  CSal.  279-530    NOTES  ON  CALIFORNIA  BEPOBTS.  lOO 

• 

Approved  in  Caven  v.  Coleman,  100  Tex.  470,  101  8.  W.  200,  deny- 
ing mandamus  to  compel  town  of  Marshal  to  create  board  of  plumbers 
under  act  of  1S97;  dissenting  opinion  in  Cornell  Co.  v.  Barber,  31 
B.  I.  421,  76  Atl.  B25,  majority  granting  mandamus  where  claim 
against  town  had  been  allowed  and  audited. 

7  Cal.  279-281,  DOBENTE  v.  SUUJVAN. 

Affidavit  of  Service  of  Summons  is  not  presumed  to  have  been 
made  before  party  to  action  from  mere  fact  that  name  of  plaintiff 
and  name  of  officer  before  whom  it  was  made  were  identical. 

Approved  in  England  Bros,  v.  Young,  26  Okl.  500,  110  Pac.  897, 
following  rule;  Bryan  v.  Kales,  3  Ariz.  427,  31  Pac.  518,  record 
showing  suit  brought  by  B  against  B,  as  administrator,  is  not  proof 
on  collateral  attack  that  parties  were  same  person. 

7  Cal.  286-287,  THOMAS  V.  ABMSTBONG. 

MlataJce  of  Law  in  Awarding  Ferry  License  may  be  corrected  by 
mandamus  or  other  proper  proceeding. 

Approved  in  Inglin  v.  Hoppin,  156  Cal.  489,  105  Pac.  584,  granting 
mandamus  to  compel  establishment  of  independent  reclamation  dis- 
trict. 

Character  and  Extent  of  Belief  by  mandamus  against  officer  render- 
ing decision  upon  ground  not  within  discretion.  See  note,  7  L.  B. 
A.   (n.  s.)   527. 

Ferry  Franchise  is  not  subject  to  execution. 

Disapproved  in  Evans  v.  Kroutinger,  9  Idaho,  158,  72  Pac.  884, 
holding  contra. 

Execution  or  Judicial  Sale  of  Corporate  franchise  or  property 
necessary  to  its  enjoyment.     See  note,  20  L.  B.  A.  737. 

Establisliment)  Begulatlon,  and  Protection  of  ferries.  See  note, 
59  L.  B.  A.  535,  545. 

7  Cal.  288-289,  HENSLEY  ▼.  TABPEY. 
Judicial  Notice.    See  note,  4  L.  B.  A.  43. 

7  CaL  292-294,  68  Am.  Dec.  260,  CHAMBEBLAIK  v.  BELL. 

Becord  of  Deed,  Defective  in  omitting  description,  imparts  no 
notice. 

Approved  in  Watkins  v.  Wilhoit  (Cal.),  35  Pac.  650,  record  made 
in  wrong  book  gives  no  notice. 

Effect  of  Defective  Becordlng  of  legal  instrument  on  rights  of 
third  persons.    See  note,  96  Am.  St.  Bep.  398. 

7  Cal.  312-316,  POBTEB  ▼.  SCOTT. 

Award  of  Arbitrators,  which  does  not  dispose  of  entire  controversy, 
is  void. 

Approved  in  Boyd  v.  Bargagliotti,  12  Cal.  App.  238,  107  Pac.  154, 
reaffirming  rule. 

7  Cal.  317-330,  68  Am.  Dec.  262,  MEBCED  MININa  CO.  ▼.  FEE- 
MONT. 

The  Owner  of  a  Mining  Claim  has,  in  practical  effect,  a  good 
vested  title. 

Approved  in  Biddle  Boggs  v.  Merced  Min.  Co.,  14  Cal.  313,  sns 
taining  mineral  claimant  as  against  subsequent  patentee  from  United 
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States;  Chilberg  ▼.  ConsamerB'  Milk  Co.,  Z  Alaska,  238,  prior  existing 
Talid  placer  claim  not  affected  by  patent  issued  to  townsite  lot 
claimant. 

DiacoTory  of  Mlnena  In  Mining  Claim  and  rights  of  locators  prior 
thereto.    See  note,  139  Am.  St.  Bep.  158. 

Injunction  will  Lie  to  Bestraln  Ttespass  in  removing  gold-bearing 
qnartz  from  mini|ig  claim. 

Approved  in  Waskey  v.  McNaught,  163  Fed.  934,  90  C.  0.  A.  289, 
plaintiff  in  ejectment  may  have  ancillary  injunction  against  mining 
operations  of  defendant. 

Injunction  Against  Trespass  on  realty.  See  note,  99  Am.  St.  Bep. 
732,  747. 

7  CaL  340-342,  OOEEB  ▼.  SIMPSON. 
Biglit  of  Prior  Apipropriation  of  water.    See  note,  30  L.  B.  A.  677. 

7  CaL  342-846,  DOBSEY  ▼.  McFABI.AND. 

Joint  Mortgage  by  Husband  and  Wife  on  homestead  is  preferred 
to  prior  mortgage  by  husband  alone. 

Approved  in  Glenn  v.  Bresnan,  123  La.  1018,  49  So.  692,  following 
mle. 

7  CiO.    348-^2,   PEOPLE   Y.    HOUOHTAUNG. 

Money  Beceived  by  Decedent  as  Tax  Collector  is  no  part  of  his 
estate. 

Approved  in  In  re  Williams  Estate  (Cal.)>  32  Pac.  242,  money 
paid  as  deposit  on  bid  for  property  of  estate  may  be  recovered  from 
executor  individually. 

7  Cal.  356-^7,  PEOPLE  ▼.  OILL. 

Wbere  Criminal  Statute  Is  Changed  between  commission  of  offense 
and  conviction  but  provides  that  it  shall  not  apply  to  prior  offenses, 
punishment  is  regulated  by  old  law. 

Approved  in  State  v.  Newcomb,  58  Wash.  423,  109  Pac.  358,  old  law 
punishing  murder  was  continued  in  force  between  enactment  of 
new  code  of  1909    and  its  takirg  effect. 

Miscellaneous. — Cited  in  dissenting  opinion  in  People  v.  McNulty 
(Cal.),  28  Pac.  823,  historically. 

7  CaL   358-360,  TUTTLE  V.  MONTFOBB. 

The  Lien  of  the  Mechanic  and  Materialman  is  favored  because 
they  have  created  the  property  to  which  the  lien  attaches. 

Approved  in  Stimson  Mill  Co.  v.  Nolan,  5  Cal.  App.  760,  91  Pac. 
265,  upholding  validity   of  mechanic's  lien   law. 

Relation  Back  of  Sabcontractor's  Lien  to  date  of  original  con- 
tractor's.    See  note,  16  L.  B.  A.  336. 

7  CaL  361-^88,  HOLLAND  v.  SAN  FBANCI8C0. 

MoniclpaUties  cannot  be  Controlled  by  judiciary  iu  exercise  of 
their  delegated  discretionary  governmental  powers,  but  can  be  so 
controlled  in  their  reception  and  disposition  of  their  property. 

Approved  in  Davoust  v.  City  of  Alameda,  149  Cal.  71,  84  Pac. 
761,  5  la.  B.  A.  (n.  s.)  536,  city  engaged  in  operating  electric  plant 
owned  by   it  for  purpose   of   lighting  city  and  furnishing  light   to 
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its  inhabitants  is  liable  for  death  af  person  caused  by  its  negligent 
operation. 

An  Ordinance  for  Sale  of  City  Property,  passed  without  the  re- 
quired majority,  is  validated  by  another  ordinancOi  passed  before 
the  sale,  disposing  of  the  proceeds  thereof. 

Disapproved  in  McCraeken  v.  San  Francisco,  16  Cal.  635,  holding 
contrary. 

7  Oal.  391-393,  LAKDECKEB  v.  HOnQHTAUNG. 

Declarations  of  Vendor  Made  Before  Sale  are  admissible  to  im- 
peach sale  for  fraud. 

Approved  in  Smith  v.  Goethe,  159  Cal.  638,  115  Pac.  227,  an  ad- 
mission by  vendor  of  personalty  while  owning  it  is  admissible  against 
successors    of   parties. 

7  Oal.  393-396,  DOANE  v.  SOANNELL. 

Mandamus  to  Oompel  Surrender  of  office.  See  note,  31  L.  B.  A. 
344,   350. 

7  Cal.  395-398,  PEOPLE  v.  D0nGHEBT7. 

Indictment  for  Crime  Committed  on  Vessel  in  inland  waters  of 
state  should  set  forth  all  facts  giving  extraterritorial  jurisdiction. 

Approved  in  Boberson  v.  State,  42  Fla.  218, '28  So.  428,  indictment 
alleging  infliction  of  wound  in  county  in  this  state,  but  which  does 
not  state  where  wounded  party  died,  is  sufficient. 

7  CaL  398-400,  BBOWN  v.  TOLLE& 

Appeal  from  Order  Granting  New  Trial  must  be  taken  within 
time  allowed  by  statute. 

Approved  in  Ewing  v.  Lunn,  22  S.  D.  100,  115  N.  W.  529,  where 
no  timely  appeal  taken  from  grant  of  new  trial,  and  party  par- 
ticipated upon  second  trial,  error  in  granting  new  trial  waived. 

Errors  in  Law  Occurring  in  Court  Below  will  be  reviewed  on<  ap- 
peal, though  new  trial  not  asked. 

Approved  in  Carver  v.  San  Joaquin  Cigar  Co.,  16  Cal.  App.  766,  118 
Pac.  94,  reaffirming  rule. 

Party  Complaining  of   Error  must  Show  wherein   error   consists. 

Approved  in  dissenting  opinion  in  Williams  v.  Spokane  Falls  etc. 
By.  Co.,  42  Wash.  606,  84  Pac.  1132,  majority  holding  that  exces- 
siveness  of  verdict  was  one  of  grounds  of  motion  for  new  trial 
and  that  opening  brief  assigns  overruling  of  motion  as  error,  is 
sufficient  to  allow  defendant  to  raise  question  of  excessiveness  on 
appeal. 

7  CaL  403-405,  PEOPLE  ▼.  OLIVEBA. 

•   Wbere  Indictment  Fully  Sets  Forth  Offense,  word   "feloniously" 

need  not  be  used. 

Approved  in  People  v.  Davenport,  13  Cal.  App.  643,  110  Pac.  326, 
word  "feloniously"  not  necessary  in  information  for  rape;  Brown  v. 
State,  127  Wis.  203,  106  N.  W.  540,  holding  information  for  rape 
not    fatally    defective    for    failure    to    contain    word    "feloniously." 

7  Cal.  405-408,  MEIGGS  ▼.  SCANNELL. 

Lien  on  Vessel  Attaches  as  soon  as  service  is  had  in  suit. 

Approved  in  Jensen  v.  Dorr,  159  Cal.  748,  116  Pac.  556,  following 
rule. 
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7  CaL  409-418,  ELLIS  T.  JEANS. 

Wliera  Plaintiff  and  Defendant  derive  title  from  aame  peraon, 
plaintiff  is  estopped  from  denTing  title  of  eommon  grantor. 

Approved  in  Oervaise  ▼.  Brookins,  156  Cal.  107,  103  Pae.  3^31, 
vendee  in  possession  cannot  dispnte  vendor's  title. 

Under  Inatrament  Providing  That  A  has  sold  land  to  B  for  certain 
BDm  then  paid  and  further  snm  to  be  pftid,  on  payment  of  which 
latter  sum  A  agrees  to  make  deed  to  land,  A  has  equitable  lien  on 
purchase  money,  holding  land  as  security  for  lien. 

Approved  in"  Estate  of  Strang,  131  Iowa,  597,  106  N.  W.  637,  testa- 
tor who  agreed  to  transfer  certain  land  to  children  on  certain 
conditions  at  agreed  price  and  gave  them  possession,  they  agreeing 
to  pay  interest  to  testator  for  life,  was  mere  trustee. 

Katnre  of  Interest  of  Vendor  or  Vendee  in  land  contract  as  real 
or  personal  property.    See  note,  57  L.  B.  A.  644. 

Possession  of  Land  as  notice  of  title.  See  note,  13  L.  B.  A.  (n.  s.) 
116w 

7  CaL  418-419,  BERET  v.  METZLEft. 

A  Party  is  Boimd  to  Know  the  materiality  of  testimony  except  in 
eSfSe  of  surprise  at  trial. 

Approved  in  People  v.  Byrne,  160  Cal.  ^26,  116  Pac.  525,  upholding 
refusal  of  new  trial  is  murder  case  on  ground  of  newly  discovered 
evidence. 

7  CaL  421-422,  BUSHNELL  ▼.  McOAULET. 

In  Action  Against  Agent  for  not  accounting,  a  request  to  account 
must  be  aJleiged  and  proved. 

Approved  in  Burke  v.  Magnire,  154  Cal.  470,  98  Pac.  27,  where 
administrator  has  become  custodian  of  fund  not  part  of  estate, 
no  action  will  lie  against  him  without  previous  demand* 

7  Cal.  432-443,  PEOPLE  ▼.  SCANNEL. 

Quo  Warranto  is  Proper  Proceeding  to  try  title  to  office. 

Approved  in  City  Council  v.  People,  19  Colo.  App.  403,  75  Pac 
604,  mandamus  does  not  lie  to  restore  contestee  who  had  been  un- 
seated by  council. 

Failure  to  Approve  Proper  Official  Bond  does  not  release  sureties 
nor  forfeit  office. 

Approved  in  Gilbert  v.  Craddoek,  67  Kan.  361,  72  Pac.  874,  claim- 
ant to  office  need  not  file  bond  and  take  oath  until  canvassing  board 
has  issued  certificate,  and  may  maintain  quo  warranto  to  determine 
his  election  without  having  done  so;  Curran  Printing  Co.  v.  St.  Louis, 
213  Mo.  39,  111  S.  W.  815,  holding  mayor's  refusal  to  approve  proper 
bond  for  printing  did  not  affect  printer's  rights  under  contract. 

When  Official  Bond  Binds  Sureties  and  what  irregularities  fail  to 
relieve  them  from  liability.     See  note,  90  Am.  St.  Bep.  190. 

7  CaL  443-449,  STEAEN8  ▼•  AaXTIBBE. 

A  Judgment  Entered  by  a  Mere  Ministerial  Officer,  without  au* 
thority  of  law,  is  wholly  void. 

Approved  in  Old  Settlers  Investment  Co.  v.  White,  158  Cal.  246,  110 
Pac.  927,  mei«  filing  by  clerk  and  recording  in  judgment  doeket  of 
stipulation  of  parties   that  judgment  be  entered  as  prayed  for  in 
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complaint  does  not  show  existence  of  judgment;  San  Franeiseo  ▼. 
Brown,  153  CaL  650,  96  Pac.  284,  judgment  entered  by  clerk,  dif- 
ferent from  that  rendered  by  court,  may  be  vacated  at  any  time; 
Dible  V.  Hanson,  17  N.  D.  23,  114  N.  W.  372,  an  order  for  dismissal 
of  action  is  not  an  appealable  order. 

A  Judgment  of  Bevenal  in  the  Supreme  Court  is  not  necessarily 
a  bar  to  further  proceedings  in  the  action. 

Approved  in  Bryan  v.  Berry,  8  Cal.  135,  following  rule;  Talcott 
V.  Delta  County  Land  etc.  Co.,  19  Colo.  App.  16,  73  Pac.  257,  where 
appellate  court  reversed  generally  on  "evidence  as  presented  in 
record/'  appellee  is  entitled  to  retrial  as  of  right. 

7  Oal.  455-462,  GUTTMANN  ▼.  SCANNEU.. 

Bights  of  Creditors  in  Personal  Services  of  debtor.  See  note,  21 
L.  B.  A.  625. 

7  Cal.  479-503,  STAFFORD  y.  UCK. 

Becording  Act  Requiring  Conveyances  made  before  passage  of 
act  to  be  recorded  does  not  impair  obligation  of  contracts. 

Approved  in  Knights  of  Maccabees  of  World  v.  Nitsch,  69  Neb. 
375,  95  N.  W.  627,  upholding  statute  requiring  certified  copy  of 
amendment  of  by-law  to  be  filed  with  auditor  of  public  accounts;  as 
applied  to  benefit  /certificate  issued  prior  to  statute. 

7  Cal.  603-511,  ALVaREZ  v.  BRANNAN. 

It  is  Immaterial  Whether  Vendor  Misrepresenting  material  fact 
knew  it  to  be  false,  or  did  not  know  whether  it  was  true  or  false. 

Approved  in  Howe  v.  Martin,  23  Okl.  568,  569,  138  Am.  St.  Bep. 
840,  102  Pac.  130,131,  following  rule. 

7  Cal.  511-514,  MUBirOCK  ▼.  MUBDOCE. 

The  Law  Does  not  Imply  Any  Contract  by  one  in  loco  parentis  to 
pay  for  services. 

Approved  in  Crane  v.  Derrick,  157  Cal.  671,  672,  109  Pac.  32,  33, 
refusing  to  imply  promise  by  mother  to  pay  son  for  board  and 
lodging. 

Distinguished  in  Estate  of  Bohrer,  160  Cal.  576,  117  Pac.  673,  al- 
lowing compensation  to  wife  of  decedent's  nephew  for  services  in 
caring  for  him  during  last  illness. 

Implication  of  Agreement  to  Pay  for  services  of  relative  or  mem- 
ber of  household.  See  notes,  133  Am.  St.  Bep.  255;  11  L.  B.  A.  (n.  8.) 
885,   899,   901,  911. 

7  Cal.  614-618,  TAAFFE  ▼.  ROSENTHALb 

An  Appeal  will  Lie,  After  Final  Judgment*  from  order  refusing 
to  discharge  attachment. 

Disapproved  in  Nail  v.  Superior  Court,  11  Cal.  App.  28,  103  Pac. 
903,  superior  court  cannot,  on  appeal  from  justice's  court,  review 
order  denying  motion  to  dissolve  provisional  attachment. 

Proceedings  to  Dissolve  Attachment.  See  note,  123  Am.  St.  Bep. 
1064. 

When  Official  Bond  Binds  Sureties  and  what  irregularities  fail  to 
relieve  them  from  liability.     See  note,   90  Am.   St.   Bep.   198. 

Who  is  Beal  Party  in  Interest  within  statutes  defining  parties 
by  whom  action  must  be  brought.    See  note,  64  L.  B.  A.  606. 
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7  CaL  535-542,  68  Am.  Doc.  280,  BATBE  ▼.  NIOfiOLB. 

Agent  cMinot  Delegate  Diecretionary  Powen,  but  he  may  delegate 
mere  mechanical  powers  or  duties. 

Approved  in  Fritz  v.  Chicago  Qrain  &  Elevator  Co.,  136  Iowa,  707, 
114  N.  W.  196,  holding  in  action  for  broker's  commissions  evidence 
showed  defendant's  agent  had  authority  to  hire  plaintiff  to  sell 
elevator  for  him. 

Liability  af  Principal  on  Negotiable  Paper  ex<feuted  by  agent.  See 
no.te,  21  L.  B.  A.  (u.  s.)  1064. 

7  CaL  551-^54,  BAEEB  v.  BABTOL. 

One  Beceivlng  Benefit  of  Bond  is  estopped  from  denying  Its 
legality. 

Approved  in  Ormsby  v.  Johnson,  24  S.  D.  498,  124  N.  W.  43S,  though 
authority  to  insert  grantee's  name  in  blank  deed  must  be  in  writing, 
grantor  who  accepts  consideration  is  estopped,  as  against  grantee, 
from  denying  validity  of  deed. 

Who  Is  Beal  Party  In  Interest  within  statutes  defining  partiee 
by  whom  action  must  be  brought.    See  note,  64  L.  B.  A.  607. 

7  Oal.  554r.567,  THOBNBXmOH  ▼.  HAND. 

Officer  Wbo  Seizes  Property  in  Handa  of  debtor  may  justify  under 
process;  but  when  he  takes  property  from  third  person,  who  claims 
to  be  owner,  he  muet  show  judgment  and  execution  or  writ  of  attach- 
ment  and  proceedings  on  which  it  was  based. 

Approved  in  Beckstead  ▼.  Griffith,  11  Idaho,  750,  83  Pac.  768,  and 
Cheeseman  v.  Fenton,  13  Wyo.  448,  110  Am.  St.  Eep.  1010,  80  Pac. 
826,  both  following  rule;  Old  Settlers  Investment  Co,  v.  White,  158 
Cal.  243,  110  Pac.  926,  applying  rule  where  controversy  was  between 
officer  seizing  on  execution  and  chattel  mortgagee;  Moriund  v.  John- 
eon,  140  Mo.  App.  354,  124  S.  W.  82,  applying  rule  to  execution. 

Liability  of  Ministerial  Officers  for  nonperformance  and  misper* 
formance  of  official  duties.    See  note,  95  Am.  St.  Bep.  123. 

Wben  Official  Bond  Binds  Sureties  and  what  irregularities  fail 
to  relieve  them  from  liability.    See  note,  90  Am.  St.  Rep.  198. 

If  Assignment  and  Delivery  of  Possession  were  merely  colorable  and 
property  etill  remained  in  debtor,  against  whose  goods  execution 
issued,  sheriff  is  justified. 

Approved  in  Citizens'  Securities  Co.  v.  Hammel,  14  Cal.  App.  569, 
112  Pac.  733,  where  judgment  debtor  could  have  legally  taken  pos- 
session of  attached  goods  while  in  plaintiff's  alleged  possession, 
attachment  under  which  sheriff  took  possession  was  sufficient  justifica- 
tion to  sheriff  without  his  showing  that  writ  was  issued  on  proper 
affidavit. 

7  OaL  568-573,  NIOKBBSON  v.  OHATTEBTON. 

A  Judgment  for  Plaintiff,  in  order  to  hold  sureties  on  replevin 
bond,  must  be  in  the  alternative. 

Distinguished  in  Donovan  v.  Aetna  Indemnity  Co.,  10  Cal.  App. 
731,  103  Pac.  367,  368,  sureties  on  replevin  bond  are  liable  where 
judgment  is  for  money  only. 


^ 


7  Oftl.  67d-^»4    NOTES  ON  CALIFOBNIA  BEP0BT8. 


loa 


7  OaL  57a^75,  lONTUBN  ▼.  FISHES. 

Statement  by  Indoner  to  Holder  that  party  primarily  liable  can- 
not pay,  as  waiver  of  presentment  of  latter.  See  note,  27  L.  B. 
A.  (n.e.)  517. 


7  OaL  677-679,  SACRAMENTO  VAIJ^T  B.  A.  00.  ▼.  MOFFATT. 

What  Title  or  Interest  will  support  ejectment.    See  note^  18  L. 

B.   A.    7o4. 

7  OaL  688-604,  OUNTEB  v.  LAFFAN. 

A  Judgment  of  Beversal  becomes  the  law  of  the  case. 

Approved  in  People's  Lumber  Co.  v.  Gillard,  5  Cal.  App.  438,  90 
Pac.  657,  rule  not  confined  to  that  portion  of  opinion  which  is  strictly 
essential  to  disposition  made  of  case. 

Oomdualyeneas  of  Prior  Decisions  on  subsequent  appeals.  See 
note,  34  L.  B.  A.  326. 

Wlio  may  not  Purchase  at  judicial,  execution  and  other  compulsory 
sales.    See  note«  130  Am.  St  Bep.  817. 
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CALIFORNIA   REPORTS. 


OASES  IN  8  CALIFORNIA. 


8  Gal.  1-20,  PEOFLE  v.  lANQDON. 

Tenn  of  Office  of  Physician  of  Asylnm  runs  from  bis  eleetioB, 
and  neyer  apart  from  the  officer. 

Approved  in  People  v.  Nickel,  9  Cal.  App.  785,  100  Pac.  1078,  hold- 
ing term  of  port  warden  runs  from  date  of  appointment;  Richardson 
T.  Young,  122  Tenn.  498,  521,  125  S.  £.  669,  675,  upholding  act  au- 
thorizing legislature  to  appoint  board  of  election. 

Power  to  Appoint  to  Office  is  not  Exclusive  function  of  executlTe, 
but  may  be  exercised  hj  legislature. 

Approved  in  Attorney  General  v.  Bolger,  128  Mich.  360,  87  N.  W. 
368,  upholding  act  authorizing  city  council  of  Detroit  to  appoint 
commissioner  of  parks. 

8  CaL  26-27,  ANTHONY  v.  DUNIiAP. 

Only  Court  Which  Bendered  Judgment  can  stay  proceedings 
upon  it. 

Approved  in  Hawkeye  Ins.  Go.  v.  Huston,  115  Iowa,  630,  89  N.  E. 
32,  following  rule;  In  re  Burton,  5  Cof.  Prob.  237,  denying  jurisdic- 
tion of  equity  court  review  and  set  aside  orders  made  by  probate 
court  of  another  county  in  probate  proceedings;  Guardianship  of 
Murphy,  1  Cof.  Prob.  168,  denying  probate  court's  jurisdiction  to 
appoint  guardian  for  child  who  had  been  awarded  to  parent  in  di- 
vorce case,  while  divorce  court  retains  right  to  control  custody. 

8  CaL  33,  OUNNINOHAM  ▼.  HOPKINS. 

On  Motion  to  Dismiss  Appeal  in  County  Court  on  ground  of  in- 
sufficient undertaking,  it  is  error  to  refuse  to  allow  appellant  to 
amend  undertaking. 

Distinguished  in  Stimpeon  etc.  Scale  Co.  v.  Superior  Court,  12  Cal. 
App.  540,  107  Pac.  1016,  refusing  to  allow  appellant  to  make  de- 
posit in  lieu  of  bond  when  no  bond  had  been  filed. 

8  Cal.  84-36,  BICKETT  v.  JOHNSON. 

One  District  Court  cannot  Restrain  Execution  of  decrees  of  an- 
other court  of  co-ordinate  jurisdiction. 

(107) 
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Approred  in  In  re  Burton,  5  Gof.  Prob.  237,  dejiying  Jarisdiction 
of  equity  court  to  review  aod  set  aside  orders  of  probate  court  of 
another  county  in  probate  proceedings;  Hawkeye  Ins.  Co.  v.  Huston, 
115  Iowa,  630,  89  N.  W.  32,  under  Code,  section  4364,  district  court 
of  one  county  has  no  jurisdiction  of  action  to  restrain  execution  of 
judgment  entered  in  district  court  of  another  county. 

Equitable  Jarisdiction  in  Begard  to  injunctions  against  judgments. 
Bee  note,  32  L.  B.  A.  328. 

8  OaL  39-42,  VATJOHK  ▼.  EKOLI8R. 

Tlid  Term  "Officer"  Indndes  All  Persons  in  any  public  station  or 
employment  conferred  by  government. 

Approved  in  State  v.  Kelly,  103  Mo.  App.  715,  77  S.  W,  997,  hold- 
ing member  of  legislative  body  of  city  to  be  city  officer. 

Who  are  Public  Officers.    See  note,  17  L.  B.  A.  243,  244,  249. 

Wbat  Claima  Constitute  Valid  Demands  against  a  state.  See  note, 
42  L.  B.  A.  38. 

8  Cal.  42-44,  PEOPLE  ▼.  COHEN. 

Embezzlement.    See  note,  87  Am.  St.  Bep.  24. 
Duty  of  Warehouseman  in  care  of  property.    See  note,  136  Am. 
St.  Bep.  215. 

8  Cal.  47-49,  FBANK  v.  BBODY. 

To  Bely  on  Promise  of  Witness  to  Attend  Trial  is  not  such  exer- 
cise of  ordinary  diligence  as  to  warrant  continuance  for  failure  to 
attend. 

Approved  in  Josephson  v.  Sigfusson,  13  N.  D.  317,  100  N.  W.  704, 
following  rule. 

8  Cal.  49-60,  GOBDON  v.  LEABING. 

Secondary  Evidence  of  Contents  of  Deed  is  admissible  where  orig- 
inal is  without  the  state. 

Affirmed  in  Johnson  v.  Union  Pac.  B.  Bw  Co.,  35  Utah,  301,  100 
Pac.  395,  following  rule;  Estate  of  Miehle,  3  Cof.  Prob.  102,  ar- 
guendo. 

Order  of  Admission  of  Testimony  is  within  discretion  of  trial 
court. 

Approved  in  Brady  v.  Banch  Mining  Co.,  7  Cal.  App.  183,  94  Pae. 
85,  following  rule. 

8  Cal.  62-^8,  68  Am.  Dec.  290,  GILMAN  ▼.  CONTBA  COSTA  CO. 

Execution  Levy  on  Beyenues  of  County  in  hands  of  treasurer  is 
void. 

Approved  in  People  v.  San  Joaquin  etc.  Agr.  Assn.,  151  Cal.  806, 
91  Pac.  744,  holding  property  of  district  agricultural  association 
exempt  from  execution  as  being  property  of  public  corporation; 
Buell  V.  Arnold,  124  Wis.  69,  102  N.  W.  339,  holding  judgment 
against  county  is  not  lien  upon  land  bought  in  by  county  for  taxes. 

8  CaL  62-66,  68  Am.  Dec.  300,  ASHBUBY  v.  SANDEBS. 

Fact  That  Person  had  not  Been  Heard  from  for  sixteen  months 
and  that  he  was  passenger  on  particular  vessel,  and  neither  vessel 
nor  crew  ever  heard  from,  does  not  raise  presumption  of  death. 
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DiBtingnished  in  Estate  of  Kustel,  2  Gof.  Prob.  3,  where  one  sails 
in  nnseaworthy  yessel  on  night  of  violent  storm  and  vessel  is  un- 
heard of  for  long  time  after  voyage  should  have  been  accomplished, 
fact  of  death  may  be  presumed,  though  less  than  seven  years  elapse. 

8  CaL  66-74,  68  Am.  Dec.  304,  BEVALK  ▼.  KBAMEB. 

Party  cannot  Sne  in  One  Court  to  Bestrain  Decree  of  another  eonrt 
of  co-ordinate  jurisdiction. 

Approved  in  In  re  Burton,  5  Cof.  Prob.  237,  denying  equity  jur- 
isdiction to  review  and  set  aside  orders  of  probate  court  of  another 
county  in  probate  proceedings. 

Injunctions  Against  Execution  Sales  or  other  proceedings  under 
final  process.    Bee  note,  30  L.  R.  A.  102,  133. 

Husband  and  Wife  have  a  Species  of  joint  tenancy  in  homestead. 

Criticised  in  Hannon  v.  Southern  Pac.  B.  B.  Co.,  12  Cal.  App.  354, 
107  Pac.  337,  holding  estate  of  husband  and  wife  differs  from  joint 
tenancy  in  that  there  can  be  no  partition  by  either  party. 

Bight  to  Homestead  Ceases  "When  Claimant  Ceases  tb  be  head  of 
family. 

Approved  in  rullerton  v.  Sherill,  114  Iowa,  513,  87  N.  W.  420, 
holding  widow  who  claimed  homestead  while  living  with  daughter 
lost  the  right  upon  marriage  and  removal  of  daughter. 

Continuance  of  Family  as  Condition  of  continuance  of  homestead 
where  a  condition  of  inception.     See  note,  16  L.  B.  A.  (n.  s.)  Ill,  115. 

Denied  in  Weaver  v.  First  Nat.  Bank  of  Chicago,  76  Kan.  547, 
123  Am.  St.  Bep.  155,  94  Pac.  275,  16  L.  B.  A.  (n.  s.)  110,  holding 
wife  continued  to  hold  homestead  exemption  after  death  of  husband 
although  no  one  was  dependent  upon  her;  Palmer  v.  Sawyer,  74  Neb. 
114,  103  N.  W.  1090,  holding  debtor  who  had  acquired  homestead 
did  not  lose  it  by  loss  of  all  dependent  members  of  family. 

Wife  Must  be  Party  to  Action  to  foreclose  lien  on  homestead  to 
afiTect  her  rights. 

Approved  in  Houssels  v.  Taylor,  24  Tex.  Civ.  App.  75,  58  S.  W. 
191,  holding  wife  should  be  party  to  suit  to  foreclose  tax  lien. 

What  Constitutes  a  Tamily"  under  homestead  and  exemption 
laws.    See  note,  4  L.  B.  A.   (n.  s.)   377. 

8  CaL  77-80,  68  Am.  Dec.  310,  PABKE  v.  KITiHAM. 

Action  for  Diversion  of  Water  in  Ditches  is  in  nature  of  action 
for  abatement  of  nuisance. 

Approved  in  Evans  v.  Boss  (Cal.),  8  Pac.  89,  following  rule. 

Cotenancy  in  Mine&    See  note,  91  Am.  St.  Bep.  889. 

Miscellaneous. — Cited  in  dissenting  opinion  in  Candelaria  v.  Yal- 
lejos,  13  N.  M.  172,  81  Pac.  599,  to  point  that  where  irrigation  ditch 
is  owned  by  several  proprietors,  vfithout  specially  defined  relation^ 
they  are  tenants  in  common. 

8  CaL  84-85,  FEENT  v.  DALY. 

Moral  Obligation  as  Consideration  for  promise.  See  note,  53  L.  B. 
A.  362. 

8  Cal.  85-87,  HOPKINS  ▼.  DELANET. 

When  Defects  in  Certificates  of  acknowledgment  are  fatal.  See 
note,  108  Am.  St.  Bep.  559. 
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8  Oal.  87-88,  BELDEN  ▼.  HENBIQUES. 

Fraud  may  OoiuiiBt  in  Ooncealment  of  material  faets. 

Approved  in  Richards  v.  Fraser,  122  Cal.  461,  55  Pac.  247,  holdinsf 
fraad  arose  in  mthholding  information  in  procuring  release  from 
obligations. 

8  CaL  108-113,  VTSHEB  ▼.  WEBSTEB. 

Filling  Blank  in  Note  by  Inserting  Bate  of  interest  is  not  an  al- 
teration thereof  within  meaning  of  rule,  and  does  not  invalidate  the 
note. 

Approved  in  Diamond  Distilleries  Go.  v.  Gott,  1^7  Ky.  594,  126 
S.  W.  134,  holding  when  place  of  payment  was  left  blank,  filling 
in  such  blank  by  holder  did  not  constitute  alteration  of  note. 

Distinguished  in  Beese  v.  Bell  (Cal.),  71  Pac.  90,  holding  equitable 
defenses  may  be  interposed  where  note  not  duly  indorsed,  regardless 
of  question  of  alteration  by  insertion /of  interest;  National  Exchange 
BanlL  of  Albany  v.  Lester,  194  N.  Y.  465,  87  N.  E.  780,  holding  rais- 
ing of  note  which  was  already  completed  instrument  by  filling  in 
unfilled  spaces  did  not  render  maker  liable  to  innocent  purchaser  for 
more  than  original  amount. 

unauthorized  Alteration  of  written  instruments.  See  note,  86  Am. 
St.  Bep.  108. 

Alteration  of  Note  as  Affecting  bona  fide  holders.  See  note,  35 
L.  B.  A.  468. 

Declarationa  of  Vendor  are  Competent  to  impeach  sale  for  fraud. 

Approved  in  Smith  ▼.  Goethe,  159  Cal.  638,  115  Pac.  227,  follow- 
ing rule. 

8  CaL  113-117,  BUBBITT  ▼.  DICKSON. 

Wliere  Plaintiff's  Partner  Drew  Up  partnership  articles  of  defend- 
ant's firm,  plaintiff  is  bound  to  have  knowledge  of  terme  on  which 
such  firm  was  formed. 

Approved  in  State  v.  Perkins,  90  Mo.  App.  611,  imputing  knowl- 
edge by  one  partner  of  deed  of  trust  to  all  partners. 

Assumption  of  Debts  on  dissolution  of  partnership.  See  note,  9 
L.  B.  A.  (n.  s.)  60. 

Effect  of  Agreement  to  Share  Profits  to  create  partnership.  See 
note,  18  L.  B.  A.  (n.  s.)  986,  988,  991. 

8  Cal.  118^129,  SWABTZ  ▼.  HAZLETT. 

Participation  in  Fraud  of  Vendor  which  will  invalidate  transfer 
for  good  consideration  as  against  creditors.  See  note,  32  L.  B.  A. 
72. 

8  Cal.  130-135,  BBYAN  ▼.  BEBBY. 

Trial  Court  cannot  Amend  Judgment  after  appeal  is  taken. 

Approved  in  Hynes  v.  Barnes,  30  Mont.  28,  75  Pac.  524,  holding 
trial  court  could  not  pending  appeal  change  judgment  in  replevin 
to  alternative;  dissenting  opinion  in  Sullivan  v.  Woods,  5  Ariz.  202, 
50  Pac.  116,  majority  holding  district  court  retained  power  over 
judgment  during  term,  although  appeal  bond  had  been  filed  and 
notice  given. 

When  Third  Parties  liavo  Purcliaied  at  execution  sale,  it  is  too  late 
to  move  to  set  aside  execution. 
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ApproTed  in  MeCarthj  t.  Speedy  16  S.  D..  587,  94  N.  W.  413,  fol- 
lowing role. 

8  Cal.  136-145,  08AKDAIX  ▼.  WOOD& 

Parties  Holding  FossoMOry  Bights  in  leparate  pareels  of  land, 
title  being  in  the  United  States,  have  rights  of  riparian  owners  in 
waters  of  stream  flowing  naturally  oyer  both  parcels. 

Approved  in  Lux  v.  Haggin  (Cal.),  4  Pac.  922,  926,  holding  ererj 
riparian  proprietor  has  equal  right  to  unimpeded  flow  in  natural 
eourse  and  reasonable  use  of  water  flowing  in  natural  stream  over 
his  land. 

Correlatlyt  Bights  of  Upper  and  Lower  Proprietors  as  to  use  and 
flow  of  stream.    See  note,  41  L.  B.  A.  739. 

Water  Bights  are  Acquired  bj  five  years'  adverse  user. 

Approved  in  Wutchumna  Water  Co.  v.  Bagle,  148  Cal.  764,  84  Pae. 
166,  following  rule. 

Preecarlpftive  Title  to  Water.  See  note,  93  Am.  St.  Bepw  712,  714, 
729. 

Bight  of  Prior  Appropriation  of  water.    See  note,  30  L.  B.  A.  672. 

8  OaL  145-162,  DEWET  v.  BOWMAN. 

Note  Payable  After  Date  at  Time  certain  with  space  for  interest 
rate  left  blank  draws  interest  from  date. 

Approved  in  Hornstein  v.  Cifuno,  86  Neb.  104,  125  N.  W.  136,  fol- 
lowing rule. 

Conyersioii  of  Pledged  Property  by  invalid  sale.  See  note,  43  L. 
B.  A.  751. 

8  CaL  162-158,  ABAM8  ▼.  WOODa 

Creditors  of  Firm  can  Pnrsue  Their  Bemedy  at  law  after  bill  for 
dissolution  is  filed  by  one  partner  and  before  decree  of  dissolution. 

Distinguished  in  Foster  v.  Field,  13  Okl.  239,  74  Pac.  193,  hold- 
ing lien  cannot  be  obtained  on  assets  of  partnership  in  hands  of 
receiver  appointed  in  suit  for  dissolution  superior  to  claims  of  cred- 
itors who   have  intervened. 

8  CaL  165-203,  WELCH  ▼.  SULLIVAK. 

Stability   of  Judicial  Decision  is   of  utmost   consequence. 

Approved  in  State  v.  Forbes,  111  La.  486,  35  So.  715,  holding 
common-law  rule  binding  even  when  question  comes  before  state 
court  for  first  time. 

Under  Act  of  Congren  of  1851,  title  to  un granted  lands  within  city 
limits  vested  in  city. 

Approved  in  dissenting  opinion  in  Hart  v.  Burnett,  15  Cal.  619, 
623,  majority  holding  municipal  lands  to  which  San  Francisco  suc- 
ceeded were  held  in  trust  for  public  use  and  were  not  subject  to 
execution. 

Miscellaneous.— Cited  in  Bianchi  ▼.  Del  Valle,  117  La.  592,  42 
So.  150,  as  to  right  of  tenant  to  make  needed  repaira 

8  Cal.  207-217,  8ELIGMAN  ▼.  KALE3iAN. 

Where  Insolvent  Conceals  the  Fact  and  purchases  goods  on  credit, 
sale  is  void. 

Citid  in  Slayden-Kirksey  Woolen  Mills  v.  Weber,  46  Tex.  Civ. 
App.  438,  102  S.  W.  474,  holding  question  on  purchase  of  goods  by 
insolvent  to  be  perjury. 
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8  Cal.  217-226,  POTTEB  T.  8EAI.E. 

In  Suit  for  Malicious  Prosecution,  probable  cause  is  mixed  question 
of  law  and  fact,  and  jury  have  sole  right  to  decide  whether  alleged 
circumstances  exist. 

Approved  in  Hynes  v.  Nelson  (Cal.),  2  Pac.  37,  holding  where 
uncontradicted  evidence  in  malicious  prosecution  suit  tended  to  show 
probable  cause,  and  verdict  of  jury  was  contrary  to  instructions, 
court  properly  set  aside  verdict. 

8  Cal.  227-260,  DAVISON  y.  DALLAS, 

Ordinary  Rules  for  Interpretation  of  written  instrument  apply  to 
power  of  attorney. 

Approved  in  White  v.  Furgeson,  29  Ind.  App.  150,  64  N.  E.  51, 
following  rule. 

Indenmitom  of  Sheriff  are  Liable  With  Him  for  unlawful  seizure 
or  detention  of  property  at  their  instance. 

Distinguished  in  Cummin gs  v.  Reins  Copper  Co.,  40  Mont.  620,  107 
Pac.  911,  holding  surety  company  which  agrees  to  indemnify  another 
company  for  its  losses  is  not  liable  with  it  as  joint  tort-feasor; 
Northern  v.  Ca«fualty  Co.,  177  Fed.  983-,  holding  liability  insurance 
company  not  liable  on  original  action  for  injury  caused  by  insured's 
negligence  to  its  servant. 

Power  of  Attorney  Considered  and  Word  "Any*'  as  applied  to  its 
purposes  held  to  mean  "every." 

Approved  in  White  v.  Furgeson,  29  Ind.  App.  152,  64  N.  E.  52, 
construing  power  of  attorney  to  remonstrate  against  "any"  applica- 
tion for  liquor  license,  as  meaning  any  and  all  applications;  Heyler 
V.  City  of  Watertown,  16  S.  D.  27,  91  N.  W.  334,  holding  "any"  as 
used  in  act  authorizing  city  to  construct  sewerage  system  means 
"every." 

8  CaL  260-268,  68  Am.  Dec  318,  PAYNE  ▼.  BENSLET. 

Assignment  of  Negotiable  Promissory  Note  as  collateral  security 
for  pre-existing  debt  is  valid  as  against  defenses  in  favor  of  maker, 
no  consideration  being  necessary  to  support  it. 

Approved  in  Bank  of  Yolo  v.  Bank  of  Woodland,  3  Cal.  App.  567, 
86  Pac.  822,  holding  consideration  not  necessary  for  order  assign- 
ing claims  due  as  collateral  security  for  existing  debt. 

Mortgage  of  Personal  Property  cannot  Constitute  security  for  debt. 

Approved  in  Mark  Means  etc.  Co.  v.  Mackinzie,  9  Idaho,  173,  73 
Pac.  137,  holding  where  note  was  given  for  goods  sold  on  condition 
that  title  to  goods  sold  should  not  pass  until  note  was  paid,  creditor 
could  not  attach  in  action  for  purchase  price  without  showing  secur- 
ity beyond  his  reach. 

8  Cal.  268-271,  CHIPMAN  ▼.  HIBBABD. 

Courts  of  Co-ordinate  Jurisdiction  have  no  power  to  reetrain  judg- 
mente  of  each  other. 

Approved  in  Hawkeye  In«.  Co.  ▼.  Huston,  115  Iowa,  630,  89  N.  W. 
32,  following  rule;  In  re  Burton,  5  Oof.  Prob.  237,  denying  equity 
jurisdiction  to  review  an<i  set  aside  orders  of  probate  court  of  another 
county  in  probate  proceedings. 

Injunctions  Against  Judgment  for  Matten  subsequent  to  rendition. 
See  note,  30  Ix  B.  A.  561. 
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8  CaL  271-275,  68  Am.  Dec.  822,  LASSEN  ▼.  VANCE. 

Lien  for  PnrdutM  Money  oi  bomesteadk  See  note,  86  Am.  St.  Rep. 
176,  1««. 

8  CaL  275-280,  THOMPSON  T.  I.EEL 

Location  of  Mining  Claim.    See  note,  7  L.  B.  A.  (n.  s.)  833. 

8  CaL  281-287,  STILL  ▼.  SAUNDERS. 

When  Debt  Sned  on  is  Shown  to  Exists  burden  of  proviDg  payment 
is  on  defendant. 

Approved  in  Barrett-Hicks  Co.  v.  Olas,  14  Gal.  App.  300,  111  Pac. 
765,  following  rule. 

8  Cal.  294r-296^  CHAPIN  ▼.  BOURNE. 

Trial  Court  may  Refuse  New  Trial  on  ground  of  ezceseive  yerdict 
if  successful  party  will  consent  to  reduction  of  judgment 

Approved  in  Bently  y.  Hurlburt,  153  Cal.  803,  96  Pac.  893,  following 
rule. 

Title  to  Land  Between  Hls^  and  Low  water  mark.  See  note,  45 
L.  B.  A.  239. 

Bigbt  of  State  to  Orant  tide  lands.    See  note,  22  L.  B.  A.  (n.  s.)  340. 

8  CaL  301-303,  PEOPLE  ▼.  McCALLA. 

Whtai  Sereral  Defendants  are  Tried  Together,  they  cannot  sever 
tbeir  challenges,  but  all  must  join  therein. 

Approved  in  Booth  y.  Territory,  9  Ariz.  205,  206,  80  Pac.  354,  355, 
following  rule. 

8  CaL  303-306,  PLACEB  COUNT7  T.  ASTIN. 

Where  Officer  Eeceires  Public  Bevenne^  he  ie  estopped  to  deny  his 
liability  therefor,  regardless  of  his  right  to  oolleet  it. 

Approved  in  State  v.  Patterson^  66  Kan.  460,  71  Pac.  864,  holding 
it  no  defense  to  city  treasurer,  in  trial  for  embezzlement,  that 
money  was  collected  from  liquor  dealers  under  unlawful  arrange- 
ment; Yamhill  County  y.  Foeter,  53  Or.  134,  99  Pac.  290,  holding 
public  officer  could  nni  refuse  to  pay  over  to  staite  money  received  by 
him  on  ground  it  was  illegally  exacted;  Board  of  Oommrs.  v.  Hickey, 
86  Minn.  339,  90  N.  W.  779,  holding  eounty  could  compel  clerk 
to  pay  into  treasury  receipts  from  sale  of  abstracts  made  by  him  from 
files  and  records  in  his  custody. 

Liability  of  Agent  Toward  Principal  and  third  person  respectively 
for  money  or  property  received  in  course  oi  agency.  See  note,  2 
L.  B.  A.  (n.  &)  658. 

8  Cal.  306-322;  ADAMS  T.  WOODS. 

Question  as  to  Who  is  Aggrieyed  Party  on  appeal  is.  Would  the 
party  have  had  the  thing  if  the  erroneous  judgment  had  not  been 
given? 

Approved  in  Schino  y.  Oinquini,  7  Cal.  App.  247,  94  Pac.  84,  hold- 
ing assignee  of  garnishee,  when  fund  is  ordered  to  be  paid  into  court, 
is  aggrieved  party,  although  not  party  to  action;  Brown  v.  Pren- 
keen,  87  Ark.  162,  112  S.  W.  208,  holding  trustee  in  bankruptcy  could 
appeal  from  adverse  judgment  as  aggrieved  party;  Washington  County 
Abstract  Go.  v.  Stewart|  9  Idaho,  381,  74  Pac  957,  holding  one  not 
I  Cal.  Note»~8 
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party  to  «ait  In  eontrowray  oonld  not  demtuid  writ  of  review;  dis- 
•enti<ng  opinion  in  8teger  y.  Hume,  ^  Tex.  32S,  33  Tex.  OLy.  404, 
70  8.  W.  21,  argnaendo. 

Bight  to  Appeal  as  a  Partj  imtereated  or  injured.  See  note,  119 
Am.  St.  Bep.  747,  79^ 

8  Oal.   323-324,   LEIGH  00.  ▼.  INDEPENDENT  DITOH  00. 

Locator  of  PnbUc  Land  with  View  of  appropriating  it  to  bis  own 
uee  is  entitled  to  all  pidvilegee  which  appertain  to  tho  0oil,  including 
riparian  righta. 

Approved  in  Lux  ▼.  Haggin  (Cal.),  4  Pae.  026,  holding  water  di- 
▼erted  by  occupant  while  land  b&longed  to  United  States  was  duly 
appropriated. 

Bight  of  Prior  Appropriation  of  water.    See  note,  30  K  B.  A.  676. 

8  Oal.  327-336,  8  Am.  Dec.  325,  BEAB  BIVEB  ETO.  lONINO  00. 
▼.   NEW  TOBK  MININO  00. 

Owner  of  Ditch  is  Entitled  to  have  Water  flow  thereto  into  nat- 
ural channel  witboat  material  interruption. 

Approved  in  Cole  y.  Bicharde  Irr.  Co.,  27  Utah,  209,  101  Am.  St. 
Bep.  962,  75  Pac.  378,  holding  appropriation  of  waters  of  natural 
0bream  gives  interest  in  stream  from  point  of  diversion  to  sources. 

Bight  of  Prior  Appropriation  of  water.  Bee  note,  30  U  B.  A. 
673. 

Pollution  of  Stream  by  mining.    See  note,  24  L.  B.  A.  67. 

8  Oal.  336-339,  HILL  ▼.  KINO. 

Bight  to  Appropriate  Waters  of  Streams  of  state  for  mining  and 
other  purposes  is  too  well  settled  to  admit  of  any  doubt. 

Approved  in  Lower  Tale  Biver  Ditch  Co.  v.  Angiola  Water  Co., 
149  Cal.  499,  86  Pae.  1082,  holding  right  to  use  water  by  prior 
and  oomplete  aippropriiation  superior  to  later  acquired  right  ob- 
tained under  mode  prescribed  in  code;  Lux  v.  Haggin  (Oal.),  4  Pac. 
93^,  upholding   appropriation   of  water  from   stream   for   irrigation. 

EUght  of  Prior  Appropriation  of  water.    See  note,  30  L.  B.  A.  673. 

Owners  of  Ditch  Whose  Appropriation  is  prior  to  location  of 
claims  below  point  where  water  is  diverted  from  stream  have  superior 
right. 

Approved  in  Oole  ▼.  Bichards  Irr.  Co.,  27  Utah,  209,  101  Am.  St. 
Bep.  962,  76  Pac.  378,  following  rule. 

Pollntlon  of  Stream  by  mdndng.    See  note,  24  L.  B^  A.  67. 

8  OaL  339-340,  DEIDESHEIMEB  ▼.  BBOWN. 

Defendant  Does  not  Waive  Bights  so  as  to  cure  defective  summons 
by  answering  after  denial  of  motion  to  dismiss. 

Approved  in  Fisher  v.  Crowley,  57  W.  Va.  319,  50  S.  E.  424, 
following  rule;  Tomldn  v.  Woods,  125  Iowa,  375,  101  N.  W.  138, 
holding  service  of  summons  sufficient. 

Overruled  iin  In  re  Clarke^  125  Oal.  392,  58  Pae.  23,  holding  defend- 
ant submits  to  jurisdiction  of  court  by  demurring  after  denial  of 
moitione  made  on  special  appearance^ 

Disapproved!  in  Oorbett  v.  Physicians'  Casualty  Assn.,  135  Wis. 
513,  115  N.  W.  368,  16  L.  B.  A.  (n.  si)  177,  holding  defendant  who 
answers  to  merits  after  having  raised  question  of  defective  sum- 
mons cannot  avail  himeelf   of   any   such   defect   on  appoal. 
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OontMt  OQ  Merits  After  Special  Appearance,  as  waiirw  of  objee- 
tions  ix>  jariediotioo  over  pereon.    See  aoto,  1<6  L.  B.  A.  (n.  &)  17<8. 

8   CaL   341--344,  PEOPIJB  ▼.  PATNE. 

Verbal  Modification  of  Written  Instruction  asked  is  erroneous. 

Approved  in  dissentingr  opinion  in  Boggs  ▼.  United  States,  11  Okl. 
144,  65  Pac.  929,  pajqprity  holding  conversation  bet'nwen  court  and 
jury  after  they  had  deckired  themselves  unable  to  agree  did  not 
amount  to  giving  oral  instructions. 

Distinguished  in  Williams  v.  United  States,  158  Fed.  35,  holding 
under  Oklahoma  statute  oral  instructions  may  be  givem  when  written 
InstTuctdons  are  waived  by  partiea 

Where  Trespasser  Goes  With  Intent  and  Means  to  commit  felony, 
if  n^eeessary,  to  accomplish  intended  purpose,  owner  of  property 
may  repel  force  by  force  to  extent  of  killing  the  aggressor. 

Approved  in  dissenting  opinion  in  State  v.  Clarke,  51  W.  Va.  473, 
41  S.  S.  211,  majority  holding  bare  trespass  on  property  of  another, 
not  his  dwelling,  did  not  warrant  owner  in  using  deadly  weapon 
in  defense. 

Expulsion  of  Trespasser.    See  note;,  93  Am.  St.  Bep.^259. 

Bight  to  Use  Deadly  Weapon  in  resisting  trespass.  See  note,  22 
Lu  B.  A.  (n.  a)  72a. 

Homicide  to  Prevent  Orlmlnal  or  unlawful  acts.  See  note,  67  L. 
B.  A.  539,  540. 

8  Oal.  844-347,  MONTBOSE  T.  OONNEB. 

Kotlce  of  Mechanic's  Uen  Considered  and  descriptaon  of  property 
held   insufBoient. 

Approved  in  Union  Iwrnber  Co.  v.  ^mon,  150  Cal.  758,  89  Pac. 
1079,  holding  imperfect  description  by  metes  and  bounds  may  be 
aided  by  other  statements  in  notice^ 

8  Cal.  359>362,  PBOFIiE  T.  GEHB. 

Fact  that  Juror  Says  He  Could  Try  Cause  impartially  doe«  not 
make  hdm  competent  when  he  admits  that  it  would  require  proof 
to  change  opinion  then  existing  in  his  mind. 

Approved  in  Shane  v.  Butte  Electric  By.  Co.,  37  Mont.  603,  97 
Flac.    960,   following  role. 

8  Cal.  378-384,  T7PHAM  v.  SUFEBVIflOBS  OF  SirTTEB  CO. 

IiegislatDre  may  Delegate  Fewer  to  voters  of  county  to  select 
county  seat. 

Approved  in  State  v.  Long,  43  Monti.  413,  117  Pae.  107,  conartniing 
act  of  1909,  creating  Lincoln  county  and  providing  for  county  seat. 

While  Legislature  cannot  Delegate  its  general  legislative  powers, 
it  can  authorize  other  bodies  to  do  those  things  which  it  cannot 
advantageously  do   itself. 

Approved  in  In  re  Pfaihler,  150  OaL  91,  83  Pac.  278,  11  L.  B.  A. 
(n.  8.)  1092,  boilding  legislature  could  delegate  power  to  make  local 
legislatioai  to  mundcipalitiee. 

C<mstitatlonality  of  Local  optioa  lawa  See  note^  114  Am.  St.  Bep. 
321. 
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8  CaL  384-389.  PAI«MEB  ▼.  BOUNa. 

Exemption  from  Taxation  or  Assessment  of  lands  owned  by  gov- 
enim«nrt>al  bodies,  or  In  which  th^j  have  an  interest.  See  note,  132 
Am.  St.  Bep.   330. 

Injunction  Against  OoUecti(A  of  illegal  taxes.  See  note,  22  L.  Bb 
A.  706. 

8  Cal.  390-892,  PEOPLE  T.  HUBLET. 

"Betreat  to  the  Wall"  in  homicide.    See  note,  2  L.  B.  A.  (n.  si)  70. 

Standpoint  of  Determination  as  to  danger  and  necessity  to  kill  in 
self-defense.    See  note,  3  L.  B.  A.  (n,  s.)  536,  544,  546. 

Weakness  of  Mind  as  Affecting  criminal  reeponjsdbilitj.  See  note, 
10  L.  B^  A.   (n.  8.)   1002. 

8   Oal.   392-398,   TUOLUMNE  WATEB  CO.   T.   CHAPMAN. 

Diversion  of  a  Watercourse  is  a  private  nuisance. 

Approved  in  Evans  t.  Boee  (Cal.)i  8  Pac.  S&,  holding  action  to 
restrain  diversion  of  stream  a  suit  in  equity  to  abate  nuisance. 

Blgkt  of  Prior  Appropriation  of  water.  See  niote,  30  L.  B.  A. 
677. 

8  CaL  S9&-496,  WALKEB  ▼.  SEDOWICE. 

Party  Entering  into  Possession  of  Land  of  another  in  subordina- 
tion to  hia  title  ds  estopped  to  question  his  grantor's  title. 

Approved  in  Gervaise  v.  Brookins,  156  Oal.  107,  103  Pae.  331, 
holding  assignee  of  vendee  estopped  to  question  grantor's  title. 

Bight  of  Orantee  In  Possession  to  question  right  of  grantor  to 
collect  putrchase  money.    See  note,  21  L.  B.  A.  (n.  s^)  377. 

Setoff  on  Mortgage  Foreclosure.    See  note,  21  L.  B.  A.  322. 

8  CaL  412-418,   PBICE  ▼.  WHITMAN. 

Ten  Days  Allowed  by  Constitution  for  return  of  bills  by  governor 
are  computed  by  excluding  day  on  which  bill  is  presen»ted  to  gov- 
ernor. 

Approved  in  State  v.  SessMua,  84  Kan.  859,  116  Pac.  642,  applying 
rule  in  construing  Constitution,  article  II,  section  14. 

First  and  Last  Days  in  computation  of  time.  See  note,  49  L.  B. 
A.  196,  197. 

8  Cal.  423-424,  PEOPLE  ▼.  DEMINT. 

It  is  Error  to  Give  Oral  Instruction  in  criminal  oases  except  by 
consent  of  parties. 

Approved  in  diasenting  opinion  in  Hoggs  ▼.  United  States,  11  Okl. 
144,  65  Pac.  929,  majority  holding  conversation  between  court  and 
jury  when  they  bad  declared  themselves  unable  to  agree  did  not 
amount  to  giving  of  instructions. 

8  Cal.  424-435,   LEE  T.  EVAKa 

Maxim  "Once  a  Mortgage  always  a  mortgage.''  See  note,  131 
Am.  St  Bep.  916. 

8  Cal.  435-443,  PEOPLE  Y.  BX7TLEB. 

Indictment  may  be  Found  by  fourteen  membeoRs  of  grand  jury,  nine 
being    excluded. 
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Approved  in  Jones  v.  United  States,  162  Fed*  422,  8d  C.  C.  A.  303, 
holding  improper  discharge  of  juror  did  not  vitiate  indictment,  the 
Biimber  neceaearj  to  find  indictment  remaining. 

Nomber  of  Grand  Jurors  Necessary  to  concur  in  indictment.  See 
notes,  28  U  R.  A.  36;  27  L.  R.  A.  84d. 

Insnlting  Words  or  Oondact  as  provocation  to  homicida.  See  note, 
4  L.  R.  A.  (n.  a.)   164. 


8   CaL   443-446,   68  Am.   Dec.   338,   WHITE   ▼.    TODD'S   YALLa 
WATER  CO. 

Bight  of  Prior  Appropriation  of  wsuter.    See  note,  30  L.  R.  A.  673. 

8  OaL  445-446,  SWIFT  T.  MUTORIDGE. 

Tliere  is  No  Necessity  of  Finding  as  to  fact  admitted  by  pleadings. 

DdAtingaished  in  Newman  v.  IS^aldonado  (Cal.),  30  Pac.  8G4,  holding 
pleadings  did  not  show  such  admission  of  fact  as  to  reaider  finding 
nnnrecesBary. 

8  CaL  446-448.  OINICA  ▼.  ATWOOD. 

Wliero  Plalnttif  in  Repleyin  Gives  Statutory  ondertal^ing  and  takes 
property,  and  on  noneuit  judgmoni  is  entered  against  bim  for  costs 
and  return  of  property,  his  sureties  are  liable  for  damages  for  fail- 
are  to  return  property,  but  not  for  original  talcing,  its  value  not 
being  found  by  jury. 

Approved  in  Donovan  v.  Aetna  Indemnity  Co.,  10  Cal.  App.  731,  103 
Pac.  367,  holding  liable  sureties  on  replevin  bond,  when  only  per- 
sonal judgment  was  rendered  in  favor  of  defendant  against  plaintifF, 
and  was  unpaid. 

Elements  of  Damages  Recoverable  on  replevin  bond.  See  note, 
30  L.  R.  A.  (n.  s.)  367,  368,  369,  370. 

8  Cal.   449-461,  KANE  ▼.   COOK. 

Judgment  Against  Nonresident  on  publication  of  summons  is  eon- 
elusive  againtft  property  of   which   court   has  jurisdiction. 

Approvod  in  Salemonson  v.  Thompeon,  13  N.  D.  194,  101  N.  W. 
323,  following  rulo. 

Seryice  of  Process  Snfllclent  to  con-stitute  due  process  of  law.  See 
note,  50  L.  R.  A.  578. 

Judgments  of  Courts  of  other  states.  See  note,  103  Am.  St.  Rep. 
308,  309. 

Effect  of  Judgment  Obtain^  upon  unautliorized  appearance  by 
attorney.    See  note,  21  L.  R.  A.  857. 

Demand  as  Condition  of  Action  to  reoovsr  money  ooUected  by 
agont    See  note,  2S  K  R.  A.   (n.  s.)   632. 

How  Far  Statutes  will  be  Regarded  as  abrogating  mazdm  tbat  one 
eannot  profit  by  his  own  wrong.    See  note,  25  L.  R.  A.  566. 

8  CaL  461-469,  68  Am.  Dec.  340,  BRYAN  v.  RAMIREZ. 

Certificate  of  Acknowledgment  of  Notary  must  state  specifically 
the  fact  of  acknowledgment. 

Approved  in  Lalakea  v.  Hilo  Sugar  Co.,  15  Haw.  575,  holding  esr- 
tificate  did  not  show  sufficiently  fact  of  acknowledgment. 

When  Defects  in  Certificates  of  acknowledgment  are  fataL  See 
note,  108  Am.  8t  Rep^  563. 
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Possessioii  of  lAad  ae  notice  of  title.  See  note,  13  L.  B.  A.  (n. 
B.)   51. 

Blghte  of  Partners  Inter  Be  in  partnership  realty.  See  note,  28 
li.  B.  A.  101. 

8  Gal.  460-499,  68  Am.  Dec.  345,  BOSWBLL  T.  LAIBD. 

Bespondeat  Superior  Doea  not  Apply  to  Gases  in  which  injury 
reeulte  from   negligent   aots  of  independent   contractor. 

Approved  in  liuce  v.  HoUoway,  156  Gal.  163,  164,  103  Pae.  886, 
887,  holding  general  contractor,  liable  for  injury  due  to  negligent 
acts  of  subcontnaotor  on  city  contract  under  ordinance  impoeing 
•uch  liability;  Stewart  ▼.  California  Imp.  Go.  (CaL),  61  Pac.  281, 
holding  city  liable  foor  injury  caused  by  uee  of  eteam  roller,  hired 
with  ite  engineer,  from  improvement  company,  injury  being  caused 
by  engineer  in  proper  exercise  of  duties;  City  of  Elwood  v.  Laughlin, 
S9  Ind.  App.  676,  65  N.  E.  21,  holding  city  by  acceptance  of  street 
work  BO  made  as  to  oon0titu<te  nuisance  became  liable  for  injury 
oaused  thereby;  Winjslow  v.  Commercial  Bldg.  Co.,  147  Iowa,  242, 
124  N.  W.  321,  holding  owner  of  building  liable  for  injury  to  his 
seorvaoit  due  to  negligence  of  independent  contractor  in  failing  to 
properly  attaoh  fire-eecape;  Hoff  t.  Shockley,  122  Iowa,  723,  101 
Ami.  St.  Bep.  289,  98  N.  W.  574,  64  L.  B.  A.  538,  h<olding  owner 
not  liable  for  injury  to  passer-by  caused  by  building  contractor's 
failure  to  barricade  and  put  out  warning  lights;  Yogel  v.  Mayor 
etc  of  New  York,  92  N.  Y.  19,  44  Am.  Bep.  349,  holding  employer 
of  contractor  to  do  work  which  becomes  a  nuisance  by  reason  of 
contractor's  manner  of  doing  it,  becomes  responsible,  i^  he  accepts 
work  in  that  condition;  Southern  Oil  Co.  v.  Church,  32  Tex.  Civ.  327, 
74  S.  W.  798,  holding  oil  company  which  furndehed  independent  cen- 
traotor  with  derrick  for  use  in  drilling  its  wells  was  not  liable  to 
servant  of  such  contractor  for  injury  caused  by  defect  in  derrick. 

Distinguished  in  Colegrove  v.  Smith  (Cal.),  33  Pac.  116,  holding  per- 
son who  lays  pipes  in  streets  of  city  by  means  of  independent  con- 
tractor  liable   for   injury   resulting   from   negligence    of    contractor. 

Exceptions  to  Bule  Tliat  an  Employer  is  not  liable  for  acts  of  in- 
dependent contractor.     See  note,  14  L.  B.  A.  830. 

Liability  of  Oontractor  to  Tliird  Persons  for  defects  after  com- 
pletion and  acceptance.    See  note,  26  L.  B.  A.  506. 

General  Bules  as  to  Absence  of  Liability  of  employer  for  torts  of 
independent  contractor.     See  note,  65  L.  B.  A.  630,  648. 

Liability  for  Acts  of  Independent  Contractor  where  injury  is  direct 
result  of  work  contracted  for.     See  note,  65  L.  B.  A.  744,  752,  754. 

Liability  of  Employer  After  Assuming  Control  of  subject  matter 
of  work  executed  by  contractor.    See  note,  3  L.  B.  A.  (n.  s.)  602. 

After  Acceptance  of  Work,  Liability  of  contractor  for  subsequent 
injuries  ceases. 

Approved  in  Thornton  v.  Dow,  60  Wash.  642,  111  Pac.  906,  32  L. 
B.  A.  (n.  B.)  968,  contractor  not  liable  as  for  nuisance  for  insuffi- 
ciency of  balcony  rail  constructed  according  to  specifications  where 
building  has  been  accepted  by  owner. 

Who  are  Independent  Contractors.    See  note,  66  L.  B.  A.  466. 

•  Cal.  607-610,  IN  BE  BUCHANAN'S  ESTATE. 

Pretermitted  Heirs.    See  note,  115  Am.  St.  Bep.  586. 
Tenancy  by  Entireties.    See  note,  30  L.  B.  A.  814^ 
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8  CaL  611-S12,  WBLOH  ▼.  SOLUVAK. 

C«rtillcate  of  Acknowledgmtnt  Need  not  State*  that  partj  waa 
known  personallj'  to  the  notary. 

Approved  in  Henderson  v.  Grewell,  8  Cal.  584,  following  rule. 

Wliat  are  Bettements,  and  allowance  therefor.  See  note,  81  Am. 
dt.  Bep.  178. 

8  OaL  620-52211,  PHELAN  T.  SMITH. 

Oao  Court  cannot  Beetrain  Proceadingi  of  another  eourt  of  eo- 
ordinate  jurisdiction. 

Approved  in  In  re  Burton,  5  Cof.  Prob.  ^37,  denying  jurisdiction 
of  equity  Qourt  to  review  and  set  aside  orders  of  probate  court  of 
another  eounty  in  probate  proceedings. 

8  OaL  522-638,  ICABZIOU  T.  PIOOHE. 

Taking  Distinct  Appeals  may  Affect  QnofttOA  of  costs,  and  party 
may  take  them  subject  to  that  condition. 

Approved  in  Wehsh  v.  Farmers'  Loan  etc.  Co.,  185  Fed.  570,  91  C.  C. 
A.  309,  holding  defendant  may  object  to 'splitting  cause  of  action  en 
^ound  of  costs. 

Whi&a  Authority  of  Agent  la  Coupled  with  an  interest,  it  is  irrev- 
ocable. 

Approved  in  Harrison  v.  Bice,  78  Neb.  657,  111  N.  W.  595,  follow- 
ing rule;  Shepard  v.  McNail,  122  Mo.  App.  420,  99  S.  W.  494,  holding 
authority  given  agent  to  collect  debts  and  recoup  himself  for  sums 
previously  due  him  from  principal  to  be  power  coupled  with  interest 
and  not  revoked  by  death  of  principal. 

Revocation  of  Power  of  Attorney.  See  note,  110  Am.  St.  Bep. 
857. 

Wliero  First  Advance  Made  by  Agent  to  collect  debts  to  principal 
was  secured  by  pledge,  proceeds  from  sale  thereof  must  be  applied 
to  that  advance. 

Approved  in  Citizens'  Sav.  Bk.  of  Olin  v.  Wood,  134  Iowa,  236, 
111  N.  W.  931,  holding  debtor  not  entitled  to  marshaling  of  assets, 
but  only  creditors. 

8  OaL  640-646,  KAaLBE  ▼.  MINTUBN. 

Pending  Proceedlngi  for  Dissolution  of  Partnenhlp  and  before 
dissolution  and  appointment  of  receiver,  creditors  may  reeort  to 
adverse  proceedings  and  so  gain  preference  over  other  creditors. 

Distinguished  in  Foster  ^  v.  Field,  13  Okl.  239,  74  Pac.  193, 
holding  by  obtaining  judgment  and  filing  creditor's  bill  lien  could 
not  be  .obtained  on  assets  of  insolvent  partnership  in  hands  of  re- 
ceiver in  suit  for  dissolution,  superior  to  claims  of  creditors  who 
have  intervened. 

8  CaL  647-^649,  PEOPLB  ▼.  McBAAKIN. 

I>rawlng  of  Weapon  Accompanied  by  Throat  to  TTse  is  sufficiont  to 
justify  finding  of  intent  to  commit  bodily  injury. 

Approved  in  People  v.  Piercy,  16  Cal.  App.  15,  116  Pac  322,  apply- 
ing rule  where  pistol  taken  from  accused  before  ho  had  committed 
eietual  violence. 

8  OaL  649-661,  SWAIN  ▼.  OBAVES. 

An  Appeal  Bond  will  bo  so  Construed  as  to  carry  out  obvious 
intentions  of  parties. 
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Approved  in  Austin  ▼.  Union  Paving  «te.  Co.,  4  Cal.  App.  615,  88 
Pae.  733,  correcting  amount  in  i^tay  bond  from  "$200.00,  being 
double  amount  in  judgment"  to  $2,000,  where  latter  sum  was  double 
amount  of  judgment. 

8  Oal.  654-^62,  VANCE  ▼.  BOYNTON. 

Whether  Presumption  of  Fraud  Flowing  from  retention  of  chattel 
by  vendor  may  be  overcome.    See  note,  24  L.  B.  A.  (n.  a.)  1139. 

8  Cal.  562-569,  OBAT  ▼.  HAWES. 

Judgment  Void  for  Want  of  JorlBdictlon  of  person  is  not  cured 
by  appearance  of  party  for  purpose  of  vacating  it. 

Approved  in  Bea  v.  Bea,  123  Iowa,  245,  9<8  N.  W.  789,  following 
rule. 

8  Cal.  570-^73,  DIXET  ▼.  POLLOCK. 

Filing  Complaint  Signed  by  Attorney  in  fact  who  is  not  attorney 
at  law  is  of  no  effect. 

Distinguished  in  Canadian  Bank  of  Commerce  v.  Leale,  14  Cal. 
App.  308,  309,  111  Pac.  760,  holding  filing  of  unassigned  complaint 
tolled  statute  of  limitations. 

Eight  of  Creditors  to  Question  validity  of  attachment.  See  note, 
35  L.  B.  A.  778. 

Miscellaneous. — Cited  in  Parley  v.  St.  Paul  Inves.  ft  Sav.  Society, 
110  Minn.  317,  125  N.  W.  678,  to  point  that  intervention  is  proper 
by  person  having  claim  or  lien  upon  funds  which  are  subject  of 
action. 

8  Cal.  675-580,  TCENEB  T.  McILHANET. 

Dofeat  of  Proof  may  be  Cnred  by  Testimony  introduced  by  adver- 
sary. 

Approved  in  Minah  Consol.  Min.  Co.  v.  Briscoe,  47  Fed.  279,  ap- 
plying rule  in  ejectment  to  recover  mining  ground. 

8  Cal.  580-581,  HAEWOOD  ▼.  MAE7E. 

Ejectment  by  Executor  or  Administrator.  See  note,  136  Am.  St. 
Bep.  83. 

Miscellaneous. — ^Cited  in  Minah  Consol.  Min.  Co.  v.  Briscoe,  47  Fed. 
279,  apparently  miscited  for  8  Oal.  575,  to  point  that  defendant  may 
supply  defect  of  proof  in  plaintiff's  case. 

8  Cal.  681-584,  HENDEESON  ▼.  GEEWELL. 

When  Defects  in  Certificates  of  acknowledgment  are  fatal.  See 
note,  108  Am.  St.  Bep.  531,  572. 

8  Cal.  592-698,  McDEVITT  V.  BT7LLIVAK. 

Tenant  Should  Pile  Bill  of  Interpleader  when  there  are  adverse 
claimants  for  rent  of  property  leased. 

Approved  in  Spangler  v.  Spangler,  11  Cal.  App.  325,  104  Pac.  997, 
following  rule. 

Eight  of  Interpleader.    See  note,  91  Am.  St.  Bep.  607. 

A  Tenant  may  Show  That  His  Landlord's  Title  has  terminated. 

Appioved  in  Teich  v.  Arms,  5>  Cal.  App.  479,  90  Pac.  904,  holding 
lessee  in  unlawful  detainer  action  may  show  lessor's  title  has  termi- 
nated, although  estopped  from  denying  title  of  lessor. 
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Estopped  to  Dtnj  Lamdlord's  Title.    See  note,  89  Am.  St.  Bep.  79. 

DistingniBhed  in  Ashton  v.  Golden  Gate  Lumber  Co.  (CaL),  58  Pae. 
S,  holding  lessee  nnder  lessor  holding  nnder  deed  of  trust  cannot 
question  lessor's  title  in  action  for  rent  accruing  after  death  of  ben- 
eficiary, when  lessor  could  only  make  valid  lease  for  life  of  ben-' 
sficiarj. 

Unlawfol  Detainer.    See  note,  120  Am.  St.  Bep.  60. 

8  OaL  603-609»  HOBB  ▼.  BABKEB. 

Sufficiency  of  Selection  or  Designation  of  goods  sold  out  of  larger 
lot.     See  note,  26  L.  B.  A.  (n.  s.)  35. 

8  OaL  609-615,  HOBB  ▼.  BABKEB. 

Sufficiency  of  Selection  or  Designation  of  goods  sold  out  of  larger 
lot.     See  note,  26  L.  B.  A.  (n.  s.)  52. 

8  OaL  616>617,  GOODWIN  ▼.  OABB. 

Possession  of  Personal  Property  is  prima  f  aeie  evidence  of  owner- 
ship. 

Approved  in  Churchill  v.  More,  4  CaL  App.  224,  88  Pac.  292,  fol- 
lowing rule. 

Possession  of  Personal  Property  of  Master  by  servant  in  posses- 
sion by  master. 

Approved  in  Michaelson  v.  Fish,  1  Cal.  App.  ,119,  81  Pac.  662,  fol- 
lowing  rule. 

8  Cal.  619-626,  POBTEB  ▼.  HEBMANN. 

OomiAaint  Alleging  Defendant  Collected  Moneys  as  attorney  in 
fact  or  agent  is  insulBcient  to  sustain  conviction  for  fraud  in  appro- 
priating such  moneys  to  his  own  use. 

Approved  in  Southern  Bail  way  Co.  v.  Bunt,  131  Ala.  596,  32  So. 
509,  holding  allegation  that  engineer  caused  cars  to  move  "with  knowl- 
edge or  notice"  that  plaintiff  was  between  cars  does  not  allege  either 
knowledge  or  notice  and  states  no  cause  of  action  for  wantonness. 

By  Attorneys  In  Fact  are  Mesnt  persons  who  are  acting  under 
special  power  created  by  deed. 

Approved  in  White  v.  Furgeson,  89  Ind.  App.  149,  64  N.  E.  51, 
holding  power  of  attorney  is  instrument  by  which  authority  of  one 
person  to  act  instead  of  another  ss  attorney  in  fact  is  set  out. 

8  OaL  626-638,  McFABLAND  ▼.  PIOO. 

Promisaory  Note  may  be  Protested  in  this  state. 

Approved  in  Stanley  v.  McElrath  (Cal.),  22  Pac.  675,  holding  in- 
dorser  may  waive  protest. 

Miscellaneous. — Cited  in  Bank  of  Montpelier  v.  Montpelier  etc.  Co., 
16  Idaho,  735,  108  Pac.  686,  to  point  that  waiver  of  protest  and  notice 
of  protest  of  note  is  waiver  of  presentment  and  demand. 
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9  Oal.  1-7,  70  Am.  Dec.  617,  BIBD  v.  USBROS. 

In  Action  of  Ejectment  Brought  Solely  on  prior  aetaal  posBossion 
of  plaintiff,  defendant  being  mere  treapasser,  latter  cannot  justify 
bj  showing  title  outstanding  in  third  person. 

Approved  in  Dondero  r.  O'Hara,  3  Gal.  App.  637,  86  Pae.  987,  fol- 
lowing rule. 

Wliat  Title  or  Intereet  will  support  ejectment.  See  note,  18  L.  R. 
A.  785. 

Distinguished  in  Atchison,  Topekn  etc.  By.  Co.  ▼.  Davenport,  65 
Kan.  215,  216,  69  Pae.  198,  holding  where  lands  were  devised  to  tes- 
tamentary trustee's  widtfw,  who  would  have  succeeded  to  half  inter- 
est in  lands  if  husband  had  died  intestate,  is  necessary  party  to 
action  for  damages  to  lands  brought  by  such  trustees,  in  absence  of 
•bowing  whether  she  elected  to  take  under  will. 

0  CaL  7-13,  LITDLXTM  ▼.  FOUBTH  DISTBIOT  COUBT. 

Mandamna  as  Proper  Remedy  against  public  officers.  See  note,  98 
Am.  St.  Rep.  895. 

9  Oal.  13-16,  BARRETT  ▼.  TEWKSBURY. 

Relief  from  Mistake  -of  Law  as  to  effect  of  instrument.  See  note, 
28  L.  B.  A.  (n.  s.)  873,  875. 

9  OaL  15-16,  THELAJX  r.  SAN  FRANOISCO. 

Reversal  of  Judgments.    See  note,  96  Am.  St.  Rep.  128. 

9  OaL  18-19,  FREMONT  v.  MEROED  MINXNO  00. 

Mandamna  as  Proper  Remedy  against  public  officers.  See  note,  98 
Am.  St.  Rep.  907. 


9   OaL   19^21,  PEOPIf   ez  reL   OAXVIN  T.  JUDOE   OF 
JX7DICIAL  DISTRIOT. 
Ko  Jury  can  be  Impaneled  in  mandamus  cases. 
Approved  in  Marler  v.  Wear,  117  Tenn.  246,  96  Q.  W.  448,  follow- 
big  rule. 

(123) 
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Saperlntending  Control  and  Sapoirisory  Jurisdiction  of  superior 
oyer  inferior  or  subordinate  tribunal.    See  note,  51  L.  B.  A.  75. 

9  Cal.  21-28,  KBITZEB  Y.  MILLB. 

Extrinsic  Evidence, to  Show  who  is  liable  as  maker  of  note«  See 
note,  20  L.  B.  A.  712.' 

9  Cal.  23-24,  OBTMON  ▼.  DIXON. 

On  Appeal  from  Injunction,  violation  of  injunction  pending  appeal 
is  contempt  of  court. 

Approved  in  Wilkinson  v.  Dunkley- Williams  Co.,  141  Mich.  412, 
104  N.  W.  773,  following  rule. 

9  Cal.  24-30,  ADAMS  Y.  WOOD& 

Filing  of  BUI  by  Partner  for  Dissolution  and  appointment  of  re- 
ceiver does  not  prevent  creditor  from  proceeding  by  attachment 
and  gaining  priority  over  other  creditors. 

Distinguished  in  Foster  v.  Field,  13  Okl.  239,  74  Pac.  193,  hold- 
ing by  taking  judgment  and  filing  creditor's  bill,  lien  cannot  be 
obtained  on  partnership  assets  in  hands  of  receiver  in  dissolution 
suit  superior  to  claims  of  creditors  who  have  intervened. 

9  Cal.  30-32,  PEOPIiE  y.  WALLACE. 

Indictment  must  Contain  Statement  of  Facte  constituting  offense 
charged. 

Approved  in  Ex  parte  Goldman  (Gal.  App.),  83  Pac.  821,  holding 
insufficient  indictment  for  receiving  stolen  property  and  concealing 
evidence  about  to  be  introduced;  State  v.  Sly,  11  Idaho,  112,  113, 
80  Pac.  1126,  upholding  as  sufficiently  particular  information  in  mur- 
der case;  State  v.  Bathbone,  8  Idaho,  167,  67  Pac.  187,  upholding 
information  charging  larceny  in  taking  two  horses. 

Charge  of  Time  and  Place  in  indictment  for  homicide.  See  note, 
3  L.  B.  A.  (n.  s.)  1020,  1022,  1026,  1028. 

9  Cal.  32-33,  PEOPIf  Y.  COX. 

Indictment  must  Contain  Statement  of  Facta  constituting  offense 
charged. 

Distinguished  in  State  v.  Sly,  11  Idaho,  112,  113,  80  Pac.  1126, 
upholding  sufficiency  of  murder  indictment  where  substantial  facts 
necessary  to  constitute  crime  appear;  State  v.  Martin,  54  Or.  407, 
103  Pac.  513,  holding  information  for  murder  to  be  in  substantial 
compliance  with  statute. 

Charge  of  Time  and  Place  in  indictment  for  homicide.  See  note, 
3  L.  B.  A.  (n.  s.)  1020,  1022,  1026,  1028. 

9  Cal.  33-39,  CTJBTIS  Y.  EICHABDS. 

Denial  of  Indebtedness,  Without  Denial  of  Facts  from  which  in- 
debtedness follows  as  conclusion  of  law,  raises  no  issue. 

Approved  in  Fox  v.  Monahan,  8  Cal.  App.  710,  97  Pac.  766,  holding 
allegation  of  indebtedness  without  stating  facts  constituting  same 
is  subject  to  general  demurrer. 

Wlien  Facts  of  Verified  Complaint  are  within  defendant's  knowl- 
edge, he  must  answer  positively,  and  denial  upon  information  and 
belief  will  be  treated  as  evasion. 
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Approred  in  Zanj  y.  Bawhide  Gold  Min.  Co.,  15  Oal.  App.  375| 
114  Pac.  1027,  following  rule. 

When  Denials  on  Information  and  Belief  are  permissible.  See  note« 
133  Am.  St.  Bep.  109. 

Denials  upon  Information  and  Belief,  or  of  knowledge  or  informa- 
tion saffident  to  form  belief,  as  to  matters  presumptively  within 
pleader's  knowledge.     See  note,  30  L.  B.  A.  (n.  s.)  780. 

Appellant  Need  not  Join  with  sureties  in  undertaking  on  appeal. 

Approved  in  Elliott  t.  Bozorth,  52  Or.  395,  97  Pac.  633,  holding 
joint  appeal  perfected  when  joint  undertaking  on  appeal  was  exe- 
cuted by  one  appellant  and  sureties  although  not  signed  by  other 
appellant. 

9  CaL  46-^1,  DICKINSON  ▼.  MAOX7IBE. 

Threatened  Violence  is  Sofllcient  Oround  for  forcible  detainer  suit. 

Approved  in  Wegner  v.  Lubenow,  12  N.  D.  106,  95  N.  W.  446,  fol- 
lowing rule. 

Bight  to  OiTll  Action  for  Forcible  Entry  and  detainer.  See  note, 
121  Am.  St.  Bep.  372,  399. 

9  CaL  54-56,  PEOPLE  ▼.  LLOYD. 

In  Indictment  for  Murder  It  must  be  Alleged  wound  was  mortal 
and  that  party  died  of  the  wound. 

Approved  in  State  v.  Keerl,  29  Mont.  512,  101  Am.  St.  Bep.  579, 
75  Pac.  363,  holding  information  for  murder  defective  in  not  directly 
alleging  death  resulted  from  wound;  State  v.  Sly,  11  Idaho,  112,  113, 
80  Pac.  1126,  holding  information  for  murder  sufficiently  averred 
death  resulted  from  wounds. 

9  Cal.  56-^9,  FOLK  T.  COFFIN. 

Ferryman  as  a  Common  Carrier.    See  note,  63  L.  B.  A^  159. 

9  Cal.  69-64,  70  Am.  Dec.  621,  HUMPHBEYS  T.  McCALL. 

Bight  of  Prior  Appropriation  of  water.    See  note,  30  L.  B.  A.  677. 

9  Cal.  67-68,  CANEY  ▼.  SILVEBTHOBNE. 

Bight  to  New  Trial  is  WaiTOd  by  failure  to  give  notice  in  statu- 
tory time  of  intention  to  move  for  new  trial. 

Approved  in  dissenting  opinion  in  Kerns  v.  Dean  (Cal.),  6  Pac 
705.  majority  granting  new  trial  after  lapse  of  statutory  time. 

9  Cal  71-72,  HILL  ▼.  KF.lVrBLE. 

Snretles  on  Official  Bond  of  Officer  are  only  responsible  for  his  offi- 
cial acts,  iCnd  not  his  private  debts. 

Approved  in  Hewlett  v.  Beede,  2  Cal.  App.  566,  83  Pac.  1087,  hold- 
ing sureties  of  one  of  two  coexecutors  who  have  been  compelled  to 
pay  deficit  of  other  who  is  deceased  cannot  maintain  an  individual 
action  for  contribution  against  sureties  on  bond  of  other  coexecutor; 
Wright  V.  Deaver,  52  Tex.  Civ.  App.  133,  114  S.  W.  166,  where  jus- 
tice had  collected  costs  for  county  attorney,  who  told  him  he  might 
use  money,  sureties  not  consenting  were  absolved. 

Acts  for  Which  Sureties  on  official  bonds  are  liable.  See  note,  91 
Am.  St.  Bep.  547. 
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0  Cal.  7e-77,  WILLIAMS  ▼.  OBEOOBT. 

Notice  of  Intention  to  Move  for  new  trial  may  be  waived. 

Approved  in  Gibson  ▼.  Berryman^  14  Cal.  App.  Z3S,  111  Pae.  927, 
following  rule. 

9    Cal.  77,  OOBHAM  ▼.  TOOMISY. 

A  Court  cannot  Restrain  Execution  of  judgment  of  another  court 
of  co-ordinate  jurisdiction. 

Approved  in  In  re  Burton,  5  Cof.  Prob.  237,  denying  jurisdiction 
of  court  of  equity  to  review  and  set  aside  orders  of  probate  court 
of  another  county  in  probate  proceedings. 

9  Cal.  78-81,  STROX7T  ▼.  NATOMA  WATER  ETC.  CO. 

Lien  of  Attaching  Creditor  on  Stock  Assigned  by  his  debtor  to 
third  party  is  merged  in  higher  right  created  by  transfer  on  books 
to  name  of  third  party  when  he  purchases  judgment  obtained  by 
such  creditor. 

Criticised  in  National  Bank  of  the  Pacific  v.  Western  Pac.  Ry.  Co., 
157  Cal.  577,  578,  108  Pac.  678,  holding  transfer  of  unregistered  stock 
valid  as  against  mere  levy  of  attachment  or  execution  by  creditors 
againet  person  in  whose  n-ame  it  remains  on  books. 

Validity  of  Pledge  or  Other  Transfer  of  stock  when  not  made  in 
bookfl  of  corporation,  as  against  attachments,  executions,  or  subse- 
quent transfers.    See  note,  67  L.  R.  A.  669. 

9  Cal.  81-85,  70  Am.  Dec.  638,  ROBINSON  ▼.  MAGEE. 

Obligation  of  a  Contract  cannot  be  impaired  by  statute. 

Approved  in  American  Assn.  v.  Innis,  109  Ky.  611,  60  S.  W.  393, 
holding  statute  requiring  surveys  made  prior  to  its  taking  effect  to  be 
returned  in  one  year  impairs  obligation  of  contract. 

Effect  of  Statutes  Making  Pre-existing  contracts  illegal.  See  note, 
120  Am.  St.  Rep.  470. 

0  Cal.  86-89,  PEOPLE  ▼.  FOWLER. 

Constitutionality  -  of  Statute  Denying  Rigbt  of  appeal  in  certain 
classes  of  cases.    See  note,  19  L.  R.  A.  (n.  s.)  377,  379,  381. 

9  Cal.  96-97,  MARSH  ▼.  MARKS. 

Wife  is  Necessary  Party  in  Suit  to  foreclose  mortgage  on  home- 
stead in  order  to  affect  her  interest. 

Approved  in  Houssels  v.  Taylor,  24  Tex.  Civ.  App.  75,  58  S.  W, 
191,  holding  wife  should  be  joined  in  suit  to  foreclose  tax  lien  on 
homestead. 

9  Cal.  97-103,  DOMINGO  ▼.  QETMAN. 

Maker  of  Fraudulent  Note  may  Sue  in  equity  for   cancellation 
assignor  after  maturity  without  recourse    and  his  assignee. 

Approved  in  dissenting  opinion  in  ^Northwestern  Mut.  Life  Ins. 
Co.  V.  Amos,  136  Mich.  216,  98  N.  W.  1021,  majority  refusing  to  allow 
suit  in  equity  to  cancel  insurance  policies  on  ground  that  no  fraud 
was  alleged. 

9  Cal.  107-112,  WARE  ▼.  ROBINSON. 

Judgment  Obtained  by  Publication  may  be  set  aside  for  fraud 
where  afidavit  on  which  publication  is  made  is  false  in  point  of  fact. 
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Apijroved  in  Hanley  v.  Hanley,  4  Cof.  Prof.  479,  equity  may  reliaTe 
against  homeetead  procured  to  be  set  apart  by  fraud. 

Service  of  Process  Sufficient  to  constitute  due  process  of  law.  See 
note,  50  L.  B.  A.  588. 

9  CaL  11^115,  PEOPIiB  ez  rel.  BOSQUI  v.  OBOCKETT. 
Compelling  Issue  of  Stock.    See  note,  133  Am.  St.  Bep.  725. 

9  Cal.  11»-123,  McGBEABY  ▼.  OSBOBNE. 

Tenant  Wlio  Put  Up  Machinery  in  leased  bouse  by  means  of  bolte 
has  right  to  remove  it. 

Approved  in  Gordon  v.  Miller,  28  Tnd.  App.  615,  63  N.  B.  776,  hold- 
ing machinery  affixed  to  building  by  lessee  could  be  mortgaged  as 
personalty. 

Intention  of  Mechanic's  Lien*  Act  was  to  give  mechanics  and  arti- 
sans lien  for  all  work  done  by  them  on  any  description  of  property, 
and  upon  whatever  interest  person  had  who  caused  work  to  be  done. 

Approved  in  Williamson  v.  Shank,  41  Ind.  App.  517,  83  N.  £.  642, 
holding  materialman  entitled  to  lien  on  building  constructed  on  lot 
which  person  for  whom  house  was  built  occupied  as  tenant  at  will. 

Mechanics'  Iilena  upon  BnlldingB  distinct  from  land.  See  note,  62 
li.  E.  A.  381. 

9  OaL  123-129,  BELLOC  ▼.  BOGEBS. 

No  Sale  of  Any  Property  of  aa  Estate  ia  valid  unless  made  under 
order  of  probate  court. 

Approved  in  Jones  v.  Wheeler,  2&  Okl.  775,  101  Pae.  1114,  holding 
executors  could  not  transfer  notes  of  deceased  except  under  order  of 
conrt. 

9  CaL  180-137,  CHASE  ▼.  SWAIK. 

It  ifl  No  Ground  for  Setting  Aside  Judgment  by  default  that  de- 
fendant was  ignorant  of  the  law  requiring  answer  in  ten  days. 

Approved,  in  People  v.  Simmons,  7  Cal.  App.  563,'  95  Pac.  49,  hold- 
ing court  cannot  extend  statutory  time  to  serve  draft  of  bill  of  ex- 
ceptions without  good  cause  shown  on  affidavit. 

9  Cal.  173-175,  WIOKS  ▼.  LTJDWIO. 

It  i8  Eflsentlal  to  Validity  of  Judgment  that  it  be  rendered  by  a 
court  of  competent  jurisdiction  at  the  time  and  place,  and  in  the 
form  prescribed  by  law. 

Cited  in  Hanley  v.  Medf  ord,  56  Or.  183,  108  Pae.  1^3,  arguendo. 

Power  of  Officials  to  Act,  as  determined  by  place  of  performance. 
See  note,  33  L.  B.  A.  88. 

View  by  Jury.    See  note,  42  L.  B.  A.  386. 

9  Cal.  181-198,  70  Am.  Dec.  643,  HALLECK  ▼.  GUY. 

Contract  for  Sale  of  Land  within  statute  of  frauds.  See  note,  102 
Am.  St.  Bep.  242,  243. 

Whether,  When,  and  How  a  purchaser  at  judicial  eale  may  object 
to  title.    See  note,  135  Am.  St.  Bep.  918. 

9  Cal.  198-202,  CANT  ▼.  HALLECK. 

"Where  Party  Becelves  Begular  Monthly  Salary  for  services,  pre- 
sumption is  that  all  services  similar  to  regular  duties  are  rendered 
for  such  pay. 
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Approved  in  Jerome  ▼.  Wood,  39  Colo.  202,  SS  Pae.  1069,  holding 
evidence  showed  promise  to  pay  extra  for  additional,  services. 

Bight  of  Servant  to  Bemuneration  for  extra  work.  See  note,  30 
L.  B.  A.   (n.  s.)   656. 

9  Oal.  211-212,  MUSaBOVE  ▼.  PEBKINS. 

Granting  or  Befiuing  a  Oontinaaace  rests  in  sound  discretion  of 
trial  court. 

Approved  in  State  ▼.  Phillips,  18  S.  D.  8,  98  N.  W.  174,  follow- 
ing rule;  Sheldon  v.  Landwehr,  159  Cal.  781,  116  Pac.  45,  upholding 
refusal  of  continuance  for  illness  of  defendant  who  was  also  witness, 
where  plaintiff  had  attached  mining  stock  which  had  \)een  advertised 
to  be  sold  for  nonpayment  of  assesement;  Abrook  v.  Ellis,  6  CaL 
App.  454,  92  Pac.  397,  holding  motion  for  continuance  properly  re- 
fused. 

9  Cal.  21S-229,  FEABODY  v.  PHEU^S. 

Action  for  False  Bepresentations  as  to  Title  in  vendor  of  real  estate 
cannot  be  maintained  by  viendoe  in  poseession  und-er  conveyance  with 
express  covenants. 

Approved  in  Dunn  v.  Mills,  70  Kan.  660,  79  Pac.  148,  holding 
vendee  in  posseesion  could  not  resist  payment  of  purchase  price  on 
ground  of  failure  of  title  of  vendor;  Bianco ni  v.  Smith,  3  Ariz.  326, 
28  Pac.  881,  holding  eonplaint  in  suit  for  damages  for  fraudulent  rep- 
resentations as  to  title  by  defendant  was  not  sufficient  in  not  alleg- 
ing representations  were  in  regard  to  matters  peculiarly  with  defend- 
ant's knowledge. 

Necessity  of  Bequest  to  Defend  in  order  to  bind  covenantor  by 
decree  against  grantee.    See  note,  13  L.  B.  A.  (n.  s.)  734. 

9  Cal.  234-236,  FEOFLE  ▼.  WINKLEE. 

Indictment  for  Larceny  States  Value  of  property  if  expressed  in 
dollars  without  stating  "lawful  money  of  United  States." 

Approved  in  State  v.  Quackenbush,  98  Minn.  521,  108  N.  W.  956, 
holding  "good  and  lawful  money  under  laws  of  state"  means  money 
in  common  circulation. 

9  Cal.  246-247,  McCANN  v.  USWLS, 

Burden  of  Proof  in  Action  on  negotiable  instrument  by  purchaser. 
See  note,  17  L.  B.  A.  326. 

Performance  of  Existing  Contract  obligation  as  consideration  for 
new  promise.    See  note,  34  L.  B.  A.  34. 

Sofflciency  of  Answers  Denying  Ownership  of  plaintiff  in  actions 
on  negotiable  instruments.     See  note,  66  L.  B.  A.  536,  538. 

Bights  of  Transferee  After  Maturity  of  negotiable  paper.  See 
note,  46  L.  B.  A.  754,  813. 

9  Cal.  247,  WING  v.  OWEN. 

Party  Waives  Bight  to  New  Trial  by  failure  to  file  statement 
setting  forth  grounds  on  which  he  intends  to  rely. 

Approved  in  dissenting  opinion  in  Kerns  v.  Dean  (CaL)|  6  Pae. 
706,  majority  granting  new  trial. 

9  Cal.  250-251,  PEOPLE  v.  M^cKINIJIT. 
Irfirceny  of  Own  Property.    See  note,  88  Am.  St.  Bep.  596. 
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« 

9  CaL  251-259,  7(}  Am.  Dec.  650,  0£BKE  ▼.  OAUFOBNIA  STEAM 
NAV.   CO. 

Declaratloii  of  Agent  will  Bind  Principal  if  made  daring  agency 
and  at  rery  time  of  transaction. 

Approved  in  Durkee  ▼.  Central  Pac.  B.  Co.  (Cal.),  9  Pac.  101,  hold- 
ing admissible  as  res  gestae  statements  of  engineer  three  minutes 
after  injury  in  action  for  injury  to  child  caused  by  train. 

Declaration  and  Acts  of  agents.    See  note,  ISl  Am.  St.  Bep.  331. 

One  is  Bound  to  Use  His  Own  so  as  not  to  injure  that  which  be- 
longs to  others. 

Approved  in  Fleming  y.  Lockwood,  36  Mont.  388,  122  Am.  St.  Bep. 
375,  92  Pac.  963,  14  L.  B.  A.  (n.  s.)  628,  holding  owner  of  irriga- 
tion ditch  liable  for  injury  to  another  caused  by  seepage  from  ditch. 

9  OaL  259^260,  PEOPLE  ▼.  WILSON. 

Effect  of  Excessive  Sentence.    See  note,  45  L.  B.  A.  156. 

9  OaL  262-267,  B0BEBT8  ▼.  LANDECKEB. 

Debtor  of  Execution  Debtor  is  not  Directly  Liable  to  execution 
creditor,  as  is  garnishee  to  judgment  debtor. 

Approved  in  Nordstrom  v.  Corona  City  Water  Co.,  155  Cal.  211,  132 
Am.  St.  Bep.  81,  100  Pac.  244,  holding  lien  is  fixed  by  garnishment, 
and  death  of  judgment  debtor,  though  prior  to  suit  against  garnishee, 
does  not  prevent  procedure  against  garnishee  by  executor. 

Judgment  Debtor  may  Bring  Suit  directly  against  garnishee  on  his 
liability  under  garnishment  for  value  of  goods  garnisheed  if  they 
are  disposed  of. 

Approved  in  Finch  v.  Finch,  12  Cal-'  App.  282,  283,  107  Pac.  597, 
holding  court  may  order  garnishee  to  pay  over  money  of  judgment 
debtor  garnisheed,  although  garnishee  had  already  paid  over  to  sher- 
iff on  execution  on  judgment  in  another  suit  levied  after  the  garnish- 
ment. I 

Privilege  of  Examination  of  Oamishee  under  oath  is  for  benefit 
of  plaintiff. 

Approved  in  Brooks  v.  Fields,  25  Okl.  430,  106  Pac.  829,  holding 
sufficient  answer  of  garnishee  without  oath  when  not  demanded  by 
plaintiff.  , 

9  Cal.  268-271,  OABNEB  ▼.  MABSHALL. 

Want  of  Express  Statement  of  Facts  in  complaint  is  cured  by 
verdict,  provided  complaint  contains  terms  sufficiently  general  to 
comprehend  facts  in  reasonable  intendment. 

Approved  in  Mini  v.  Mini  (Cal.),  45  Pac.  1044,  holding  allega- 
tion in  divorce  complaint  that  plaintiff  is  possessed  of  "considerable 
property,  real 'and  personal,  situate  in  state  of  California/'  sufficient 
to  admit  evidence  of  definite  description,  no  special  demurrer  being 
interposed;  Hollister  v.  State,  9  Idaho,  660,  77  Pac.  341,  upholding 
complaint  in  condemnation  suit  in  absence  of  special  demurrer  for 
uncertainty  and  sustaining  default  judgment  thereon. 

What  Title  or  Interest  will  support  ejectment.  See  notes,  116  Am. 
St.  Bep.  570;  18  L.  B.  A.  786. 

9  CaL  271-273,  BAOON  ▼.  SCANNELL. 

Contlnned  Change  of  Possession  by  vendee  of  goods  sold  is  essen- 
tial to  bar  attachment  at  suit  of  creditor  of  vendor. 

I  Cal.  Kotei— 0 
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« 
Approved  in  Reynolds  ▼.  Beck,  108  Mo.  App.  203,  83  8.  W.  297, 
upholding,  as  against  creditor  of  rendor,  sale  of  carriage  and  team 
which  was  later  kept  by  vendor  for  vendee  at  his  livery  barn. 

9  CaL  273-276,  PEOPLE  ▼.  STEVENTON. 

Indictment  for  Murder  need  not  describe  weapon   used. 

Approved  in  Molina  v.  Territory,  12  Ariz.  16,  95  Pac.  103,  uphold- 
ing indictment  not  alleging  means  or  weapon  by  which  wound  was 
inflicted;  McHugh  v.  Territory,  17  Okl.  5,  86  Pac.  434,  and  Heatley 
V.  Territory  of  Oklahoma,  15  Okl.  74,  78  Pac.  80,  both  upholding 
indictment  which  stated  offense  in  ordinary  language;  Flowers  v. 
State,  4  Okl.  Or.  323,  111  Pac.  676,  holding  allegation  that  defend- 
ant shot  at  another  with  a  pistol  sufficiently  averred  pistol  was 
loaded;  State  v.  Sly,  11  Idaho,  113,  80  Pac.  1126,  holding  sufficient 
indictment  stating  substantial  facts  necessary  to   constitute  crime. 

9  CaL  277-278,  MtTBHGLZ  ▼.  SESSIONS. 

Judgment  or  Order  wUl  not  be  Disturbed  on  appeal  prosecuted  by 
party  who  consented  thereto  in  court  below. 

Approved  in  Hibernia  Savings  etc.  Society  v.  Way  mire,  152  Cal. 
287,  92  Pac.  646,  and  Gibson  v.  Berryman,  14  Cal.  App.  333,  111  Pac. 
927,  both  following  rule. 

9  Oal.  278-286,  TISSOT  T.  DABLINQ. 

Complaint  Against  Sureties  on  Appeal  Bond  need  not  aver  execu- 
tion was  issued,  but  nonpayment  of  judgment  can  be  shown  without 
it. 

Approved  in  Palmer  v.  Gaywood,  64  Neb.  376,  89  N.  W.  1035,  fol- 
lowing rule. 

9   Oal.   28S-294,   PEOPLE   ▼.   EDWARDS. 

Official  Bond  Oiven  as^  Tax  Collector  does  not  embrace  liability  for 
breach  of  duties  as  sheriff  when  office  is  held  by  same  person. 

Approved  in  Milwaukee  v.  United  States  Fidelity  etc.  Co.,  145  Wis. 
607,  129  N.  W.  787,  holding  bond  given  as  clerk  of  municipal  court 
did  not  cover  duties  as  clerk  of  district  court. 

Acts  for  Whicb  Sureties  on  official  bonds  are  liable.  See  note,  91 
Am.  St.  Rep.  505,  551,  563. 

Defect  in  Approval  of  Official  Bond  cannot  be  set  up  as  defense  in 
action  on  bond  against  sureties. 

Approved  in  Deer  Lodge  Co.  v.  United  States  Fidelity  etc.  Co.,  42 
Mont.  327,  112  Pac.  1064,  following  rule. 

When  Official  Bond  Binds  Sureties  and  what  irregularities  fail  to 
relieve  them  from  liability.    See  note,  90  Am.  St.  Bep.  190. 

9  Cal.  298-313,  PEOPLE  ▼.  PLT7MMEB. 

Court  may  Postpone  Consideration  of  Motion  to  change  venue  on 
ground  that  fair  trial  cannot  be  secured  until  attempt  is  made  to 
impanel  jury. 

Approved  in  People  v.  Staples,  149  Cal.  412,  86  Pac.  888,  following 
rule;  State  v.  Dwyer,  29  Nev.  427,  91  Pac.  305,  holding  trial  court 
abused  discretion  in  refusing  change  of  venue. 

Objection  to  Competency  of  Juror  may  first  be  taken  after  verdict. 

Approved  in  Territory  v.  Chartz,  4  Ariz.  9,  32  Pac.  167,  and  State 
T.  Mott,  20  Mont.  297,  300,  303,  74  Pac.  730,  731,  732,  both  holding 
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bias  of  juror  against  defendant  concealed  npon  his  voir  dire  and 
discorered  after  verdict  was  ground  for  new  trial. 

Orermled  in  People  v.  Amer,  151  Cal.  305,  90  Pac.  699,  holding 
Penal  Code,  section  1181,  enumerates  all  grounds  upon  which  new 
trial  may  be  had. 

Kew  Trial. for  I>i«iiuJlfication  of  juror.  See  note,  18  L.  R.  A. 
478. 

Miscellaneous. — Cited  in  People  v.  Plummer,  12  Cal.  256,  on  an- 
other appeal. 

9   Oal.  31&-321,  ALDEBSON  ▼.  BELL. 
Judicial  Notice.     See  note,  4  L.  R.  A.  34. 

9  CaL  322-324,  OWENS  ▼.  JACKSON. 

Title  to  Swamp  Lands  Under  Act  of  1850  passed  to  state  directly 
without  patent. 

Approved  in  Fobs  t.  Johnstone,  158  Cal.  130,  131,  110  Pac.  299, 
land  eo'vered  by  permanent  non-navigable  lake  situated  on  govern- 
ment land  does  not  come  within  grant  of  swamp  lands  to  state. 

9  CaL  328-335,  OLAT  Y.  WALTON. 

Promise  of  Owner  to  be  Responsible  to  Plaintiff  for  bricks  fur- 
nished to  builder  who  had  contract  to  build  house  is  within  statute 
of   frauds. 

Distinguished  in  Doe  t.  Allen,  1  Cal.  App.  566,  82  Pac.  571,  hold- 
ing^ promise  of  consignee  to  pay  freightage  on  consignment  of  coal 
in  consideration  of  its  being  delivered  free  of  lien  for  freightage 
comes  within  exceptions  in-  Code  of  Civil  Procedure,  section  2974. 

Contemporary  Promise  to  Pay  where  benefit  inures  to  another  as 
within  statute  of  frauds.     See  note,  15  L.  B.  A.  (n.  s.)  220. 

9  Cal.  33&-341,  BEYK0LD8  v.  HARRIS. 

Wbere  Party  Orally  Gontracts  for  Purchase  of  house  and  furni- 
tnre  and  enters  into  possession,  and  vendor  subsequently  fails  to 
make  eonveyance,  vendee  may  quit  premises  and  return  the  person- 
alty. 

Disapproved  in  Frey  ▼.  Stangl,  148  Iowa,  525,  125  N.  W.  869, 
vendee  cannot  repudiate  oral  agreement  for  sale  of  lands  and  recover 
money  paid  in  part  performance  if  vendor  is  ready  and  able  to 
perform. 

Bight  to  Bescind  or  Abandon  Contract  because  of  other  party's 
default.    See  note,  30  L.  R.  A.  62. 

9  Cal.  341-361,  MYEBS  ▼.  ENGLISH. 

Constitutional  Provision  for  Salaries  of  District  Judges  does  not 
avoid  necessity  for  appropriation  for  such  salaries  by  legislature. 

Approved  in  Menefee  v.  Askew,  25  Okl.  G26,  107  Pac.  160,  hold- 
ing constitutional  provision  for  reimbursement  of  game  warden  for 
expenses  is  not  valid  appropriation. 

Bequiaites  of  Appropriation  for  official  salary  or  expenses.  See 
notes,  16  L.  B.  A.   (n.  s.)   632. 

Self-ezecuttng  Constitutional  Provisions.  See  note,  16  L.  B.  A. 
265. 

What  Claims  Constitute  Valid  Demands  against  a  state.  See  note, 
42  K  B.  A.  38. 
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9  OaL  363-363,  BBAKOEB  y.  CHEVALIER. 
Wliat  OoiiBtitates  an  Account  Stated.    See  note,  27  L.  R.  A.  818. 

9  Cal.  363-366,  COFTEE  v.  MEIGOS. 

Where  from  Nature  of  Contract  it  is  not  practicable  to  ascertain 
amount  of  damage  sustained  bj  breach,  measure  is  price  agreed  to 
be  paid.  ^ 

Approved  in  Scheinesohn  y.  Lemonek,  84  Ohio,  434,  96  N.  E.  915, 
allowing  attorney  compensation  as  per  contract  where  client,  with- 
out cause  and  without  giving  sufficient  time  to  collect,  took  awaj 
from  .attorney  account  placed  for  collection. 

Loss  of  Profits  as  Element  of  Damages  for  breach  of  contract. 
See  note,  63  L.  R.  A.  74. 

9  CaL  366-421,  70  Am.  Dec.  666,  McMILLAN  ▼.  EICHARD& 

Sale  of  Property  Under  Mortgage  Foreclosure  is  not  consummated 
until  deed  is  given  by  sheriff. 

Approved  in  Mullenary  v.  Burton,  3  Cal.  App.  266,  84  Pae.  160, 
holding  certificate  of  sale  to  plaintiff  on  execution  insufficient  to 
show  title  in  plaintiff,  and  estate  remained  in  judgment  debtor 
until  execution  of  sheriff's  deed;  North  Dakota  etc.  Cattle  Co.  t. 
Serumgard,  17  N.  D.  488,  138  Am,  St.  Rep.  717,  117  N.  W.  462, 
holding  sale  in  exercise  of  power  in  mortgage  which  conveys  title 
of  mortgagor  is  sale  as  completed  by  execution  of  deed  at  expira- 
tion of  period  allowed  for  redemption. 

Right  to  Strict  Foreclosure.    See  note,  90  L.  R.  A.  371. 

Bank  is  Liable  on  Certificate  of  Deposit  to  holder  of  certificate 
on   presentation,   not   to   refund   to   original   depositor. 

Approved  in  Woltere  v.  Rossi  (Cal.),  57  Pac.  75,  following  rule. 

Provision  That  Actions  Against  Public  Officer  for  acts  done  by 
him  in  virtue  of  his  office  may  be  brought  where  cause  or  some 
part  thereof  arose  applies  only  to  affirmative  acts,  and  not  to  neglects 
of  official  duty. 

Approved  in  Bonestell,  Richardson  ft  Co.  v.  Curry,  153  Cal.  420,  95 
Pac.  887,  and  State  Commission  in  Lunacy  v.  Welch,  164  Cal.  777, 
778,  99  Pac.  182,  both  holding  Code  of  Civil  Procedure,  section  393, 
subdivision  2,  applies  only  to  affirmative  acts  interfering  with  per- 
sonal rights  or  property. 

Attachment  cannot  Reach  Money  deposited  in  bank  upon  which 
negotiable  certificates  of  deposit  have  been  issued. 

Approved  in  De  Ruiter  v.  De  Ruiter,  28  Ind.  App.  13,  91  Am.  St. 
Rep.  107,  62  N.  E.  102,  reaffirming  rule. 

Where  Realty  Subject  to  Lien  is  Sold  under  execution  to  judgment 
creditor  for  less  than  amount  of  judgment,'  judgment  creditor  still 
has  lien  on  property  for  balance,  and  redemptioner  cannot  redeem 
without   paying  full  amount  of  judgment. 

Overruled  in  McQueeney  v.  Toomey,  36  Mont.  291,  292,  122  Am. 
St.  Rep.  358,  92  Pac.  563,  holding  in  such  case  one  who  subsequently 
purchases  judgment  debtor's  interest  and  redeems  takes  free  of  lien 
for  deficiency  judgment. 

Mortgage  Is  Mere  Security  for  Debt  and  vests  no  title  either  be- 
fore or  after  condition  broken. 

Approved  in  Stearns-Rogers  Co.  v.  Aztec  Co.,  14  N.  M.  ^32,  93 
Pac.  714,  holding  mortgagee  had  no  such  interest  in  mortgaged  prop- 
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ertj  MB  to  require  him  to  post  notice  of  nonliability  under  meeban- 
ie'i  lien  law. 

Wbere  Money  Is  Paid  Under  Ctompnlsion,  law  raises  obligation  to 
refund. 

Approved  in  Gaar,  Scott  ft  Co.  v.  Shannon,  52  Tex.  Civ.  App.  643, 
115  S.  W.  364,  holding  as  voluntary  payment  of  illegal  corporation 
tax  on  simple  demand  of  Secretary  of  State. 

Secovery  Back  of  Voluntary  Payment.  See  note,  94  Am.  St.  Rep. 
416. 

Maxim  "Once  a  Mortgage  always  a  mortgage."  See  note,  131  Am. 
St.  Rep.  915. 

Miscellaneous.— Cited  in  Marshall  v.  Shafter,  32  Cal.  189^  192,  197, 
£00,  referring  historically  to  principal  case. 

9  OaL  423-426,  SUBLETTE  ▼.  TIKNET. 

Demorrer  Lies  to  Bill  In  Equity  barred  upon  face  by  limitations. 

Approved  in  Phillips  v.  Piney  Coal  Co.,  53  W.  Va.  548,  97  Am. 
St.  Rep.  1040,  44  S.  E.  777,  holding  bad  on  demurrer  bill  showing 
unreasonable  laches. 

Action  for  Belief  on  Groimd  of  Fraud  must  Begin  within  three 
years  of  discovery  of  fraud,  and  complaint  must  allege  discovery 
within  that  time  if  fraud  occurred  earlier. 

Approved  in  Smith  v.  Irving  (Cal.),  22  Pac.  171,  holding  bad  on 
demurrer  complaint  alleging  fraud  thirty  years  before,  but  not  al- 
leging time  of  discovery. 

9  Cal.  426-430,  NAOLE  ▼.  B£AOY. 

Mortgage  Does  not  Vest  Any  Estate  in  land  in  mortgagee,  as  it  is 
mere  security  for  debt. 

Approved  in  Steams-Rogers  Mfg.  Co.  v.  Aztec  Gold  Min.  etc.  Co., 
14  N.  M.  332,  93  Pac.  714,  following  rule. 

Execntion  Sale  Irregularly  Made  is  not  void,  but  voidable,  and 
good  until  regularly  set  aside. 

Approved  in  Bechtel  v.  Wier,  152  Cal.  447,  93  Pac.  77,  15  L.  R.  A. 
(n.  8.)  459,  following  rule. 

What  Title  or  Interest  will  support  ejectment.  See  note,  18  L.  R. 
A.  784. 

Blgbt  to  Strict  Foreclosure.    See  note,  20  L.  R.  A.  (n.  s.)  372. 

9  Cal.  430-452,  BAQLET  ▼.  McMIOKIiE. 

Wbero  Better  Evldeiice  Is  Withheld  and  secondary  evidence  offered, 
the  better  evidence  is  presumed  to  be  adverse. 

Approved  in  DerCampo  v.  Camarillo,  154  Cal.  660,  98  Pac.  1056, 
following  rule. 

Presumption  Against  the  Spoliator  of  Evidence.  See  note,  34  L. 
R.  A.  583. 

9  CaL  453-475,  SAN  FRANCISCO  GAS  CO.  ▼.  SAN  FRANCISCO. 

Courts  may  Render  Judgment  Against  Municipalities  on  executed 
contracts,  although  officers  entering  into  same  were  not  authorized 
thereto. 

Approved  in  Goldtree  v.  City  of  San  Diego,  8  Cal.  App.  510,  97  Pao. 
218,  holding  court  could  render  judgment  against  certain  fund  in 
city  treasury,  in  suit  on  laborer's  lien  by  laborers  under  subcontractor 
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who  had  abandoned  his  contract;  Town  of  Tahlequah  y.  Guinn,  5  Ind. 
Ter.  497,  82  8.  W.  892,  upholding  power  of  city  to  grant  .by  ordinance 
exclusiye  privilege  of  supplying  water  for  sixty  years. 

ABSompBlt  Lies  to  Becoyer  for  Labor  rendered  to  and  accepted  by 
municipal  corporation. 

Approved  in  dissenting  opinion  in  Allsman  y.  Oklahoma  City,  21 
Okl.  145,  95  Pac.  469,  16  L.  B.  A.  (n.  s.)  511,  majority  holding  action 
will  not  lie  to  recover  unnamed  portion  of  liquor  license  paid  to  city 
when  prohibitory  act  terminated  license. 

Liability  of  Municipality  or  Other  Public  Corporation  on  implied 
contract.    See  note,  27  L.  B^  A.  (n.  s.)  1117,  1118. 

Bule  That  Answer  to  Verified  Complaint  must  deny  allegations 
either  positively  or  on  information  and  belief  applies  to  corporations 
as  well  as  to  individuals. 

Approved  in  Zany  v.  Bawhide  Gold  Min.  Co.,  15  Cal.  App.  376,  377, 
114  Pae.  1027,  holding  insufficient  answer  of  corporation  denying 
allegations  of  verified  complaint  when  it  had  knowledge  of  facts 
alleged. 

Municipal  Corporation  has  Double  Character,  public  and  political, 
and  private,  in  which  it  exercises  powers  of  individual  or  private 
corporation. 

Approved  in  Davoust  y.  City  of  Alameda,  149  Cal.  71,  73,  84  Pac. 
761,  762,  5  L.  B.  A.  (n.  s.)  536,  holding  city  liable  for  injujry  arising 
from  exercise  of  its  mere  proprietary  and  private  rights. 

What  Municipal  Corporations  are  Answerable  ion  injuries  due  to 
defects  in  streets  and  other  public  places.  See  note,  108  Am.  St 
Bep.  169. 

Liability  of  Municipality  for  Negligent  Operatipn  of  electrie  light 
plant.    See  note,  5  L.  B.  A.  (n.  s.)  536. 

City  may  Become  Liable  on  Executed  Contract  although  not  author- 
ized by  ordinance. 

Approved  in  Kerker  v.  Bocher,  20  Okl.  752,  95  Pac.  990,  upholding 
assessment  for  completed  street  improvement  contested  on  ground  it 
was  not  legally  authorized;  Ogden  City  v.  Waterworks  ft  Irr.  CS.,  28 
Utah,  42,  76  Pac.  1074,  where  water  system  was  constructed  under 
contract  to  furnish  water  to  city,  decree  holding  contract  void  and 
declaring  city  owner  of  works  would  amount  to  taking  private  prop- 
erty for  public  use  without  compensation;  Whitworth  v..  Webb  City, 
204  Mo.  603,  103  S.  W.  93,  holding  city  could  not  refuse  to  pay  for 
sewer  constructed  in  substantial  compliance  with  terms  of  contract 
therefor,  although  formal  acceptance  was  refused. 

Overruled  in  Paul  v.  Seattle,  40  Wash.  299,  3O0,  82  Pac.  603,  fact 
that  benefit  of  irregularly  executed  contract  has  been  received  by 
city  did  not  estop  it  from  denying  liability  thereon. 

9  CaL  475-477,  WASHBUBN  ▼.  WA8HBUBN. 

Where  Necessaries  of  Life  are  Provided  by  either  spouse,  there  is 
no  willful  neglect  such  as  is  contemplated  by  statute,  as  ground  for 
divorce. 

Approved  in  Locke  y.  Locke,  163  Cal.  59,  94  Pac.  245,  holding  while 
wife  supported  herself,  she  had  no  cause  of  action  for  divorce  on 
ground  of  nonsupport. 

What  is  Community  Property.  See  notes,  126  Am.*  St.  Bep.  115; 
4  Cof.  Prob.  57. 
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9  OlL  479-499,  WELLS  ▼.  8T0XIT. 

Validity  and  Effect  of  separation  agpreementi.  See  notes,  83  Am. 
8t.  Bep.  862,  863,  868,  871,  875;  12  L.  B.  A.  (n.  s.)    850,  852. 

Attacks  by  Creditors  on  Conveyances  made  bj  husbands  to  wives. 
See  note,  90  Am.  St.  Bep.  517. 

9  CaL  499-500,  WHITWELL  ▼.  TH0BCA8. 

Test  of  MaterlaUty  of  Averment  in  Pleading  is  whether  averment 
could  be  stricken  out  and  have  pleading  sufficient. 

Approved  in  Zany  v.  Bawhide  Gold  Min.  Co.,  15  Gal.  App.  377,  114 
Pac.  1027,  holding  immaterial  allegations  as  to  assignment  and 
reassignment  of  claim  sued  on. 

9  Cal  500-^01,  WILLIAMSON  y.  BLATTAN. 

Failure  to  Aver  in  Complaint  in  Action  on  undertaking  to  release 
property  from  attachment  that  property  was  released  is  fatal  and 
may  be  taken  advantage  of  on  general  demurrer. 

Approved  in  Burke  v.  Maguire,  154  Cal.  462,  9S  Pac.  24,  holding 
failure  to  aver  in  complaint  that  claim  in  contract  against  estate  has 
been  filed  with  administrator  is  subject  of  general  demurrer. 

9  Cal.  502-629,  EX  PABTE  NEWMAN. 

Sabbatb  Obaervance  Act  of  1858  does  not  conflict  with  Constitution, 
sections  1  and  4  (dissenting  opinion). 

Cited  in  Ex  parte  Kair,  28  Nev.  147,  113  Am.  St.  Bep.  817,  80  Pac. 
466,  upholding  eight  hour  law;  State  v.  Dolan,  13  Idaho,  709,  711,  712, 
92  Pac.  999,  1000,  1002,  14  L.  B.  A.  (n.  s.)  1259,  upholding  Sunday 
law  of  1907;  dissenting  opinion  in  Walling  v.  Bown,  9  Idaho,  751,  76 
Pac.  322,  majority  upholding  "two  mile  limit"  law. 

Constitutionality  of  Sunday  Law.    See  note,  22  L.  B,  A.  721. 

Provision  of  Constitution  as  to  Title  of  legislative  acts  is  directory. 

Cited  in  Clark  v.  Loe  Angeles,  160  Cal.  41,  116  Pac.  726,  arguendo. 

Decision  Against  Constitutional  Bight  as  a  nullity  subject  to  col- 
lateral attack.    See  note,  39  L.  B.  A.  455,  456, 

9  Cal.  529-538,  THBALL  v.  SMILET. 

Objection  to  Juryman  That  His  Name  was  not  on  venire  returned 
by  sheriff  cannot  be  made  after  verdict. 

Approved  in  People  v.  Duncan,  8  Cal.  App.  197,  96  Pac.  419,  holding 
substitution  of  father  for  son  on  jury  without  objection  cannot  be 
objected  to  after  verdict. 

Where  Declarations  of  Party  in  Conversation  are  given  in  evidence, 
whole  conversation  must  be  taken  together,  but  jury  are  not  bound  to 
give  same  weight  to  all  parts  of  it. 

Approved  in  Nitro  Powder  Co.  v.  Kearns,  50  Colo.  10,  114  Pac.  399, 
applying  rule  in  action  for  goods  sold  and  delivered. 

Justification  in  Slander  and  Libel.    See  note,  91  Am.  St.  Bep.  293. 

Truth  as  Defense  to  Libel  or  Slander.    See  note,  21  L.  B.  A.  511. 

9  Cftl.  554-556,  SUMMEBS  ▼.  DICEINSON. 

Grant  to  State  to  Swamp  Land  Act  of  1850  was  in  praesentl. 

Approved  in  Foss  v.  Johnstone,  158  Cal.  130,  110  Pac.  299,  land 
covered  by  permanent  non-navigable  lake  situated  on  government  land 
does  not  come  within  grant  of  swamp  lands  to  state. 
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9  OaL  557-^562,  HABTMAK  ▼.  BXTBUNGAME. 
Duty  Owed  by  Creditor  to  Sunrey.    See  note,  115  Am.  St.  Bep.  93« 

9  Cal.  562^64,  D0X7OI.A88  ▼.  KBAFT. 

Where  Property  Coonected  has  fixed  value,  measure  of  damage  is 
that  ralue  with  legal  interest  from  date  of  conversion. 

Approved  in  Austin  v.  Vanderbilt,  48  Or.  211,  120  Am.  St.  Bep. 
800,  85  Pac.  521,  6  L.  B.  A.  (n.  s.)  298,  following  rule;  Lynch  ▼.  Mc- 
Ghan,  7  Cal.  App.  134,  93  Pac.  1044,  holding  that  interest  on  value  of 
connected  property  is  in  lieu  of  value  of  use;  Salt  Biver  Canal  Co.  ▼. 
Hickey,  4  Ariz.  243,  3^  Pac.  172,  holding  measure  of  damages  for 
conversion  of  corporate  stock  is  value  at  time  of  conversion. 

Interest  on  Unliquidated  Damages.    See  note,  28  L.  B.  A.  (n.  s.)  29. 

Conversion  of  Fledged  Property  by  invalid  sale.  See  note,  43  L.  B. 
A.  768,  769. 

9  Cal.  568-^71,  PACKEB  ▼.  HEATON. 

Abandonment  and  Forfeiture  of  mining  claims.  See  note,  87  Am. 
St.  Rep.  410. 

9  Cal.  673-675,  HAYDEN  v.  DAVIS. 

Duty  of  Carrier  to  Becognlze  Demands  of  stranger  on  property  de- 
livered for  transportation.    See  note,  12  L.  B.  A.  (n.  s.)   2o7|  259. 

9  Cal  67&-684,  PEOPLE  ▼.  DOLAK. 

Indictment  Following  Language  of  statute  is  sufficient. 

Approved  in  State  v.  Sly,  11  Idaho,  113,  80  Pac.  1126,  upholding 
indictment  on  ground  it  etated  substantial  facts  necessary  to  constitute 
offense. 

Indictment  for  Murder  in  First  Degree  is  good,  as  that  offense  in- 
cludes manslaughter. 

Approved  in  State  v.  Cream,  43  Mont.  54,  114  Pac.  605,  upholding 
eonviction  for  manslaughter  under  information  for  murder  in  first 
degree. 

Conviction  of  Lower  or  Different  Degree  in  prosecution  for  homicide. 
See  note,  21  L.  B.  A.  (n.  s.)  2,  4. 

9  Cal.  584-^588,  70  Am.  Dec.  676,  KASH  ▼.  HEBMOSILLO. 

Agreements  Purporting  to  Liquidate  Damages.  See  note,  108  Am. 
St  Bep.  52,  57. 

9  Cal.  589-691,  O'KEIFFE  v.  CXJNNINGHASC. 

One  Claiming  in  Subordination  to  His  Grantor's  Title  cannot  ques- 
tion it. 

Approved  in  Gervaise  v.  Brookins,  156  Cal.  107,  103  Pac.  331, 
holding  lessee  of  vendee  holding  under  contract  to  purchase  cannot 
dispute  vendor's  title. 

Location  of  Mining  Claim.    See  note^  7  L.  B.  A.  (n.  s.)  771. 

9  CaL  591-593,  KENDALL  ▼.  MILLEB. 
Guardian  cannot  Sell  any  Property  of  ward  without  order  of  court 
Approved  in  Gentry  v.  Bearss,  82  Neb.  791,  118  N.  W.  1079,' fol- 
lowing rule. 
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Oommoii-law  Powen  of  Cktardiani,  See  xuyte^  89  Am.  St.  Rep.  265, 
26»,  301. 

9  OaL  600-607,  MoQEE  ▼.  STONEL 

Where  Boundary  Line  la  Fixed  by  Agreement  of  owners,  althongli 
fixed  by  mistake  <ae  to  true  boandariea,  aabeequent  parchasere  take 
with  view  to  this  line. 

Approved  in  Montana  Min.  Co.  ▼.  6t.  Louis  Min.  etc.  Co.,  183  Fed. 
65,  holding  boundary  line  agreed  upon  by  adjacent  ownera  binding 
upon  purohaser;  Taylor  y.  Reiaing,  13  Idaho,  241,  89  Pac.  M8,  hold- 
ing partiee  buying  land  in  township  whieh  had  beeo  resurveyed  by 
wviter  company  under  contract  to  fumdsh  water  in  ^wnehip  when 
government  eurveys  were  obliterated  were  found  by  eoch  new  survey; 
Turner  v.  Creech,  58  Waeh.  443,  108  Pae.  1085,  h(dding  location  of 
line  by  oommon  grantor  binding  upon  grantees. 

ConduslTenesB  of  EitabUahed  Boundaries.  See  note,  110  Am.  St. 
Rep.  682. 

9  Oal.  607-615,  X7HLFELDEB  ▼.  LEVY. 

One  Court  cannot  Bestrain  by  Injunction  proceedinge  of  another 
court  of  co-ordinate  juriediction. 

Approved  in  Hawkeye  Ine.  Co.  v.  Huston,  115  Iowa,  630,  80  N. 
W.  32y  following  rule;  In  re  Burton,  5  Cof.  Prob.  237,  denying  juris- 
diction of  court  of  equity  to  review  and  set  aside  order  of  probate 
court  of  another  county  in  probate  proceedings. 

InJnnctlonB  Against  Judgments  entered  on  confessdone.  See  note, 
90  L.  R.  A.  237. 

•  GaL  616-^641,  OBAT  ▼.  PAIJiCEB. 

'<Claim"  is  synonymoue  with  legal  denund. 

Approved  in  Knutsen  v.  Krook,  111  Minn.  357,  127  N.  W.  13, 
following  rule;  In  re  Ecrbote  of  Glnidough,  1  Alaska,  654,  holding 
claim  ba^ed  on  mining  partnenrhip  properly  presented  to  administra- 
tor of  estate. 

Failure  to  Serve  Summons  an  Minor  under  fourteen  as  required 
by  etaiute  is  not  waived  by  appearance  of  mother  in  her  own  behalf. 

Approved  in  Cummings  v.  Landes,  140  Iowa,  86,  117  N.  W.  24, 
holding  parent  or  guardian  could  noi  waive  timely  service  of  notice 
on  infant  under  fourteen. 

SurylTtng  Partner  may,  by  Decree  In  Equity,  have  realty,  title  to 
which  was  in  name  of  deceased  partner,  declared  to  belong  to  part- 
nership. 

Approved  in  Chase  v«  Angell,  148  Mich.  8^  118  Am.  St.  Rep.  568, 
108  N.  W.  1108,  holding  la,nd  heJd  in  name  of  one  partner  and  belong- 
ing to  pantnership  could  be  divided  upon  diseolution  by  compulsory 
partition. 

Position  of  Surviving  Partners  in  partnership  realty.  See  note, 
28  L.  R.  A.  132. 

When  Beal  Estate  will  be  Considered  partnership  property.  See 
note,  27  L.  R.  A.  450,  477. 

Rights  of  Partners  Inter  8e  in  partnership  reali^.  See  note,  26 
Lu  R.  A,  87« 
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SigbtB  of  Tenants  in  Dower  amd  by  th«  curtesy,  and  of  heirs,  etc., 
of  deceaeied  paTtner,  in  partnerahip  refiJty.  See  fiote,  ^  L.  B.  A. 
343^  348. 

Decree  Settling  Partnenhip  Ailain  and  ordering  account  ia  inter- 
locutory. 

Approved  in  DoudoU  ▼.  Shoo,  150  Gal.  453,  114  Pac.  581,  following 
xvle. 

Validity  of  Parol  Partnership  to  deal  in  real  property.  See  notes^ 
4  L.  B.  A.  (n.  8.)  4^;  16  L.  B.  A.  747. 

9  OaL  642^^3,  PEABKES  ▼.  FBEER. 

Objection  tOb  Venne  on  Grounds  Appearing  in  complaint  must  be 
made  at  or  before  filing  of  demurrer. 

Approved  in  Smith  v.  Pelton  Water  Wheel  Co.,  151  Cal.  401,  90 
Pac.  933,  following  rul«. 

9  OaL  643-662,  OUNTEB  ▼.  JANES. 

Where  Mortgage  was  Given  to  Secure  Loan  and  mortgagee  author- 
ized to  collect  rents  and  apply  on  mortgage  loan,  executor  of  de- 
ceased nuortgagee  is  liiable  for  rente  collected  in  excess  of  debt 
to  mortgagor  as  upon  a  trust  fund,  and  claim  for  such  against  estate 
need  not  be  presented. 

Approved  in  Beiter  ▼.  Bothschild  (Cal.),  33  Pac.  851,  holding  where 
leeeee  of  property  gave  lessor  five  hundred  doUaie  as  security  for 
rent,  to  be  returned  on  expiration  of  lease,  lessee  may  sue  lessor's 
executor  therefor  without  presenting  claim  against  lessor's  estate; 
In  re  Williams'  Estate  (Cal.),  32  Pac.  242,  holding  money  paid  to 
executor  for  real  estate  of  estate  sold  by  him,  under  deed  of  trust, 
but  confirmation  of  sale  by  probate  court  reversed  on  appeal,  not 
claim  against  estate;  Franklin  v.  Trickey,  9  Ariz.  285,  80  Pac. 
363,  holding  administrator  of  deceased  partner's  estate  may  demand 
accounting  of  administrator  of  later  deceased  partner's  estate  without 
presenting  any  claim  against  the  estate. 

Oonfusion  of  Goods.    See  note,  101  Am.  St  Bep.  916. 

Olaimant  of  Specific  Property  is  not  Creditor  within  meaning  of 
probate  law,  and  need  not  present  claim  to  administrator. 

Approved  in  Probate  Court  v.  WUliame,  30  B.  I.  158,  73  AtJ.  387, 
holding  claimant  of  property  held  by  decedent  in  trust  is  not  creditor 
of  estate;  Kline  v.  Gingery,  25  a  D.  19,  124  N.  W.  959,  holding 
demand  for  rescission  of  sale  of  horse  and  return  of  purchase  notes 
not  a  claim  to  be  presented  to  executor. 

9  Cal.  662-^3,  70  Am.  Dec.  678,  LAFFAK  ▼.  KAGIiEE. 

Covenant  in  Lease  to  Lessee,  *'His  Heirs,  and  Assigns,"  giving  re- 
fusal in  case  of  sale,  passes  to  assignee  of  lessee,  as  covenant  running 
with  land. 

Approved  in  Pulton  v.  Messenger,  61  W.  Va.  483,  56  S.  E.  832, 
where  option  is  given  for  valuable  consideration,  to  one  and  his 
assigns,  it  may  be  assigned,  and-  assignee  has  all  rights  of  original 
optionee. 

Bights  Conferred  by  a  ''Befusal"  or  "option."  See  note,  21  L.  B. 
A.  133. 

What  Constitutes  a  Partnership.    See  note,  115  Am.  St.  Bep.  424. 
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When  Real  Estate  will  be  Considered  partnership  property.  See 
note»  £7  Lu  R.  A.  489,  4861 

9  Cat  683-696,  ELLIO  T.  KAGLEE. 

Oare  Demanded  of  Trustee  to  sell  real  estate.  See  note,  3  L.  R. 
A.   (n.  a)   417. 

9  Oal.  697-736,  WARNER  ▼.  STEAMSHIP  T7NCLE  SAM. 

Action  Bronglit  of  Contract  of  Carriage  eausing  injuries  to  passen- 
ger 8oand0  in  tort. 

Approved  in  Eirk  ▼.  Kimball  Oo.|  152  CaL  164,  92  Pac.  86,  fol* 
mleu 
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10  Cal.  1-7,  PEOPLE  6K  reL  ATTOBNEY  GENERAL  ▼.  ADDISOK. 

Intention  of  LegiBlatnre  to  Qreate  Office  of  gaugier  by  act  of  May 
3,  1852,  k8  too  clear  to  admit  of  doubt. 

Approved  in  State  v.  Mayor  of  Butte,  41  Mont.  383,  109  Pac.  712, 
holding  office  of  member  of  examining  and  trial  board  of  police 
department,  created  by  section  3304,  Bevieed  Godee. 

10  GaL  »-12»  70  Am.  I>ee.  689,  ALVEBSON  ▼.  JONEa 

Shoxiir  may  be  Enjoined  from  Selling  wife's  property  under  exe- 
cution against  husband,  and  sale  casting  a  cloud  on  wife's  title. 

Approved  in  Englund.v.  Lewis,  25  Cal.  3^7,  holding  sheriffs  sale 
of  property  on  execution  against  grantor  creates  cloud  on  grantee's 
title. 

Znjvnctlons  Against  Execution  Sales  or  other  proceedings  under 
final    process.    See  note,  30  L.  B.  A.  107,  112. 

Wlsat  is  Community  Property.  See  notes,  126  Am.  6t.  Bep.  121;  4 
Cof.  Prob.  63. 

10  CaL  17-18,  70  Am.  Dec.  691,  KENDALL  ▼.  OLABK. 

No  Action  for  Damages  can  Arise  against  sheriff  for  sale  of  home- 
stead on  execution,  since  hie  deed  conveys  nothing. 

Approved  in  Johnson  v.  Twichell,  13  N.  D.  429,  101  N.  W.  319, 
foUowing   rale. 

10  Cal.  19-20,  PEOPLE  ▼.  COUNTY  COX7BT  OF  ELDORADO. 

County  Court  on  Appeal  from  Justice's  Court  can  only  retry  issue 
tried  in  Qourt  beiow. 

Approved  in  Smith  v.  Clyne,  15  Idaho,  262,  97  Pac.  42,  and  16  Idaho, 
468,  101  Pac  819,  both  following  rule;  Maxson  v.  Superior  Court 
(CaL),  54  Pac.  520,  refusing  trial  de  novo  on  appeal  from  default 
judgment  in  justice  court. 

Criticised  in  Armiantage  v.  Superior  Court,  1  Cal.  App.  135,  81 
Pac.  1035,  holding  amendments  may  be  allowed  in  superior  court 
on  appeal  from  justice's  court  and  all  issues  thereon  tried. 

(141) 
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10  OaL  22-^1,  70  Am.  Dec.  692,  PI£BOY  ▼.  8ABIN. 

Release  of  Oaose  of  Action  Shonld  be  Specially  Pleaded  to  be 
available  as  defense. 

Approved  in  GrunwaM  ▼.  Freeee  (Cal.),  34  Pac.  75,  following 
rule;  Puritan  Co.  v.  Toti  ft  Gradi,  14  N.  M.  431,  94  Pac.  1023, 
holding  fraud  to  be  defense  by  way  of  new  matter,  and  proof  of  it 
not  admissible  under  general  denial. 

Sbam  Pleadings.    See  note,  113  Am.  St.  Rep.  640,  651. 

New  scatter  Is  Tbat  Wblch  Under  the  Roles  of  evidence  defense 
mxLSt  afBrmativelj  establish. 

Approved  in  Hogen  v.  Klabo,  13  N.  D.  323,  100  N.  W.  849,  follow- 
ing rule. 

10  OaL  81-32,  HASTINGS  ▼.  HAIiLEOK. 

Filing  of  Notice  of  Appeal  Sbonld  Precede  or  be  contemporaneous 
with  service  thereof. 

Appro v>ed  in  State  v.  Dlstriot  Court,  84  Mont.  115,  115  Am.  St. 
Rep.  522,  85  Pac.  872,  holding  rule  applies  to  appeale  from  justices' 
courts  to  district  courts.  • 

10  Gal.  82-37,  PEOPI.E  ▼.  OLENN. 

Verbal  Dying  Declarations  of  Deceased  are  Admissible  where 
written  declaratione  have  been  first  introduced  or  absence  accounted 
for. 

Approved  in  Kirby  v.  State,  151  Ala.  73,  44  So.  41,  holding  dying 
declaration  may  be  evidenced  partly  by  writing  and  partly  by  parol; 
Hunter  v.  State,  59  Tex.  Cr.  452,  129  S.  W.  133,  upholding  admis- 
sion of  oral  evidence  to  show  dying  declaration,  where  written  dying 
declaration  had  already  been  admitted. 

Dying  Declarations  as  Evidence.  See  note,  5G  L.  R.  A.  354,  426, 
430,  433,  443. 

Constitutional  Right  of  Accused  to  be  confronted  by  witnesses. 
See  note,  129   Am.  St.  Rep.   38. 

10  OaL  38-49.  PEOPLE  ▼.  WHITMAN. 

State  Controller  Holds  Oflice  Until  His  Successor  is  elected  and 
qualifies,  and  vacancy  is  not  creajted  by  expiration  of  his  term,  his 
duly  elected  successor  not  having  qualified. 

Approved  in  People  v.  Nye,  9  Cal.  App.  155,  98  Pac.  243,  holding 
when  controller  re-elected  for  second  term  died  before  expiration  of 
first  term,  appointmenit  to  the  "vacancy"  wae  for  remainder  of  first 
term  only;  Pruitt  v.  Squires,  64  Kan.  859,  68  Pac.  644,  holding  under 
section  3,  article  IX,  Constitution,  term  of  county  office  is  for  two 
years  certain  and  imtil  successors  are  qualified;  City  of  Grand  Haven 
V.  United  States  Fidelity  etc.  Co.,  12^  Mich.  108,  92  Am.  St.  Rep.  446, 
87  N.  W.  104,  holding  time  between  election  of  successor  to  office  and 
time  he  actually  quaUfiee  is  part  of  preceding  term,  though  party 
elected  is  bis  own  sucoeesor;  State  v.  Acton,  31  Mont.  42,  77  Pac.  301, 
holding  upon  tie  vote  for  county  officer  incumbent  held  over  and 
vacancy  did  not  occur  at  end  of  term  for  which  elected;  State  v. 
Gonnley,  53  Wash.  553,  102  Pac.  438,  holding  county  officer  held  over 
beyond  end  of  second  term  when  successor  failed  to  qualify,  although 
'constitution  limits  imcumbency  of  officer  to  two  termsb 
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10  OaL  4»-60,  NELSON  ▼.  LEMMON. 

All  iDtendments  are  in  Favor  of  Bavtaining  jadgment  of  court  of 
original  jariBdictiozu 

Appproved  in  Billups  t.  Utah  Canal  etc.  Extension  Co.,  7  Aris.  214, 
63  P<ac.  714,  refusing  to  reverse  for  in^ruction  not  in  ooneonance  with 
law  when  evidence  waa  not  in  accord. 

10  OaL  60-60,  PEOPLE  ▼.  BODBIOUEZ. 

OliaUenge  may  be  Allowed  for  O^od  Canse  after  juror  is  sworn,  but 
peremptory  challenge  may  not  then  be  taken. 

Approved  in  People  v.  Schmitz,  7  CaL  App.  347,  94  Pae.  410,  holding 
juror  cannot  be  peremptorily  challenged  after  jury  is  sworn  without 
good  cause  ^howm 

10  Cal.  60-63,  BI7LLABD  Y.  KINNEY. 

Power  and  Authority  of  vodunt&ry  aseoeiations.  See  n;ote,  17  L.  R, 
A.  205. 

10  CaL  66-67,  PEOPLE  ▼.  BERNAL. 

Competency  of  Children  to  Testify  is  to  be  determined,  not  by  age, 
but  by  degree  of  understanding  and  knowledge. 

Approved  in  Clark  t.  Finnegan,  127  Iowa,  645,  103  N.  W.  970,  hold- 
ing child  of  seven  yeare  to  be  competent  witnese;  State  v.  King,  117 
Iowa,  489,  91  N.  W.  770,  holding  understanding  of  oath  by  girl  of 
twelve,  prosecutrix  in  rape  case,  was  not  shown;  Republic  of  Hawaii 
V.  Ah  Wong,  10  Haw.  525,  holding  court  erred  in  failing  to  question 
girl  of  five  as  to  understanding,  and  in  admitting  her  testimony. 

Competency  of  Cliildren  as  witnesses.  See  notes,  124  Am.  St.  Rep. 
289,  302;  19  L.  R.  A.  606,  607,  609. 

10  Cal.  68-70,  PEOPLE  v.  BEAR8S. 

ConTiction  for  Murder  of  One  Person  is  immaterial  to  guilt  of  an- 
other who  stood  by  and  abetted. 

Approved  in  Williams  ▼.  United  States,  1  Ind.  Ter.  564,  45  S.  W. 
118,  following  rule. 

10  CaL  71-83,  70  Am.  Dec  689,  ISAAC  T.  SWIPT. 

Pendency  of  Levy  of  Execution  Made  during  life  of  judgment  does 
not  operate  to  prolong  judgment  lien. 

Approved  in  Miller  k  Co.  v.  Melone,  11  Okl.  256,  67  Pac.  484,  56  L. 
R.  A.  620,  holding  proceeding  in  equity  to  have  certain  defendants 
account  to  codefendante  for  property  conveyed  and  have  proceeds 
applied  in  satisfaction  of  judgment  faile  upon  expiration  of  judgment 
lien. 

Priority  of  Judgment  Over  Conveyance  made  after  beginning  of 
term.    See  note,  38  L.  R.  A.  248. 

10  CaL  83-88,  PEOPLE  T.  HONSHELL. 

Bight  of  Self-defense  by  original  aggressor.  See  note,  100  Am.  St. 
Rep.  8^ 

Homiddt  in  CommiBsion  of  vnlawf ol  act.  See  note,  6d  L.  S.  A. 
385. 
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10  CaL  90^92,  TAYLOB  ▼.  WOODWARD. 

When  Bight  of  Action  is  Given  by  law,  repeal  of  the  l«w  cannot 
devest  a  party  of  right  of  action  already  vested. 

Approved  in  James  v.  Oakland  Traction  Co.,  10  Cal.  App.  797,  103 
Pac.  1087,  holding  right  of  action  for  injury  accrued  under  statute 
limiting  speed  of  street-car  is  not  devested  by  repeal  of  statute. 

10  Oal.  95-110,  BBANNAN  T.  MESICK. 

Situation  of  Parties  and  Subject  Matter  at  time  of  contracting 
should  be  considered  in  arriving  at  intention  in  construction  of  deed. 

A.pproved  in  Pavkovich  v.  Southern  Pacific  B.  B.  Co.,  150  Cal.  46, 
87  Pac.  1098,  following  rule  in  construing  limitation  on  grant  of  rail- 
way right  of  way;  Maxwell  v.  Harper,  51  Wash.  356,  98  Pac.  758, 
holding  deed  ambiguous  on  face  should  be  construed  in  light  of  sur- 
rounding circumstances. 

Condition  Precedent  in  Contract  must  be  strictly  and  punctually 
performed. 

Approved  in  Adame  ▼.  Johnson,  227  Pa.  456,  76  Atl.  174,  holding 
devise  of  lande  failed  by  reason  of  nonperformance  of  condition  pre- 
cedent. 

10  Cal.  110-120,  70  Am.  Dec.  703,  HAYNE8  ▼.  MEBKS;  &  C,  20  Cal. 
310. 

Collateral  Attack  on  Bight  of  acting  administrator.  See  note,  81 
Am.  St.  Bep.  536. 

Purchaser  at  Execution  or  Judicial  Sale  ae  bona  fide  purchaser. 
See  note,  21  L.  B.  A.  49: 

10  Cal.  126-149,  BAGLET  Y.  EATOK. 

Secondary  Evidence  la  Admissible  to  prove  contents  of  deed  de- 
stroyed under  erroneous  impression  of  its  effect  and  under  circum- 
stances free  from  suepicion  or  intended  fraud. 

Approved  in  Gibbs  v.  Potter,  166  Ind.  478,  77  N.  E.  945,  holding 
voluntary  alteration  of  deed  by  grantee  with  intention  to  give  life 
estate  to  another  did  not  estop  her  from  giving  secondary  evidence 
of  contents  before  alteration. 

Actions  on  Lost  Instruments.    See  note,  94  Am.  St.  Bep.  466. 

Presumption  Against  the  Destroyer  (spoliator)  of  evidence.  See 
note,  34  L.  B.  A.  583. 

10  CaL  150-166,  ABGXTELLO  v.  EDIKGEB^ 

Wbere  Equitable  Defense  is  Offered  in  ejectment,  court  must  first 
pass  on  questions  in  equity,  and  if  defense  is  not  sustained,  jury  may 
then  determine  issues  at  law. 

Approved  in  Kenny  v.  McKenade,  25  S.  D.  495,  127  N.  W.  601,  re- 
affirming rule;  Schumacher  v.  Crane-Churchill  Co.,  66  Neb.  443,  92 
N.  W.  610,  holding  order  transferring  to  equity  docket  suit  in  eject- 
ment in  which  equitable  defenses  had  been  set  up  did  not  prevent 
plaintiff  from  having  jury  trial  on  purely  legal  issues. 

Taking  Possession  of  Bes^ty  is  part  performance  sufficient  to  take 
contract  out  of  statute  of  frauds. 

Approved  in  Davis  t.  Judson,  159  Cal.  132,  113  Pac.  152,  following 
rule. 
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TaUng  PoaBMSioii  of  Sealty  as  part  performance  to  satisfy  statute 
of  frauds.    See  note,  3  L.  R.  A.  (n.  s.)  795. 

10  OaL  167-172,  DUNN  Y.  TOZEB. 

Defect  of  Parties  Apparent  on  Face  of  Complaint  must  be  taken  by 
demurrer^  otherwise  it  is  deemed  waived. 

Approved  in  Van  Gordon  v.  Qoldamer,  16  N.  D.  331,  113  N.  W.  612, 
following  rule. 

Effect  of  Oonveyance  or  encumbrance  of  homestead  by  one  spouse 
only.     See  note,  95  Am.  St.  Rep.  911. 

Abandonment  of  Homestead.    See  note,  102  Am.  St.  Rep.  406. 

Injunctions  Against  Execution  Sales  or  other  proceedings  under 
£nal  process.    See  note,  30  L.  R.  A.  100. 

10  CaL  181-185,  PABTBIDaE  ▼.  McKINNEY;  &  O.,  13  CaL  168. 

Cotenants  in  Mines.    See  note,  91  Am.  St.  Rep.  867. 

Effect  of  Possession  of  real  property  as  notice.  See  notes,  104  Am. 
St.  Rep.  337;  13  L.  R.  A.  (n.  s.)  51,  83,  109. 

Gain  or  Loss  of  Title  by  abandonment,  not  including  questions 
under  statute  of  limitations.     See  note,  135  Am.  St.  Rep.  903. 

Abandonment  or  Loss  of  Rights  of  prior  appropriators  of  water. 
See  note,  30  L.  R.  A.  265. 

10  OaL  185-187,  MOKEI.UMNE  HTLL  OANAIi  ETO.  00.  ▼.  WOOD- 


Where  Snreties  on  Undertaking  on  Appeal  justify  to  double  amount 
of  three  hundred  dollars,  though  less  than  double  amount  specified  in 
undertaking,  such  undertaking  is  sufficient  on  appeal,  though  not  to 
stay  execution. 

Approved  in  Thomas  ▼.  Hawkins,  12  OaL  App.  333,  107  Pac. 
580y  holding  appeal  from  justice  court  perfected  by  cash  deposit  with 
justice  in  lieu  of  bond,  although  greatly  in  excess  of  necessary 
amount;  Pacific  Window  Olass  Co.  v.  Smith,  8  Cal.  App.  767,  97  Pac. 
900,  holding  excessive  deposit Hn  lieu  of  bond  does  not  invalidate  ap- 
peal; Edminston  v.  Steele,  12  Idaho,  617,  87  Pac.  678,  upholding  bond 
on  appeal  for  costs  though  insufficient  for  stay  bond. 

Pollution  of  Stream  by  mining.    See  note,  24  L.  R.  A.  67. 

Bight  of  Prior  Appropriation  of  water.    See  note,  30  L.  R.  A.  673. 

10  Oal.  188-189,  MOKELUMNE  HILL  OANAL  ETO.  00.  ▼.  WOOD- 


Where  Errom  in  Record  on  Appesl  are  not  pointed  out  by  counsel, 
court  will  not  examine  record,  but  will  affirm  decision. 

Approved  in  Paris  v.  Lampson,  73  Cal.  191,  14  Pac.  675,  following 
role. 

10  OaL  189-102,  PEBKIN8  Y.  THORNBXTRGH. 

Where  Motion  for  Nonsuit  was  Improperly  Refused,  error  is  cured 
by  defendant's  subsequent  introduction  of  testimony  supplying  defect 
in  plaintiiTs  evidence. 

Approved  in  Bowley  ▼.  Mangrum  ft  Otter,  3  Cal.  App.  232,  84  Pac. 
997,  following  rule. 

Where  Statate  Assumes  to  Specify  Effects  of  certain  provision,  it 
will  be  presumed  all  effects  intended  by  lawmakers  are  there  stated. 
X  Oal.  Note*— 10 
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ApproTed  in  Indiana  Ohioago  Coal  Go.  t.  Neal,  166  Ind.  463,  77 
N.  E.  851,  following  rnle. 

Bffect  of  Judgment,  as  against  attaching  officer  not  party  thereto, 
establishing  title  to  property  seized  under  execution.  See  note,  14 
L.  B.  A.  (U.  a.)  530. 

10  Cal.  193-196,  TUOLUMNE  ETC.  WATEB  CO.  ▼.  COLUMBIA  ETC. 
WATEB  CO. 

Miscellaneous. — Cited  in  Pearce  v.  Butte  Electric  By.  Co.,  41  Mont. 
307,  109  Pac.  276,  to  point  that  if  there  be  in  complaint  language 
showing  limits  of  plaintiff's  claim,  so  that  defendant  may  not  be  mis- 
led, such  allegation  serves  purpose  of  formal  prayer  for  judgment. 

10  Cal.  211-216,  70  Am.  Bee.  711,  FBEMONT  ▼.  CBIPPEN. 

Neither  Bemedy  by  Criminal  Prosecution  nor  action  on  case  for 
neglect  of  duty  will  supersede  mandamus  to  compel  sheriff  to  execute 
writ  of  restitution,  since  it  cannot  compel  specific  act  to  be  done,  and 
is  not  equally  effectual. 

Approved  in  Oowan  t.  Smith,  157  Mich.  458,  122  N.  W.  291,  holding 
mandamus  proper  remedy  to  compel  police  officers  to  report  violations 
of  liquor  law;  State  v.  Stokes,  99  Mo.  App.  238,  73  S.  W.  254,  holding 
mandamus  lay  to  compel  constable  to  execute  alias  execution  on  judg- 
ment.  awarding  possession  of  land;  Cornell  Co.  v.  Barber,  31  B.  I. 
385,  76  Atl.  811,  holding  mandamus  rather  than  suit  at  law  proper 
remedy  to  compel  town  treaeurer  to  pay  allowed  and  audited  claim; 
State  V.  Chicago  etc.  B.  B.  Co.,  83  Neb.  526,  120  N.  W.  164,  mandamus 
proper  remedy  against  railroad  to  compel  furnishing  cars  to  shipper; 
Armstrong  v.  Stansel,  47  Fla.  131,  36  So.  763,  mandamus  lies  to  compel 
sheriff  to  levy  execution;  State  v.  Collins,  41  Mont.  528,  110  Pac. 
'  527,  holding  mandamus  proper  remedy  to  compel  sheriff  to  deliver 
property  to  plaintiff  in  claim  and  delivery  after  defendant's  sureties 
had  failed  to  justify. 

Mandamus  as  Proper  Bemedies  against  public  officers.  See  note, 
98  Am.  St.  Bep.  867,  872. 

Bight  to  Civil  Action  for  forcible  entry  and  detainer.  See  note, 
121  Am.  St.  Bep.  379. 

10  CaL  217-^4,  MABIUS  ▼.  BICENEUk 
Bight  of  Prior  Appropriation  of  water.    See  note,  30  L.  B.  A.  675. 

10  Cal.  233-238,  WEAVEB  T.  CONGEB. 

Where  Defendant  Pleads  Another  Suit  pending  but  in  which  no 
summons  was  issued  and  no  appearance  by  defendant,  there  is  no  suit 
pending,  so  as  to  bar  the  later  action. 

Distinguished  in  Wilson  v.  Atlanta  etc.  By.  Co.,  115  Ga.  176,  41 
S.  £.  702,  upholding  plea  in  abatement  based  upon  former  action. 

Bight  of  Prior  Appropriation  of  water.    See  note,  30  L.  B.  A.  673. 

10  Cal.  239^246,  70  Am.  Dec.  714,  FOGABTY  y.  FINLAT. 

Liability  of  NotarijOS.    See  note,  82  Am.  St.  Bep.  380,  883,  385,  886, 

388. 

When  Defects  in  Certiflcatea  of  acknowledgment  are  fatal,  See 
note,  108  Am.  St.  Bep.  529. 
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10  OaL  249*258,  70  Am.  Dec.  717,  OOKAKT  Y.  OOKAKT. 

Under  Constitatloii,  Article  VI,  Sectioa  4,  supreme  court  liu  appel- 
late jurisdiction  when  subject  in  litigation  is  capable  of  pecuniary 
consideration  and  amount  must  exceed  two  hundred  dollars,  unless 
question  of  legality  of  tax,  toll,  impost,  or  municipal  fine  is  also 
drawn  in  question. 

Approved  in  Keech  t.  Joplin,  157  Cal.  4,  106  Pac.  224,  holding 
constitutional  provision  should  be  construed  so  as  to  give  district 
courts  of  appeal  full  jurisdiction  of  all  matters  assigned  to  them; 
Courtwright  v.  Bear  Biver  etc.  Min.  Co.,  30  Cal.  5S3,  584,  holding 
countv  court  has'  concurrent  jurisdiction  with  district  courts  to  abate 
nuisance;  History  Co.  v.  Dougherty,  3*  Ariz.  394,  20  Pac.  650,  holding 
appeal  lies  to  supreme  court  in  all  civil  cases. 

Applicant  for  Divorce  must  be  Innocent  Party  to  be  entitled  to  ab- 
solute decree. 

Approved  in  Eikenberry  v.  Eikenberry,  33  Ind.  App.  75,  70  N.  E. 
839,  denying  divorce  at  suit  of  wife  on  ground  of  desertion  when, 
since  the  desertion,  she  had  been  guilty  of  adultery;  Bordeaux  v. 
Bordeaux,  30  Mont.  4d,  75  Pac.  527,  holding  recriminatory  defense 
not  sustained  and  divorce  properly  granted;  Stoneburner  v.  Stone- 
burner,  11  Idaho,  612,  83  Pac.  041,  holding  recriminatory  defense  sus- 
tained. 

Loss  of  Bight  to  Divorce  after  it  is  perfected.  See  note,  84  Am. 
St.  Rep.  137. 

Deeertion  not  Long  Oontinned  Snoogh  to  be  ground  for  divorce 
cannot  be  shown  in  recrimination. 

Approved  in  McOannon  v.  McCannon,  73  Vt.  148,  50  Atl.  800,  fol- 
lowing rule. 

Becrimlnation  as  Defense  in  divorce  proceeding.  See  note^  86  Am. 
St.  Bep.  336. 

10  Oal.  258-261,  SANDS  y.  PFECPFEB. 

As  Against  Vendor,  Fixtures  for  Trade  or  otherwise  pass  with  realty 
to  vendee. 

Approved  in  McGrillis  v.  Cole,  25  B.  I.  159,  105  Am.  St.  Bep.  875, 
55  Atl.  107,  holding  machinery  placed  in  mill  by  one  who  stood  as 
mortgagor,  but  with  agreement  that  title  of  machinery  should  remain 
in  .seller  until  paid  for,  passed  to  mortgagee  on  foreclosure. 

Bngine  as  Fixture  When  Installed  by  owner  of  realty.  See  note,  8 
L.  B.  A.  (n.  8.)  a70. 

10  CaL  269-278,  DANA  v.  8TANFOBD8. 

Execution  of  Mortgage  by  Insolvent  Debtor  to  certain  creditors  of 
all  his  property  to  secure  his  indebtedness  to  them  is  not  an  assign- 
ment in  trust  to  use  of  mortgagor  prohibited  by  statute  of  frauds. 

Approved  in  Kenn-edy  v.  Conroy  (Cal.),  44  Pac.  796,  holding  bill  of 
sale  of  ranch  stock  to  son  living  at  home  void  as  to  creditors;  Wylly- 
Gabbett  Co.  v.  Williams,  53  Fla.  933,  42  So.  928,  upholding  mortgage 
of  whole  of  insolvent's  property  to  preferred  bona  fide  creditors. 

Participation  in  Fraudulent  Intent  of  debtor  which  will  invalidate 
transfer  to  pay  or  secure  debt  as  to  other  creditors.  See  notes,  31  L. 
B.  A.  616,  620. 

Preference  by  Mortgage  or  Bale  as  assignment  for  creditors.  See 
note,  37  li.  B.  A.  340. 
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Bight  of  Creditor  to  Buy  Property  from  debtor  in  satisfaction  of 
debt.    See  note,  d6  L.  R.  A.  339,  340. 

Conyeyance  by  Insolyent  Oiving  Preference  to  creditor  is  not  fraud- 
ulent, though  creditor  be  aware  of  his  insolvency,  but  to  avoid  con- 
veyance there  must  be  real  design  to  prevent  application  of  property 
to  payment  of  debts. 

Approved  in  Jackson  v.  Citizens'  Bank  etc.  Co.,  63  Fla.  300,  44 
So.  527,  reaffirming  fule. 

10  Cal.  278-281,  FOSTEB  ▼.  COLEMAN. 

Board  of  Supervisors  cannot  Create  Debt  or  liability  on  behalf  of 
county  for  any  purpose  except  as  provided  by  law. 

Distinguished  in  Morse  v.  Jacky,  34  Mont.  169,  85  Pac.  884,  holding 
injunction  did  not  lie  at  suit  of  taxpayer  to  restrain  township  high 
school  board,  whose  election  was  void,  from  proceeding  to  act  as 
trustees  and  enter  into  contracts. 

10  Cal.  282-292,  AUD  ▼.  MAQBUDEB. 

Contemporaneous  Agreements  and  Their  Breach  as  defense  to  note. 
See  note,  43  L.  B.  A.  453. 

10  CaL  292-296,  HICKMAN  v.  O'NEAL. 

Injunctions  Against  Execution  Sales  or  other  proceedings  under 
final  process.    See  note,  30  L.  B.  A.  108. 

10  Cal.  296-298,  MOSS  ▼.  WAGNEB. 

Besidence  of  Husband,  With  Fanlily,  upon  premises  impresses  them 
with  character  of  homestead. 

Approved  in  Grace  v.  Grace,  96  Minn.  297,  113  Am.  St.  Bep.  625, 
104  N.  W.  971,  4  L.  B.  A.  (n.  s.)  786,  following  rule. 

Effect  of  Conyeyance  or  Encumbrance  of  homestead  by  one  spouse 
only.     See  note,  95  Am.  St.  Bep.  916. 

Effect  of  Insanity  ahd  Imprisonment  as  abandonment  of  homestead. 
See  note,  3  L.  B.  A.  (n.  s.)  515. 

10  Cal.  299-300,  BOLLINS  ▼.  F0BBE8. 

Prayer  for  Oeneral  Belief  Allows  Such  Belief  as  case  stated  in  bill 
in  equity  authorizes,  an^  objection  to  prayer  cannot  be  made  by  gen- 
eral demurrer. 

Approved  in  De  Leonis  v.  Hammel,  1  Cal.  App.  394,  82  Pac.  351,  and 
Oliver  ▼.  Blair  (Cal.),  8  Pac.  613,  both  following  rule. 

10  Cal.  301,  PEOPLE  V.  AH  LOT. 

To  Justify  Interference  With  Verdict  in  criminal  action,  there  must 
be  absence  of  evidence  against  the  prisoner  and  decided  preponder- 
ance in  his  favor. 

Approved  in  Territory  y.  Miramontez,  4  Ariz.  180,  36  Pac.  36,  and 
Territory  v.  Booth,  4  Ariz.  149,  36  Pac.  3'8,  both  upholding  conviction 
of  defendant  when  there  was  evidence  to  support  verdict;  People  v. 
Jones  (Cal.),  8  Pac.  612,  holding  verdict  sustained  by  evidence. 

10  Cal.  801-302,  WEDDLE  ▼.  STABK. 

Where  Evidence  is  Conilictlng,  granting  or  refusing  new  trial  is  in 
discretion  of  trial  court. 
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Approved  in  Austin  ▼.  Gagan  (Gal.)i  80  Pae.  790,  refusing  to  ro- 
▼«T8e  order  granting  new  trial  where  evidence  was  conflicting. 

10  OaL  803-304,  OIiAZEB  Y.  OZJFT. 

Gkneral  Denial  in  Baplevln  puts  in  issue  all  facts  stated  in  com- 
plaint. 

Approved  in  Gila  Valley  etc.  Co.  v.  Gila  Co.,  8  Ariz.  2M,  71  Pac. 
014,  holding  answer  in  replevin  containing  general  denial  not  subject 
to  general  demurrer.  . 

Officer,  to  Justify  Seizure  of  Property  in  possession  of  stranger  to 
writ  which  he  has  executed,  must  plead  specially  such  justification. 

Approved  in  Beckstead  v.  Griffith,  11  Idaho,  750,  83  Pac.  768,  holding 
officer  must  allege  all  jurisdictional  facts,  to  justify  seizure  by  virtue 
of  writ  of  attachment  and  his  possession  thereunder. 

10  CaL  805-309,  SCABBOBOUaH  y.  DUGAK. 

LeglBlatiiro  cannot  Impair,  by  Destroying  Bemedy,  obligation  of 
contract  arising  from  a  judgment. 

Approved  in  Keyser  v.  Lowell,  117  Fed.  405,  407,  64  C.  C.  A.  574, 
holding  unconstitutional  statute  of  Colorado  destroying  remedy  on 
judgment  of  sister  state. 

Whether  a  Judgment  is  a  contract.    See  note,  17  L.  B.  A.  614. 

10  OaL  800-810,  PEOPLE  ▼.  MUBBAT. 

It  is  Sufficient  That  Indictment  for  murder  charges  the  crime  in  the 
words  of  the  statute. 

Approved  in  People  v.  Davenport,  13  Cal.  App.  643,  110  Pac.  322, 
holding  information  for  rape  sufficient  when  in  language  of  statute, 
although  not  charged  to  be  feloniously  or  willfully  done;  Andrews  v. 
People,  33  Colo.  198,  108  Am.  St.  Bep.  76,  70  Pac.  1033,  holding  indict- 
ment for  murder  in  first  degree  need  not  allege  it  was  committed 
in  attempt  to  rob,  in  order  to  justify  conviction  under  evidence  that 
it  was  so  committed. 

Beputation  of  Deceased  cannot  be  given  in  evidenco  unless  cir- 
cumstances of  case  raise  question  of  self-defense. 

Approved  in  People  v.  Lamar,  148  Cal.  570,  575,  83  Pac.  906,  997, 
admitting  evidence  of  reputation  of  deceased  for  violence  when  in- 
toxicated. 

AdmlsBibility  of  Evidence  of  Character  or  reputation  of  deceased  in 
homicide  cases.  See  noteSi  124  Am.  St.  Bep.  1027;  3  L.  B.  A.  (n.  s.) 
362,  354,  362. 

10  Cal  310-312,  PEOPLE  t.  OHOISEE. 

Indictment  for  Murder  Describing  Weapon  used  as  "loaded  pistol" 
is  sufficient  though  it  fails  to  state  manner  in  which  weapon  was 
charged. 

Approved  in  McHugh  ▼.  Territory,  17  Okl.  5,  8<(  Pac.  434,  and 
Heatley  v.  Territory  of  Oklahoma,  15  Okl.  74,  78  Pac.  80,  both  up- 
holding indictment  for  assault  with  intent  to  kill,  as  stating  facts 
charged  in  sufficient  ordinary  language;  Flowers  v.  States,  4  Okl. 
Cr.  323,  111  Pac.  076,  holding  allegation  in  indictment  that  defendant 
shot  at  another  impliedly  averred  pistol  was  loaded. 
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10  Cal.  312-813,  PEOPLE  ▼.  OOLDBXTBY. 

Judgment  of  Lower  Oourt  will  be  Affirmed  where  no  asBignments  of 
error  are  made  by  appellant. 

Approved  in  Chase  ▼.  Alaska  F^  ft  L.  Co.,  2  Alaska,  Si,  holding  in* 
sufficient  motion  for  new  trial  making  no  specification  of  grounds 
relied  on. 

10  OaL  313-315,  PEOPLfi  ▼.  JUDD. 

Indictment  of  Murder  Considered  and  held  to  sufficiently  aver  wound 
was  mortal. 

Approved  in  State  v.  Sly,  11  Idaho,  113,  80  Pae.  1126,  holding  in- 
dictment for  murder  sufficiently  averred  death  ensued,  and  means  by 
which  homicide  was  perpetrated. 

10  Cal.  315-317,  PIBBPONT  ▼.  CBOUCH. 

Where  a  Subsequent  Act  is  Bepugnant  to  a  prior  one,  the  latter 
operates  as  a  repeal  of  the  former  without  any  repealing  clause. 

Approved  in  State  v.  Gonkling,  19  Cal.  513,  holding  act  licensing 
auctioneers  of  1859  repeals  by  implication  former  acts  on  same  sub- 
ject; State  V.  McCafferty,  25  Okl.  9,  105  Pac.  904,  where  section 
expressly  amendatory  to  another  section  purports  to  set  out  in  full 
all  it  is  intended  to  contain,  matter  in  original  section  not  in  amenda- 
tory section  is  repealed  by  omission. 

ImpUed  Bepeal  of  Statutes.    See  note,  88  Am.  St.  Bep.  297. 

Provision  of  Constitution  Belatlve  to  titles  of  statutes  is  directory. 

Cited  in  Clark  v.  Los  Angeles,  160  Cal.  41,  116  Pac.  726,  arguendo. 

10  Cal  317-333,  70  Am.  Dec.  725,  GBEEN  t.  COVILLAB. 

Negligenca  of  Party  to  Perform  for  Twenty-two  Months  his  agree- 
ment for  sale  of  land  raises  presumption  of  abandonment  of  contract 
and  does  not  entitle  him  to  specific  performance. 

Approved  in  Leavitt  v.  Lassen  Irrigation  Co.,  157  Cal.  94,  106  Pae. 
409,  holding  oontinued  refusal  to  pay  for  water,  as  required  by  law, 
constituted  abandonment  of  irrigation  contract;  Beed  v.  Sefton,  11 
Cal.  App.  93,  103  Pac.  1098,  refusing  specific  performance  of  contract 
to  purchase  land  because  of  lapse  of  time  and  change  of  circumstances; 
Eshleman.  v.  Henrietta  Vineyard  Co.  (Cal.),  33  Pac.  778,  refusing 
specific  performance  where  not  shown  plaintiff  did  not  discover  error 
in  deed  on  which  claim  is  based  thirty-five  months  before  action 
commenced;  Joffrion  v.  G umbel,  123  La.  406,  48  So.  1013,  holding 
option  to  purchase  lost  by  unreasonable  delay. 

Distinguished  in  Donovan  v.  Boeck,  217  Mo.  9^,  116  S.  W.  549, 
holding  rule  of  laches  did  not  apply,  the  contract  sued  on  not  being 
optional;  Liskey  v.  Snyder,  56  W.  Va.  622,  49  S.  E.  520,  holding  time 
not  to  be  of  essence  of  contract  of  release  of  equity  of  redemption. 

10  Cal.  333-334,  GOODWIK  ▼.  OLAZEB. 

Mandamus  Does  not  Lie  when  there  is  adequate  remedy  at  law. 

Approved  in  State  v.  District  Court,  13  N.  D.  220,  100  N.  W.  250, 
holding  mandamus  did  not  lie  to  compel  court  to  hear  and  determine 
matter  which  it  had  dismissed  on  ground  of  lack  of  jurisdiction, 
remedy  being  by  appeal. 

Mandamus  as  Proper  Bemedy  against  publie  officers.  See  note,  98 
Am.  St.  Bep.  867. 
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10  0«L  334-336,  PEOFUB  T.  OOIiEMAN. 

Indictment  for  Murder  Omuiidered  and  held  saffieient. 

Approred  in  State  t.  Sly,  11  Idaho,  112,  80  Pac.  1120,  holding  in- 
dictment for  murder  sufficiently  averred  death  ensued,  and  means  bj 
which  homicide  was  perpetrated. 

Charge  of  Time  and  Place  in  indictment  for  homicide.  See  note, 
3  L.  B.  A.  (n.  8.)  1020,  1022,  1026,  1023. 

10  OaL  8S5-330»  FABMEB  ▼.  BOGEB8. 

Purchaser  at  Ezecatlon  or  Judicial  Sale  as  bona  fide  purchaser. 
See  note,  21  L.  B.  A.  53. 

10  OaL  336,  PEOPLE  ▼.  WAT. 
Forgery  of  Worthless  Instruments.    See  note,  24  L.  B.-  A.  42. 

10  OaL  337-339,  FBEEBOBN  T.  OLAZEB. 

Oomplaint  in  Ordinary  Common-law  Form  of  indebitatus  assumpsit 
for  money  paid  and  expended  is  sufficient. 

Approved  in  Miller  t.  Abrahamson,  9  Cal.  App.  397,  99  Pac.  535, 
following  rule;  Castagnino  v.  Bi&lletta  (Cal.),  21  Pac.  1098,  holding 
count  in  assumpsit  good  to  recover  balance  due  on  special  contract  te 
erect  building. 

Distinguished  in  Truro  ▼.  Passmore,  38  Mont.  550,  100  Pac.  908, 
holding  count  for  money  had  and  received  not  alleging  facts  of  indebt- 
edness did  not  state  cause  of  action  for  fraud. 

Notice  of  Motion  to  Discharge  Attachment  on  ground  that  it  was 
improperly  issued  must  specify  wherein  it  will  be  urged  that  the  writ 
was  improperly  issued. 

Approved  in  Cupit  v.  Bank  of  Park  City  (Utah),  40  Pac.  707,  fol- 
lowing rule;  Jackson  t.  Barrett,  12  Idaho,  409,  80  Pac.  272,  holding 
motion  to  dismiss  appeal  for  insufficient  undertaking  did  not  suffi- 
ciently etate  grounds. 

Proceedings  to  Dissolve  Attachment.  See  note,  123  Am.  St.  Bep. 
1053,  1055. 

10  OaL  341-342,  HASTINGS  Y.  THE  X7NCLE  SAM. 

OpiniCHiB  of  Witnesses  are  (Generally  Only  Admissible  when  they 
relate  to  matters  of  science  or  art,  or  skill  in  some  particular  profes- 
sion or  business. 

Approved  in  Whipple  v.  Bich,  180  Mass.  480,  03  N.  E.  0,  holding 
it  error,  in  personal  injury  suit,  to  permit  opinion  evidence  as  to 
value  of  time  of  one  who  had  no  regular  occupation  or  salary. 

10  OaL  343,  CBBIEK  r.  SHAWS  FLAT  ETC.  CANAL  CO. 

To  Bind  Corporation,  Service  of  Summons  must  be  upon  agent  pro- 
vided by  statute. 

Approved  in  Kama  v.  State  Bank  ft  Trust  Co.,  31  Nev.  175,  101 
Pac.  500,  holding  insufficient  service  of  summons  on  assistant  cashier 
of  bank  who  was  in  charge  of  branch  bank. 

ID  OaL  344-346^  PEOPLE  ex  rel.  DE  FBIES  ▼.  MABIN  CO. 

SaperviaoxB  Exercise  Judicial  Powers  in  passing  upon  bond  of 
officer. 

Distinguished  in  Hammer  v.  Smith,  11  Ariz.  424,  94  Pac.  1121, 
holding  letting  contract  for  public  printing  by  supervisors  not  judicial 
act  and  not  subject  to  review. 
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10  OaL  347-363,  SUMMEBB  y.  FABISH. 

Injimction  Bond  Given  to  Several  Obllgeeg  hj  name  necessarily 
creates  several  liability. 

Approved  in  Harrington  v.  Gordon,  42  Wash.  696,  80  Pac.  188,  hold- 
ing where  garnishment  bond  was  given  to  two  defendants,  recovery 
may  be  had  on  bond,  though  only  one  suffered  damage. 

10  OaL  364-369,  DUPQNT  ▼.  WEBTHEMAK. 

Pnrcliaae  of  Equitable  Title  Takes  Property  subject  to  all  existing 
equities. 

Approved  in  Mills  v.  Kossiter  Eureka  etc.  Mfg.  Co.,  156  Cal.  169, 
103  Pac.  897,  holding  as  between  two  assignees  of  vendee  in  posses- 
sion of  land  under  executory  contract  of  sale,  assignee  first  in  time 
is  not  necessarily  entitled  to  prevail;  Hunter  v.  Eastham,  95  Tex.  653, 
69  S.  W.  67,  holding  void  conveyance  of  land  by  agent  upon  considera- 
tion running  to  himself  when  no  power  to  sell  without  consideration 
to  owner  was  given. 

Miscellaneous. — Cited  in  McDonald  v.  Bear  Biver  etc.  Co.,  13  Cal. 
234,  to  point  that  deed  of  attorney  must  purport  to  be  deed  and 
executed  in  name  of  principal. 

10  CaL  369-370,  DENNIS  v.  TABLE  MOUNTAIN  WATEB  CO. 

Biglit  to  Appeal  aa  a  Party  interested  or  injured.  See  note,  119 
Am.  St.  Bep.  752. 

10  OaL  37^-373,  8TEWABT  ▼.  STBEET.   ' 

Agreements  and  Oondltiona  destroying  negotiability  of  writing. 
See  note,  125  Am.  St.  Bep.  196. 

10  OaL  378-380,  WALDMAN  y.  BBODEB. 

Levy  on  Partnerahip  Property  for  debt  of  partner.  See  note,  46 
L.  B.  A.  481. 

10  Oal.  380-386,  70  Am.  Dec  740,  OABB  y.  CALDWEUi. 

Iilen  for  Pnrcliaae  Money  of  homestead.  See  note,  86  Am.  St.  Bep. 
178,  179,  181. 

Bight  of  Subrogation.    See  note,  99  Am.  St.  Bep.  489. 

10  Oal.  386-387,  DANGLADA  v.  DE  LA  GUEBBA. 

Limitatlona  Do  not  Bun  Against  Olaima  upon  estate  when  no  admin- 
istration exists. 

Distinguished  in  Colonial  &  United  States  Mortgage  Co.  v.  Flem- 
ington,  14  N.  D.  187,  116  Am.  St.  Bep.  670,  103  N.  W.  930,  holding 
failure  to  appoint  administrator  of  estate  of  deceased  mortgagor  did 
not  prevent  limitations  from  running  in  favor  of  mortgagor's  heirs 
against  foreclosure. 

Limitation  of  Actlona.    See  note,  116  Am.  St.  Bep.  673. 

10  OaL  387-390,  McDOWELL  y.  JA0OB8. 

One  Who  l8  Joint  Maker  of  Note  and  also  payee  can  enforce  equi- 
table share  of  obligation  against  comakers. 

Approved  in  Enscol  v.  Fletcher,  1  Cal.  App.  666,  82  Pac.  1078,  hold- 
ing note  distributed  to  joint  maker  on  death  of  original  payee  extin- 
guished aa  to  such  maker's  equitable  liability. 
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10  OaL  390-391,  TABFEY  T.  KinTJ.KNBEBQEB. 

Snretlas  on  Injiinction  Bond  are  Entitled  to  stand  on  precise  terma 
of  contract,  and  liability  cannot  in  any  way  be  extended. 

Approved  in  Buggeln  v.  Cameron,  11  Ariz.  212,  90  Pae.  327,  holding 
complaint  on  injunction  bond  defective  in  failing  to  show  breach  of 
conditions  of  bond. 

10  CaL  392-393,  MIDDLE8W0BTH  Y.  SEDWIOBL 

In  Trover,  Plaintiff  miut  Either  Have  Posseeaion  or  immediate 
right  to  possession. 

Distinguished  in  Swank  t.  Elwert,  55  Or.  495,  105  Pac.  905,  where 
mortgagee  is  lawfully  in  possession  and  has  irregularly  foreclosed 
mortgage  and  sold  property  to  another,  mortgagor  may  treat  transac- 
tion as  conversion  of  property. 

10  OaL  393-394,  OAIiHOUN  ▼.  BSnOHT. 

Party  Claiming  Exempti(»i  of  Property  from  execution  must  show 
that  his  case  is  within  statute  of  exemptions. 

Approved  in  Briggs  v.  McCullough,  30  Cal.  545,  holding  party  claim- 
ing exemption  of  insurance  policy  must  show  it  comes  within  statute. 

10  CaL  394-396,  VAN  PELT  ▼.  LITTLEB. 

Miscellaneous. — Cited  in  Van  Pelt  v.  Littler,  14  Cal.  194,  on  another 
appeal. 

10  CaL  396-402,  SHAVEB  V.  BEAB  BIVEB  ETC.  ION.  CO. 

Instance  Where  Acts  of  Corporation  amounted  to  ratification  of  acts 
of  agent  in  entering  into  contract. 

Approved  in  Jndell  v.  Goldfield  Bealty  Co.,  32  Nev.  359,  108  Pac. 
458,  where  corporation  took  over  business  of  another,  who  was  in- 
debted to  third  persons  and  held  out  its  secretary  as  having  authority 
to  settle  claims,  and  corporation  accepted  several  such  settlements, 
third  person  could  enforce  note  executed  by  secretary  in  corporation's 
name  in  settlement  of  claim. 

10  Cal.  402-404,  HABDENBUBa  Y.  KIDD. 

Tax  Sale  for  Taxes,  Part  of  which  were  illegally  levied,  is  void 
in  its  entirety. 

Approved  in  Beggs  v.  Paine,  15  N.  D.  464,  109  N.  W.  334,  holding 
void  tax  sale  for  more  than  was  legally  chargeable. 

Aaseaament  of  Taxes  in  legislative  act. 

Approved  in  Kettle  v.  City  of  Dallas,  35  Tex.  Civ.  App.  638,  80  8. 
W.  877,  holding  what  property  shall  be  embfaced  in  tax  district  to  be 
political  question  to  be  determined  by  legislature. 

Injunction  Against  Collection  of  illegal  taxes.  See  note,  22  L.  B. 
A.  702. 

10  CaL  404-410,  70  Am.  Dec.  742,  EMEBIC  T.  OILMAN. 

Execution  cannot  Issue  on  Judgment  recovered  against  county. 

Approved  in  People  v.  San  Joaquin  etc.  Agricultural  Assn.,  151  Cal. 
806,  91  Pac.  744,  holding  execution  cannot  issue  against  property  of 
district  agricultural  association  as  being  that  of  public  corporation. 

Mandamns  as  Proper  Bemedy  against  public  officers.  Bee  note,  98 
Am.  St.  Bep.  883. 
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10  OaL  411-413,  DAVIS  ▼.  BOBIHBOir. 

Jndgment  of  Imprifloiimemt  Recovered  in  action  on  eontraet  cannot 
be  made  nnless  fraud  on  which'  arrest  is  sought  is  alleged  in  com- 
plaint. 

Approved  in  Ledford  ▼.  Emerson,  143  N.  0.  531,  55  S.  E.  970,  10 
L.  R.  A.  (n.  8.)  3^,  following  rule. 

Distinguished  in  Ex  parte  Howitz,  2  Cal.  App.  757,  84  Pac.  231, 
holding  mesne  process  for  arrest  may  issue  when  complaint  does  not 
charge  fraud;  Banning  t.  R07,  47  Or.  123,  114  Am.  St.  Rep.  908,  82 
Pac.  710,  holding  where  defendant  had  been  provisionally  arrested 
and  order  had  not  been  vacated,  execution  against  person  could  issue 
upon  return  of  property  execution  unsatisfied,  although  judgment  did 
not  state  fraud. 

Oonatltutionality  of  Impirlsoninent  for  debt.  See  note,  34  L.  R.  A. 
042. 

10  Cal.  41S-418,  HOFFMAN  Y.  TDOLUMNE  COUNTY  WATER  CO. 

Wliere  Liability  of  Ome  Wbo  Erects  Daagerons  structure  on-  his 
own  land  for  damages  to  neighbor's  property  is  in  question,  the 
question  is  what  discreet  and  prudent  men  should  ordidarily  do,  in 
such  cases,  if  all  risk  were  their  own. 

Distinguished  in  Southern  Pac.  Co.  v.  Hetzer,  135  Fed.  281,  08  C. 
C.  A.  20,  1  L.  R.  A.  (n.  s.)  2S8,  holding  reasonable  care  for  employee's 
safety  is  not  that  which  employer  uses  to  protect   his  own   person. 

Liability  for  Escape  of  Da&gerous  Substance  stored  on  premises. 
See  note,  15  L.  R.  A.  (n.  s.)  542. 

Right  of  Land  Owner  to  Accelerate  or  diminish  flow  of  water  to  or 
from  lands  of  another.     See  note,  85  Am.  St.  Rep.  726. 

Sufficiency  of  General  Allegations  of  negligence.  See  note,  59  L.  R. 
A.  272. 

10  CaL  419-429,  WILLIAJC8  v.  COVILLATn). 

Transfer  of  Title  to  Note  by  indorsement  in  form  of  guaranty. 
See  note,  36  L.  R.  A.  232. 

Release  of  Indorser  of  Note  by  failure  to  enforce  liability  of  maker. 
See  note,  18  L.  R.  A.  (n.  s.)  534. 

10  CaL  436-441,  PEASE  y.  BARRIERS. 

Wben  Defects  in  Certificates  of  acknowledgment  are  fatal.  See 
note,  108  Am.  St.  Rep.  562. 

10  Cal.  441-445,  ROWE  ▼.  TABLE  MOUNTAIN  WATER  CO. 

Judgment  by  Default  is  Confession  of  all  material  facts  of  com- 
plaint. 

Approved  in  Madison  v.  Octave  Oil  Co.,  154  Cal.  770,  99  Pac.  177, 
holding  default  on  cross-complaint  waived  by  consent  to  later  filing  of 
amended  complaint  in  action  to  quiet  title. 

Sheriff's  Retam  of  Summons  is  prima  facie  evidence  of  truth  of 
statements  therein. 

Approved  in  Vadnais  v.  Rest  Butte  E.  C.  Min.  Co.,  42  Mont. 
545,  113  Pac.  748,  holding  where  sheriff's  return  recites  service  of  sum- 
mons on  president  of  corporation,  it  will  be  presumed  party  served 
was  president  on  motion  to  set  aside  default* 
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10  CaL  445-446,  PRESTON  v.  KEHOE. 

Action  of  Forcible  Entry  and  Detainer  does  not  lie  against  party 
claiming  right  to  land,  bat  is  not  in  actual  possession. 

Approved  in  Bell  ▼.  Haun,  9  Cal.  App.  44,  97  Pac.  1127,  holding 
complaint  insufficient  in  not  alleging  detention   of  premises. 

BlS^t  to  Civil  Action  for  forcible  entry  and  detainer.  See  note, 
121  Am.  St.  Bep.  377. 

10  CaL  446-449,  JOHNSON  Y.  PABKS. 
IiOcatiLon  of  Ifining  Claim.    See  note,  7  L.  B.  A.  (n.  §.)  774,  843. 

10  Cal.  449-460,  FOBD  T.  EIOBY. 

Injunctions  Against  Execution  Sales  or  other  proceedings  under 
final  process.     See  notes.  111  Am.  St.  Bep.  100;  30  L.  B.  A.  116. 

10  Cal.  450-456,  CA7TON  T.  WALKEB. 

Instrument  Conveying  Property  with  trust  stipulation  attached  is 
not  invalid  for  failure  of  one  of  parties  of  first  part  to  sign  it,  where 
such  party  does  not  complain. 

Approved  in  Kyle  v.  Hamilton  (Cal.)i  68  Pac.  485,  holding  contract 
to  return  deed  not  invalid  for  lack  of  signature  where  no  obligation 
is  imposed  on  grantor  who  delivers  deed^  and  delivery  of  control  is 
not  conditional  on  his  signing  it. 

10  CaL  461-464,  McCABTY  T.  BEACH. 

Seal  is  Only  Prima  Facie  Showing  of  consideration  of  instrument. 

Approved  in  Olston  v.  Or.  Water  Power  A  By.  Co.,  52  Or.  354,  96 
Pac.  1098,  20  L.  R.  A.  (n.  s.)  915,  holding  fraud  in  consideration  of 
sealed  instrument  may  be  proved. 

Averment  of  Damage  in  Complaint  is  only,  necessary  where  right  of 
action  itself  depends  upon  special  injury  received. 

Approved  in  Sherlag  v.  Kelley,  200  Mass.  236,  128  Am.  St.  Rep. 
414,  86  N.  E.  294,  19  L.  R.  A.  (n.  s.)  633,  holding  sufficient  general 
averment  of  damages  in  ad  damnum  clause  in  action  for  breach  of 
contract  where  there  were  previous  averments  showing  liabilities. 

Want  of  Averment  of  Special  Damage  in  complaint  on  breach  of 
contract  cannot  be  reached  by  demurrer. 

Approved  in  Moody  v.  Peirano  (Cal.  App.),  84  Pac.  784,  and  Moody 
V.  Peirano,  4  Cal.  App.  415,  88  Pac.  381,  both  following  rule. 

10  Cal.  465-479,  TEVIS  T.  PITCHER. 

Under  Mexican  Law  a  Will  Took  Effect  as  conveyance  immediately 
on  death  of  testator. 

Approved  in  Estate  of  Patterson,  155  CaL  636,  132  Am.  St.  Bep. 
116,  102  Pac.  944,  holding  will  takes  effect  as  conveyance  on  death 
of  testator,  and  probate  of  same  is  not  source  of  title. 

CoUaterskl  Attack  on  Bight  of  acting  administrators.  See  note, 
81  Am.  St.  Bep.  543. 

10  Cal.  482-483,  ESTATE  OF  TATLOB. 

Claim  of  Administrator  as  Creditor  Against  Estate  must  be  pre- 
sented in  same  time  as  claims  of  other  creditors. 

Approved  in  Estate  of  Lrong,  9  Cal.  App.  755,  100  Pac.  892,  follow- 
ing rule. 
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10  Cal.  486-489,  WILSON  Y.  BBODER. 

Act  of  April  29,  1851,  ProYldlng  for  Summary  Proceeding  against 
•herifffl,  is  final  in  character  and  muat  be  fitrictlj  construed. 

Approved  in  Craig  v.  Smith,  74  Ark.  366,  86  S.  W.  1125,  holding 
similar  statute  must  be  strictly  construed. 

Liability  of  Ministerial  Oi&cen  for  nonperformance  and  misper- 
formance  of  official  duties.     See  note,  95  Am.  St.  Bep.  131. 

Sheriff's  Duty  as  to  Advene  Claims  to  proceeds  of  judgment  in  his 
hands,  except  in  cases  of  rival  executions.     See  note,  47  L.  B.  A.  737. 

10  Cal.  491-495,  RANDALL  Y.  BUFFINGTON. 

Payment  of  Mortgage  on  Homestead  by  insolvent  debtor  is  not  act 
in  fraud  of  creditors. 

Approved  in  Hunter  &  Hunter  v.  Griffith,  12  Okl.  445,  72  Pac.  363, 
holding  purchase  of  property  for  homestead  by  insolvent  with  non- 
exempt  assets,  but  on  faith  of  which  credit  was  not  given,  was  not 
act  in  fraud  of  creditors. 

Effect  of  Purchase  of  Homestead  with  nonexempt  property.  See 
note,  95  Am.  St.  Bep.  384. 

Bight  of  Creditor  to  Buy  Property  from  debtor  in  satisfaction  of 
debt.     See  notCi  36  L.  B.  A.  338. 

10  Cal.  495-502,  POND  v.  POND. 

In  Contest  of  Will  Before  Probate,  Jury  is  allowable  on  demand 
under  act  of  1855,  and  district  court  alone  has  power  to  determine 
questions  of  fact  by  jury. 

Cited  in  Estate  of  Dolbeer,  153  Cal.  657,  658,  96  Pac,  268,  269,  dis- 
cussing history  of  jury  in  probate  trials. 

10  Cal.  512-^17,  PISK  T.  FOWIiEB. 

Agreements  Purporting  to  Iiiquldate  Damages.  See  note,  108  Am. 
St.  Bep.  62. 

10  Cal.  520-522,  NICKEBSON  Y.  CALIFOBNIA  STAGE  CO. 

Where  Cause  alid  Object  of  Two  Actions  are  different,  though  point 
in  dispute  ie  same  in  both,  prior  judgment  does  bar  subsequent  ac- 
tion. 

Approved  in  Baumhoff  t.  St.  Louis  &  Kirk  wood  B.  B.  Co.,  205  Mo. 
267,  120  Am.  St.  Bep.  745,  104  S.  W.  10,  following  rule. 

10  Cal.  522-523,  PBIMM  ▼.  GRAY. 

To  Support  Plea  in  Abatement  founded  on  pendency  of  prior  ac- 
tion, it  is  necessary  to  show  process  was  issued  in  such  action. 

Distinguished  in  Wilson  v.  Atlanta  etc.  By.  Co.,  115  Ga.  176,  41 
S.  E.  702,  upholding  plea  in  abatement  based  on  pendency  of  another 
action. 

10  Cal.  523-526,  70  Am.  Dec.  746,  FULLEB  ▼.  HUTCHING& 
Check  Given  for  Gaming  Debt  is  without  legal  consideration  and 

void  as  against  all  but  innocent  indorsee  for  value. 

Approved  in  Union  Collection  Co.  v.  Buckman,  150  Cal.  161,  119  Am. 

St.  Bep.  164,  88  Pac.  709,  9  L.  B.  A.  (n.  s.)  568,  following  rule. 
Defenses  to  Notes  and  Other  Obligations  given  for  gambling  debts. 

See  note,  119  Am.  St.  Bep.  174,  175,  176,  178. 
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When  Ooii8ld«ratlon  for  Check  is  lUegal,  burden  ie  on  holder  to 
ehow  receipt  in  good  faith,  without  notice  of  nature  of  consideration. 

Approved  in  Union  Collection  Go.  t.  Buckman,  150  Cal.  162,  166,  119 
Am.  St.  Bep.  164,  88  Pac.  709,  711,  9  L.  B.  A.  (n.  g.)  568,  and  Le  Tour- 
neux  Y.  Gilliss,  1  Cal.  App.  552,  82  Pac.  629,  both  following  rule. 

Borden  of  Proof  in  Action  on  negotiable  instrument  bj  purchaser. 
See  note.  17  L.  B.  A.  328. 

Smpriae  at  Ruling  of  Court  on  Trial  as  /to  admission  of  testimony 
is  not  ground  for  new  trial. 

Approved  in  Porter  v.  Anderson,  14  Cal.  App.  726,  113  Pac.  350, 
holding  unexpected  judgment  of  court  could  not  be  "surprise";  Le 
Tourneux  v.  Gilliss,  1  Cal.  App.  555,  82  Pac.  630,  refusing  uew  trial 
on  ground  of  mistake  of  law  by  plaintiff  as  burden  of  proof. 

Negotiability  of  Check.    See  note,  26  L.  B.  A.  571. 

Bights  of  Transferee  After  Maturity  of  negotiable  paper.  See  note, 
46  L.  B.  A.  765,  809. 

10  CaL  627-628,  BAKBB  ▼.  BAEEB. 

Miscellaneous. — Cited  in  Baker  v.  Baker,  13  Cal.  87,  on  another 
appeal. 

10  CaL  529-531,  CUMMINaS  ▼.  COB. 

Estate  Remains  in  Judgment  Debtor  until  consummation  of  exe- 
cution sale  by  sheriff. 

Approved  in  Mullenary  v.  Burton,  3  Cal.  App.  265,  84  Pac.  160, 
holding  certificate  of  sheriff's  sale  insufficient  to  show  title  in  pur- 
chaser. 

10  Cal.  53^-697,  IJBTTERS  ▼.  CAD7. 

Uvtng  Together  as  Man  and  Wife  is  not  marriage,  nor  is  an  agree- 
ment so  to  live  a  contract  of  marriage. 

Approved  in  Estate  of  Mackay,  3  Cof.  Prob.  330,  331,  following  rule. 

Common-law  Marriages.  See  notes,  124  Am.  St.  Bep.  113;  3  Cof. 
Frob.  205. 

Defenses  to  Notes  and  Other  Obligations  given  for  gambling  debts. 
See  note,  119  Anu  St.  Bep.  176. 

10  Cal.  638^541,  BEEM  ▼.  McKUSICK. 

(Grantee  in  Escrow  Deed  Held  Only  Entitled  to  delivery  of  it  on 
strict  compliance  on  his  part  with  contract. 

Cited  in  Bartloy  v.  Fraser,  16  Cal.  App.  565,  117  Pac.  685,  arguendo. 

Performance  of  Conditions  and  occurrence  of  contingencies  of  es- 
crows.    See  note,  130  Am.  St.  Bep.  959. 

10  Cal.  541-^545,  WOLF  v.  ST.  LOUIS  ETC.  WATER  CO. 

Bight  of  Land  Owner  to  Accelerate  or  diminish  flow  of  water  to  or 
from  lands  of  another.    See  note,  85  Am.  St.  Bep.  726. 

Liability  for  Escape  of  Dangerous  Substance  stored  on  premises. 
See  note,  15  L.  B.  A.  (n.  s.)  542. 

10  Cal.  54&-646,  MABZIOU  V.  PIOCHE. 

Kew  Tris]  may  be  Ordered  by  appellate  court  as  to  part  only  of  the 
issues. 

Approved  in  Bobinson  v.  Muir,  151  Cal.  125,  90  Pac.  524,  following 
rule. 
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10  Cal.  547-554,  70  Am.  Dec.  748,  WHITNET  ▼.  HIGGINS. 

Decree  for  Sale  Under  Mechanic's  Lien  has  same  effect  on  righte  of 
prior  purchasers  and  encumbrancers  as  decree  for  sale  on  foreclosure 
of  mortgage. 

Approved  in  Holt  Mfg.  Co.  v.  Collins,  154  Cal.  271,  97  Pac.  518, 
holding  owner  placing  property  in  hands  of  party  where  it  may  be- 
come subject  to  mechanic's  lien  subjects  it  to  statutory  liens,  but 
must  be  joined  in  suit  to  foreclose  lien,  to  affect  his  interest;  Flem- 
ing V.  Prudential  Ins.  Co.,  19  Colo.  App.  128,  73  Pac.  753,  ^holding 
beneficiary  of  trust  deed,  though  not  necessary  party  to  suit  to  fore- 
close mechanic's  lien  on  premises,  was  not  bound  by  judgment,  not 
having  been  made  party. 

Persons  Acquiring  Interest  in  or  lien  upon  property  after  fore- 
closure suit  is  brought  are  bound  by  decree  therein  though  not  neces- 
sary parties. 

Approved  in  Kaston  v.  Storey,  47  Or.  154,  114  Am.  St.  Rep.  912,  80 
Pac.  218,  following  rule. 

Right  to  Strict  Foreclosure.    See  note,  20  L.  B.  A.  372. 

10  CaL  555-562,  HENTSCH  v.  PORTER. 

Objection  to  Complaint  Defeating  plaintiff's  present  right  to  recover 
must  be  made  in  court  of  original  jurisdiction. 

Distinguished  in  Burke  v.  Maguire,  154  Cal.  463,  98  Pac.  24,  holding 
defendant  demurring  to  complaint  entitled  to  decision  on  appeal  on  all 
questions  presented  by  demurrer  and  necessary  to  decision. 

Objection  to  Complaint  that  it  does  not  state  cause  of  action  may 
be  made  for  first  time  in  appellate  court. 

Approved  in  Goldberg  v.  Sisseton  Loan  &  Title  Co.,  24  S.  D.  49, 
140  Am.  Rep.  775,  123  N.  W.  270,  holding  on  appeal  from  judgment 
court  could  examine  into  sufficiency  of  complaint. 

aronnds  for  Demurrer  are  Fixed  by  statute  and  limited  thereto. 

Approved  in  Mader  v.  Piano  Mfg.  Co.,  17  S.  D.  556,  97  N.  W.  845, 
holding  demurrer  on  ground  of  "defect  of  parties"  good  as  meaning 
nonjoinder  of  parties. 

10  Gal.  563-574,  PEOPLE  ▼.  BOND. 

Act  of  May  1,  1851,  for  Funding  Debt  of  San  Francisco  is  a  trust 
deed,  and  terms  cannot  be  changed  by  legislature. 

Distinguished  in  James  v.  Oakland  Traction  Co.,  10  Cal.  App.  795, 
103  Pac.  1087,  holding  legislature  could  not  affect  vested  right  to  re- 
cover for  injuries  by  repeal  of  speed  ordinance;  San  Francisco  v. 
Beideman,  17  Cal.  462,  holding  bill  to  enjoin  sale  of  real  estate  could 
not  be  maintained  on  ground  of  trust. 

Effect  of  Statutes  Making  Pre-existing  Contracts  illegal.  See  note, 
120  Am.  St.  Rep.  470. 

10  Cal.  574-578,  LEWIS  T.  TOBIAS. 

Equity  will  not  Compel  Surrender  and  can^sellation  of  written  instru- 
ment when  party  has  clear  remedy  at  law. 

Approved  in  Lawlor  v.  Merritt,  81  Conn.  721,  72  Atl.  145,  follow- 
ing rule;  Miller  v.  Kettenbach,  18  Idaho,  258,  138  Am.  St.  Rep.  192, 
109  Pac.  507,  refusing  to  release  guarantor  in  absence  of  showing  of 
circumstances  which  could  not  be  shown  as  defense  in  action  at  law 
based  on  contract  of  guaranty. 
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Joiisdlctloii  of  Equity  to  Cancel  Instrnment  notwithstanding 
remedy  at  law.     See  note,  5  L.  R.  A.  (n.  s.)  1053. 

Acti<m  Llea  to  Cancel  Promissory  Note  where  it  is  alleged  same  has 
been  paid. 

Approved  in  Harrison  t.  Russell  &  Co.,  17  Idaho,  201,  106  Pac.  49, 
holding  action  at  law  under  statute  lies  to  cancel  notes  alleged  to 
have  been  satisfied  bj  return  of  property  for  which  given. 

10  CaL  679-684,  MT£BS  v.  SOUTH  FEATHER  WATER  CO. 

AflBignment  of  Contract  Transfers  all  rights  of  assignors  thereunder. 

Approved  in  Prese  v.  Moore,  1  Cal.  App.  592,  82  Pac.  544,  holding 
assignee  took  rights  of  assignor  of  con  tract,  but  assignor  was  bound 
by  its  burdens. 

10  CaL  589-634,  FERRIS  v.  COOVER. 

liBiLd  can  Only  be  Abandoned  when  holder  has  no  title. 

Approved  in  Patterson  v.  Mills  (Cal.),  68  Pac.  1036,  holding  right  to 
use  of  ditch  acquired  by  license  could  be  lost  by  abandonment. 

Gain  or  Loss  of  Title  by  abandonment  not  including  questions  under 
statute  of  limitations.     See  note,  135  Am.  St.  Rep.  895,  896. 

Breacdi  of  Condition  Subsequent  to  Acquisition  of  title  does  not  re- 
vest title  eo  instants. 

Approved  in  Catron  ▼.  Laughlin,  11  N.  M.  635,  72  Pae.  33,  holding 
forfeiture  of  title  not  shown  in  action  to  quiet  title. 

Iiocatiom  of  Bonndaxiet.    See  note,  129  Am.  St.  Rep.  1001. 
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11  OaL  12-li,  MARTIN  y.  BBOWNEB. 
Location  of  Mining  Claim.    See  note,  7  L.  B.  A.  (n.  s.)  771. 

11  OaL  14-20,  &AUK  v.  BEYKOLDS. 

ExpreflBion  "Bate  of  Interest"  has  Beference  to  percentage  of  in- 
terest and  not  to  manner  of  computing. 

Approved  in  dissenting  opinion  in  Philadelphia  ▼.  Philadelphia 
Bapid  Transit  Co.,  228  Pa.  332,  77  Atl.  503,  holding  total  charge  of 
twenty-five  cents  for  six  rides  on  street  railway  not  a  "rate  of  fare" 
as  used  in  contract  relating  thereto. 

11  Cat  22-27,  PHELPS  ▼.  OWENS. 
Interest  on  Unliquidated  Damages.    See  note,  28  L.  B.  A.  (n.  s.)  37. 

11  CaL  27,  BITTEB  ▼.  STEVENSON. 

Oonclnsiveness  of  Prior  Decisions  on  subsequent  appeals.  See  note, 
34  L.  B.  A.  321. 

11  OaL  38-41,  SHEBMAK  Y.  BOLLBEBG. 

Bights  of  Transferee  After  Maturity  of  negotiable  paper.  See  note, 
46  L.  B.  A.  779. 

11  Cal.  42-47,  PEOPLE  v.  SUPEBVISOBS. 

Mandamus  Bequiring  Board  of  Supervisors  to  audit  certain  accounts 
does  not  require  board  to  allow  such  accounts. 

Approved  in  People  v.  Board  of  Supervisors,  28  Cal.  431,  holding 
mandamus  proper  method  to  determine  whether  board  of  supervisors 
has  power  to  allow  claim;  Grieve  v.  Qulick,  5  Haw.  76,  83,  holding 
mandamiis  lies  to  compel  minister  of  interior*  to  present  to  king  in 
privy  council  a  petition  for  charter  of  incorporation. 

Distinguished  in  Crandall  v.  Amador  County^  20  Cal.  75,  refusing 
mandamus  to  enforce  claim  against  county. 

11  CaL  47-48,  McaBE(K>B  v.  SHAW. 

Allegations  of  Complaint  are  confessed  by  default. 

Approved  in  Madison  v.  Octave  Oil  Co.,  154  Cal.  770,  99  Pac.  177, 
holding  defendants  after  default  on  cross-complaint  waive  right  to 
judgment  thereon  by  consent  to  filing  amended  complaint. 
I  Oft].  Not6»— 11  (161) 
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11  Cal.  49-68,  70  Am.  D«e.  754,  PEOPLE  ez  reL  McKUNE  ▼.  WEIr 


Proclamation  of  Oovemor  la  Eaaential  to  validity  of  special  elec- 
tion for  office  of  dlBtrict  judge. 

Approved  in  O'Laughlin  v.  Kirkwood,  107  Mo.  App.  318,  81  S.  W. 
517,  holding  ordinance  passed  one  week  before  special  election  desig- 
nating polling  places  gave  sufficient  notice  of  election,  although  gen- 
eral ordinance  as  to  general  elections  provided  for  two  weeks'  notice; 
Marsden  t.  Harlocker,  48  Or.  93,  120  Am.  St.  Rep.  786,  85  Pac.  329, 
holding  void  local  option  election  where  members  of  county  court 
did  not  meet  and  inspect  petition  for  election. 

Irregnlarltiea  Avoiding  Elections.  See  note,  90  Am.  St.  Rep.  65, 
67. 

NecMsity  of  Notice  or  proclamation  of  election.  See  note,  120  Am. 
St.  Rep.  795. 

11  Gal.  70,  PEOPUB  ▼.  COMEDO. 

Appeal  wUl  be  Dlsmiased  where  no  assignment  is  made  of  errors. 

Approved  in  Chase  v.  Alaska  F.  k  L.  Co.,  2  Alaska,  84,  refusing 
motion  for  new  trial  when  no  specification  of  grounds  relied  on. 

11  OaL  71-76,  DIOEINSON  ▼.  OWEN. 

What  is  Community  Property.  See  noies,  126  Am.  St.  Rep.  110; 
4  Cof .  Prob.  52. 

11  Cal.  77-88,  PEOPLE  ez  reL  BBODIE  ▼.  WELUSB. 

Where  Election  for  Office  of  District  Judge  was  held  at  general 
election  in  1858,  and  term  of  incumbent  did  not  expire  till  January, 
1861,  such  election  was  unauthorized  and  person  elected  not  entitled 
to  commission. 

Approved  in  State  v.  Ghatterton,  11  Wyo.  16,  70  Pac.  468,  refusing 
mandamus  to  compel  Secretary  of  State  to  accept  certificate  of  in- 
dependent nominee  at  election  of  November,  1902,  when  upon  advice 
of  attorney  general  that  term  of  incumbent  of  office  of  district  judge 
did  not  expire  until  1905,  he  made  no  proclamation  for  election  to 
such  office. 

Person  Duly  Elected  District  Judge  is  entitled  to  hold  office  for 
term  of  six  years. 

Approved  in  State  v.  Schnitger,  17  Wyo.  89,  96  Pac.  244,  holding 
district  judge  holds  office  for  six  years,  whether  elected  at  general 
or  special  election. 

Election  of  District  Judge  without  proclamation  of  governor  held 
invalid. 

Approved  in  State  v.  Ghatterton,  12  Wyo.  173,  73  Pac.  96^,  holding 
void  election  for  district  judge  where  legal  notice  of  election  had  not 
been  given. 

U  Cal.  9S-103,  RUSSELL  ▼.  CONWAY.  • 

Equity  will  Compel  Setoff  when  parties  hare  mutual  demands  which 
cannot  be  set  off  in  suit  at  law. 

Approved  in  Potter  v.  Lohse,  31  Mont.  98,  77  Pac.  421,  holding 
judgment  could  not  be  set  off  in  action  of  conversion,  but  remedy  was 
by  bill  in  equity. 
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• 

Setting  Off  Ome  Jiidgm«nt  against  another.  See  note,  109  Am.  St. 
Bep.  138. 

Setoff  Against  Judgment  in  bands  of  assignee.  See  note,  23  L.  B. 
A.  338. 

Injnnctioni  Against  Judgments  for  defenses  existing  prior  to  ren- 
dition.   See  note,  81  L.  B.  A.  766. 

11  Cal.  113-114,  STOCKTON  ▼.  COUNTT  OF  SHASTA. 

Court  can  Oiye  No  Fay  to  Sheriff  beyond  that  provided  by  legisla- 
ture. 

Approved  in  Avery  v.  Pima  County,  7  Ariz.  35,  60  Pac.  705,  holding 
court  eould  not  allow  extra  amount  to  sheriff  for  caring  for  United 
States  prisoners  while  in  county  jail. 

11  Cal.  114-120,  HABVET  ▼.  CHILTON. 

Liability  for  Damming  back  stream.    See  note,  59  L.  B.  A.  873. 

11  Cal.  120^129,  BOOEBS  ▼.  HOBEBLBIN. 

Public  Administrator  Having  Administration  of  estate  continues 
flueh  after  expiration  of  term  of  office,  and  until  his  appointment  is 
revoked. 

Approved  in  O'Rourke  v.  Harper,  35  Mont.  350,  89  Pac.  66,  follow- 
ing rule;  Estate  of  Bergin,  3  Cof.  Prob.  289,  public  administrator 
is  not  entitled  to  letters  of  administration  with  will  annexed,  as 
against  resident  devisee  in  foreign  will  whe  files  authenticated  copy 
thereof  and  of  its  foreign  probate,  with  petition  for  letters. 

Validity  of  Acts  Under  Letters  Testamentary  or  of  administration 
afterward  revoked  or  held  invalid.     See  note,  21  L.  B.  A.  156. 

11  Cal.  129,  SAYBE  T.  SMITH. 

Wbero  There  aro  No  Assignments  of  Error,  appeal  will  be  dismissed. 

Approved  in  Chase  v.  Alaska  F.  &  L.  Co.,  2  Alaska,  84,  refusing 
new  trial  where  grounds  relied  on  were  not  specified. 

11  Cal.  13S-142,  BOSE  ▼.  DAVIS. 

Estoppel  to  Deny  landlord's  title.    See  note,  89  Am.  St.  Bep.  106. 

11  Cat  143-164,  70  Am.  Dec.  769,  BUTTE  CANAL  CO.  ▼.  VAUOHN. 

First  Appropriator  of  Water  of  Stream  flowing  through  public  lands 
has  right  to  use  to  extent  of  original  appropriation  and  no  more. 

Approved  in  Pomona  Land  etc.  Co.  v.  San  Antonio  Water  Co.,  152 
Cal.  623,  93  Pac.  884,  holding  under  contract  for  division  of  waters 
of  stream,  one  party  to  contract  could  appropriate  to  his  own  use 
water  saved  by  collecting  seepage;  Cole  v.  Bichards  Irr.  Co.,  27  Utah, 
209,  101  Am.  St.  Rep.  962,  75  Pac.  378,  holding  right  of  prior  appro- 
priator of  water  of  stream  extends  to  sources  of  stream. 

Bight  of  Prior  Appropriation  of.  water.    See  note,  30  L.  B.  A.  672. 

Where  Waters  from  Ditch  are  Led  into  natural  stream  for  purpose 
of  conducting  to  point  of  use,  party  so  doing  may  take  again  from 
stream  only  amount  originally  added. 

Approved  in  Miller  v.  Wheeler,  54  Wash.  437,  103  Pac.  644,  23  L.  B. 
A.  (n.  s.)  1065,  holding  one  using  natural  stream  as  conduit,  waters 
of  which  are  appropriated  by  otherS|  can  take  out  only  what  has  been 
let  in. 
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Bights,  as  Against  Other  Appropriators,  of  one  who  adds  to  natural 
flow  of  stream.     See  note,  23  L.  B.  A.  (n.  s.)  1066. 

Use  of  Nataral  Stream  to  convey  appropriated  water.  See  note, 
51  L.  B.  A.  930. 

Where  Amount  of  Water  to  be  Taken  by  diversion  cannot  be  ex- 
actly determined,  quantity  must  be  approximated  by  evidence. 

Approved  in  Pomona  Land  etc.  Co.  v.  San  Antonio  Water  Co.,  152 
Cal.  630,  93  Pac.  886,  following  rule. 

Abaadonmoit  or  Loss  of  Bights  of  prior  appropriators  of  water. 
See  note,  30  L.  B.  A.  265. 

11  CaL  161-162,  PILOT  BOCK  OBEEK  CAKAL  CO.  ▼.  CHAPMAN. 
Bight  of  Prior  Appropriation  of  water.    See  note,  30  L.  B.  A.  673. 

11  CaL  163-169,  DYE  ▼.  DTE. 

Where  Pleader  Wishes  to  Avail  Himself  of  statutory  privilege,  facta 
which  statute  requires  as  foundation  of  right  must  be  pleaded. 

Approved  in  Sherwood  v.  Stephens,  13  Idaho,  406,  90  Pac.  348,  fol- 
lowing rule;  Estate  of  Benton,  3  Cof.  Prob.  529,  531,  allegation  of  con- 
testants to  will  that  they  are  adopted  and  only  children  and  heirs  of 
decedent,  without  statement  of  particular  facts  upon  which  claim  of 
adoption  rests,  is  insufficient. 

Conflict  of  Laws  as  to  matrimonial  property.  See  note,  57  L.  B.  A. 
363. 

11  CaL  175-186,  FEBBI8  ▼.  COOVEB. 

What  Adjudications  of  State  Courts  can  be  brought  up  in  United 
States  supreme  court  by  writ  of  error.     See  note,  62  L.  B.  A.  515. 

11  Cal.  190-193,  MONTGOMEBY  ▼.  TUTT. 

Writ  of  Assistance  is  Proper  Bemedy  to  place  purchaser  of  mort- 
gaged premises  under  foreclosure  decree  in  possession,  after  obtaining 
sheriff's  deed. 

Approved  in  Fox  v.  Stubenrauch,  2  Cal.  App.  93,  83  Pac.  84,  follow- 
ing rule;  Emerick  v.  Miller,  159  Ind.  323,  64  N.  E.  30,  right  to  pos- 
session of  property  on  foreclosure  sale  passes  with  execution  of 
sheriff^s  deed,  and  writ  of  assistance  may  be  issued  to  give  posses- 
sion; Mossman  v.  Dole,  14  Haw.  371,  holding  possession  may  be  en- 
forced by  writ  of  possession  in  action  to  quiet  title. 

When  Court  Possesses,  Jurisdiction  to  make  decree,  it  possesses 
power  to  enforce  its  execution. 

Approved  in  Taylor  v.  Huelett,  15  Idaho,  272,  97  Pac.  40,  19  L.  B.  A. 
(n.  s.)  535,  following  rule;  Jenner  v.  Murphy,  6  Cal.  App.-  437,  92 
Pac.  406,  holding  judgment  in  suit  is  admissible  as  evidence  in  suit 
to  set  aside  conveyance  in  fraud  of  execution  on  the  judgment. 

Jurisdiction  of  Equity  to  Put  Party  in  possession  in  aid  of  decree. 
See  note,  93  Am.  St.  Bep.  155. 

Lien  for  Purchase  Money  of  homesteads.  See  note,  86  Am.  St.  Bep. 
174,   176. 

Bight  to  Strict  Foreclosure.    See  note,  20  L.  B.  A.  372. 

11  Cal.  194-199,  JENNY  LIND  CO.  ▼.  BOWEB. 

Use  of  Word  With  Settled  Meaning  in  instrument,  but  which  con- 
sistently admits  two  interpretations,  is  not  such  patent  ambiguity  as 
forbids  explanation  by  parol  testimony. 
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Approred  in  Fireman's  Fund  Ins.  Oo.  y.  Aachen-Munich  Fire  Ins. 
Co.,  2  Cal.  App.  6&7,  84  Pae.  255,  holding  as  latent  ambiguity  in  insur- 
ance policy  and  explainable  by  parol  testimony  the  word  "warehouse/' 
referring  either  to  grain  elevator  or  flour  warehouse. 

On  Motion  for  New  Trial  on  Oronnd  of  newly  discovered  evidence, 
affidavit  of  defendant  as  to  what  witness  will  testify  to  is  insuffi- 
cient.   It  must  be  by  witness  himself. 

Distinguished  in  Soebel  v.  Boston  Elevated  By.,  197  Mass.  52,  83 
N.  E.  4,  holding  where  nonresident  witness  refused  to  make  affidavit 
to  newly  discovered  evidence,  court  should  consider  hearsay  affidavit. 

Patent  Ambiguity  may  S«m«time8  be  explained  by  evidence  aliunde. 

'Approved  in  Shannon  Copper  Co.  v.  Potter,  13  Ariz.  251,  108  Pac. 
488,  admitting  parol  to  explain  ambiguity  in  contract  for  sale  of  cor- 
porate stock. 

11  Cal.  200-205,  70  Am.  Dec.  774,  JOHNSON  ▼.  JOHNSON. 

laand  PurcliaMd  After  Marriage  and  Paid  for  with  common  funds 
is  community  property,  although  husband  had  possession  but  without 
title. 

Approved  in  Davidson  v.  Woodward,  156  Fed.  919,  84  C.  C.  A.  495, 
holding  land  acquired  after  marriage  by  deed  showing  money  con- 
sideration, although  husband  contracted  for  purchase  and  had  made 
part  payments  before  marriage,  is  community  property. 

WhaX  ia  Commnnity  Property.  See  notes,  126  Am.  St.  Rep.  102;  4 
Cof .  Prob.  44. 

11  CaL    106-211,    PEOPLE    6X   r^    O'DONNELL    v.    SAN    FRAN- 
CISCO. 
Power  of  Legislature  to  Impose  Burdens  upon  municipalities  and  to 
control  their  local  administration  and  property.     See  note,  48  L.  R.  A. 
475. 

11  Cal.  212-214,  WILLIAMS  ▼.  PRICE. 

Partner  of  Deceased  Presenting  Account  to  executor,  which  is 
allowed  and  approved  by  court,  cannot  later  set  up  claim  based  on 
partnership. 

Approved  in  Kingsley  v.  Miller,  45  Cal.  96,  following  rule. 

11  CaL  215-222,  PEOPLE  ▼.  BUSTER. 

Discharge  of  One  of  Cosureties  on  official  bond  releases  all. 

Approved  in  Spencer  v.  Houghton  (Cal.),  6  Pac.  857,  and  County 
of  Cochise  v.  Ritter,  3  Ariz.  212,  73  Pac.  449,  both  following  rule. 

11  Cal.  222-227,  EX  PARTE  ELLIS. 

Intent  of  Whole  Statute  Taken  Altogether  must  prevail  even  over 
the  literal  sense  of  the  terms,  and  control  the  strict  letter  of  the  law, 
when  letter  would  lead  to  possible  injustice. 

Approved  in  Laidlaw  v.  Pacific  Bank  (Cal.),  67  Pac.  899,  holding 
corporation  formed  under  acts  of  1862  and  1864  have  power  to  incur 
all  liabilities  necessary  to  fulfill  objects  thereof;  Perry  v.  Straw- 
bridge,  209  Mo.  643,  123  Am.  St.  Rep.  510,  108  S.  W.  647,  16  L.  R.  A. 
(n.  s.)  244,  holding  provision  of  law  that  widower  take  one-half  of 
deceased's  wife's  property  did  not  apply  where  he  became  widower  by 
murder  of  wife. 
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11  Oftl.  260>259,  HUNT  ▼.  BAS  FBANdSOO. 

Judgment  by  Default  om  Complaint  containing  several  eonnts,  one 
of  which  ie  defective,  is  sustained  bj  the  valid  counts. 

Distinguished  in  Harris  v.  The  Munro  Co.,  10  Cal.  App.  589,  102 
Pac.  822,  holding  judgment  hy  default  improper  for  amount  of  two 
notes  sued  on  where  one  was  not  due  at  time  judgment  was  obtained. 

Necessity  of  Jury  to  Compute  Damages  on  default  judgment.  See 
note,  20  L.  B.  A.  (n.  s.)  7. 

11  CaL  262-279,  HONT  ▼.  BOBINSON. 

Property  Held  by  Party  Under  Bond  in  action  of  replevin  is  in  cus- 
tody of  the  law. 

Approved  in  Farmers'  Bk.  of  Arkansas  v.  Stephenson,  23  Okl.  705, 
102  Pac.  995,  following  rule. 

Failure  of  Property,  in  Beplevln  Suit  can  only  be  recovered  when 
thing  itself  cannot  be  had. 

Approved  in  Glass  v.  Basin  &  Bay  State  Min.  Co./ 31  Mont.  29,  77 
Pac.  303,  reaf&rming  rule. 

11  Cal.  280,  LINHABT  ▼.  BXHTF. 

Greatest  Liberality  and  Indulgence  should  be  extended  to  applica- 
tions to  amend  complaints  in  justices'  courts. 

Approved  in  Goodman  v.  City  of  Ft.  Collins,  164  Fed.  972,  91  C. 
0.  A.  98,  allowing  amendment  as  to  jurisdictional  allegations  to  com- 
plaint in  condemnation  suit  in  county  court. 

11  CaL  281-298,  70  Am.  Dec.  779,  BOUBS  ▼.  ZACHABIAH. 

Bight  to  Attach  or  Correct  Certificate  of  acknowledgment  after  its 
oath.    See  note,  22  L.  B.  A.  (n.  s.)  216. 

11  CaL  298-303,  LAWBENCB  v.  KNIGHT. 

Lessee  cannot  Maintain  Action  for  Value  of  improvements  upon 
his  eviction  after  breach  of  covenants  of  lease,  which  provided  for 
appraisement  of  improvements  erected  by  him  and  payment  by  lessor 
at  end  of  term. 

Distinguished  in  Toellner  v.  McGinnis,  55  Wash.  438,  104  Pac.  645, 
24  L.  B.  A.  (n.  s.)  1082,  holding,  wher^  tenant  refused  to  pay  rent, 
his  right  to  compensation  for  building  erected  by  him  in  pursuance 
of  lease,  which  bound  landlord  to  purchase  at  end  of  term,  were  un- 
affected by  pending  unlawful  detainer  proceedings  instituted  by  land- 
lord. 

Bights  Under  Landlord's  Covenant  to  Pay  for  improvements  at  ex- 
piration of  term,  where  lease  is  forfeited.  See  note,  24  L.  B.  A.  (n. 
s.)  1086. 

11  Cal.  307-327,  MONTOOMEBY  V.  TUTT. 

That  No  Default  is  Entered  is  of  no  consequence  after  decree,  since 
default  merely  cuts  off  right  to  answer. 

Approved  in  Carter  v.  Paige  (Cal.),  20  Pac.  730,  following  rule. 

11  CaL  328,  FUNHENSTEIN  ▼.  ELGUTTEB. 

On  Authority  of  People  ▼.  County  Court  of  Eldorado  Co.,  appeal 
from  justice  court  is  ordered  dismissed  by  county  court. 

Approved  in  Smith  v.  Clyne,  15  Idaho,  262,  97  Pac.  42,  and  Maxson 
T.  Superior  Court  (Cal.),  54  Pac.  520,  both  following  rule;  Smith  v. 
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Cijne,  10  Idaho,  468,  101  Pae.  819,  holding  there  could  be  no  appeal 
from  judgment  of  probate  court  where  iasues  of  fact  had  not  been 
raised  bj  reason  of  facta  being  admitted. 

Distinguished  in  Armantage  ▼.  Superior  Court,  1  Cal.  App.  135,  81* 
Pae.  1035,  holding  certiorari  does  not  lie  to  review  judgment  of  superior 
court  rendered  after  trial ,  on  appeal  from  justice's  court  on  questions 
of  law  and  fact. 

11  CaL  341,  QBAT  ▼.  OBAY. 

Costs  on  Appeal  Inclading  Costs  of  Making  up  appeal  in  court 
below  and  of  transcript  are  costs  in  appellate  court,  and  section  510 
of  Code  does  not  apply. 

Approved  in  Candler  v.  Washoe  Lake  etc.  IMtch  Oo.,  28  Nov.  424, 
82  Pac.  459,  holding  method  of  taxing  costs  on  appeal  governed  hy 
supreme  court  rule,  not  by  Civil  Practice  Act. 

Motion  to  Amend  Judgment  of  Supreme  Court  is  equivalent  to  peti- 
tion  for  rehearing. 

Approved  in  Brandon  v.  West,  29  Nev.  142,  88  Pac.  141,  following 
rule. 

11  Cal.  342,  CIELANDLEB  ▼.  BOOTS. 

Assignment  in  Trust  cannot  Interfere  with  rights  of  creditors  who 
do  not  choose  to  be  bound  thereby. 

Distinguished  in  Lam  Yip  v.  Ching  Sing,  5  Haw.  591,  holding  in- 
valid attachment  levied  on  property  in  hands  of  trustee  for  benefit  of 
creditors,  by  a  creditor  not  included  in  list  made  out  by  assignor  of 
property. 

11  Cal.  361-359,  PEOPI^E  ex  rel.  TAIJ.ANT  ▼.  FOGG. 

Mandamus  to  Compel  Payment  of  municipal  debt.  See  note,  14 
L.  B.  A.  (n.  s.)  776,  778. 

11  CaL  361-362,  FBEMONT  T.  MABIPOSA  COT7NTT. 

Injunction  Against  Collection  of  illegal  taxes.  See  note,  22  L.  B. 
A.  709. 

11  CaL  368-866^  STEPHENS  y.  MANSFIELD. 

There  can  be  No  Such  Thing  as  Abandonment  of  land  in  favor  of 
particular  person  or  for  consideration. 

Approved  in  Reynolds  v.  Clowdus,  4  Ind.  Ter.  687,  76  S.  W.  279, 
following  rule;  St.  Peter's  Church  v.  Bragaw,  144  N.  C.  130,  55  S.  E. 
690,  10  L.  B.  A.  (n.  s.)  633,  holding  sale  and  conveyance  of  property 
could  not  be  abandonment  within  the  law;  Watts  v.  Spencer,  51  Or. 
271,  94  Pac.  42,  holding  parol  sale  of  land  is  not  abandonment  of 
vendor's  water  rights;  Cutwright  v.  Union  Sav.  &  Inves.  Co.,  33  Utah, 
495,  94  Pac.  987,  holding  parol  surrender  of  rights  under  contract  of 
sale  constituted  abandonment  of  such  rights. 

Qaln  or  Loss  of  Title  by  abandonment  not  including  questions  under 
statute  of  limitations.    See  note,  135  Am.  St.  Bep.  890,  909. 

Necessity  of  Beneficiary's  Knowledge  of  trust.  See  note,  10  L.  B. 
A.  (n.  s.)  633. 

11  Cal.  366-372,  WABINO  ▼.  CBOW. 

Abandonment  and  Forfeiture  of  mining  claims.  See  note,  87  Am. 
St.  Bep.  404^  405« 
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Ootenancy  in  Banes.    See  note,  91  Am.  St.  Bep.  881,  884. 

Bights  of  Owner  of  Surface  as  against  owner  of  minerals  thereunder. 
See  note,  135  Am.  St.  Bep.  141. 

Gain  or  Loss  of  Title  by  Abandonment,  not  including  questions 
under  statute  of  limitations.    See  note,  135  Am.  St.  Bep.  893,  902. 

11  Cal.  393-405,  70  Am.  Dec.  791,  HOBB  ▼.  BABKEB. 

Contracts  of  Bale  of  Flour  in  Storage  considered  and  held  to  pass 
present  title  although  there  was  no  separation  of  lots  sold  from  the 
mass. 

Approved  in  Seldomridge  v.  Farmers'  &  Merchants'  Bank,  87  Neb. 
534,  127  N.  W.  872,  holding  where  special  quantity  of  grain  identical 
in  kind  and  uniform  in  value  is  sold  from  mass,  separation  from 
mass  is  not  necessary  to  pass  title  when  parties  intended  it  to  pass. 

Suffldency  of  Selection  or  Designation  of  goods  sold  out  of  larger 
lot.     See  note,  26  L.  B.  A.  (n.  s.)  35,  53,  56,  67. 

Agent's  Power  to  Use  Princiiral's  Property  for  psjment  of  own  debt. 
See  note,  14  L.  B.  A.  235. 

11  CaL  405,  BBOTHEBTON  ▼.  HABT. 

Appeal  Does  not  Lie  When  Made  by  party  consenting  to  judgment 
appealed  from. 

Approved  in  Hibernian  Savings  etc.  Society  v.  Waymire,  152  Gal. 
287,  92  Pac.  646,  following  rule;  Gibson  v.  Berryman,  14  Cal.  App. 
333,  111  Pac.  927,  holding  party  gaining  advantage  from  stipulation 
for  new  trial  could  not  object  to  lack  of  notice  of  intention  to  move 
for  new  triaL 


NOTES 

ONTHB 

CALIFORNIA   REPORTS 


CASES  IN  12  CALIFORNIA* 


12  WL  11-20,  AMBS  Y.  HOY. 

Where  Becord-book  Gontainlng  a  Jndgxnent  has  been  destroyed  by 
fire,  secondary  evidence  is  admissible  to  establish  fact  of  existence  of 
racli  judgment  and  its  contents. 

Approved  in  Seaboard  National  Bank  t.  Ackerman,  16  Cal.  App. 
57,  116  Pac.  92,  and  Estate  of  Heywood,  154  Cal.  315,  97  Pac.  826,  both 
following  rule;  Hibemia  Savings  etc.  Society  v.  Boyd,  155  Gal.  200, 
100  Pac.  242,  applying  rule  to  records  destroyed  by  conflagration  of 
April  18-20,  1906. 

Whether  a  JadgnMnt  1b  a  Contract.    See  note,  17  L.  B.  A.  614. 

12  CaL  20-27,  TEWKSBtTBT  ▼.  PBOVIZZO. 

Effect  of  Compalsory  Partition.    See  note,  101  Am.  St.  Bep.  875. 

Effect  of  Deed  In  Partition,  as  distinguished  from  ordinary  deeds. 
See  note,  57  L.  B.  A.  337. 

12  Cal.  27-50,  SIMBAU.  v.  OEABHABT. 

Pailnxo  of  One  Partner  in  a  ditch  to  pay  his  proportion  of  expense* 
of  concern  does  not  forfeit  his  right  in  a  common  property. 

Approved  in  Nightingale  v.  Scannell,  18  Cal.  327,  holding  that  a 
recapture  of  certain  property  by  member  of  partnership  is.  a  joint 
recapture  of  himself  and  other  partner. 

Deed  to  Property  Conveying  Fntore  Bight  to  use  of  water  does  not 
convey  right  to  damages  for  paet  illegal  use. 

Distinguished  in  Bianda  v.  Watsonville  Water  etc.  Co.,  152  Cal. 
530,  93  Pac.  81,  holding  title  to  riparian  right  acquired  by  adverse 
possession  passes  by  conveyance  of  land  to  which  it  is  appurtenant. 

Act  of  Commencing  Ditch  With  Intention  of  appropriating  water 
ia  not  sufficient  of  itself  to  give  party  exclusive  right  to  water  of 
stream. 

Approved  in  Miles  v.  Butte.  Electric  Co.,  32  Mont.  69,  79  Pac.  554, 
holding  until  claimant  is  in  position  to  use  water  of  stream  subject 
to  appropriation  his  water  right  does  not  exist  in  such  sense  that  mere 
diversion  of  water  by  another  is  ground  for  damages, 
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Prior  Actual  Appropriation  and  use  of  water  gives  title  to  it. 

Approved  in  Lower  Tule  River  Ditch  Co.  v.  Angiola  Water  Co.,  149 
Cal.  499,  86  Pac.  10^,  following  rule. 

Right  of  Prior  Appropriation  of  water.    See  note,  30  L.  R.  A.  676. 

Mere  Order  Permitting  Amendment  of  pleading  is  of  no  effoct  unless 
complied  with. 

Approved  in  Satterlund  t.  Beal,  12  N.  D.  127,  95  N.  W.  520,  follow- 
ing rule. 

12  Cal.  50-56,  PEOPLE  ▼.  BIRCHAM. 

LeglslatlYd  Power  to  Grant  Pardon  or  amnesty.  See  note,  94  L. 
B.  A.  252. 

12  OaL  56-72,  STATE  OF  CALIFORNIA  y.  MOORE. 

Several  Persons  may  hare,  in  the  same  land,  a  property  which  is 
subject  to  taxation. 

Approved  in  Graciosa  Oil  Co.  v.  Santa  Barbara,  155  Cal.  144,  99 
Pac.  486,  20  L.  R.  A.  (n.  s.)  211,  following  rule. 

Mining  Claim  la  Property  and  subject  to  taxation. 

Approved  in  Topeka  Commercial  Security  Co.  v.  McPherson  (Okl.), 
52  Pac.  399,  holding  that  lots  in  territory  not  deeded  are  mibject  to 
taxation;  State  National  Bank  ▼.  City  of  Memphis,  116  Tenn.  653,  94 
S.  W.  609,  7  L.  R.  A.  (n.  s.)  663,  holding  state  bonds  not  exempt  from 
taxation;  Harvey  Coal  etc.  Co.  v.  Dillon,  59  W.  Va.  615,  635,  53  S. 
E.  941,  6  L.  R.  A.  (n.  s.)  628,  holding  mining  lease  taxable  as,  well 
as  land  itself. 

What  Constitutes  Real  Estate  for  purposes  of  taxation.  See  note, 
15  L.  R.  A.  297. 

Exemption  from  Taxation  or  assessment  of  lands  owned  by  govern- 
mental bodies  or  in  which  they  have  an  interest.  See  note,  132  Am. 
St.  Rep.  2^,  348. 

12  Cal.  7S>76,  KILLEY  r.  SOANNELL. 

Inability  of  Ministerial  Officers  for  nonperformance  and  mispor* 
formance  of  official  duties.    See  note,  95  Am.  St.  Rep.  125. 

12  CaL  76-86,  73  Am.  Dec.  518,  BURNETT  ▼.  SACBAMEin*0. 

Assessments  for  Improvements  by  front-foot  rule.  See  notes,  17 
L.  R.  A.  331;  28  L.  R.  A.  (n.  s.)  1127,  1128,  1129,  1132,  1138. 

Personal  Liability  to  Pay  Assessment  for  local  improvement.  See 
note,  35  L.  R.  A.  58,  59. 

12  CaL  89-90,  PRATT  ▼.  CLARE. 

Assumpsit  Ides  for  Property  tortiously  taken,  the  tort  being  waived. 

Approved  in  Lehmann  v.  Schmidt  (Cal.),  22  Pac.  974,  and  Foun- 
tain V.  Sacramento,  1  Cal.  App.  462,  82  Pac.  63-7,  both  following  rule. 

Right  to  Waive  Tort  and  sue  in  assumpsit.  See  note,  134  Am.  St. 
Rep.  191. 

12  OaL  92-99,  73  Am.  Dec.  522,  WHEATLEY  Y.  8TR0EE. 

Wliere  aa  Order  la  Given  for  a  valuable  consideration,  and  for 
amount  of  the  demand  against  the  drawee,  though  worthless  as  a  bill, 
it  operates  aa  an  assignment  of  the  debt  or  fund  against  which  it  is 
drawn. 
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Approved  in  Brady  ▼.  Ranch  Mining  Co.,  7  Cal.  App.  184,  M  Pac. 
86,  and  Bank  of  Yolo  v.  Bank  of  Woodland,  3  Cal.  App.  567,  86  Pae. 
822,  bath  following  rule;  Provident  Nat.  Bank  v.  Hartnett  Co.,  100 
Tex.  219,  97  S.  W.  692,  where  creditor  drew  draft  on  debtor  and 
attached  account,  and  creditor  procured  bank  to  cash  draft,  the  claim 
was  assigned  to  bank,  and  upon  protest  it  could  hold  both  creditor 
and  debtor  for  sum  advanced. 

Wlio  is  Seal  Party  in  Interest  within  statutes  defining  parties  bj 
whom  action  must  be  brought.    See  note,  64  Ir.  R.  A.  593. 

12  CaL  107-111,  HETMAK  ▼.  IiANDEBS. 

Interest  on  Unliquidated  Damages.  See  note,  28  L.  R.  A.  (n.  s.) 
14. 

12  OaL  114-125,  IN  BE  TOMPKINS'  ESTATE. 

Homestead  is  No  Part  of  Assets  of  deceased  husband. 

Approved  in  Estate  of  Adamson,  5  Cof.  Prob.  398,  where  statutory 
homestead  from  community  property  has  been  set  apart  in  probate 
to  widow,  its  value  is  not  considered  in  determining  whether  estato 
exceeds  fifteen  hundred  dollars. 

Bights  of  Children  In  Homestead  of  parent.  See  note,  56  L.  R.  A. 
49,  51. 

Inability  of  Commonity  Property  for  debts.  Bee  note,  19  L.  R.  A. 
234. 

12  CaL  128-134,  73  Am.  Dec.  526,  CLOUD  ▼.  EL  DORADO  COXTNTT. 

In  Whose  Name  Deputy  Officers  should  act.  See  note,  19  L.  R.  A. 
178. 

Who  may  Proceed  to  Bet  Aside  Jnd^^ents  against  other  parties. 
See  note,  54  L.  R.  A.  760,  768. 

12  CaL  134-138,  SACRAMENTO  v.  CAUFOENIA  BTAQE  00. 

Stage  Company  Doing  Business  from  city  of  Sacramento  is  liable  \o 
city  for  license  tax  for  privilege  of  doing  business. 

Approved  in  Topeka  v.  Jones,  74  Kan.  170,  86  Pac.  164,  upholding 
city  license  tax  on  express  company;  Nebraska  Tel.  Co.  v.  Lincoln, 
82  Neb.  71,  117  N.  W.  288,  upholding  license  tax  on  telephone  com- 
pany. 

LicMise  Foe  for  ITse  of  Streets  by  vehicles.  See  note,  36  L.  R^  A. 
114. 

12  CaL  139-140,  MUDGETT  ▼.  DAT. 

One  Dealing  With  an  Agent  having  knowledge  of  his  agency  is 
bound  to  inquire  into  the  extent  of  his  authority.  ' 

Approved  in  Davis  v.  Trachsler,  3  Cal.  App.  559,  86  Pac.  612,  hold- 
ing purchaser  of  real  property  bound  to  look  into  extent  of  authority 
of  agent  making  contract  of  sale. 

Authority  of  Agent  to  Accept  Chattel  in  payment  of  debt.  S«e 
note,  19  L.  R.  A.  (n.  s.)  325. 

12  CaL  148-168,  STANLEY  ▼.  GREEN. 

It  is  not  Essential  to  Validity  of  Deed  that  it  should  contain  such 
description  of  land  conveyed  as  to  enable  identification  to  be  made 
without  aid  of  extrinsic  evidence. 
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Approved  in  County  of  Los  Angeles  t.  Hannon,  159  Cal.  42,  112 
Pac.  880,  upholding  sufficiency  of  description  of  deed  to  land  at  junc- 
tion of  two  railroads;  Lauge  v.  Waters,  1<56  Cal.  145,  103  Pac.  891, 
holding  much  greater  liberality  to  prevail  in  admitting  extrinsic  evi- 
dence to  explain  description  in  contract  of  sale  of  land  than  in  deed. 

''One  Square  Mile,  More  or  Less,"  used  in  describing  quantity  of 
land  in  conveyance,  held  merely  descriptive  of  premises  conveyed. 

Distinguished  in  Wood  v.  Dillingham,  5  Haw.  (HI,  holding  descrip- 
tion calling  for  six  hundred  and  fifty  acres,  more  or  less,  not  satisfied 
by  tract  of  two  hundred  and  fifty-eight  acres,  and  refusing  specific 
performance. 

Declarations  of  Grantor  are  Admissible  as  against  himself  or  parties 
claiming  under  him,  if  they  tend  to  restrict  his  own  premises,  or 
lessen  his  title. 

Approved  in  Collins  v.  McKay,  3<S  Mont.  134,  122  Am.  St.  Bep.  334, 
92  Pac.  298,  admitting  declarations  of  intestate  made  subsequent  to 
conveyance,  pointing  out  property  transferred,  as  against  adminis- 
trator of  his  estate. 

Declarations  of  Former  Owners  of  Land  as  evidence  against  their 
successors  in  title.    See  note,  134  Am.  St.  Bep.  619. 

Where  Declarations  of  Grantor  Controlled  Grantee  in  purchase  of 
land,  grantor  is  estopped  to  set  up  any  interest  in  opposition  to  titlo 
of  grantee. 

Approved  in  Thompson  v.  Borg,  90  Minn.  213,  95  N.  W.  898,  holding 
party  estopped  to  deny  division  line  between  his  own  and  adjoining 
land  is  true  boundary  as  againet  purchaser  of  adjoining  land,  if  such 
purchaser  was  induced  by  his  representations  to  purchase  with  refer- 
ence to  such  line. 

12  OaL  168-171,  73  Am.  Dec.  529,  CONNER  y.  OLABK. 

One  Making  Contract  in  Bepresentative  Cai^aclty  may  exempt  him- 
self from  personal  liability  by  using  clear  and  explicit  words  to  show 
that  intention. 

Approved  in  Erskine  v.  Bussell,  43  Colo.  453,  96  Pac.  250,  holding 
lease  signed  by  party  as  trustee  to  bind  firm  for  which  taken  and  not 
signer  alone;  Gavazzer  v.  Plummer,  53  Wash.  15,  101  Pac.  371,  hold- 
ing "treasurer"  attached  to  name  of  party  signing  contract  to  be  mere 
description  of  person  and  signer  personally  bound. 

One  Wlio  Signs  a  Writing  as  "agent,"  "trustee"  or  president."  See 
note,  79  Am.  St.  Bep.  137. 

Liability  of  Principal  on  Negotiable  Paper  executed  by  agent.  See 
note,  21  L.  B.  A.  (n.  s.)  1051,  1083. 

Personal  Liability  of  Oflcers  on  Note  made  for  corporation.  See 
note,  19  L.  B.  A.  679. 

Extrinsic  Evidence  to  Show  who  is  liable  as  maker  of  note.  See 
note,  20  L.  B.  A.  710. 

Contemporaneous  Agreements  and  Their  Breach  as  defense  to  note. 
See  note,  43  L.  B.  A.  462. 

12  Cal.  181-191,  LOW  v.  BUBBOWS. 

Administrator  in  Foreign  State  may  Assign  for  value  judgment 
obtained  there  by  intestate  during  his  life  against  person  who  has 
removed  from  that  state. 

Distinguished  in  Low  v.  Horner,  10  Haw.  5d8,  holding  recovery  on 
judgment  may  be  had  by  administration  being  granted  in  state   to 
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whieh  judgment  debtor  has  removed  and  suit  there  brought  by  admin- 
istrator. 

Admissibility  in  Eyidence  of  Copies  of  records  of  other  states.  See 
note,  5  L.  B.  A.  (n.  s.)  967. 

12  CaL  191-200,  JONES  T.  THOBilPSON. 

Where  Partner  in  Suit  for  Partnership  Accounting  asked  eourt  to 
join  judgment  creditors  of  other  partners  and  restrain  levy  of  execu- 
tion on  partnership  property,  he  cannot  object  that  such  persons  are 
not  parties  and  have  no  right  to  appeal  from  judgment. 

Approved  in  First  Nat.  Bank  v.  Farmers'  etc.  Bank,  171  Ind.  331, 
86  N.  £.  420,  where  suit  was  tried  on  theory  that  beneficiary  and 
trustee  of  trust  deed  were  cross-complainants  on  behalf  of  beneficiary, 
parties  would  be  held  to  same  theory  on  appeal  and  such  cross-com- 
plainants could  be  joint  appellants. 

Lery  on  Partnenblp  Prt^orty  for  debt  of  partner.  See  note,  40 
L.  B.  A.  485,  491,  492,  493. 

12  CaL  200-208,  73  Am.  Dec.  631,  ESTATE  OF  KNIGHT. 

Administrator  cannot  Pay  Out  Money  of  estate  to  remove  encum- 
brance from  property  of  estate  which  estate  is  not  responsible  for  on 
theory  that  property  may  increase  in  veiue. 

Approved  in  Estate  of  Blythe,  2  Cof.  Prob.  160,  162,  163,  sustaining 
demurrer  to  petition  of  administrator  to  spend  money  to  preserve 
Mexican  lands  from  forfeiture  under  conditions  of  grants. 

12  Cal.  208-212,  WAOENBLAST  ▼.  WAflHBUEN. 

Belief  from  Mistake  of  Law  as  to  effect  of  instrument.  See  note, 
28  L.  B.  A.  (n.  s.)  789,  877,  915. 

12  CaL  216-226,  73  Am.  Dec.  533,  SinTH  ▼.  SlilTH. 

Hnsba&d  can  Diapoae  of  Community  Property  without  consent  of 
wife. 

Approved  in  Beade  v.  de  Lea,  14  N.  M.  450,  95  Pac.  133,  following 
rule. 

Husband  cannot  Volnntarily  Dispose  of  community  property  for  the 
purpose  of  defeating  claims  of  wife. 

Approved  in  Beade  v.  de  Lea,  14  N.  M.  457,  95  Pac.  135,  reaffirming 
rule;  De  Godey  v.  Oodey,  39  Cal.  164,  sustaining  injunction  to  prevent 
husband  from  disposing  of  community  property. 

Property  Acquired  During  C<mtinuance  of  Community  is  presumed 
to  belong  to  the  community. 

Approve  in  Estate  of  Donahue,  1  Cof.  Prob.  198,  allegation  in 
widow's  petition  to  have  her  share  of  community  property  assigned 
to  her  by  way  of  partial  distribution,  that  property  was  acquired 
by  deceased  after  his  marriage  to  petitioner  by  purchase  and 
not  by  gift,  devise,  bequest  or  descent,  sufficiently  shows  community 
character. 

Distinguished  in  Wilson  v.  Sarment,  153  Cal.  527,  126  Am.  St.  Bep. 
91,  96  Pac.  316,  holding  amendment  of  1889  to  section  164,  Civil  Code, 
provided  that  when  title  was  acquired  during  community  in  wife's 
name,  presumption  is  that  it  is  her  separate  property. 

Burden  of  Proof  as  to  Community  Property.  See  note,  82  Am.  St. 
Bep.  365. 
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Wliat  are  Betterments,  and  allowance  therefor.  See  note,  81  Am. 
St.  Rep.  193. 

12  CaL  243-245,  MARTIN  y.  TRAVEBS. 

Oronnd  for  Objection  to  Testimony  must  be  Stated  at  the  time  it 
is  offered.     A  general  objection  is  not  sufficient. 

Approved  in  People  y.  Nichols,  62  Cal.  521,  holding  point  of  objec- 
tion to  irregular  mode  of  entering  verdict  and  poll  of  jury  must  be 
made  at  time. 

12  Cal.  245-247,  MOROENTHAM  v.  HABRia 

Preference  by  Mortgage  or  Sale  as  assignment  for  creditors.  See 
note,  37  L.  R.  A.  340. 

12  Oal.  247-255,  73  Am.  Dec.  538,  METER  ▼.  KINZER. 

Property  Acquired  by  Either  Spouse,  except  by  gift,  devise,  be- 
quest or  descent,  during  existence  of  community,  is  presumed  to  be 
community  property. 

Approved  in  Strong  v.  Eakin,  11  N.  M.  115,  118,  66  Pac.  540,  541, 
following  rule;  Mitchell  v.  Moses,  16  Cal.  App..  598,  117  Pac.  687, 
where  deed  to  wife  does  not  expressly  convey  property  to  wife  as 
her  separate  property,  husband  may  by  parol  ehow  property  was  com- 
munity property;  State  v.  Langan,  32  Nev.  181,  105  Pac.  570,  issue  as 
to  whether  property  sought  to  be  set  aside  to  widow  of  homestead  is 
separate  or  community  property  is  raised  by  petition  showing  hus- 
band was  in  possession  when  he  died;  Reade  v.  de  Lea,  14  N.  M.  461, 
95  Pac.  137,  upholding  sale  of  community  property  by  husband. 

Distinguished  in  Nilson  v.  Sarment,  153  Cal.  527,  126  Am.  St.  Hep. 
91,  96  Pac.  316,  holding  by  amendment  of  1889  to  section  164,  Civil 
Code,  property  acquired  in  wife's  name  is  presumed  to  be  her  separate 
property. 

What  is  Oommnalty  Property.  See  notes,  126  Am.  St.  Rep.  100, 
103,  123;  4  Cof.  Prob.  42,  45,  65. 

Presumption  That  Property  Purchased  during  marriage  is  com- 
munity property  can  be  overcome  only  by  clear  and  conclusive  proof. 

Approved  in  Estate  of  Donahue,  1  Cof.  Prob.  198,  allegation  in 
widow's  petition  to  have  share  of  community  property  assigned  to  her 
by  way  of  partial  distribution,  that  property  was  acquired  by  dece- 
dent by  purchase  after  his  marriage  to  her  and  not  by  gift,  devise, 
bequest  or  descent,  sufficiently  shows  community  character. 

Qualified  in  Estate  of  Pepper,  158  Cal.  622,  112  Pac.  64,  only  that 
degree  of  proof  which  produces  conviction  in  unprejudiced  mind  is  re- 
quired to  establish  separate  character  of  property  acquired  during 
marriage. 

Distinguished  in  Estate  of  Leahy,  3  Cof.  Prob.  370,  where  part  of 
price  of  realty  was  obtained  by  decedent  by  pledge  of  his  separate 
property  and  there  is  not  enough  money  on  hand  to  redeem  it,  realty 
is  separate  property. 

Husband  has  Right  of  Control  and  disposition  of  community  prop- 
erty. 

Approved  in  Brenneke  ▼.  Smallman,  2  Cal.  App.  310,  83  Pac.  304, 
holding  husband  has  right  to  sue  for  and  recover  community  property 
although  mortgaged  under  name  of  wife. 
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12  Cal.  265-273,  MOOBS  T.  PATCH. 

Act  of  Loglslatiire  In  Nature  of  Special  Act  is  not  unconstitutional 
on  ground  of  not  being  uniform  in  its  operation. 

ApproTod  in  People  v.  Judge  Twelfth  District,  17  Cal.  562,  hold- 
ing constitutional  special  act  of  legislature  to  change  venue  of  a  single 
indictment. 

A  Tax  is  a  Debt  Dne  from  Property  Holder  to  state. 

Approved  in  William  Ede  Co.  v.  Heywood,  153  Cal.  620,  96  Pac. 
83,  22  L.  R.  A.  (n.  s.)  562,  holding  purchaser  of  real  property  who 
pays  tazee  assessed  on  interest  of  mortgagee  under  mortgage  by  his 
grantor  to  remove  lien  therefor  cannot  recover  from  such  mortgagee, 
there  being  no  privity  between  them. 

12  CaL  275-277,  MABKLEY  ▼.  BAND. 

InJimctionB  Against  Judgments  for  Errors  and  irregularities.  See 
note,  30  L.  R.  A.  706. 

Wlio  may  Proceed  to  Set  Aside  Judgments  against  other  persons. 
See  note,  54  L.  B.  A.  767. 

12  CaL  277-279,  SEAB8  ▼.  HATHAWAY. 

In  Absence  of  Proof  of  Express  Malice,  actual  damages  only  can  be 
recovered  in  suit  for  malicious  prosecution. 

Approved  in  Adkin  v.  Pillen,  136  Mich.  688,  100  N.  W.  179,  holding 
evidence  to  negative  malice  admissible  in  mitigation  of  damages. 

12  CaL  283-286,  SWAIN  y.  CHASE. 

Iiaw  Presumes  Nothing  in  Faror  of  jurisdiction  of  justices'  courts. 

Approved  in  Harlan  v.  Gladding,  McBean  &  Co.,  7  Cal.  App.  53,  93 
Pac.  401,  holding  void  attachment  it  sued  by  justice  orally  called  in  to 
act  during  illness  of  resident  justice. 

AilLdayit  as  to  Inability  to  Find  Defendant  in  county,  offered  on 
motion  for  order  for  publication  of  summons  in  justice  court  con- 
sidered, and  held  insufficient. 

Approved  in  Slocum  v.  McLaren,  106  Minn.  391,  119  N.  W.  408, 
upholding  return  of  service  of  notice  to  redeem  from  tax  sale  con- 
taining statement  that  party  could  not  be  found. 

12  Cal.  291-295,  PEOPLE  ▼.  BIILUIB. 

Wbere  Indictment  for  Murder  is  Used  as  substitute  for  indictment 
for  manslaughter,  it  must,  where  tim«  is  m-aterial,  contain  averment 
as  to  time  which  would  be  essential  in  indictment  for  manslaughter. 

Approved  in  Letcher  v.  State,  159  Ala.  64,  48  So.  806,  holding  con- 
viction, on  prosecution  under  felony  indictment,  for  lesser  offense, 
could  not  be  sustained  if  such  offense  was  barred  though  felony  was 
not  barred. 

When  Limitations  Apply  to  Offense,  indictment  therefor  must  allege 
it  was  committed  on  a  day  within  such  period. 

Approved  in  State  v.  Myrberg,  56  Wash.  386,  105  Pac.  624,  holding 
information  for  rape  sufficiently  charged  time  when  it  alleged  act 
was  committed  "within  three  years  next  preceding  filing.'' 

Cluurge  of  Time  and  Place  in  indictment  for  homicide.  See  note, 
3  L.  B.  A.  (n.  s.)  1023. 
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12  Cal.  298-299,  KITTEB  T.  PATCH. 

Injunction  Does  not  IA%  to  Bestrain  Collection  of  illegal  taxes  un- 
less Irreparable  injury  will  result  from  their  collection. 

Approved  in  Hallett  v.  Board  of  County  Commissioners,  40  Colo. 
316,  90  Pae.  681,  refusiog  injunction  to  restrain  collection  of  illegal 
taxes. 

Injunction  Against  Collection  of  illegal  taxes.  See  note,  22  L.  B.  A. 
702,  704,   705,   708. 

12  Cal.  306-308^  STEVENS  ▼.  IBWIN;  &  C,  15  Cal.  603,  76  Am.  Dec. 
600. 

Witnesi  Called  to  Impeach  Another  may  answer  that  he  would  not 
believe  such  other  on  oath. 

Approved  in  People  v.  Corey,  8  Cal.  App.  726,  97  Pac.  910,  follow- 
ing rule. 

Evidence  to  Show  Credibility  or  bias  of  witness.  See  note,  82  Am. 
St.  Bep.  28. 

Necessity  of  Calling  Subscribing  Witnesses  to  prove  attested  in- 
struments.   See  note,  35  L.  B.  A.  321,  322. 

12  Cal.  308-311,  BEEBE  t.  BBOOE& 

.    Bights  of  Transferee  After  Siaturity  of  negotiable  paper.    See  note, 

46  L.  B.  A.  804. 

12  Cal.  311-315,  BABBINQEB  ▼.  WABDEN. 

Plea  of  Statute  of  Limitations  may  be  Taken  by  demurrer  when 
com>plaint  shows  on  its  face  that  claim  is  barred. 

Approved  in  Palmtag  v.  Boadhouse  (CaL),  34  Pae.  112,  holding  com- 
plaint must  show  that  cause  is  barred  by  limitation,  not  that  it  may 
be  barred,  to  allow  objection  to  be  taken  by  demurrer. 

12  CaL  317-325,  GBIFFITH  T.  GBOGAN. 

Taking  Note  for  Debt  Due  does  not  extinguish  the  debt  unless  so 
agreed. 

Approved  in  Stone  v.  Hammel  (Cal.),  22  Pac.  205,  reaffirming  rule; 
Savings  etc.  Society  v.  Burnett  (Cal.),  37  Pac.  185,  refusing  to  disturb 
finding  that  taking  note  canceled  debt  for  which  given. 

Accord  and  Satisfaction  by  part  payment.  See  note,  20  L.  B.  A. 
791. 

12  Cal.  327-330,  UES  ▼.  DE  DIABLAB. 

Adultery  and  Abandonment  on  Part  of  Wife  will  not  devest  home- 
.stead  of  its  character. 

Approved  in  Harlan  v.  Schulze,  7  Cal.  App.  293,  94  Pac.  381,  hold- 
ing incidental  use  of  homestead  for  prostitution  by  wife  did  not  de- 
stroy homestead  character;  Murphy  v.  Benner,  99  Minn.  351,  116  Am. 
St.  Rep.  418,  109  N.  W.  594,  8  L.  B.  A.  (n.  s.)  565,  holding  void  at- 
tempted conveyance  of  homestead  by  husband  without  joinder  of 
wife,  although  she  had  deserted  him  and  was  leading  adulterous  life. 

Bight  of  Minor  Children  to  benefit  of  probate  homestead.  See  note, 
1  Cof.  Prob.  556. 

Effect  of  Conveyance  or  Encumbrance  of  homestead  by  one  spouse 
only.     See  note,  95  Am.  St.  Bep.  914. 
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12  Oal.  345-348,  PEOPLE  v.  AH  FONG. 

In  Criminal  Oase  Oral  Xnatmctions  cannot  be  given  except  bj 
consent  of  parties. 

Approved  in  dissenting  opinion  in  Boggs  ▼.  United  States,  11  Okl. 
144,  65  Pae.  929,  majority  opinion  holding  conversation  between  court 
and  jury  after  jnrj  had  declared  itself  unable  to  reach  verdict  did 
not  amount  to  giving  oral  instructions. 

12  CaL   352-362,   WUIPLEY  ▼.  McKUNE. 

Irregularities  in  Election  must  be  Proven,  the  returns  being  prima 
facie  evidence  of  fact  they  impart. 

Approved  in  Chatham  v.  Mansfield,  1  Cal.  App.  306,  82  Pac.  346, 
holding  returns  of  election  not  controlled  by  recount  of  ballots  that 
have  been  insecurely  kept;  Harris  v.  Palmer,  25  Okl.  773,  108  Pac. 
386,  holding  party  contesting  election  must  af&rmatively  show  ille- 
gality of  particular  votes  he  asks  to  be  excluded;  State  v.  Barnes, 
22  Okl.  207,  97  Pae.  1003,  holding  failure  of  election  judges,  inspectors 
and  clerks  to  take  oath  prescribed  by  law  did  not  invalidate  election 
in  absence  of  showing  of  collusion  or  willful  neglect;  Kriekbaum's 
Contested  Election,  221  Pa.  528,  70  Atl.  855,  refusing  to  throw  out 
vote  of  district  because  one  person  acted  improperly  in  place  of  regu- 
larly elected  judge  in  belief  he  had  right  to  do  so. 

IrregnlaritieB  Avoiding  ElecHonab    See  note,  90  Am.  St.  Rep.  5L 

12  CaL  363-377,  73  Am.  Dec.  543,  HUNTER  ▼.  WATSON. 

Deed  to  One  and  Hls-Hein  where  named  grantee  is  dead  is  void. 

Approved  in  Baker  v.  Lane,  82  Kan.  718,  100  Pac.  183,  holding 
mle  applies  to  tax  deed. 

Conveyances  to  Persons  not  in  being.  See  notes,  84  Am.  St.  Rep. 
237 ;  28  L.  R.  A.  (n.  s.)  405. 

Sffect  of  Possession  of  Seal  Property  as  notice.  See  notes,  104  Am. 
St.  Rep.  345;  13  L.  R.  A.  (n.  s.)  56,  57,  61,  84,  112,  114. 

Title  Acquired  by  One  Purchastng  at  his  own  execution  sale.  See 
note,  79  Am.  St.  Rep.  948. 

Purchaser  at  Execution  or  Judicial  Sale  as  bona  fide  purchaser. 
See  note,  21  L.  B.  A.  36. 

Priority  of  Uens  of  Judgment  or  of  prior  unrecorded  conveyance. 
See  note,  16  L.  R.  A.  668,  672. 

12  Oal.  373-394,  PEOPLE  V.  BX7RBANK. 

TOnure  of  Oflloe  Fixed  by  Constitution  cannot  be  altered  by  legis- 
lature. 

Approved  in  The  King  v.  Testa,  7  Haw.  206,  holding  judge  appointed 
to  supreme  court  under  constitution  could  not  be  recovered  by  act  of 
legislature;  Commonwealth  v.  Sheatz,  228  Pa.  306,  77  Atl.  549,  holding 
term  of  state  treasurer  could  not  be  extended  by  legislature. 

Term  of  District  Judge  Elected  upon  occurrence  of  vacancy  is  for 
full  term  of  six  years. 

Approved  in  State  v.  Sehnitger,  17  Wyo.  89,  96  Pac.  244,  follow- 
ing rule. 

12  Oal.  394-402,  PEOPLE  v.  TEMPLETON. 
Irregularities  Avoiding  Elections.    See  note,  90  Am.  St.  Rep.  68. 
1  Cal.  Nofces—ia 
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12  Cal.  403-409,  BUBXE  ▼.  TABLE  MOUNTAIN  WATEB  00. 

Beasons  Given  liy  Judge  in  Findings  are  no  part  of  judgment.  The 
point  decided  is  the  thing  fixed  by  the  judgment. 

Approved  in  Terre  Haute  k  Ind.  etc.  B.  B.  Co.  v.  State,  159  Ind. 
472,  65  N.  E.  413,  holding  court's  reasoning  in  sustaining  demurrer 
wholly  immaterial  if  right  reeult  w&a  reached;  Stough  y.  Beeves,  42 
Colo.  436,  95  Pac.  959,  holding  oral  remarks  of  judge  at  time  of  deci- 
sion will  not  b^  considered. 

12  Cal.  -409-411,  PEOPLE  V.  21ABTIN. 

Irregnlarities  Avoiding  Elections.    See  note,  90  Am.  St.  Bep.  62. 

Necessity  of  Notice  or  proclamation  of  election.  See  note,  120  Am. 
St.  Bep.  795. 

Miscellaneous. — Cited  in  People  v.  Bosborough,  14  Cal.  187,  188* 

12  Cal.  414-424,  73  Am.  Dec.  560,  PICO  v.  COLUMBET. 

Tenant  In  Common  cannot  Becover  from  cotenant  any  share  of 
profits  of  such  cot  en  ant's  labor  on  common  property,  unless  he  is 
ousted  from  possession. 

Approved  in  Hawaiian  Commercial  etc.  Co.  v.  Waikaper  Sugar  Co., 
9  Haw.  83,  following  rule;  McCord  v.  Oakland  etc.  Min.  Co.,  64  Cal. 
146,  49  Am.  Bep.  686,  27  Pac.  865,  holding  tenant  in  common  of  mine, 
working  it  without  excluding  cotenants,  is  not  accountable  to  them 
for  damages  and  waste;  Brown  v.  Thurstin,  83  Kan.  127,  109  Pac. 
785,  holding  tenant  in  common  had  no  action  for  rent  against  cotenant 
in  possession  when  exclusion  was  not  shown. 

Distinguished  in  Paepcke-Leicht  Lumber  Co.  ▼.  Collins,  85  Ark.  421, 
108  S.  W.  514,  holding  tenant  in  common  who  cut  and  sold  valuable 
standing  timber  on  common  property  liable  to  other  for  proportionate 
share;  Ayotte  v.  Nadeau,  32  Mont.  511,  81  Pac.  148,  holding  common- 
law  rule  that  tenant  in  common  has  no  right  to  collect  rent  from 
cotenant  in  possession  does  not  hold  in  Montana. 

Liability  of  Cotenants  for  Improvements  and  repairs.  See  note,  29 
L.  B.  A.  450. 

Liability  of  Cotenants  to  Account  for  use  and  occupation  and  rents 
and  profits.     See  note,  28  L.  B.  A.  829,  851. 

12  Cal.  426-432,  McGABBITT  v.  BYINOTON. 

Failure  to  Comply  With  Any  One  of  Mining  Bules  of  camp  is  not 
forfeiture  of  title,  but  such  noncompliance  must  be  with  such  rules 
as  make  noncompliance  therewith  forfeiture. 

Approved  in  Sburtcvant  v.  Vogel,  167  Fed.  451,  93  C.  C.  A.  84,  hold- 
ing filing  notice  of  location  of  mining  claim  not  essential  to  validity 
of  location  in  absence  of  well-established  custom  in  vicinage;  dis- 
senting opinion  in  Sturtevant  v.  Vogel,  167  Fed.  456,  93  C.  C.  A.  84, 
majority  holding  valid  mining  location  without  filing  notice  of  loca- 
tion. 

Abandonment  and  Forfeiture  of  mining  claims.  See  notes,  87  Am. 
St.  Bep.  407. 

Location  of  Mining  Claim.    See  note,  7  L.  B.  A.  (n.  s.)  769,  880. 

Work  Done  Outside  Mining  Claim  with  intent  to  work  claim,  to  be 
considered  by  intendment  as  work  done  on  claims,  must  have  direct 
relation  and  be  in  reasonable  proximity  to  it. 


179  NOTES  ON  CALIFOBNIA  BEPOBTS.     12  Cal.  437-476 

Approved  in  Godfrey  v.  I^nat,  20  S.  D.  206,  105  N.  W.  462,  holding 
eonstmction  of  tunnel  outside  mining  claim  made  solely  with  refer- 
ence to  development  of  claim  is  work  on  claim  available  as  annual 
development  work  thereon. 

Nacesslty  of  Calling  Subscribing  Witnessei  to  prove  attested  instru- 
ments.    See  note,  35  L.  B.  A.  326.  328. 

12  Cal.  437-438,  8TODDABT  Y.  VAN  DYKE. 

Effect  of  Judgment  In  Action  against  part  of  obligors  on  joint  or 
joint  and  several  contract  upon  liability  of  others.  See  note,  43 
L.  B.  A.  162. 

12  Cal.  440-449,  BOELANB  ▼.  THOBNTON. 

Injunction  will  not  be  Granted  to  Bestrain  enforcement  of  judgment 
when  complaint  shows  no  reason  for  failing  to  apply  to  district  court 
to  open  judgment  and  allow  answer  to  be  filed. 

Approved  in  Weed  v.  Hunt,  81  Vt.  806,  70  Atl.  565,  following  rule. 

Equitable  Jurisdiction  in  Begard  to  injunctions  against  judgments. 
See  note.  32  L.  B.  A.  328. 

Negligence  as  Cause  for,  and  as  Bar  to,  injunetions  against  judg- 
ments.    See  note,  31  L.  B.  A.  36. 

Miscellaneous.— Cited  in  Kendall  v.  Earl  (Gal.),  44  Pac.  793. 

12  Cal.  460-456,  FABBELL  ▼.  ENBIOHT. 
Alien's  Bight  to  Inherit.    See  note,  31  L.  B.  A.  86,  177. 

12  Cal.  457-466,  BXTTI.EB  ▼.  COLUNS. 

Title  is  not  Transferred  When  Contract  transferring  goods  is  based 
on  fraud. 

Approved  in  Wendling  Lumber  Co.  v.  Glenwood  Lumber  Co.,  153 
Cal.  414,  95  Pac.  1030,  holding  rule  applies  as  to' original  parties  but 
not  as  to  innocent  purchaser  from  vendee. 

Fraud  may  be  Proved  by  circumstances. 

Approved  in  Maxson  v.  Llewelyn  (Cal.),  54  Pac.  734,  following  rule. 

In  Action  for  Damages  for  Trespass  and  conversion  of  goods  plain- 
tiff cannot  recover  value  of  goods  and  also  profits  which  might  have 
been  made  by  their  sale. 

Approved  in  dissenting  opinion  in  Lesch  v.  Oreat  Northern  By.  Co., 
97  Minn.  508,  106  N.  W.  957,  7  L.  B.  A.  (n.  s.)  93,  majority  upholding 
damages  allowed  plaintiff  for  injury  by  reason  of  fright  caused  by 
wrongful  acts  of  defendant's  employees. 

Damages  for  Tort  as  Affected  by  loss  of  profits.  See  note,  52  L.  B. 
A.  53. 

12  Cal.  467-469,  McMILIiAN  y.  BICHABDS. 

Entry  of  Judgment  of  Supreme  Court  by  clerk  of  court  below  is 
mere  ministerial  act. 

Approved  in  State  v.  District  Court,  42  Mont.  173,  111  Pac.  731, 
mandamus  does  not  lie  against  judge  in  trial  court  to  compel  entry  of 
judgment  of  supreme  court  certified  down  after  appeal. 

12  Cal.  469-476,  WELUNGTON  v.  SEDGWICK. 

Where  Goods  are  Levied  on  by  Sheriff  on  execution,  it  is  duty  of 
party  whose  goods  are  taken  to  specifically  point  out  to  sheriff  goods 
not  subject  to  levy  before  he  can  sue  for  their  taking. 
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Approved  in  McCausey  v.  Hoek,  159  Mich-.  576,  124  N.  W.  572,  and 
Johnson  v.  Emery,  31  Utah,  138,  86  Pac.  872,  both  holding  writ  of 
attachment  properly  executed  on  whole  of  mixed  property  where  gar- 
nishee refused  to  point  out  his  own  goods  and  demanded  return  of 
whole. 

Distinguished  in  Susskind  t.  Hall  (Cal.),  44  Pac.  329,  refusing  to 
apply  rule  where  chattels  of  third  party  taken  were  easily  distinguish- 
able. 

12  Oal.  47&-478,  HAlKtT  ▼.  GAVEN. 

Assessments  for  ImprovementB  by  front-foot  rule.  See  note,  23 
L.  R.  A.  (n.  8.)  1159. 

12  CaL  479-482,  ZIEL  ▼.  DUKES. 

Demand  Is  not  Necessary  Before  Suit  on  note  payable  on  demand. 

Approved  in  Ex  parte  Howitz,  2  Cal.  App.  754,  84  Pac.  230,  and 
Heweth  y.  Dean  (Cal.),  25  Pac.  755,  both  following  rule* 

12  CaL  483-499,  PAIGE  v.  O'NEAL. 

"Wliere  Possession  of  Property  is  Wrongfully  Obtained,  no  demand 
is  necessary  before  suit  is  brought.  ^ 

Approved  in  Daggett  v.  Gray  (Cal.),  40  Pac.  960,  holding  allegation 
of  demand  necessary  in  complaint  having  no  allegation  of  wrongful 
acquisition;  Havird  v.  Lung,  19  Idaho,  794,  115  Pac.  931,  Applying 
rule  in  claim  and  delivery  for  horse. 

Participation  in  Fraud  of  Vendor  which  will  invalidate  transfer  for 
good  consideration  as  against  creditors.    See  note,  32  L.  B.  A.  69. 

12  Cal.  500-633,  McOAULEY  ▼.  WELLEB. 

Partisan  Peeling  of  Judge  does  not  disqualify  him  from  sitting  nor 
authorize  change  of  venue. 

Approved  in  Ex  parte  Guerrero,  69  Cal.  102,  10  Pac.  270,  holding 
alleged  prejudice  of  judge  did  not  disqualify  him  from  trying  case 
under  liquor  ordinance;  Day  v.  Day,  12  Idaho,  563,  564,  565,  86  Pac. 
533,  534,  ordering  change  of  venue  upon  showing  of  bias  in  judge; 
Hutchinson  v.  Manchester  St.  By.,  73  N.  H.  275,  60  Atl.  1013,  holding 
criticism  of  defendant's  trial  methods  by  court  did  not  disqualify 
judge. 

In  Forcible  Entry  and  Detainer,  forcible  entry  upon  actual  posses- 
sion being  proven,  plaintiff  is  entitled  to  restitution  of  premises, 
though  fee  simple  title  and  present  right  of  possession  is  shown  by 
defendant. 

Approved  in  Lasserot  v.  Gamble  (Cal.),  46  Pac.  919,  holding  inad- 
missible evidence  of  title  in  defendant  in  forcible  entry  and  detainer 

soit 

Bight  to  Civil  Action  for  forcible  entry  and  detainer.  See  note, 
121  Am.  St.  Bep.  390,  396. 

Forcible  Entry  and  Detainer  Against  One  forcibly  dispossessing 
peaceable  possessor  in  asserting  lawful  right  to  possession.  See  note, 
8  L.  B.  A.  (n.  8.)  428. 

12  Cal.  534-636,  DUTCH  FIiAT  WATER  OO.  V.  MOONEY. 
Location  of  Mining  Claim.    See  note,  7  L.  B.  A.  (n.  s.)  769. 
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12  OaL  635-539,  73  Am.  Dec.  561,  WATERS  ▼.  MOSS. 

In  Action  Against*  Railroad  for  mnning  over  and  killing  horse, 
plaintiff  had  right  to  prove  custom  of  country  to  permit  domestic 
awlmilii  to  run  at  large  on  uninclosed  lands. 

Approved  in  Hamilton  v.  Chicago,  Burlington  etc.  Rj.  Co.,  145  towa, 
437,  124  N.  W.  365,  holding  admissible,  in  action  for  damages  for  in- 
jury to  servant  in  course  of  employment,  evidence  of  customary 
method  of  doing  work. 

Domestic  Animals.    See  note,  140  Am.  8t.  Rep.  137. 

Liability  of  Oiirner  for  Trespass  of  cattle.  See  note,  22  L.  R.  A. 
56. 

12  Cal.  542-555,  ELLISON  ▼.  JACKSON  WATER  CO. 

A  Promise  by  One  to  Fulfill  His  Contract  with  another  is  no  con- 
sideration for  a  promise  by  a  third  person  to  pay  him  for  such  con- 
tract. 

Approved  in  Marinovich  v.  Kilburn,  153  Cal.  642,  96  Pac.  304,  hold- 
ing where  plaintiff  purchased  stock,  paying  in  part,  and  contract  by 
defendant  was  to  repurchase  stock  to  induce  payment  of  remainder, 
neither  existence  of  duty  to  repurchase  nor  performance  of  it  by  plain- 
tiff would  constitute  conaideration  for  contract. 

Performance  of  Existing  Contract  obligation  as  consideration  for 
new  promise.    See  note,  34  L.  R.  A.  43. 

Validity  of  Oral  Promise  to  Pay  another's  pre-existing  debt,  made 
to  secure  benefit  to  promisor,  without  releasing  original  debtor.  See 
note,  22  L.  R.  A.  (n.  s.)  1085. 

Party  for  Whom  Contract  is  Assumed  to  be  made  may  ratify  it,  but 
there  must  be  some  relations,  actual  or  assumed,  of  principal  and 
agent,  to  authorize  ratification. 

Distinguished  in  Capps  v.  Hensley,  23  Okl.  316,  100  Pac.  517,  hold- 
ing lease  made  by  natural  guardian  for  infant,  and  rents  from  which 
as  sole  heir  he  collected  after  infant's  death,  to  be  neither  ratified  nor 
confirmed  by  him  by  such  act,  but  adopted. 

Equity  Raises  No  Lien  in  respect  to  real  estate  in  behalf  of  mechan- 
ics or  materialmen. 

Approved  in  Iios  Angeles  Pressed  Brick  Co.  v.  Higgins,  8  Cal.  App. 
520,  97  Pac.  417,  holding  lien  given  only  by  statute  and  distinct  from 
debt  created  by  furnishing  labor  and  materials. 

12   CaL   665-559,   73   Am.   Dec.    562,   FRALER  y.    SEARS  UNION 
WATER  CO. 

Liability  for  Damming  back  stream.    See  note,  59  L.  R.  A.  820,  904. 

12  CaL  661^63,  MORLET  v.  DICKINSON. 

Surety  on  Contract  is  Discharged  when  levy  of  execution  on  judg- 
ment obtained  thereon  is  released  and  principal's  note  taken. 

Distinguished  in  Read  v.  Am.  Surety  Co.  of  N.  Y.,  117  Iowa,  13,  90 
N.  W.  591,  holding  failure  to  file  laborer's  lien  according  to  statute  did 
not  release  surety  on  bond  of  contractor  for  municipal  street  improve- 
ment given  for  performance  of  work  and  payment  of  labor  claims. 

12  CaL  564-680,  INGOLDSBT  T.  JUAN. 

Dted  by  Wife  of  Her  Separate  Property  with  assent  of  husband 
underwritten  passes  title  though  husband  is  not  joined  as  grantor. 
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Approved  in  Sterling  y.  Park,  129  Ga.  313,  121  Am.  St.  Bep.  224, 
58  S.  E.  830,  13  L.  B.  A.  (n.  8.)  298,  deed  signed  by  grantor  is  opera- 
tive though  his  name  is  omitted  from  body  of  inetrument;  Holt  v. 
Kaaukai,  11  Haw.  503,  under  Civil  Code,  section  1287,  consent  of  hus- 
band to  conveyance  of  her  lands  by  wife  must  be  in  writing;  Peter  v. 
Byrne,  175  Mo.  248,  97  Am.  St.  Bep.  576,  75  S.  W.  438,  deed  of  hus- 
band and  wife  to  wife's  land  considered  and  held  to  be  joint  deed  and 
valid,  although  husband's  name  did  not  appear  in  introductory  clause. 

Explained  in  Cordano  v.  Wright,  159  Cal.  018,  619,  115  Pac.  230, 
231,  where  husband  and  wife  each  owned  individed  interest  in  land, 
wife's  interest  could  not  be  transferred  by  her  by  her  mere  signature 
to  deed  purporting  to  convey  property  of  husband  alone. 

Sufficiency  of  Husband's  Joindsr  in  wife's  conveyance  of  land.  See 
note,  97  Am.  St.  Bep.  591. 

Sixtb  Section  of  Act  of  April  17,  1860^  making  husband  manager  of 
wife's  property,  relates  only  te  property  acquired  after  passage  of  act. 

Approved  in  Beads  v.  de  Lea,  14  N.  M.  464,  195  Pac.  138,  hold- 
ing act  of  March  20,  1901,  providing  neither  husband  nor  wife  shall 
dispose  of  real  estate  acquired  during  coverture  by  onerous  title  ex- 
cept by  joint  deed,  dots  not  affect  property  acquired  prior  to  passage 
of  act. 
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13  Cal.  9-11,  BABEEB  y.  KONEMAN. 

lAw  Fayon  Provision  by  HoBbancl,  when  eoWenrt,  for  wife  and 
family  against  possible  future  misfortune. 

Approved  in  Hoeek  v.  Greif,  142  Gal.  122,  75  Pac.  671,  upholding 
husband's  gift  to  wife  of  communitj  property. 

Effect  of  Conveyajice  by  husband  to  wife.  See  note,  69  L.  B.  A. 
862. 

13  OaL  11-13,  WAUOH  v.  OHAUKOEY. 

It  iB  Doabtfnl  Whether  Appeal  Ides  from  judgment  of  board  of 
supervisors  as  to  location  of  bridge,  but  if  it  does,  it  must  be  direct  to 
some  Superior  tribunal. 

Approved  in  Murray  v.  Board  of  Supervisors,  23  Gal.  495,  district 
eonrt  has  power  to  grant  writ  of  certiorari  to  review  action  of  board 
of  supervisors  in  granting  ferry  license. 

Bnle  AgaJxist  Collateral  Attack  on  judicial  decisions  applies  to 
special  tribunal  which  acts  judicially. 

Bistinguished  in  State  v.  Howard,  83  Yt.  16,  74  AtL  396,  auditor's 
aUowanee  of  claim  of  lailroad  commissioner,  where  there  had  been  a 
fraudulent  cmkeealment,  was  not  binding  on  the  state. 

13  OaL  13-15,  HAFFIJ3>7  ▼.  MATFai. 

A  Foredosnre  is  Bffectoal  only  against  tboee  persons  who  are  made 
parties. 

Approved  in  Horr  v.  Herrington,  22  Okl.  594,  132  Am.  St.  Rep. 
643,  9S  Bac  444,  20  Ir.  B.  A.  (n.  s.)  47,  applying  rule  in  controversy 
over  surplus  arising  from  foreclosure  sale,  where  holder  of  second 
mortgage  was  not  made  a  party  to  the  suit  but  became  purchaser  at 
foreclosure  sale. 

Blglit  to  Strict  Foxodosiire.    See  note,  20  L.  B.  A.  372. 

13  CaL  24-28,  73  Am.  Dec.  666,  HOUSTON  ▼.  WILUAMS. 

A  Decision  of  Court  is  Its  Judgment;  an  opinion  is  a  statement 
sf  the  reason  for  its  conclusion. 

(183) 
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Approved  in  Craig  v.  Bennett,  158  Ind.  13^  02  N.  E.  274,  construing 
the  word  "opinion"  in  Burns'  Revised  Statutes  of  1901,  section  1337j, 
on  application  to  have  appeal  transferred  from  appellate  to  su- 
preme court;  Coffey  v.  Gamble,  117  Iowa,  548,  91  N.  W.  814,  in  suit 
to  restrain  town  from  dodng  street  work  an  opinion  and  decision 
announcing  in  unmistakable  terms  that  injunction  should  be  dissolved 
constituted  dissolution  before  entry  of  deoree;  Russell  v.  Schade 
Brewing  Cb.,  49  Wash.  365,  95  Pac.  328,  where  court  gave  oral  opinion 
in  favor  of  defendant,  and  later  made  written  findings  on  which  judg- 
ment was  entered  for  plaintiff,  it  did  not  review  and  reverse  its 
decision. 

ZaeglBlature  has  No  Power  to  Control  supreme  court  in  the  discharge 
of  its  judicial  duty. 

Approved  in  Alabama  Western  Bl  R.  Co.  ▼.  Talley-Bates  Const. 
Co.,  162  Ala.  410,  50  So.  345,  where,  under  statute  requiring  opinion 
to  be  delivered  by  justice  who  heard  oral  argument,  counsel  acqui- 
esced in  assignment  of  matter  to  judge  who  had  not  heard  argument, 
right  to  invoke  application  of  statute  was  waived;  Ex  parte  Brown, 
166  Ind.  602,  78  N.  E.  556,  upholding  rul«  on  application  of  clerk  of 
supreme  court  for  construction  of  law  as  to  his  right  to  furnish 
carbon  copies  of  opinions  at  less  than  statutory  rate;  Parkison  v. 
Thompson,  164  Ind.  627,  73  N.  E.  115,  under  statute  providing  appel- 
late court  shall  carefully  consider  and  wei£^  the  evidence  given 
before  trial  court  as  presented  in  bill  of  exceptions,  it  is  not  required 
to  weigh  conflicting  oral  testimony;  State  v.  District  Court,  40 
Mont.  209,  105  Piac.  722,  provision  of  code  requiring  supreme  court 
to  state  the  reasons  for  its  decisions  is  not  binding  upon  the  court; 
dissenting  opinion  in  Barnett  v.  State,  42  Tex.  Cr.  321,  62  S.  W.  776, 
and  dissenting  opinion  in  Johnson  v.  State,  42  Tex.  Cr.  995,  58  S.  W. 
67,  51  L.  R.  A.  272,  in  both  majority  upholding  Code  of  Criminal  Pro- 
cedure,  article  723,  prohibiting  review  on  appeal  of  a  charge  not 
excepted  to  in  court  below. 

Legislative  Power  to  Regulate  Bales  of  Ctoort  See  notes,  113  Am. 
St.  Rep.  93;  91  Am.  St  Rep.  402. 

Legislature  cajinot  Oontrol  Records  of  courts  in  so  far  as  necessary 
to  proper  administration  of  justice  by  judges. 

Distinguished  in  Estate  of  Miehle,  3  Cof.  Prob.  101,  102,  where 
will  has  been  filed  for  probate  but  evidence  adduced  is  insufficient 
to  prove  its  execution,  court  cannot  direct  commission  to  take  testi- 
mony of  subscribing  witnesses  in  foreign  country,  will  to  accompany 
«M>mmis8ion. 

XS  Oal.  29-31,  DUNPHT  V.  OUINDON. 

Appeals  Should  be  Allowed  in  all  civil  cases,  provided  amount  in 
dispute  exceeds  statutory  limit. 

Approved  in  History  Co.  v.  Dougherty,  3  Ariz.  394,  29  Pac.  650, 
reconciling  Revised  Statutes  of  1887,  sections  592  and  593,  with  each 
other  as  well  as  with  section  846,  relating  to  appeals  from  district 
court 

13  OaL  31-33,  BRADT  ▼.  REYNOLDS. 

Transfer  of  Title  to  Note  by  indorsement  in  form  of  guaranty. 
See  note,  36  L.  R.  A.  2Z2. 
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Effect  of  Jiidgm«iit  Jn  Action  against  part  of  obligors  oa  joint  or 
joint  and  several  contract  upon  UabiUtj  of  others.  See  note,  43  L. 
B.  A.  16a. 

13  CaL  83-40,  OBTMAN  T.  DIXON. 

Prior  Approprlator  of  Water  for  certain  porpoee  is  entitled  to  it 
to  extent  necessarj  for  that  purpose  to  exclusion  of  subsequent  ap- 
propriator.  ^ 

Approved  in  diMentdng  opinion  in  Lux  v.  Haggin  (Cal.)>  4  Pac. 
933,  majority  holding  state  could  not  authorize  appropriation  of  water 
running  through  priirate  land. 

Bight  of  Prior  Appropriator  of  Water.     See  note^  30  L.  B.  A.  674. 

Periodical  Appropriation  of  Water.    See  note,  46  L.  B.  A.  175. 

Transfer  of  Bight  to  Use  Water  for  irrigation.  See  note,  65  L.  B. 
A  413. 

Abandonment  or  Loss  of  Bights  of  prior  appropriators  of  water. 
See  note,  30  L.  B.  A.  265. 

Change  of  Use  or  Channel  of  water  appropriated.  See  note,  30  L. 
B  A,  387. 

As  a  0«ieral  Bole,  the  Distinction  between  sealed  and  unsealed 
instruments  hae  no  force. 

Approved  in  Oleton  v.  Or^on  Water  Power  &  By.  Co.,  52  Or.  353, 
06  Pac  1008,  20  L.  B.  A.  (n.  s.)  915,  effect  of  seal  being  only  prima 
facie  evidence  of  eoneideration,  release  of  cJaim  for  negligent  death 
may  be  attacked  at  law  for  fraud  in  the  conaideration  as  well  as 
for  fraud  in  the  execution. 

Iilability  of  Grantee  on  Covenants  and  conditions  in  deeds.  See 
note,  126  Am.  St.  Bep.  369l 

13  CaL  40-43,  CBAVENS  v.  DEWET. 

Granting  of  Nonsuit  on  Facts  Presents  Qnestlon  of  law  and  may 
be  reviewed  on  appeal  without  motion  for  new  trial. 

Approved  in  Non-Befillable  Bottle  v.  Bobertson,  8  Cal.  App.  105, 
96  Pac.  325,  and  Archibald  Estate  v.  Mattesoni,  5  CaL  App.  445,  90 
Pac  725,  both  holding  upon  evidence  granting  of  nonsuit  was  error; 
Smith  V.  Superior  Court,  2  Cal.  App.  531,  84  Pac.  55,  applying  rule 
to  appeal  from  judgment  of  justice's  court  granting  nonsuit,  though 
taken  on  questions  both  of  law  and  fact. 

Nonsuit  is  Improperly  Granted  where  there  is  any  evidence  tending 
to  prove  allegations  of  complaint. 

Approved  in  Later  v.  Haywood,  12  Idaho,  83,  85  Pac.  496,  in  action 
to  declare  deed  absolute  in  form  a  mortgage,  nonsuit  was  improperly 
granted. 

13  CaL  45>50,  HASKELL  V.  COBNISH. 

Where  Note  Signed  Solely  With  Agent's  Name  discloses  in  its  body 
an  intention  to  bind  principal  alone,  agent  is  not  liable. 

Approved  in  Perkins  v.  Cooper  (Cal.),  24  Pac  377,  holding  letters 
written  by  an  executor  relating  to  salo  of  property  of  estate  not 
sufficient  writing  to  charge  him  individually  with  commissions  for 
sale;  Nunnemacher  v.  Poss,  116  Wis.  449,  92  N.  W.  377,  note  naming 
corporation  independently  of  and  conjunctively  with  "we,  the  under- 
signed," contained  a  promise  to  pay  by  the  ooip  oration  and  each  of 
the  others  who  signed  it» 
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Liability  of  Principal  on  Kegotiabla  Paper  ezeoated  bj  agent.  See 
note,  21  L.  B.  A.  (n.  •.)  1048,  1049,  1051,  1060. 

Personal  lalability  of  OflLcers  on  note  made  for  corporation.  See 
note,  19  li.  B.  A.  677. 

13  Oal.  53-54,  BICE  ▼.  OASHIBIE. 

Terms  upon  Wblch  Ooort  will  grant  new  trial  are  peculiarly  a  mat- 
ter within  its  diecretlon. 

ApproTed  in  Carver  t.  San  Joaquin  Cigar  Co.,  16  Dal.  App.  766,  118 
Pac.  94,  reaffirming  rule;  Godfrey  v.  Godfrey,  127  Wis.  64,  106  N.  W. 
820,  upholding  order  of  court  setting  aaide  rerdict  and  granting  new 
trial  unconditionally  in  action  on  note. 

IS  CaL  58-61,  VISHEB  ▼.  WEBSTEB. 

Ooflta  of  Former  Trials  may  be  Included  in  final  bill  of  costs. 

Approved  in  Hughes  v.  Chicago  St.  P.  M.  &  O.  B.  Co.,  126  Wis. 
537,  106  N.  W.  530,  plaintiff,  who  obtained  judgment  in  action  for 
personal  injuries  in  the  superior  court,  again  in  the  circuit  court  and 
after  revtersal  on  appeal  obtained  judgment  on  third  trial,  was  enti- 
tled to  costs  of  the  three  trials. 

Disposition  of  Appeal  Where  Without  Fault  of  appellant  record  is 
lost  or  incomplete.    See  note,  25  L.  B.  A.  (n.  &)  864. 

Sale  or  Mortgage  of  Future  Crops.    See  note,  23  L.  B.  A.  450. 

18  Oal.  62-72,  73  Am.  Dec.  669,  HOBN  T.  VOLCANO  WATEB  CO. 

To  Authorize  Intervention  the  Interest  in  the  matter  in  litigation 
must  be  of  such  immediate  character  that  intervener  will  either  gain 
or  lose  by  direct  legal  effect  of  judgment. 

Approved  in  Estate  of  Ohio,  157  Cal.  561,  137  Am.  St.  Bep.  145, 
108  Pac.  525,  construing  word  "intervene"  as  used  in  treaty  with 
foreigfu  country  giving  right  to  consul-general  to  intervene  in  settle- 
ment of  estates;  Guaranty  Bealty  Co.  v.  ^creation  Gun  Club,  12  Cal. 
App.  389,  107  Pac  628,  where  covenant  imposed  on  grantee  of  lota 
by  grantor  for  benefit  of  his  remaining  hunting  lands,  a  subsequent 
grantee  of  one  of  the  lots  is  not  entitled  to  intervene  in  suit  between 
original  grantor  and  subsequent  grantee  of  another  lot  to  restrain 
brea<;h  of  the  covenant;  Beay  v.  Butler  (Cal.),  7  Pac.  673,  person 
asserting  title  paramount  to  both  parties  to  ejectment  suit  cannot 
intervene  in  the  action;  Howe  v.  Meriwether,  172  Fed.  869,  97  C.  C.  A. 
288,  under  statute  person  seeking  to  intervene  must  plead  facts  show- 
ing direct  and  immediate  interest  in  property;  Potlatch  Lumber  Co. 
V.  Bunkel,  16  Idaho,  196,  197,  101  Pao.  397,  23  L.  B.  A.  (n.  a)  536, 
owner  or  claimant  of  property  attached  in  action  for  debt  may  inter- 
vene and  assert  right  to  property;  Pittock  v.  Buck,  15  Idaho,  54,  96 
Pac.  214,  wife  suing  for  divorce  had  right  to  intervene  in  action 
brought  collusively  by  third  party  against  her  hueband  for  debt  to 
defeat  her  property  rights;  Neustadter  Bros.  v.  Doust,  13  Idaho,  623, 
92  Pac  979,  general  creditor  who  haa  no  lien  on  th«  property  by 
contract  or  judgment  is  not  an  "interested  party*'  entitled  to  enjoin 
sale  of  personal  property  secured  by  chattel  mortgage;  Wightman  v. 
Yaryan  Co.,  217  lU.  379,  108  Am.  St.  Bep.  258,  75  N.  E.  504,  in  pro- 
ceeding to  foreclose  trust  deed  to  secure  corporate  bonds  persons 
holding  unexpired  contracts  with  the  corporation  cannot  intervene 
though  fraud  or  collusion  as  to  foreclosure  is  charged;   Donohoo  ▼• 
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Howard,  4  Ind.  Ter.  440,  69  S.  W.  930,  in  action  in  ejectment  where 
plaintiff  claimed  title  under  sale  by  Cherokee  Nation  to  his  grantor, 
plea  of  intervention  by  Cherokee  Nation  alleging  valid  sale  and  non- 
payment of  installmente  was  properly  dismissed;  Yanmeter  v.  Fidelity 
Trust  etc.  Co.,  107  Ky.  113,  53  S.  W.  12,  under  statute  one  seeking 
to  set  aside  deed  to  kind  cannot  intervene  in  action  by  grantee  to 
enforce  ebattel  mortgage  executed  to  secure  rent  under  lease  of  the 
land;  Hindman  v.  Colvin,  47  Wash.  384,  92  Pac.  14t),  simple  contract 
creditors  of  ineolvent  corporation  were  not  entitled  to  intervene  in 
proceeding  to  foreclose  mortgage  on  property  of  corporation;  West- 
land  Publishing  Co.  v.  Royal,  36  Wa*h.  419,  78  Pac.  1103,  taxpayer 
of  school  district  had  no  such  interest  in  contract  between  state 
board  of  ed-ucation  and  publisher  of  school  books  as  entitled  him 
t^  intervene  in  action  by  publisher  against  directors  of  taxpayer's 
district. 

InterventloiL    See  note,  123  Am.  St.  Rep.  307. 

Aa  Against  Subsequent  Oreditors  a  conveyance,  though  voluntary, 
is  not  void  unless  made  with  fraudulent  intent. 

Approved  in  Schultz  v.  McLean  (Cal.),  25  Pac.  430,  holding  inade- 
quacy of  consideration  did  not  show  fraud  in  conveyance  of  land. 

Evidence  of  Intent  to  Defraud  Existing  Oreditors  is  prima  facie 
evidence  of  fraud  against  subsequent  creditors. 

Approved  in  Hemenway  v.  Thaxter,  150  Cal.  741,  90  Pac.  117, 
following  rule;  House  v.  Johnson,  19  Colo.  App.  528,  76  Pac  744, 
applying  rule  where,  in  attachment  by  as6igne>e  of  note,  third  party 
intervenes,  claiming  to  hold  under  conveyance  from  defendant  prior 
to  assignment. 

Court  Takes  Judicial  Notice  of  Statns  of  case  as  shown  by  its  own 
records. 

Approved  in  Pilant  v.  Hirsch  k  Co.,  14  N.  M.  14,  88  Pac.  1130, 
when  defendant's  answer  was  stnricken  out  and  he  elected  not  to 
amend,  cause  was  ripe  for  judgment  without  acting  on  motion  for 
security  for  costs  filed  with  answer. 

18  CaL  73,  SPEEB  V.  SEE  YX7P  CO. 

Chinese  are  Incompetent  aa  Witnesses  in  suits  to  which  white  per- 
sons are  parties. 

Distinguished  in  Pumphrey  v.  State,  84  Neb.  639,  122  N.  W.  20, 
23  L.  R.  A.  (n.  s.)  1023,  adult  citizen  of  Empire  of  Japan  was  com- 
petent to  testify  in  criminal  proceeding. 

13  Cal.  75-76,  McHENDBT  ▼.  BEILLY. 

Lien  for  Purchase  Money  of  homesteada.  See  note,  86  Am.  St.  Bep. 
174. 

Effect  of  Conveyance  or  Encumbrance  of  homeetead  by  one  spouse 
only.     See  note,  95  Am.  St.  Bep.  931. 

13  CaL  76-79,  SCAIiES  ▼.  SCOTT. 

Conditions  Precedent  to  Equitable  Bemedies  of  creditors.  See  note, 
23  L.  B.  A.  (n.  s.)  40. 

13  Cal.  81-85,  GOODE  ▼.  SMITH. 

When  Defects  in  Certificates  of  acknowledgment  are  fatal.  Se« 
note,  108  Am.  St  Bep.  571. 
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13  Gal.  87-106,  BAEEB  ▼.  BAEEB. 

In  Action  for  Diyorce,  Oonfessions  of  Defendant  are  admiaBlble 
but  must  be  corrol>orated. 

Approved  in  Kenm^ton  v.  Kenniston,  6  Cal.  App.  660,  92  Pac.  1038, 
holding  evidence  insufficient  to  prove  desertion  as  ground  for  divorce; 
Bell  V.  Bell,  15  Idaho,  21,  22,  24,  96  Pac.  202,  203,  letters  and  admis- 
sions of  defendant  will  not  alone  sufficiently  corroborate  testimony 
of  plaintiff  as  to  fact  of  desertion. 

Antenuptial  Pregnancy  by  Stranger  concealed  from  husband  viti- 
ates the  contract  of  marriage  ab  initio  and  authorizes  divorce. 

Approved  in  Wallace  v.  WaUace,  J37  Iowa,  39,  126  Am.  St.  Bep. 
253,  114  N.  W.  528,  14  L.  B.  A.  (n.  9,)  544,  applying  rule  though 
husband  also  had  intercourse  with  wife  before  marriage;  Smith  v. 
Smith,  171  Mass.  406,  68  Am.  St.  Bep.  440,  50  N.  E.  934,  annulling 
marriage  where  prior  to  its  consummation  husband  was  found  to  be 
affected  with  syphilis  which  was  incurable;  Beynolds  v.  Beynolds, 
85  Mass.  (3  Alien)  611,  annulling  marriage  where  woman  wa9  preg- 
nant. 

Distinguished  in  Franke  v.  Franke  (Cal.),  31  Pac.  573,  holding  such 
pregnancy  at  time  of  marriage  not  ground  for  annulment  where  hus- 
band htad  previously  had  sexual  intercourse  with  wife  and  knew  of 
her  pregnancy. 

Antenuptial  Pregnancy  or  Unchastlty  as  ground  of  divorce  or 
annulment  of  marriage.     See  note,  18  L.  B.  A.  375,  377. 

A  Woman  to  be  liiarriageable  must  at  the  time  be  able  to  bear 
children  to  her  husband,  and  representation  to  that  effect  is  implied 
in  nature  of  contract. 

Distinguished  in  Franke  v.  Franke  (Cal.),  31  Pac  573,  holding  preg- 
nancy of  woman  at  time  of  marriage  not  ground  for  annulment  under 
Civil  Code,  sectiona  58,  82,  for  physical  incapacity. 

Impotency  as  Ground  for  divorce.    See  note,  116  Am.  St.  Bep.  244. 

13  Cal.  107-116,  SMITH  ▼.  BBANNAN. 

Party  In  Poflsession  Under  Deed  which  creates  an  equitable  estate 
or  right  of  possession  may  sue  to  quiet  title. 

Approved  in  Hayford  v.  Wallace  (Cal.),  46  Pac.  295,  conveyance 
by  one  of  two  trueteee  and  beneficiary  of  trust  after  he  became  of 
age  sufficient  to  enable  grantee  to  quiet  title  against  all  except  trus- 
tee; Pollack  M.  &  M.  Co.  v.  Davenport,  31  Mont.  453,  78  Pac.  768, 
upholding  complaint  in  action  to  quiet  title,  objected  to  because  it 
nowhere  pleads  plaintiff  is  the  owner  of  the  property;  Blakemore  v. 
Boberts,  12  N.  D.  401,  96  N.  W.  1031,  upholding  right  of  executor  to 
bring  action  to  quiet  title  to  property  on  which  his  testator  had 
lien  by  virtue  of  having  purchased  same  at  tax  sale. 

13  Cal.  116-133,  PIBBCE  ▼.  BOBINSON. 

Agreement  of  Mortgragor  That  Mortgagee  in  possession  may  pay 
claims  of  third  pereone  from  mirpkis  funds  is  equitable  assignment 
of  such  surplus. 

Approved  in  Brady  v.  Baneh  Mining  Co.,  7  Cal.  App.  184,  94  Pac. 
86,  order  for  payment  of  money  being  whole  amount  due  from  drawee 
to  drawer  operates  as  equitable  assignment  of  claim;  Bank  of  Yolo 
V.  Bank  of  Woodland^,  3  Cal.  App.  568,  86  Pac.  822,  order  on  third 
person  for  commissions  and  profits  to  arise  from  operation  of  char- 
tered vessela  operates  as  assignment. 
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Tenns  of  Written  Instnuuent  may  Im  Varied  by  parol  evidence 
where  an  equity  is  sought  to  be  shown  superior  to  the  writing. 

Approved  in  Jolivet  ▼.  Chaves,  125  La.  936,  52  So.  103,  where  re- 
corded act  purporting  to  be  "sale  with  right  of  redemption''  was  in 
reality  an  act  of  mortgage,  purchaser  on  faith  of  record  will  be  pro- 
tected in  his  purchase;  O'Brien  v.  Paterson  Brewing  &  Malting  Co., 
69  N.  J.  £q.  130,  61  Atl.  442,  applying  rule  in  action  to  restrain  col- 
lection of  note  and  mortgage  given  on  transfer  of  saloop.  business  to 
complainant,  where  there  was  oral  agreement  it  would  not  be  en- 
forced; Wagg  V.  Herbert,  19  Okl.  562,  92  Pac.  264,  deed  absolute  on 
its  face  was  only  a  mortgage  in  transaction  where  mortgagee  obtained 
deed  of  mortgaged  premises  from  mortgagor;  Shields  v.  Simonton,  65 
W.  Va.  183,  63  S.  E.  974,  recital  in  deed  purporting  to  cancel  or  re- 
lease antecedent  indebtedness  did  not  preclude  establishment  of  facts 
showing  it  to  be  mortgage. 

Distinguished  in  Keifer  v.  Myers,  14  Cal.  App.  340,  111  Pac.  1038, 
written  agreement  of  pledge  cannot  be  shown  by  parol  to  be  a  sale, 
any  more  than  it  could  be  shown  that  a  mortgage  was  intended  as  a 
grant. 

Fraud  in  the  XTse  of  Instniments  is  as  much  a  ground  for  the  inter- 
position of  equity  as  fraud  in  their  creation. 

Approved  in  Gibbons  v.  Gibbons  Consolidated  Mining  etc.  Co.,  37 
Colo.  104,  86  Pac.  96,  extrinsic  evidence  was  competent  to  show  bill 
of  sale  was  mortgage  where  complaint  contained  no  allegation  of  fraud 
in  the  making  of  bill. 

Proceeds  of  Trust  Property  cannot  Pass  to  administrator  as  assets 
for  benefit  of  creditors  of  deceased. 

Approved  in  Probate  Court  v.  Williams,  30  B.  I.  161,  73  Atl.  388,  as 
property  held  by  a  decedent  in  trust  is  no  part  of  his  estate,  sure- 
ties on  administration  bond  are  not  liable  for  action  of  executor  in 
relation  thereto. 

Maxim  "Once  a  Mortgage  always  a  mortgage."  See  note,  131  Am. 
St.  Bep.  919. 

Sale  of  Expectancy  by  prospective  heir.    See  note,  33  L.  B.  A.  269. 

IS  CaL  133-145,  WELLB,  t'ABGO  ft  CO  ▼.  BOBINSON. 

Doctrine  of  Election  Applies  Only  when  party  is  cognizant  of  all 
the  facts  and  then  makes  a  free  and  deliberate  choice. 

Approved  in  Garrett  v.  Farwell  Co.,  199  111.  441,  65  N.  E.  363,  com- 
mencing of  suit  to  set  aside  conveyance  of  land  made  in  exchange 
for  stock  of  goods  due  to  misunderstanding  of  facts  does  not  prevent 
later  action  to  recover  the  goods;  Linn  v.  Ziegler,  68  Kan.  533,  75 
Pac.  490,  action  commenced  by  one  holding  mortgage  claim  against 
deceased  person  to  collect  debt,  without  knowledge  of  all  the  facts, 
was  no  bar  to  another  action  for  same  debt  after  knowledge  of  facts; 
Noyes  v.  Edgerly,  71  N.  H.  504,  53  Atl.  313,  in  action  against  sherifiF 
for  false  imprisonment,  "brief  statement"  alleging  plaintiff  had  elected 
to  treat  his  imprisonment  as  legal,  without  stating  he  was  cognizant 
of  his  legal  rights,  was  defective. 

13  CaL  145-156,  SAUNDEBS  ▼.  HAYNSa 

Act  OlTing  Jurisdiction  Over  Subject  of  contested  elections  to  judge 
of  county  court  is  eonstitutional  and  embraces  district  judges. 
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Approved  in  Busb  ▼.  Head,  154  Gal.  280,  97  Pac.  514,  holding  office 
of  superior  judge  subject  to  contest  under  Code  of  Civil  Procedure, 
section  1111,  providing  for  contest  of  right  of  any  person  declared 
elected  to  office. 

The  Fact  That  the  Candidate  Becelving  highest  number  of  votes  at 
election  is  ineligible  does  not  give  office  to  next  highest  on  list. 

Approved  in  Campbell  v.  Free,  7  Cal.  App.  154,  93  Pac.  1061,  re- 
affirming rule;  State  v.  Frear,  144  Wis.  88,  90,  128  N.  W.  1072,  votes 
knowingly  cast  for  candidate  on  primary  ticket  who  died  a  few  days 
before  election  were  thrown  away. 

Effect  of  Election  where  successful  candidate  is  ineligible.  See 
notes,  124  Am.  St.  Rep.  211,  212;  13  L.  R.  A.  (n.  s.)  1013. 

Employment  of  Inspector  of  Cuatoma  is  not  a  lucrative  office  under 
federal  government  within  provision  of  state  constitution  disqualify- 
ing such  from  office. 

Approved  in  Reed  v.  Schon,  2  CaU  App.  57,  83  Pac.  79,  retired  army 
officer  does  not  hold  a  lucrative  "office"  within  the  meaning  of  sec- 
tion 20,  article  IV  of  the  state  Constitution. 

13  Cal.  15&-158,  BURNETT  ▼.  WHITESIDEa 

Injunction  Againat  Collection  of  illegal  taxes.  See  note,  22  I».  R.  A. 
700,  704. 

13  Cal.  159-166,  STATE  T.  BOQEBS. 

Effect  of  State  Constltutionfl  and  Statutes  upon  inheritance  by  or 
from  alien.    See  note,  31  L.  R.  A.  86,  87. 

IS  CaL  171-172,  DE  WITT  ▼.  POBTEB. 

Common-law  Count  for  Money  had  and  received,  without  alleging 
facts  creating  indebtedness,  states  cause  of  action. 

Distinguished  in  Truro  v.  Passmore,  38  Mont.  550,  100  Pac.  968, 
under  code  provision,  common-law  count  insufficient  to  state  cause 
of  action  for  fraud. 

13  CaL  173-175,  CIiABY  v.  HOAOIJIND. 

Writ  of  Certiorari  will  not  Lie  where  there  is  an  adequate  remedy 
by  appeal. 

Approved  in  Olcese  t.  Justice's  Court,  156  Cal.  85,  103  Pac.  317,  re- 
fusing certiorari  from  supreme  court  to  review  judgment  of  justice's 
court;  Chapman  v.  Justice  Court,  2d  Nev.  161,  86  Pac.  554,  holding 
certiorari  does  not  lie  from  supreme  court  to  review  conviction  in  jus- 
tice's court  on  ground  that  justice  was  without  jurisdiction. 

13  Cal.  175-189,  PATTISON  v.  SUPEBVISOBS. 

Article  VIII  of  Constitution,  Prohibiting  State  from  creating  debts 
over  a  certain  amount,  does  not  apply  to  debts  authorized  to  be 
created  by  municipal  corporations. 

Approved  in  Van  Cleeve  v.  Passaic  Valley  Sewerage  Commrs.,  71 
N.  J.  L.  228,  58  Atl.  588,  reaffirming  rule;  Kennebec  Water  Dist.  t. 
Waterville,  96  Me.  255,  52  Atl.  783,  applying  rule  in  action  to  con- 
demn property,  brought  by  water  district  which  included  within  its 
limits  a  city  which  had  already  exceeded  its  debt  limit;  Blais  v. 
Franklin,  31  R.  I.  126,  77  Atl.  185,  no  state  debt  was  created  by  act 
providing  for  appointment  of  commission  for  erection  of  bridge  be- 
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tween  the  cities  of  Pawtacket  and  Central  Falls;  State  v.  Candland, 
36  Utah,  429,  104  Pac.  294,  Utah  Laws  of  1909,  page  335,  chapter 
124,  section  1,  authorizing  regents  of  University  of  Utah  to  expend 
two  hundred  and  fifty  thousand  dollars  for  central  building,  was  un- 
constitutional, as  such  indebtedness  was  state  indebtedness. 

IS  OaL  190,  BRANCH  TURNPIKE  CO.  T.  YUBA  COUNTY. 

Bill  for  Injunction  must  State  Facts  showing  irreparable  injury, 
mere  allegation  in  general  terms  not  being  sufficient. 

Approved  in  Bishop  v.  Owens,  5  Cal.  App.  87,  89  Pac.  846,  holding 
in  suit  to  enjoin  defendant  from  entering  upon  and  letting  down 
ladders  and  ropes  upon  the  roof  of  plaintilTs  building  from  an  ad- 
joining building,  allegations  of  irreparable  injury  not  sufficient;  Em- 
pire Transportation  Co.  v.  Johnson,  76  Conn.  82,  55  Atl.  589,  holding 
in  suit  for  injunction  to  restrain  replevying  of  certain  coal  barges, 
allegations  to  show  irreparable  injury  not  sufficient;  Holke  v.  Herman, 
87  Mo.  App.  139,  holding  complaint  to  enjoin  construction  of  pond 
on  property  adjacent  to  plaintiff's  dwelling  insufficient  to  show  nui- 
sance. 

13  Cal.  191-203,  HOUSES  ▼.  BOOEB8. 

Authority  of  Attorney  Who  Appears  will  be  Presumed,  and  his  ac- 
tion will  bind  the  party  unless  in  cases  of  fraud  or  insolvency  of  the 
attorney. 

Approved  in  Gregory  v.  Ford,  14  Cal.  143,  73  Am.  Dec.  639,  holding 
a  defendant  showing  no  defense  to  action  cannot  go  into  equity  to  en- 
join judgment  by  default  on  ground  sheriff's  return  of  service  upon 
him  is  false. 

Implied  Authority  of  Attorney  in  conducting  litigation.  See  note, 
132  Am.  St.  Bep.  166. 

Bffect  of  Judgment  Obtained  upon  unauthorised  appearance  by  at- 
torney.   See  note,  21  L.  B.  A.  848. 

13  CaL  203-214,  HASTINGS  v.  HAUiEOK. 

Uabilitj  of  Attoznej  to  Client  for  mistake^  See  note,  52  L.  B.  A. 
333,  886. 

IS  CaL  220-239,  McDONAU)  y.  BEAB  BIVEB  ETC.  MIN.  CO. 

Water  Bights  Acquired  by  Appropriation  pass  by  deed  of  the  land 
as  appurtenant  thereto. 

Approved  in  Watts  v.  Spencer,  51  Or.  270,  94  Pac.  42,  parol  sale  of 
land  and  appurtenant  water  rights  accompanied  by  surrender  of  pos- 
session to  purchaser  created  equitable  estate  in  water  rights;  dissent- 
ing opinion  in  Lux  ▼.  Haggin  (Cal.),  4  Pac.  933,  majority  holding  state 
could  not  authorise  appropriation  of  water  running  through  private 
land. 

BAght  of  Prior  Appropriator  of  water.     See  note,  30  L.  B.  A.  676. 

One  Taking  Up  MUlsite  on  public  agricultural  land  and  erecting 
mill  and  dwellings  thereon  and  appropriating  waters  of  stream  for  use 
of  mill  may  use  water  for  mill  erected  at  same  place  years  afterward. 

Approved  in  Lower  Tule  Biver  Ditch  Co.  ▼.  Angiola  Water  Co.,  149 
Cal.  499,  36  Pac.  1082,  one  may  by  prior  actual  and  complete  appro- 
priation and  use,  without  proceeding  under  code,  acquire  right  to 
water  used,  superior  to  later  appropriator  in  code  manner. 


13  Cal.  24^-320    NOTES  ON  CALIFORNIA  EEPOETa  192 

How  Far  Grant  of  Mill  includes  water  rights.  See  note,  58  L.  B.  A. 
488. 

Xiqiiitable  Title  as  Sustaining  Action  for  injury  to  realty.  See  note, 
30  L.  B.  A.  (n.  s.)  233. 

13  Cal.  242-290,  FOBBES  v.  SCANNBL. 

By  "Common  Law"  is  Intended  that  law  which  is  found  in  de- 
cisions as  distinguished  from  that  found  in  statutes. 

Approved  in  Williams  v.  Miles,  68  Neb.  470,  110  Am.  St.  Bep.  431, 
94  N.  W.  708,  62  L.  B.  A.  383,  discussing  meaning  of  term  "common 
law  of  England"  in  statute  making  common  law  of  England  rule  of 
decision  in  all  cases  not  governed  by  statute. 

Transfer  of  Property  Out  of  State  by  bankruptcy  or  other  kindred 
proceedings.     See  note,  23  L.  B.  A.  39. 

Necessity  of  Acceptance  of  Assignment  or  deed  of  trust  for  cred- 
itors.    See  note,  24  L.  B.  A.  370,  371. 

Jurisdiction  and  Powers  of  consuls.    See  note,  45  L.  B.  A.  49^. 

13  Cal.  290-295,  CUBTIS  T.  8ACBAMENT0  COUNTY. 

Becorder  of  City  of  Sacramento  when  acting  as  justice  of  the  peace 
was  entitled  to  collect  fees  therefor  from  county,  but  was  bound  to 
pay  them  into  city  treasury. 

Approved  in  Carlisle  v.  Tulare  County  (Cal.),  49  Pac.  4,  holding 
under  statute  where  recorder  is  acting  as  justice  of  peace,  marshal's 
fees  for  service  of  process  issuing  out  of  recorder's  court  are  charge- 
able to  county. 

IS  Cal.  295-306,  BIDDUES  T.  BAKBB. 

Admissibility  and  Effect  against  surety  of  judgment  against  prin- 
cipal.   See  note,  132  Am.  St.  Bep.  763. 

18  Cal.  306-320,  73  Am.  Dec.  575,  BENSLEY  ▼.  MOUNTAIN  LAKE 
WATEB  CO. 

In  Condemnation  of  Private  Property  just  compensation  must  be 
paid  or  secured  to  the  owner  as  co-ndition  pnecedenrf;  to  acquiring  title 
or  right  of  possession. 

Approved  in  Johnson  v.  Alameda  County,  14  Cal.  107,  holding  where 
compensation  did  not  accompany  taking  of  land  by  county  for  pub- 
lic use,  whole  taking  was  void  and  constituted  trespass  tyy  the  par- 
ties; California  Southern  B.  Co.  v.  Colton  Land  &  Water  Co.  (Cal.), 
2  Pac.  40,  holding  the  compensation  required  is  the  value  of  the  land 
at  time  of  trial. 

When  Title  Passes  in  Condemnation  Proceedings.  See  note,  16  L.  B, 
A.  (n.  s.)  538. 

Failure  to  Act  Under  Order  condemning  land  to  public  use  will 
constitute  abandonment  of  right. 

Distinguished  in  Woolard  v.  Nashville,  108  Tenn.  364,  67  S.  W.  804, 
where,  after  award,  city  took  possession  and  proceeded  to  construct 
extensive  improvement,  it  did  not  abandon  proceedings  by  failing  to 
prepay  damages  awarded. 

Injunction  Against  Trespass  on  Bealty.  See  note,  99  Am.  St.  Bep. 
741. 
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IS  CaL  321-325,  WATTS  ▼.  WHITE. 

Party  SeeUxig  to  Rescind  Contract  must  restore  other  party  to  con- 
dition in  which  he  was  before  the  contract. 

Approved  in  Wills  v.  Porter  (Cal.),  61  Pac.  1111,  holding  where 
corporation  paid  a  debt  to  its  principal  stockholder  in  consideration 
of  his  guaranteeing  its  note  to  bank,  suit  \>j  other  stockholders  to 
compel  repayment  cannot  be  maintained  without  relieving  him  of 
guaranty. 

13  CaL  326-330,  PATTEN  r.  GREEN. 

Boaid  of  Equalization  has  No  Power  to  raise  valuation  of  land  with- 
out notice  to  the  owner. 

Disapproved  in  Carroll  v.  Alsup,  107  Tenn.  277,  280,  64  S.  W.  198, 
199,  where  a  public  statute  specifies  time  board  of  equalization  shall 
meet,  no  other  notice  of  meeting  or  action  of  board  is  required. 

13  Cal.  335-342,  73  Am.  Dec.  584,  WMiTJJEY  T.  BUTTERFIELD. 

Liability  of  Ministerial  Officers  for  nonperformance  and  misper- 
f  ormance  of  official  duties.    See  note,  95  Am.  St.  Bep.  98. 

13  CaL  343-359,  PEOPUES  ▼.  BXJBR. 

I*egislatare  may  Authorize  Municipal  Corporation  to  pay  claims 
invalid  in  law,  but  equitable  and  just  in  themselves. 

Approved  in  £arle  v.  Commonwealth,  180  Mass.  583,  91  Am.  St. 
Bep.  326,  63  N.  £.  10,  57  L.  B.  A.  292,  metropolitan  water  supply  act 
(Stats.  1895,  c.  488,  sec.  14)  not  unconstitutional  because  allowing 
compensation  for  injury  to  such  business  as  the  professional  practice 
of  a  physician;  Merchants'  Nat.  Bank  v.  City  of  East  Grand  Forks, 
94  Minn.  251,  102  N.  W.  705,  upholding  right  of  legislature  to  pass 
curative  act  requiring  city  to  pay  disputed  obligations;  State  v.  Aber- 
deen, 34  Wash.  69,  74  Pac.  1024,  applying  rule  in  action  by  state 
against  city  to  recover  balance  due  from  municipality  on  account  of 
moneys  received  by  it  for  issuance  of  licenses  to  sell  intoxicating 
liquor. 

Distinguished  in  Lewis  v.  Colgan  (Cal.),  44  Pac.  1083,  holding 
nnder  article  IV,  section  32,  of  state  Constitution  of  1879,  an  appro- 
priation for  salary  of  expert  to  board  of  examiners  is  invalid,  there 
being  no  express  antecedent  authority  in  the  board  to  appoint  such 
expert. 

Power  of  Legislature  to  Impose  Burdens  upon  municipalities  and 
to  control  their  local  administration  and  property.  See  note,  48  L. 
B.  A.  468,  471,  473. 

LawB  may  be  Absolute  or  may  be  subject  to  such  condition  as  leg- 
islature may  impose. 

Approved  in  Wheeler  v.  Herbert,  152  Cal.  234,  92  Pac.  357,  apply- 
ing rule  upholding  act  of  1907,  changing  boundaries  of  Freeno  and 
Kings  counties;  Arnett  v.  State,  IGS  Ind.  185,  80  N.  E.  154,  8  L.  B.  A. 
(n.  8.)  1192,  Bprns'  Annotated  Statutes  of  1901,  section  3717  ct  seq., 
providing  for  metropolitan  police  force  in  certain  cities,  is  not  invalid 
as  an  improper  delegation  of  legislative  power;  Attorney  General  v. 
Amott,  145  Mich.  421,  108  N.  W.  648,  upholding  public  acts  of  1883, 
page  34,  No.  39,  sec.  14,  as  amended  by  public  acts  of  1899,  page 
262,  No.  231,  imposing  ad  valorem  tax  on  corporations  organized 
under  act,  subject  to  right  to  pay  specific  tax  instead;  State  v.  Bogers, 
I  0»1.  Notet— IS 
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97  Minn.  324,  106  N.  W.  346,  upholding  right  of  legislature  t<5  pasi 
law  operative  in  future  upon  happening  of  some  contingency;  State 
V.  District  Court,  30  Nev.  232,  94  Pac.  73,  holding  an  act  for  incorpo- 
ration of  cities  not  unconstitutional  as  delegating,  legislative  power 
to  judicial  department  because  it  authorizes  district  court  to  deter- 
mine whether  petitioners  for  incorporation  complies  with  require- 
ments. 

Iieglfllature  has  Power  to  Dispose  of  the  public^  funds  of  political 
subdivisions  of  the  state. 

Approved  in  McSurley  v.  McGrew,  140  Iowa,  169,  176,  132  Am.  St. 
Bep.  248,  118  N.  W.  418,  421,  applying  rule  in  action  on  official  bond 
of  county  treasurer  to  recover  money  lost  through  failure  of  bank  in 
which  funds  were  deposited  without  order  of  board  of  supervisors; 
Horton  v.  City  of  Newport,  27  R.  L  288,  61  Atl.  761,  1  L.  B.  A.  (n.  s.) 
512,  upholding  right  of  legislature  to  require  payment  of  expenses  of 
police  department  by  city  of  Newport. 

13  OaL  363-369,  STEINBACH  ▼.  LEESE. 

Miscellaneous. — Cited  in  Steinback  v.  Lose,  27  Cal.  299,  on  subse- 
quent appeal. 

13  OaL  369-372,  OBD  T.  STEAMEB  UNOLE  SABi. 

A  Contract  for  Transportation  of  Passenger  from  San  Francisco 
to  New  York  is  an  entirety,  though  entire  voyage  not  made  by  one 
vessel,  and  original  vessel  liable  under  Practice  Act,  section  317, 
wherever  breach  occurs. 

Approved  in  Pflster  v.  Dascey,  65  Cal.  405,  4  Pac.  395,  holding  pur- 
chaser at  execution  sale  could  join  suit  to  set  aside  conveyances  by 
judgment  debtor  in  fraud  of  creditors  and  to  recover  possession  of 
property,  all  the  matters  complained  of  being  parts  of  one  transaction 
and  design  to  defraud. 

13  Oal.  373-422,  WATEBMAN  ▼.  SMITH. 

Mexican  Grant  of  Specified  Quantity  of  Land  within  exterior 
boundaries  conferred  only  a  vested  interest  in  the  specific  quantity 
designated,  to  be  afterward  surveyed  and  laid  off  by  the  govern- 
ment, which  right  of  segregation  passed  to  the  United  States. 

Approved  in  Ohm  t.  San  Francisco  (Cal.),  25  Pac.  156,  holding 
Mexican  grant  so  vague  and  uncertain  in  description  as  to  pass  no 
definite  tract  by  force  of  the  grant  alone  is  not  aided  by  possession 
taken  under  it  by  grantee;  Sullivan  v.  State,  41  Tex.  Civ.  App.  94, 
95  S.  W.  648,  right  to  land  claimed  under  act  of  1852  confirming 
grant  and  providing  for  survey  was  not  dependent  upon  the  survey. 

Patent  Issued  upcni  a  Oonfirmed  Mexican  Grant  is  only  evidence  of 
the  pre-existing  title  made  perfect  by  confirmation  and  survey. 

Approved  in  De  Guyer  v.  Banning  (Cal.),  25  Pac.  255,  holding 
decree  of  court  confirming  Mexican  grant  and  defining  boundaries 
givee  title  upon  which  ejeetment  may  be  maintained. 

13  Oal.  422-427,  73  Am.  Dec.  589,  PABKS  Y.  ALTA  OALIFOBNIA 
TEI..  GO. 

Telegraph  Oompanles  are  Oommon  Carriers,  subject  to  rules  gor- 
erning  same. 

Approved  in  Cowan  v.  Western  Union  Telegraph  Co.,  122  Iowa,  381, 
101  Am.  St.  Bep.  268,  98  N.  W.  283,  64  L.  B.  A.  545,  negligent  trans^ 
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mission  of  message  is  a  tort,  damages  for  which  are  not  limited  to 
saeh  as  were  contemplated  by  the  parties  to  the  contract;  Strahom- 
Hutton-Evans  Oom.  Co.  t.  Western  Union  T<el.  Co.,  101  Mo.  App.  506, 
74  S.  W.  878,  error  in  transmitting  telegram  was  not  proximate  cause 
of  loss. 

Inqulrisfl  for  Purpose  of  Ascertaining  whether  damages  sustained 
were  real  or  nominal  are  pertinent. 

Approved  in  Texas  etc.  Tel.  Co.  v.  Mackenzie,  36  Tex.  Civ.  181,  81 
S.  W.  584,  applying  rule  in  action  against  telegraph  company  for 
delay  in  delivering  telegram  consisting  of  bid  for  erection  of  build- 
ing; Barker  v.  Western  Union  Tel.  Co.,  134  Wis.  155,  126  Am.  St.  Bep. 
1017,  114  N.  W.  441,  14  L.  B.  A.  (n.  s.)  533,  upholding  rule  in  action 
for  damages  for  failure  to  deliver  telegram  to  physician  asking 
whether  he  would  see  another  professionally. 

Elements  of  Damages  Becoverable  for  failure  to  transmit  and  de- 
liver telegrams.     See  note,  117  Am.  St.  Bep.  287,  290,  293,  297. 

Contingencies  in  Possible  Action  of  Sendee  or  third  person,  as 
affecting  liability  for  failure  properly  to  transmit  and  deliver  tele- 
gram.   See  note,  12  L.  B.  A.  (n.  s.)  749. 

13  OaL  427-430,  TEBBY  ▼.  SICKLES. 

FaHnre  to  Object  Within  Reasonable  Time  to  an  account  rendered 
makes  it  an  account  stated. 

Approved  in  Tuggle  v.  Minor,  76  Cal.  100,  18  Pac.  132,  holding  when 
items  of  an  account  are  admitted  as  correct  except  certain  items  left 
to  future  adjustment,  the  account  becomes  stated  as  to  former. 

Distinguished  in  Stimson  Mill  Co.  v.  Hughes  Mfg.  Co.,  8  Cal.  App. 
561.  97  Pac.  323,  holding  rule  not  applicable  where  there  was  no  previ- 
ously existing  liability  of  defendant  to  plaintiff. 

Accounts  Stated.    See  note,  136  Am.  St.  Bep.  44. 

Effect  of  Retaining  Statement  of  Account  to  render  it  an  account 
stated.    See  note,  29  L.  B.  A.  (n.  s.)  335. 

Fraud  or  Mistake  In  an  Account  Stated  must  be  put  in  issue  by  the 
pleadings. 

Approved  in  Naylor  ▼.  Lewiston  etc.  By.  Co.,  14  Idaho,  804,  96  Pac. 
578,  upholding  rule  in  action  to  foreclose  lien  filed  in  support  of  an 
account  stated  for  services  upon  railway  right  of  way. 

IS  Cal.  481-434,  HERBICK  ▼.  HODGES. 

Agent  Who  Undertakes  to  Act  Gratuitously  is  bound  to  the  exercise 
of  ordinary  diligence. 

Approved  in  Kevane  v.  Miller,  4  Cal.  App.  602,  88  Pac.  645,  holding 
agent  liable  to  principal  for  profits  made  out  of  agency;  Sc breeder 
V.  Mauzy,  16  CaL  App.  449,  118  Pac.  462,  applying  rule  where  de- 
fendant agreed  to  store  piano. 

13  CaL  434>444,  PATBICK  ▼.  MONTADEB. 

Attachment  Issued  Before  Maturity  of  Debt  is  prima  facie  void 
as  to  creditors  injured,  but  if  debt  was  contracted  fraudulently,  it  is 
equitably  due,  and  attachment  will  stand. 

Approyed  in  Hillman  v.  Griffin  (Cal.),  59  Pac.  195,  holding  evidence 
to  impeach  an  affidavit  of  attachment  not  admissible  in  a  collateral 
proceeding  by  stranger  to  recover  possession  of  the  property;  May  v. 
Gesellschaft,  211  lU.  316,  71  N.  E.  1003,  holding  where  plaintiff  in 
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attachment  filed  first  declaration  in  tort  and  later  bj  amended  declara- 
tion changed  form  of  action  to  assampsit,  Bueh  irregularity  is  not 
open  to  attack  by  interpleader  whose  rights  were  acquired  pendente 
lite. 

13  OaL  444-458,  HYICAN  T.  BEAD. 

Where  Transaction  Partakes  of  nature  of  judicial  sale,  it  should  be 
construed  strictly. 

Approved  in  United  States  v.  Cameron,  3  Ariz.  106,  21  Pac.  178, 
donee  of  land  claimed  under  Mexican  grant  is  entitled  to  quantity 
specified,  and  no  more. 

Municipal  Owaerahip  of  Tide  Lands.    See  note,  64  L.  B.  A.  336. 

13  OaL  458-477,  SCOTT  ▼.  WABD. 

What  is  Community  Property.  See  notes,  126  Am.  St.  Bep.  103, 
110;  4  Cof.  Prob.  45,  53. 

Applicability  of  State  Community  Property  Laws  to  realty  acquired 
from  federal  government.    See  note,  26  L.  B.  A.  (n.  s.)  111^. 

Beal  Property  Ranted  by  Government  to  citizen  as  separate  or 
community  property.     See  note,  96  Am.  St.  Bep.  916. 

13  CaL  478-489,  MOOBE  ▼.  WILKINSON. 

Survey  and  Patent  are  Conclusive  in  action  of  ejectment. 

Approved  in  Valentine  v.  Sloss  (Cal.),  37  Pac.  329,  reaffirming  rule; 
Bay  V.  Pope,  18'  Cal.  696,  holding  in  ejectment  defendant  who  had  put 
improvements  on  land  believing  it  to  be  public  land  of  United  States 
could  not  set  them  off  against  mesne  profits. 

Distinguished  in  United  Land  Assn.  v.  Knight  (Cal.),  23  Pac.  270, 
holding  in  ejectment  plaintiff  can  attack  the  patent  of  XInited  States 
under  which  defendant  claims  on  ground  that  it  embraces  land  not 
described  in  decree  of  confirmation. 

13  Cal.  490-494,  TBYON  V.  SUTTON. 

Mortgagor  cannot  Complain  of  Indefiniteness  of  description  in  mort- 
gage in  suit  to  foreclose. 

Approved  in  Brenneke  r.  Smallman,  2  Cal.  App.  309,  83  Pac.  304, 
holding  mortgagor  could  not  be  heard  to  complain  of  the  indefinite 
description  of  property  in  chattel  mortgaged. 

IS  CaL  494-502,  73  Am.  Dec.  593,  MOBBISON  v.  WILSON. 

Wife  Could  not  Convey  Her  Separate  Estate  acquired  before  act  of 
1850,  whether  legal  or  equitable,  except  by  joint  deed  of  husband  and 
wife. 

Approved  in  Dentzel  v.  Waldie,  30  Cal.  142,  holding  married  woman 
could  not,  prior  to  act  of  April  3,  18<63,  convey  her  separate  estate  by 
an  attorney  in  fact  but  must  do  it  in  propria  persona. 

Distinguished  in  Grice  v.  Woodworth,  10  Idaho,  466,  467,  109  Am. 
St.  Bep.  214,  80  Pac.  914,  69  L.  B.  A.  584,  where  husband  and  wife 
entered  into  oral  contract  for  sale  of  homestead,  laws  for  protection 
of  homestead  rights  of  wives  could  not  operate  to  relieve  them  against 
fraud  on  their  part. 

What  is  Community  Property.  See  notes,  126  Am.  St.  Bep.  124;  4 
Cof.  Prob.  66. 

Effect  of  Possession  of  real  property,  aa  notice.  See  notes,  104  Am. 
St.  Bep.  344;  13  L.  B.  A.  (n.  s.)  123. 
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13  CaL  510-^12,  SMITH  Y.  DAUi. 

Ominion  in  Beoord  of  Deed  to  make  copy  of  seal  or  some  mark  to 
indicate  it  does  not  vitiate  the  record. 

Approved  in  Sibly  v.  England,  90  Ark.  424,  119  S.  W.  821,  fact  that 
seal  did  not  appear  of  record  did  not  affect  certified  copy  of  record  as 
evidence;  Emmal  v.  Webb,  36  Cal.  203,  arguendo. 

Effect  of  Defective  Becording  of  legal  instruments  on  rights  of 
third  persons.     See  note,  96  Am.  St.  Rep.  400. 

POBsession  of  I^md  as  notice  of  title.  See  note,  13  L.  B.  A.  (n.  b.) 
100. 

13  CaL  514-518,  78  Am.  Dec.  600,  HABBI8  ▼.  BEYNOLD8. 

Bill  in  Equity  to  Account  will  Lie  where  account  is  long  and  com- 
plicated. 

Approved  in  Kaeton  v.  Pazton,  46  Or.  aiO,  80  Pac.  209,  in  suit  for 
accounting  complaint  stated  no  facts  justifying  recourse  to  court  of 
equity. 

Purchaser  at  Sheriff's  Sale  of  "water  ditch''  is  entitled  to  rents  and 
profits  thereof  from  date  of  sale  to  expiration  of  period  of  redemption. 

Approved  in  Estate  of  Johnson,  4  Cof.  Prob.  508,  purchaser  at  exec- 
utor's sale  is  entitled  to  rents  of  property  between  time  of  confirma- 
tion and  delivery  of  deed. 

Miscellaneous. — Cited  in  Baun  v.  Beynolds,  18  Cal.  289. 

13  Cal.  521-526,  WHITE  ▼.  FBATT. 

A  Bill  Quia  Timet  and  to  Specifically  Enforce  an  agreement  will 
not  lie  where  there  is  adequate  remedy  at  law. 

Distinguished  in  Sherwood  v.  Wallin,  1  Cal.  App.  534,  82  Pac.  567, 
holding,  in  suit  for  specific  performance  of  contract  for  transfer  of 
mining  stock,  complaint  sufficiently  shows  no  adequate  remedy  at 
law. 

13  Oal.  526-531,  73  Am.  Dec.  603,  SWIFT  v.  KBAEMEB. 

Where  One  Mortgagee  is  Substituted  for  Another,  equity  will  keep 
the  first  mortgage  alive  when  justice  requires  it. 

Approved  in  Farmers*  Loan  etc.  Cq.  v.  Meridian  Waterworks  Co., 
139  Fed.  671,  where  water  company,  after  suit  against  it  by  city  to 
annul  franchise  had  begun,  made  a  second  issue  of  bonds  secured  by 
trust  deed  to  same  trustee  who  held  prior  deed,  it  providing  also  for 
renewal  and  extension  of  liens  of  prior  mortgage,  the  prior  bond- 
holders and  trustees  were  not  affected  by  lis  pendens. 

13  CaL  631^34,  SMITH  v.  SACBAMENTO. 

City  Authorities  may  Under  Charter  Employ  Couosel  in  addition  to 
city  attorney  to  protect  city's  interests. 

Approved  in  County  of  Santa  Cruz  v.  Barnes,  9  Ariz.  48,  76  Pac, 
622,  623,  reafiBrming  rule;  Freeman  v.  City  of  Perry,  11  Okl.  71,  65 
Pac.  925,  upholding  action  of  common  council  of  city  of  first  class 
in  employing  attorney  to  assist  city  attorney. 

18  CaL  536-539,  WHITNEY  Y.  BUCKMAN. 

In  Suit  to  Foreclose  Mortgagor  cannot  complain  of  Indefiniteness  of 
description  in  mortgage. 

Approved  in  Brenneke  v.  Smallman,  2  Cal.  App.  309,  83  Pac.  304, 
applying  rule  to  chattel  mortgage. 
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13  OaL  540-653,  CITY  OF  OASXAND  ▼«  CABPENTIE&. 

Board  of  Tnutees  of  City  Could  not  Delegate  to  an  individual  ex- 
clusive right  to  establish,  build  and  maintain  wharves  in  city. 

Approved  in  GaliDdo  v.  Walter,  S  Cal.  App.  236,  96  Pac.  505,  holding 
under  charter  of  city  of  San  Jose  common  council  could  not  delegate 
to  electors  power  to  determine  where  sale  of  intoxicating  liquor  would 
be  prohibited. 

Delegation  of  Municipal  Power  as  to  license,  franchise,  and  build- 
ings.   See  note,  20  L.  R.  A.  726. 

Municipal  Authorities  have  No  Power  to  contract  away  rights  of 
the  public  which  rest  in  legislative  discretion. 

Approved  in  Vandalia  R.  R.  Co.  v.  State,  166  Ind.  233,  117  Am.  St. 
Rep.  370,  76  N.  E.  985,  contract  between  city  and  railway  company 
for  erection  of  viaduct  over  railroad  track  by  company  and  erection 
of  approaches  by  city  was  invalid  and  unauthorized;  State  v.  Bd.  of 
Park  Commrs.,  100  Minn.  154,  110  N.  W.  1123,  9  L.  R.  A.  (n.  s.)  1045, 
contract  requiring  board  of  park  commissioners  to  perpetually  main- 
tain avenue  as  a  parkway,  free  of  cost  to  abutting  owners,  is  invalid. 

Where  Body  is  Vested  With  Authority  to  discharge  public  functions, 
absence  of  one  does  not  affect  power  of  remainder. 

Approved  in  Swedback  v.  Olson,  107  Minn.  423,  120  N.  W.  754,  up- 
holding action  of  board  of  county  commissioners  composed  of  five 
members,  each  representing  a  district,  where  one  representative  failed 
to  qualify. 

Concealed  Fraud  Postpones  Running  of  Statute  of  limitation^  until 
discovery  of  facts  constituting  the  fraud. 

Distinguished  in  Pietsch  v.  Milbrath,  123  Wis.  666,  107  Am.  St.  Rep. 
1017,  102  N.  W.  344,  68  L.  R.  A.  945,  except  as  provided  by  Revised 
Statutes  of  1898,  section  4222,  fact  of  fraud,  although  concealed,  does 
not  suspend  running  of  statute  of  limitations. 

Right  to  Wharfage.    See  note,  70  L.  R.  A.  198. 

13  CaL  553-558,  PALMER  V.  VANCE. 

A  Bond  Oiven  Sheriff  to  Release  attached  property  is  valid  at  com- 
mon law  though  its  recital  incorrectly  describes  the  action. 

Approved  in  Bailey  v.  Aetna  Indemnity  Co.,  5  Cal.  App.  744,  91 
Pac.  417,  holding  bond  given  to  prevent  continuance  of  levy  of  attach- 
ment valid  at  common  law  though  not  literally  complying  with 
statute;  Woodward  v.  Bingham,  25  Okl.  402,  106  Pac.  844,  failure  to 
insert  description  of  property  attached  in  blank  space  provided  for 
that  purpose  did  not  vitiate  attachment  bond. 

Distinguished  in  Eanouse  v.  Brand,  11  Cal.  App.  671,  106  Pac.  121, 
holding  in  suit  on  bond  given  sheriff  to  prevent  attachment  as  pro- 
vided in  section  540,  Code  of  Civil  Procedure,  a  return  of  execution 
unsatisfied  is  essential  to  fix  liability  on  bond. 

Bonds  Oiven  Voluntarily  which  are  not  offensive  to  law  will  be 
enforced  by  common-law  remedies. 

Approved  in  Dackich  v.  Barich,  37  Mont.  501,  97  Pac.  935,  sureties 
on  bond  to  release  attachment  were  bound  to  pay  judgment  secured 
against  their  principal  on  his  failure  to  pay;  Chambers  v.  Cline,  60 
W.  Ya.  598,  55  S.  £.  1003,  upholding  bond  and  amended  bond  given 
for  special  election  to  be  held  for  purpose  of  voting  on  relocation  of 
county  seat. 

Relief  from  Mistake  of  Law  as  to  effect  of  instrument.  See  note,  28 
L.  B.  A.  (n.  s.)  829. 
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18  OaL  558-662,  GHESTEB  ▼.  i^rrr.T.int 

Eanitsr  may  Vacate  Jndgmeiit  fraudulently  altered  ••  aa  to  include 
person  not  served  with  proeess  and  not  originally  ineluded  in  judg- 
ments 

Approved  in  Hanley  v.  Hanley,  4  Cof .  Prob.  479,  upholding  equity 
jurifldietion  to  set  aside  order  setting  apart  homestead  procured  by 
fraud. 

Ckdlateral  Attack  upon  Forged  or  altered  judgment  entries.  See 
note,  80  Am.  St.  Bep.  482. 

Alteration  of  a  Judgment^  Without  Notice,  if  not  void,  is  voidable. 

Approved  in  Keventsky  v.  Sirovy,  142  Iowa,  892,  121  N.  W.  80, 
divorce  decree  altered  by  the  court  after  being  passed  could  be  at- 
tacked in  action  to  quiet  title. 

13  OaL  679^80,  OBIOEB  ▼.  OLABK. 

Neceaslty  of  Notice  of  Default  to  bind  guarantor.  See  note,  20 
L.  B.  A.  261. 

13  OaL  681--585,  PEOPLE  v.  KEENAN. 

OourtB  have  Discretion  in  T*fmitTBg  Argument  before  jury,  but  im 
capital  cases  it  should  be  done  only  in  extraordinary  instances. 

Approved  in  People  v.  Fernandez,  4  Gal.  App.  821,  322,  326,  87  Pac. 
1114,  1116,  granting  new  trial  where  order  of  court  limiting  argument 
in  criminal  case  deprived  defendant  of  fair  and  full  argument  to  jury; 
State  V.  Rogoway,  45  Or.  613,  81  Pac.  235,  action  of  court  in  limiting 
time  for  argument  to  one  hour  on  a  side,  against  defendant's  objec- 
tion, was  reversible  error;  State  v.  Mayo,  42  Wash.  549,  85  Pac.  254, 
in  this  case  limitation  of  time  for  argument  to  one  and  one-half  hours 
was  a  violation  of  defendant's  constitutional  right. 

Bigbt  to  Limit  Time  of  Argument  of  counsel  for  accused.  See  note, 
26  L.  B.  A.  (n.  s.)  1029,  1035. 

IS  OaL  685-688,  PBADEB  ▼.  GBIlff. 

Oounati  Fees  for  Dissolving  Bestrainlng  Order  are  recoverable  in 
action  on  bond. 

Distinguished  in  Elder  v.  Kutner,  97  Cal.  404,  32  Pae.  5dl,  holding 
impairment  of  credit  of  attachment  debtor  whose  real  property  has 
been  attached  and  depreciation  in  value  of  the  property  are  not  prozi- 
ma*te  eonsequences  of  attachment. 

Baoovery  on  Injunction  Bond  of  attorneys'  fees  necessarily  ex- 
pended  in  dissolving  injunction.    See  note,  16  L.  B.  A.  (n.  s.)    55. 

Bond  is  of  No  Effect  After  Hearing  upon  and  determination  of  order 
to  show  cause. 

Approved  in  City  of  Chamberlain  v.  Quarnberg,  23  S.  D.  65,  119  N» 
W.  1030,  referee  erred  in  admitting  evidence  covering  damages  claimed, 
for  a  period  after  order  refusing  injunction  pendente  lite. 

13  OaL  588-591,  PBADEB  ▼.  PUBXETT. 

Oourt  has  Jurisdiction  to  Bequire  Undertaking  on  issuance  of  tern* 
porary  restraining  order. 

Approved  in  Ex 'parte  Grimes,  20  Okl.  451,  1  Okl.  Or.  106,  94  Pae. 
670,  temporary  restraining  order  is  not  changed  to  temporary  injuno- 
tion  by  giving  of  bond  at  time  of  its  issuance. 
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13  Cal.  596-598,  SBfllTH  T.  SPABBOW. 

Eqnity  will  not  Interfere  where  adequate  remedy  exists  at  law. 

Approved  in  Miller  v.  Kettenbach,  18  Idaho,  258,  138  Am.  St.  Bep. 
192,  109  Pac.  507,  upholdiDg  rule  in  action  to  cancel  and  release  an 
estate  from  liability  upon  a  contract  of  guaranty. 

13  Oal.  598-599,  LXENING  y.  GOULD. 

Performaace  of  Exiating  Contract  Obligatioii  as  consideration  for 
new  promise.    See  note,  ^  L.  B.  A.  33. 

13  CaL  599-605,  FAIBCHILD  ▼.  CALIFOBNIA  STAGE  CO. 

Proprietors  of  Stage-coacbee  are  Held  to  extraordinary  diligence 
and  care,  and  are  liable  for  slightest  negligence. 

Approved  in  Kline  v.  Santa  Barbara  etc.  By.  Co.,  150  Cal.  745,  90 
Pac.  127,  upholding  instruction  that  carrier  of  passengers  has  burden 
of  proving  that  injury  was  occasioned  by  inevitable  casualty  or  some 
other  cause  which  human  care  and  foresight  could  not  prevent;  Max- 
well V.  Fresno  City  By.  Co.,  4  Cal.  App.  747,  89  Pac.  a67,  holding  street 
railway  negligent  in  not  affording  passenger  reasonably  safe  place  in 
which  to  alight;  Carroll  v.  Boston  Elevated  By.  Co.,  200  Mass.  535, 
86  N.  £.  797,  in  action  for  injuries  to  passenger  by  derailment  of  car, 
where  carrier  gave  evidence  of  due  care  in  construction,  burden  of 
proof  remained  on  plaintiff  to  establish  negligence. 

Prestunptlon  of  Negligence  from  Happening  of  accident  causing 
personal  injuries.     See  note,  113  Am.  St.  Bep.  1031. 

13  CaL  609-619,  KELSEY  V.  ABBOTT. 

Defendant  In  Foreclosure  Suit  Wbo  Sets  TTp  tax  title  consents  to 
jurisdiction. 

Distinguished  in  Tinsley  v.  Atlantic  Mines  Co.,  20  Colo.  App.  72,  77 
Pac.  16,  one  made  defendant  in  foreclosure  who  claimed  under  a  para- 
mount title  by  tax  lien  could  not  be  compelled  to  litigate  its  title  in 
such  action. 

An  Assessment  for  Taxes  must  be  made  against  the  owner  when 
known. 

Approved  in  Houser  &  Haines  Mfg.  Co.  t.  Hargrove  (Cal.),  59  Pac. 
949,  holding  assessment  of  personal  property  against  person  not  owner 
void. 

If  the  Owner  of  Land  Does  not  Pay  Taxes  Thereon,  a  party  in  pos- 
session under  a  judicial  sale  must  pay  them. 

Approved  in  King  v.  Bender,  116  Fed.  817,  54  C.  C.  A.  317,  holding 
under  Code  of  Civil  Procedure  of  Montana,  section  1235,  where  pur- 
chaser at  execution  sale  later  purchases  the  premises  at  a  tax  sale, 
he  does  not  thereby  become  a  creditor  of  the  judgment  debtor,  and  the 
amount  thereof  need  not  be  paid  in  redeeming  from  execution  sale. 

13  CaL  620-621,  ENOWLES  V.  JOOST. 

Under  Mechanic's  Lien  Law  of  1856,  owner  of  building  is  liable 
to  materialmen  up  to  amount  due  contractor  at  date  of  notice  by  ma- 
terialmen. 

Denied  in  Allen  t.  Bedward,  10  Haw.  156,  lien  provided  by  statute 
in  favor  of  a  subcontractor  or  materialman  is  not  limited  to  amount 
payable  under  original  contract  to  principal  contractor. 
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IS  OaL  62S-626,  KZJNK  T.  OOHEN. 

Bi|^  to  PlMd  X]ic<m8l>teiit  D«f  eniai.  See  note,  48  L.  B.  A.  208, 
809. 

13  Cat  626-^34,  73  Am.  Dec  606,  OONBOY  T.  WOODS. 

Wliere  One  Partner  Buy*  Out  His  Copartner,  agreeing  to  pay  the 
firm  debts,  the  partnership  property  remains  bound  for  firm  debts  as 
before  the  sale. 

Approved  in  In  re  Perens,  175  Fed.  500,  holding  a  dissolution  and 
transfer  by  one  partner  to  the  other,  though  without  actual  fraudulent 
intent,  is  fraudulent  in  law  as  against  firm  creditors. 

Asnunption  of  Debts  on  Dlsaolatian  of  partnership.  See  note,  9 
L.  R.  A.  (n.  s.)  103. 

Levy  on  Partnership  Property  for  debt  of  partner.  See  note,  46  L. 
B.  A.  494. 

Conditions  Preoed<ent  to  Equitable  Remedies  of  creditors.  See  note, 
23  L.  R.  A.  (n.  s.)  40. 

13  Cal.  634-635,  WOODBXTRT  ▼.  BOWMAK. 

Appeal  Suspends  tbe  Judgment  Below  for  all  purposes,  and  it  is  not 
evidence  upon  the  questions  at  issue,  even  between  the  parties. 

Approved  in  People  v.  Gibbs  (Cal.),  33  Pac.  631,  holding  in  prosecu- 
tion for  obtaining  money  under  false  pretenses  a  previous  judgment 
against  defendant  in  action  by  him  to  quiet  title  to  property  not  ad- 
missible to  show  latter'^  belief  that  his  title  was  not  good,  when  an 
appeal  from  the  judgment  was  pending. 

Distinguished  in  Contra  Costa  Water  Co.  T.  City  of  Oakland,  165 
Fed.  52®,  holding  on  application  for  preliminary  injunction  by  water 
company  to  restrain  enforcement  of  resolution  of  city  council  fixing 
water  rates,  a  judgment  between  the  parties  in  a  state  court,  though 
appealed  from,  may  properly  be  considered  as  to  pertinent  matters 
therein  determined. 

13  CaL  637,  HANCOCK  DITCH  CO.  ▼.  BBADFOBD. 

PlaintLfl  is  not  Bound  to  Tender  Defendant  his  costs  before  taking 
nonsuit. 

Approved  in  Chicago  etc.  By.  Co.  v.  Trueman,  18  Idaho,  693,  6^, 
112  Pac.  212,  plaintiff  had  right  to  dismiss  action  in  condemnation 
after  filing  of  report  by  commissioners  appointed  to  award  damages; 
Miller  v.  Northern  Pac.  Ry.  Co.,  30  Mont.  2»4,  76  Pac.  6^,  when  ac- 
tion is  dismissed  by  plaintiff,  court  has  no  jurisdiction  save  to  enter 
judgment  for  costs  if  applied  for. 

13  Cal.  641-643,  BBIDGBS  ▼.  PAIGE. 

Proof  That  Plaintiff  has  No  Bight  of  recovery  may  be  shown  under 
general  denial. 

Approved  in  Hogen  v.  Klabo,  13  N.  D.  324,  100  N.  W.  849,  evidence 
tending  to  show  entirely  different  contract  from  that  declared  on  and 
refuting  allegation  as  to  unpaid  balance  was  not  of  new  matter. 

13  CaL  643-649,  PPEIPFEB  ▼.  BIBHK. 

Effect'  of  Conveyance  or  Encumbrance  of  homestead  by  one  spouse 
only.    See  note^  96  Am.  St.  Bep.  941. 
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14  OaL  12-18,  PEOPLE  ▼.  8QUIBE8. 

The  OilLce,  Duties  vnd  Fees  of  public  officers  are  controlled  hj  the 
legislature. 

Approved  in  New  Mexico  t.  Albright,  12  N.  M.  319,  78  Pac.  212, 
reaffirming  rule;  State  v.  Huegle,  135  Iowa,  102,  112  N.  W.  235,  up- 
holding rule  in  proceeding  to  test  right  to  hold  office  of  county  super- 
intendent of  schools;  dissenting  opinion  in  Ex  parte  Corliss,  IG  N. 
D.  521,  114  N.  W.  985^  majority  holding  act  vesting  in  enforcement 
commissioner  power  to  displace  regularly  elected  state's  attorney  and 
sheriff,  and  appoint  others  in  their  places,  is  unconstitutional. 

14  CaL  l»-25,  JACKSON  ▼.  FEATHER  BIVEB  ETC.  WATER  CO. 

Erery  Error  In  Court  Below  is  Prima  Fade  an  injury,  and  it  rests 
with  the  other  party  to  show  that  no  hurt  eould  have  been,  or  was, 
done  thereby. 

Approved  in  Taggart  v.  Bosch  (Cal.),  48  Pac.  1094,  and  Harrold  t. 
Territory  of  Oklahom&,  169  Fed.  52,  94  C.  C.  A.  415,  both  holding 
exclusion  of  proper  cross-examination  prejudicial  error;  dissenting 
opinion  in  Madsen  v.  Utah  Light  &  By.  Co.,  36  Utah,  568,  105  Pac. 
813,  majority  holding  in  action  for  injuries  to  street-car  passenger 
error  in  admission  of  evidence  will  not  be  regarded,  unless  from  record 
a  possibility  of  injury  appears. 

General  Denial  Puts  Plaintiff  upon  Proof  of  all  the  material  allega- 
tions of  the  petition. 

Approved  in  Leavenworth  Light  etc.  Co.  v.  Waller,  65  Kan.  517,  70 
Pac.  366,  in  personal  injury  case  where  answer  denies  generally  and 
then  pleads  contributory  negligence,  plaintiff  is  not  .relieved  from 
proving  negligence  of  defendant. 

Crofls-examination  cannot  Go  Beyond  the  subject  matter  of  the  evi- 
dence in  chief,  but  should  be  allowed  a  very  free  range  within  it. 

Approved  in  People  v.  Ebanks,  117  Cal.  665,  49  Pac.  1053,  40  L.  B. 
A.  269,  and  Taggart  v.  Bosch  (Cal.),  48  Pae.  1094,  both  following 
mle. 

On  Oross-examination  Defendant  may  Disprove  by  plaintiiTs  witness 
the  very  case  witness  has  made  without  opening  his  case. 

(20^) 
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Approved  in  Hogen  t.  Klabo,  13  N.  D.  323,  100  N.  W.  849,  such 
ero88-examination  was  not  objectionable  as  tending  to  establish  new 
matter. 

14  Cal.  25-29,  GALE  Y.  TUOLUMNE  WATEB  OO. 

By  Amendment  of  Complaint  After  Demurrer  sustained,  plaintiff 
waives  error,  if  any,  in  ruling  of  court. 

Approved  in  Cleland  ▼.  Hostetter,  13  N.  M.  46,  79  Pac.  801,  and 
Bremen  Min.  Co.  ▼.  Bremen,  13  N.  M.  118,  79  Pac.  808,  both  reaffirm- 
ing rule;  Cleland  v.  Hostetter  (N.  M.),  79  Pac.  801,  filing  by  plaintiff 
of  amended  reply  to  defendants'  answer  waives  right  to  allege  error 
in  ruling  on  demurrer  to  original  reply. 

By  Going  to  Trial  Without  Answer  to  amended  complaint  being 
filed,  plaintiff  waived  right  after  verdict  against  him  to  raise  objec- 
tion of  want  of  answer. 

Approved  in  Sauer  v.  Eagle  Brewing  Co.,  3  Cal.  App.  131,  84  Pac. 
427,  where  no  answer  had  been  filed  to  amended  complaint,  a  party 
could  not  after  trial  and  for  first  time  on  appeal  raise  point  that 
there  were  no  issues  to  be  tried;  Hall  v.  Southern  Pacific  Co.,  6  Ariz. 
383,  57  Pac.  619,  defect  in  answer  in  replevin  which  failed  to  deny 
right  of  possession  was  cured  by  judgment  where  plaintiff  took  no 
advantage  of  defect. 

14  Cal.  29-31,  PEOPLE  ▼.  SAVIEBS. 

Indictment  Cbarglng  Offense  in  the  Words  of  the  statute  is  suffi- 
cient. 

Approved  in  State  v.  Rathbone,  8  Idaho,  166,  67  Pac.  187,  informa- 
tion charging  larceny  in  the  felonious  taking  of  two  mares  is  suffi- 
cient; State  V.  Swan,  31  Utah,  342,  88  Pac.  14,  applying  rule  where 
offense  consisted  in  presenting  false  claim  for  county  to  county  clerk 
for  allowance. 

14  Cal.  35-38,  GABFIELD  ▼.  KNIGHTS  FEEBY  ETC.  WATEB  CO. 

To  Bind  Principal,  Declarations  of  Agent  must  be  made  at  time  of 
the  transaction. 

Approved  in  Hogan  v.  Kelly,  29  Mont.  489,  75  Pac.  82,  letters  and 
certificate  written  by  agent  several  months  after  bill  of  sale,  and  con- 
tradicting it,  were  erroneously  received  in  evidence. 

DeclaratiOBB  and  Acts  of  agents.    See  note,  131  Am.  St.  Rep.  308. 

14  CaL  39-42,  THOMPSON  ▼.  LYON. 

Pleas  in  Abatement  ate  not  Favored  and  must  be  strictly  proved. 

Approved  in  Biverdale  Mining  Co.  v.  Wicks,  14  Cal.  App.  532,  112 
Pac.  898,  where  corporation  commenced  action  without  filing  its 
articles  of  incorporation  as  required  by  statute,  defendant  stipulated 
away  the  force  of  his  special  plea  by  agreeing  to  sWom  proof  of  com- 
pliance with  the  statute  pending  trial. 

14  Cal.  43-47,  PALMEB  T.  WOODBUBY. 

In  Qno  Warranto  Allegation  That  Defendant  is  in  possession  of 
office  without  lawful  authority  is  sufficient  averment  of  intrusion  and 
usurpation  against  general  demurrer. 

Approved  in  State  v.  Grimm,  220  Mo.  491,  119  S.  W.  627,  reaffirm- 
ing rule;  People  v.  Davidson,  2  Cal.  App.  103,  83  Pac.  162,  holding 
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ia  qno  warranto  to  oust  two  eonstablee  improperly  elected  to  same 
office  an  averment  that  one  received  the  highest  number  of  votes  not 
subject  to  general  demurrer  for  failure  to  aver  he  received  highest 
number  of  legal  votes.  * 

Tbo  Position  of  Pilot  of  Port  is  an  office. 

Approved  in  Peterson  v.  Pilot  Commissioners  24  Tex.  Civ.  App.  42, 
57  ^.  W.  1007,  upholding  constitutionality  of  Revised  Statutes,  article 
3791,  providing  for  appointment  of  branch  pilots. 

One  Action  may  be  Brought  Against  All  Penons  claiming  an  office, 
to  try  their  respective  rights. 

Approved  in  People  v.  Stoddard,  34  Colo.  203,  8<S  Pac.  252,  relators 
claiming  to  hold  offices  of  county  commissioners  were  entitled  to  bring 
joint  action  against  persons  elected  thereto. 

14  CaL  47-53,  73  Am.  Dec.  610,  TAFPTS  ▼.  MANLOVB. 

In  Order  to  Iievy  Attachment  upon  Personal  Property,  the  law  re- 
quires a  seizure. 

Approved  in  Cupples  v.  Level,  54  Wash.  302,  lOd  Pac.  431,  23  L.  B. 
A.  (n.  s.)  519,  proceedings  pf  sheriff  in  levying  execution  on  growing 
crops,  did  not  constitute  constructive  seizure. 

Bi^t  to  Attach  Property  in  hands  of  assignee  for  creditors.  See 
note,  26  K  B.  A.  596. 

14  OaL  54-59,  HASKELI.  T.  MANI.OVE. 

Creditor  Seeking  Statutory  Redemption  must  comply  strictly  with 
statute,  and  must  present  specified  evidence  as  well  as  have  a  judg- 
ment. 

Approved  in  White  v.  Costigan  (Cal.),  63  Pac.  1077,  holding  an  at- 
tempted redemption  by  one  not  authorized  to  redeem  was  in  effect  an 
equitable  assignment. 

14  Oal.  59-73,  MEBBITT  v.  JUDD. 

A  Fixture  ia  Anything  Annexed  to  the  Freehold  and  may  exist  on 
public  land. 

Approved  fn  Miller  v.  Waddingham  (Cal.),  25  Pac.  689,  holding 
houses  built  on  mudsills  resting  upon  the  soil  which  is  not  disturbed 
are  affixed  to  land  within  Civil  Code,  section  660. 

Tenant's  Right  to  Remove  Fixtures  ceases  with  the  termination  of 
his  right  to  consider  himself  a  tenant. 

Approved  in  Hereford  v.  Pusch,  8  Ariz.  83,  68  Pac.  550,  holding  log 
fence  built  by  mistake  on  government  land  is,  as  between  the  builder 
and  one  later  acquiring  title  to  the  land,  a  part  of  the  realty  and  can- 
not be  removed  by  builder;  Bush  v.  Havird,  12  Idaho,  356,  86  Pac.  530, 
applying  rule  where  tenant,  having  committed  breach  of  lease,  was 
evicted  by  legal  process  and  failed  to  take  his  trade  fixtures. 

Effect  of  Renewing  Tenancy  without  reserving  right  to  remove  fix- 
tures.    See  note,  1  L.  B.  A.  (n.  s.)  1195. 

Fixtures  Subsequently  Attached  to  mortgaged  land  pass  to  pur- 
chaser at  foreclosure  sale  though  not  mentioned  in  mortgage. 

Approved  in  Stanislaus  Water  Co.  v.  Bachman,  152  Cal.  724,  93  Pac, 
862,  15  L.  R.  A.  (n.  s.)  359,  applying  rule  to  water  right  fully  ac- 
quired prior  to  execution  of  mortgage. 
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Steam  Engine  and  BoUer  Fastened  to  Frame  of  timber,  bedded  in 
ground  of  quartz  ledge  Buffieient  to  make  it  level,  with  shed  to  pro- 
tect machinerj,  and  used  to  work  ledge,  are  fixtures. 

Approved  in  Arnold  ▼.  Goldfield  Third  Chance  Min.  Co.,  Z2  Nev. 
455,  457,  458,  109  Pac.  720,  721,  holding  engines,  boilers,  hoisting 
works,  mills  and  the  like  annexed  to  soil  for  mining  purposes  are 
fixtures. 

Mining  Claims  are  Legal  Estatea  of  freehold. 

Approved  in  Buchner  v.  Malloj,  155  Cal.  255,  100  Pac.  688,  holding 
one  having  equitable  interest  in  mining  claims  could  not,  upon  the 
facts,  quiet  title  under  section  738,  Code  of  Civil  Procedure,  but 
should  have  sued  to  enforce  trust  against  holder  of  legal  title  to 
claims;  White  Star  Mining  Co.  v.  Hultberg,  220  HI.  598,  77  N.  B.  334, 
holding  person  legally  in  possession  of  mining  claim,  though  not  hav- 
ing taken  out  patent,  has  freehold  estate  within  meaning  of  statute 
governing  appeale  in  cases  involving  freeholds;  McConnell  v.  Pierce, 
210  111.  635,  71  N.  E.  625,  holding  mining  claims,  being  estatea  of  free- 
hold, are  subject  to  partition. 

Dlacoyery  of  Mineral  in  Mining  Claims  jand  right  of  locators  prior 
thereto.    See  note,  139  Am.  St.  Bep.  158. 

14  CaL  7S-76,  HANNA  ▼.  FUNT. 

Broker  Bu3ring  Goods  for  A  With  A's  Funds  under  agreement  that 
he  shall  sell  them  and  divide  profits  does  not  make  broker  partner. 

Approved  in  Title  Insurance  and  Trust  Co.  v.  Grider,  152  Cal.  752, 
94  Pac.  603,  holding  agreement  whereby  one  party  appoints  other  his 
exclusive  agent  to  sell  and  manage  land  for  specified  percentage  does 
not  create  partnership,  though  agent  agreed  to  pay  certain  expenses 
of  sale  and  was  to  be  paid  portion  of  net  i^fits  of  eale. 

Effect  of  Agreement  to  Share  Profits  to  create  partnership.  See 
note,  18  L.  B.  A.  (n.  s.)  1033,  1036. 

14  Cal.  76^1,  73  Am.  Bee.  615,  MOBBIS  t.  MOBBIS. 

Any  Conduct  Which  Famishes  reasonable  apprehension  of  bodily 
harm  is  extreme  cruelty. 

Approved  in  Bing  v.  Bing,  118  Ga.  192,  44  S.  E.  865,  62  L.  B.  A. 
878,  habitual  and  intemperate  use  of  morphine,  unaccompanied  by 
cruel  conduct,  is  not  ground  for  divorce;  Kapp  v.  District  Court,  31 
Nev.  451,  452,  453,  103  Pac.  238,  239,  allegations  of  complaint  suffi- 
ciently alleged  actual  violence  to  give  the  court  jurisdiction;  dissent- 
ing opinion  in  Dunn  v.  Dunn,  150  Mich.  479,  114  N.  W.  386,  majority 
holding  where  husband  had  compelled  wife  to  submit  to  two  abortions 
and  insisted  upon  another,  she  was  not  required  to  condone  offenses 
upon  his  promise  to  waive  objection  to  her  bearing  children. 

Necessity  for  Personal  Violence  to  constitute  cruelty.  See  note,  139 
Am.  St.  Bep.  565. 

14  Cal.  85-90,  HACKETT  T.  MAKLOVE. 

ColluslTe  Judgment  Creditor  can  be  Enjoined  in  equity  at  suit  of 
one  injured  by  the  fraud. 

Approved  in  Balch  v.  Beach,  119  Wis.  90,  95  N.  W.  136,  upholding 
rule  in  taxpayer's  action  against  school  district  where  officers  of  school 
district  permitted  default  judgment  to  be  taken  on  invalid  claim. 
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U  OaL  91-88^  BT7SENIUS  T.  OOFFEB. 

In  SJaetmaiit  l>ef«ndantB'  Danlal  that  they  'Vrongfully  and  nnlaw- 
fnllj  entered  and  diepOBsesBed"  plaintiffs  admits  entry  and  ouster. 

Approved  in  Dondero  ▼.  O'Hara,  3  Cal.  App.  639,  86  Pae.  987,  hold- 
ing in  ejectment  defendants'  denial  only  of  plaintiffs'  title  and  right 
•f  possession  was  an  admission  of  ouster  of  plaintiffs  by  them. 

14  OaL  94-100,  &0BIK80N  ▼.  SMITH. 

Contemporaneous  Agreements  and  Their  Breach  as  defense  to  note. 
See  note,  43  L.  B.  A.  472,  473. 

14  CaL  101-102,  78  Am.  Dec.  631,  PEOPIJB  t.  BALL. 

Indictment  for  Larceny  most  Set  Forth  the  particular  denomination 
of  coin  and  pieces. 

Approved  in  Whitson  T.  State,  160  Ind.  513,  67  N.  E.  266,  indict- 
ment describing  property  stolen  as  **fiye  dollars  of  the  personal  goods 
and  ehattele  of,"  etc.,  was  insufficient;  In  re  Waternkan,  29  Nev.  300, 
89  Pae.  295,  11  L.  B.  A.  (n.  s.)  424,  holding  indictment  for  obtaining 
money  under  false  pretenses  defective  in  not  alleging  the  character 
of  money  so  obtained. 

14  OaL  103-106,  ABILA  T.  PAPILLA;  B.  O.,  19  Oal.  388. 

Citation  of  Heirs  to  Show  Cause  against  probate  of  will  is  waived 
by  their  appearance  and  answer. 

Approved  in  Estate  of  Bicks,  160  Gal.  472,  117  Pae.  541,  reaffirm- 
ing rule;  Estate  of  Kearney,  13  Cal.  App.  95,  109  Pae.  38,  hold- 
ing recital  in  decree  of  partial  distribution  that  the  executor  ap- 
peared at  the  hearing  by  his  attorney  sufficient  to  show  due  notice  to 
executor. 

14  CaL  106-107,  JOHNSOK  ▼.  ALAMEDA  COTTNTT. 

Bight  of  One  Whose  Property  Taken  for  public  use  without  consent 
or  condemnation  to  maintain  action  for  compensation  or  permanent 
damages.    See  note,  28  L.  B.  A.  (n.  s.)  973. 

14  Oal.  117-120,  73  Am.  I>ec.  632,  CUBTIS  v.  HEBBIOK. 

Ejectment  by  Ezecntor  or  administrator.  See  note,  136  Am.  St 
Bep.  182. 

14  OaL  120-125,  PACHBCO  T.  HUNSAOKBB. 
Sale  or  MortmE^  of  future  crops.    See  note,  23  L.  B.  A.  450L 

14  Oal.  134-138,  BYEB  ▼.  STOCKWELL. 

Where  Offer  of  Beward  is  Made  by  public  advertisement,  perform- 
ance according  to  ite  terms  creates  a  valid  contract. 

Approved  in  Cunningham  v.  Fiske,  13  N.  M.  337,  83  Pae.  790,  but 
hoMiug  such  a  contract  is  not  a  "contract  in  writing"  within  the 
meaning  of  the  statute  of  limitations. 

14  Oal.  138-144,  73  Am.  Dec.  639,  OBEOOBY  ▼.  FOBD. 

Equity  wOl  not  Enjoin  Default  Judgment  on  ground  that  return 
of  service  was  false  and  defendant  was  not  served,  where  he  showed 
BO  defense  to  the  suit. 

Approved  in  Meyer  v.  Wilson,  166  Ind.  657,  76  N.  £.  750,  reaffirming 
rule;  California  Casket  Co.  t.  McGinn,  10  Cal.  App.  10,  100  Pae.  1079, 
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error  to  set  aside  a  default  judgment  where  affidavit  of  eervice  of 
eummons  erred  one  day  ai  to  date  of  service  and  default  in  conse- 
quence entered  prematurely;  Brandt  v.  Ldttle,  47  Wash.  195,  91  Pae. 
766.  14  L.  B.  A.  (n.  s.)  213,  where  independent  action  in  equity  was 
brought  to  vacate  judgment  as  obtained  without  jurisdiction,  showing 
of  merits  was  necessary;  Smoot  v.  Judd,  184  *Mo.  577,  83  S.  W.  504, 
and  dissenting  opinion  in  Smoot  v.  Judd,  184  Mo.  611,  83  S.  W.  518, 
majority  holding,  in  suit  to  set  aside  default  judgment  on  ground  re- 
turn of  sheriff  was  false,  that  return  is  conclusive  except  when  at- 
tacked for  fraud  in  which  plaintiff  participated  or  in  a  suit  against 
the  sheriff. 

Injnnctions  Against  Judgments  for  want  of  jurisdictions  or  in- 
validity.    See  notes,  32  L.  B.  A.  327;  31  L.  B.  A.  202,  212. 

Showing  Defense  to  Canse  of  Action  as  condition  of  equity  suit  to 
set  aside  judgment  as  obtained  without  jurisdiction.  See  note,  14 
L.  B.  A.  (n.  8.)  214. 

Oonrt  of  Equity  will  Seek  to  award  full  and  complete  relief. 

Approved  in  Swope  v.  Missouri  etc.  Trust  Co.,  26  Tex.  Civ.  App. 
138,  62  S.  W.  950,  applying  rule  where  court,  in  rendering  judgment 
for  balance  due  on  note  given  in  part  payment  of  land  and  secured 
by  deed  of  trust  also  decreed  foreclosure  of  lien  though  not  prayed 
for. 

Equity  will  not  Interfeio  to  Enjoin  Enforcement  of  a  judgment,  if 
judgment  debtor  has  plain,  speedy,  and  adequate  remedy  at  law. 

Approved  in  Donovan  v.  McDevitt,  36  Mont.  64,  92  Pac.  50,  apply- 
ing rule  where  judgment  creditor  attempted  to  sell  debtor's  property 
upon  execution  after  judgment  had  been  otherwise  satis-fied. 

Injunctions  Against  Execution  Sales  or  other  proceedings  under  final 
process.     See  note,  30  L.  B.  A.  137. 

14  Cal.  145-146,  PEOPLE  T.  ELYEA. 

Memorandum  Made  by  Witness  at  tbe  Time  of  eonversation  with 
defendant  not  admissible  to  prove  statements  of  defendant. 

Approved  in  Bepublic  of  Hawaii  v.  Toyotaro,  11  Haw.  197,  holding 
memorandum  previously  made  by  witness  of  statement  of  another 
could  be  used  by  him  to  refresh  his  memory  but  could  not  be  read 
in  evidence  itself. 

14  Oal.  148-156,  HABT  ▼.  PLUM. 

Provision  in  Statute  of  1854  That  Assessment  must  be  made  on  or 
before  first  Monday  in  May  is  directory. 

Approved  in  Miller  v.  County  of  Kern,  150  Cal.  800,  90  Pac.  121, 
defect  in  assessment  because  of  omission  of  clerk  of  supervisors  and 
of  auditor  to  affix  to  corrected  assessment-book  their  affidavits  within 
statutory  time  is  cured  by  affixing  such  affidavits  before  taxes  are 
paid  under  protest;  Haskell  v.  Beigel,  26  Okl.  90,  108  Pac.  368,*  sec- 
tion 5,  article  1,  chapter  26,  Session  Laws  of  1907-08,  providing  if 
sixty  per  cent  majority  vote  to  transfer  territory  from  one  county 
to  an  existing  county,  governor  shall,  within  ten  days  after  declaring 
result,  issue  proclamation  calling  an  election,  is  directory. 

Exemption  from  Taxation  or  Assessment  of  lands  owned  by  gov- 
ernmental bodies,  or  in  which  they  have  an  interest.  See  note,  132 
Am.  St.  Bep.  293. 
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Zdftblllty  of  Ifiidsteilal  Offlceri  for  nonperformance  and  misper- 
formanee  of  official  duties.    See  note,  95  Am.  St.  Bep.  76. 

U  Cat  156-157,  BOWIaANP  ▼.  UBIBY. 

Decree  in  Forecloenre  may  Follow  the  old  chancery  system,  or  it 
may  be  a  formal  judgment  for  the  amount  due  in  the  first  instance. 

Approved  in  Englund  v.  Lewis,  25  Cal.  357,  reaffirming  rule. 

14  OaL  15»-160,  PEOPLE  ▼.  IfUBBAY. 

To  Makei  an  Act  Indictable,  an  attempt  must  be  manifested  by  acts 
which  would  end  in  consummation  of  the  offense  but  for  the  inter- 
vention of  circumstances  independent  of  will  of  the  party. 

Approved  in  Ex  parte  Floyd,  7  CaL  App.  591,  95  Pac.  176,  holding 
evidence  of  preparation  not  sufficient  to  show  attempt  to  commit 
forgery  of  printed  cigar  orders;  Ex  parte  Turner,  3  Okl.  Cr.  173,  104 
Pac.  1074,  under  circumstances  of  case  "attempt"  to  commit  crime 
was  merely  preparatory  and  there  was  no  direct  movement  toward 
commission  of  crime;  State  v.  Wood,  19  S.  D.  262,  103  N.  W.  26,  ap- 
plying rule  where  one  threatened  to  kill  another  and  went  to  get  a 
razor  but  was  induced  to  abandon  design  before  procuring  same; 
State  V.  Hurley,  79  Vt.  31,  118  Am.  St.  Rep.  934,  64  Atl.  78,  6  L.  B.  A. 
(n.  s.)  804,  procuring  tools  adapted  to  jail-breaking  did  not  constitute 
attempt  to  break  jail. 

14  Cal.  160-164,  THOlfPSON  T.  WTLZJAMS. 

Sightg  of  Tranaferee  After  Matnrity  of  negotiable  paper.  See  note, 
46  L.  B.  A.  804,  805. 

14  OaL  164-165,  HOCKEB  ▼.  KELLET. 

Application  for  Intervention  Just  as  Plaintiff  is  taking  judgment 
should  be  denied. 

Approved  in  Beay  v.  Butler  (Cal.),  7  Pac.  671,  holding,  where  plain- 
tiif  in  ejectment  desired  jury  trial,  filing  of  intervention  praying 
equitable  relief  after  jury  impaneled  and  sworn  did  not  affect  such 
right. 

14  OaL  165-167,  WHITE  T.  LESZYNSKT. 

Wbat  Intent  to  Defraud  will  sustain  attachment.  See  note,  30 
Ll  B*  a,  4d3. 

< 

14  OaL  167-171,  ALOIEB  ▼.  STEAMEB  MABIA. 

Wliere  No  Exceptions  to  Phraseology  of  special  verdict  are  re- 
served, such  exceptiens  cannot  be  considered  on  appeal 

Approved  in  Napa  Val.  Pkg.  Co.  v.  San  Fran<cisco  Belief  etc.  Funds, 
16  Cal.  App.  470,  118  Pac.  472,  reaffirming  rule. 

Competency  of  Jurors  Wbo  have  Served  in  same  or  similar  case. 
See  note,  68  L.  B.  A.  875. 

14  OaL  173-178,  IMLAT  T.  OABPENTIEB. 

Equity  will  not  Enjoin  Enforcement  of  judgment  if  judgment  debtor 
has  ample  remedy  at  law. 

Approved  in  Donovan  v.  McDevitt,  36  Mont.  64,  92  Pac.  50,  uphold- 
ing rule  where  judgment  creditor  attempted  to  sell  debtor's  property 
upon  execution  after  judgment  had  been  otherwise  satisfied. 
I  Cal.  Notes— 14 
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Equity  will  not  Grant  Belief  from  Judgment  against  bankrupt, 
which  has  been  discharged,  there  being  adequate  remedj  at  law. 

Distinguished  in  Sherwood  v.  Wallin,  1  Cal.  App.  534,  82  Pac.  567. 
holding  complaint  for  specific  performance  of  agreement  for  transfer 
of  shares  of  corporate  stock  sufficientl7  showed  no  adequate  remed7  at 
law  to  warrant  equitable  relief. 

14  Oal.  178-180.  MACOLETA  ▼.  PAGKABD. 

Judgment  in  Suit  for  Money  Dne  on  invoice  of  goods,  which  allowed 
ten  per  cent  interest,  not  supported  by  verdict  which  did  not  find  the 
interest. 

Approved  in  Dlggs  v.  Porteus  (Cal.),  33  Pac.  449,  holding  verdict 
in  unlawful  detainer  too  indefinite  to  support  judgment. 

Statement  of  Claims  Against  Estates  of  decedents.  See  notes,  130 
Am.  St.  Bep.  322;  5  Cof.  Prob.  308. 

14  Cal.  180-188,  PEOPXiE  y.  BOSBOBOXJGR. 

Govemor's  Proclamation  is  Necessary  to  Validity  of  special  elec- 
tion to  fill  a.  vacancy. 

Approved  in  Marsden  v.  Harlocker,  48  Or.  93.  120  Am.  St.  Bep.  786, 
85  Pac.  329,  where  county  court  did  not  order  local  option  election  as 
required  by  law,  such  election  was  invalid. 

Necessity  of  Notice  or  proclamation  of  election.  See  note,  120  Am. 
St.  Bep.  795. 

Where  Appointee  of  Goremor  to  Fill  Vacancy  in  judicial  office  held 
office  for  several  years  because  of  no  valid  election  of  successor,  his 
acts  are  as  binding  as  those  of  legally  elected  officer. 

Approved  in  dissenting  opinion  in  People  v.  Toal  (Cal.),  23  Pac. 
206,  majority  holding  under  Constitution,  article  VI,  section  13,  provi- 
sions in  city  charter  for  establishment  of  inferior  courts  in  city  not 
having  been  enacted  by  legislature  and  passed  on  by  governor  in 
regular  way  were  void  and  there  were  no  de  facto  officers  thereunder. 

Irregularities  Avoiding  Elections.    See  note,  90  Am.  St.  Bep.  68,  69. 

14  Oal.  194-201,  VAN  PELT  T.  IJTTLEB. 

Sureties  on  Official  Bond  of  Sheriff  or  Constable  are  liable  in  first 
Instance  for  breach  of  its  condition  though  the  cause  of  action  is 
based  on  trespass. 

Approved  in  Homan  v.  Wayer,  9  Cal.  App.  129,  98  Pac.  83,  holding 
notary  liable  on  official  bond  for  damages  to  plaintiff  from  false 
acknowledgnrent  given  an  impersonator  of  owner  whom  he  did  not 
know. 

14  Oal.  201-202,  SMITH  v.  YBEKA  WATEB  00. 

Judgment  for  Defendant  on  Sustaining  Demurror  will  be  affirmed 
where  plaintiff  does  not  offer  to  amend. 

Approved  in  Marks  v.  Evans  (Cal.),  62  Pac.  79,  holding  it  was  not 
error  to  sustain  demurrer  to  complaint  without  leave  to  amend  where 
it  could  not  be  amended  to  obviate  the  objection  and  no  application 
to  amend  was  made. 

14  Oal.  202-207,  73  Am.  Dec.  747,  PIOO  ▼.  WEBSTEBi 

Judgment  Against  Principal  is  Oonclnsive  on  surety  who  under- 
takes that  his  principal  shall  pay  any  judgment. 
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Approved  in  State  ▼.  Abbott,  63  W.  Ya.  1^3,  61  S.  E.  371,  where 
special  receiver,  on  settlement  of  his  accounts,  was  found  chargeable 
with  a  certain  amount,  decree  requiring  him  to  pay  it  was  conclusive 
on  his  sureties  as  to  liability  and  amount. 

Admissibility  and  Effect  Against  Surety  of  judgment  against  prin- 
fdpal.     See  notes,  132  Am.  St.  Rep.  768;  52  L.  R.  A.  168. 

Unsatisfled  Judgment  Against  Officer  is  no  bar  to  action  against 
sureties  on  his  official  bond. 

Approved  in  Gray  v.  Noonan,  6  Ariz.  40,  53  Pac.  8,  judgment  against 
sheriff  individually  for  wrongful  taking  of  property  under  writ  did 
not  extinguish  liability  of  sureties. 

14  OaL  208-210,  BRUSH  ▼.  MATDWELL. 

Wlien  Real  Estate  wUl  be  Considered  partnership  property.  See 
note,  27  L.  R.  A.  461. 

14  CaL  210-212,  ABBE  ▼.  MABB. 

Where  Plaintiff  Alleges  Facts  showing  his  own  moral  turpitude,  he 
states  himself  out  of  court. 

Approved  in  Schmitt  v.  Gibson,  12  Cal.  App.  411,  416,  107  Pac.  573, 
574,  applying  rule  where  plaintiff  was  similarly  induced  to  part  with 
money  as  wager  on  fake  pugilistic  encounter;  Levy  v.  Kansas  City, 
168  Fed.  526,  22  L.  R.  A.  (n.  s.)  862,  93  C.  C.  A.  523,  holding  one  who 
paid  money  to  city  and  obtained  license  for  poolselling  under  city 
ordinance,  but  in  violation  of  state  law,  could  not  recover  the  money 
from  city  on  license  being  revoked;  dissenting  opinion  in  Stewart  v. 
Wright,  147  Fed.  337,  340,  77  C.  C.  A.  499,  majority  holding  that  plain- 
tiff  who  had  been  induced  by  swindlers  to  bet  on  foot-races  upon 
false  pretense  that  they  were  fixed  so  he  would  win  was  not  prevented 
thereby  from  recovering  his  money. 

Belief  to  Party  Defrauded  who  went  into  scheme  with  intention  of 
defrauding  others.     See  note,  5  L.  R.  A.  (n.  s.)  906. 

Complaint  Which  Shows  No  Legal  Cause  of  action  will  not  support 
judgment  by  default. 

Approved  in  Dame  t.  Cochiti  Reduction  &  Imp.  Co.,  13  N.  M.  15, 
79  Pac.  298,  allegations  of  complaint  in  this  cause  would  not  sustain 
judgment  by  default  for  principal  of  bonds  sued  on  or  for  attorney's 
fees. 

14  CaL  212-219,  TYLEB  ▼.  YBEKA  WATEB  CO. 

Proceedings  to  Enforce  Mortgage  for  part  of  mortgage  debt.  See 
note,  37  L.  R.  A.  743. 

14  Cal.  223-230,  COLLINS  T.  BUTLEB. 

Injunctions  Against  Judgments  for  errors  and  irregularities.  See 
notes,  32  L.  R.  A.  327;  30  L.  R.  A.  703. 

Injunctions  Against  Judgments  for  defenses  existing  prior  to  ren- 
dition.   See  note,  31  L.  R.  A.  764. 

14  Cal.  230-232,  FUBCELL  T.  McKXTNU 

Saperintenddng  CoAtrol  and  Supervisory  Jurisdiction  of  superior 
over  inferior  or  subordinate  tribunal.    See  note,  51  L.  R.  A.  110. 
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U  Oal.  247-250,  SOXJLB  ▼.  DAWES;  8.  O.,  SOULE  ▼.  BITTEB,  20 
Oal.  623. 

Where  a  Case  upon  All  the  Proofs  is  fully  before  the  lower  court 
and  the  appellate  court,  judgment  of  latter  is  conclusive  and  on 
rev>ersal  of  decree  below  only  such  further  proceedings  can  be  taken 
as  are  authorized  by  the  appellate  court. 

Approved  in  Robinson  v.  Muir,  151  Cal.  125,  90  Pac.  524,  on  appeal 
from  order  denying  new  trial  in  action  to  quiet  title  to  several  pieces 
of  property  to  which  issues  are  separate,  and  as  to  which  new  trial 
properly  denied  as  to  some  only,  order  reversed  and  new  trial  granted 
only  so  far  as  necessary  to  correct  error;  People's  Lumber  Co.  v. 
Gillard,  5  Cal.  App.  438,  90  Pac.  357,  holding  law  of  the  case  not  con- 
fined to  that  portion  of  the  opinion  of  appellate  court  which  was 
strictly  essential  to  disposition  of  case;  American  Hydraulic  etc.  Co. 
V.  Rich,  8  Idaho,  573,  69  Pac.  281,  where  lower  court,  through  mis- 
construction of  opinion  of  appellate  court,  refused  to  enter  judgment 
dismissing  action,  writ  of  mandate  must  issue;  State  v.  District 
Court,  32  Mont.  24,  79  Pac.  411,  upholding  rule  where  trial  court, 
after  affirmance  of  judgment  on  appeal,  made  an  order  allowing  cer- 
tain costs  not  previously  allowed;  Butler  v.  Thompson,  52  W.  Va. 
314,  43  8.  E.  175,  applying  rule  where  lower  court  after  adjudication 
on  appeal  allowed  matter  to  be  reopened  by  additional  pleadings  and 
evidence,  and  entered  deeree  in  conformity  with  first  decree,  which 
had  been  reversed. 

14  Cal.  250-263,  BBCEMAN  v.  McKAY. 

Mere  Demand  and  Refusal  to  Surrender  are  not  sufficient  to  charge 
conversion  of  thing  demanded. 

Approved  in  Phelps,  Dodge  Sg  Palmer  Co.  ▼.  Halsell  &  Frazier, 
11  Okl.  9,  65  Pae.  342,  in  order  to  make  defendant  liable  in  action 
for  conversion  of  personal  property,  demand  must  be  made  for  same 
while  he  is  in  possession,  unless  same  have  been  fraudulently  dis- 
posed of  before  demand  could  be  made. 

14  Cal.  256-264,  73  Am.  Dec.  651,  KOCH  ▼.  BBIOaS. 

Deed  of  Trust  Given  to  Secure  Note  and  authorizing  trustee  to  sell 
is  not  a  mortgage  requiring  judicial  foreclosure. 

Distinguished  in  Curtin  v.  Krohn,  4  Cal.  App.  134,  87  Pac.  244, 
holding  rule  not  applicable  to  instrument  in  question  though  denomi- 
nated a  trust  deed;  Herbert  Craft  Co.  v.  Bryan  (Cal.),  68  Pac.  1021, 
holding  deed  of  trust  to  secure  debt  is  in  effect  only  a  mortgage 
with  power  of  sale  and  is  within  provisions  of  Code  of  Civil  Pro- 
cedure, section  726. 

There  is  No  Equity  of  Bedemption  from  Sale  under  deed  of  trust, 
as  there  is  no  forfeiture.  Performance  of  trust  carries  out  contract 
of  parties. 

Approved  in  Roberts  v.  True,  7  Cal.  App.  381,  94  Pac.  393,  holding 
marginal  note  of  satisfaction  made  on  margin  of  record  of  deed  of 
trust  in  pursuance  of  agreement  for  satisfaction  of  no  effect,  and  title 
still  remained  in  trustor  with  power  of  sale;  Brown  v.  Comonow,  17 
N.  D.  88,  114  N.  W.  729,  attempted  foreclosure  by  plaintiff  of  in- 
strument, whether  deed  of  trust  or  mortgage,  which  authorized  no 
one  except  trustee  named  therein  to  sell,  was  a  nullity;  Langmaack 
▼.  Keith,  19  S.  D.  356,  103  N.  W.  211,  construing  instrument  con- 
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Teyisg  land  as  seenrityfor  debt  and  authorizing  sale  in  case  of 
default  in  manner  prescribed  for  foreclosure  of  mortgages  was  in- 
tended as  a  mortgage. 

Bight  to  Strict  Foreclooore.    See  note,  20  L.  R.  A.  372. 

A  Mortgage  is  a  ConTeTance  in  Form  but  the  contract  is  one  onlj 
of  security,  and  equity  gives  effect  to  the  intention  of  the  parties. 

Approved  in  Bank  of  Oroville  v.  Lawrence  (Cal.)i  37  Pac.  938, 
holding  instrument  in  form  of  deed  but  showing  on  face  that  it  was 
intended  in  legal  effect  as  mortgage,  was  a  mortgage  and  not  trust 
deed,  though  designated  a  "trust  deed  so  being  and  operating  as  a 
mortgage." 

14  Cal.    265-268,    M0EEI.X7MNE    HILL    CANAL    ft    MIN.    CO.    T. 
WOODBUBY. 

Corporata  Stockholdeis  are  Principal  Debtors,  and  stand  in  the 
same  position  in  relation  to  creditors  of  corporation  as  if  they  were 
a  common  partnership. 

Approved  in  Harrill  v.  Davis,  168  Fed.  198,  22  L.  B.  A.  (n.  s.) 
1153,  94  C.  C.  A.  47,  holding  under  statute  incorporators  who  had 
failed  to  file  articles  in  both  places  required  by  statute  were  liable 
individually  as  partners  for  debts. 

14  CaL  279-380,  BOOG8  v.  MEBCEB  MIN.  CO. 

Elements  of  Estoppel  in  Pais  with  respect  to  the  title  of  property 
stated. 

Approved  in  Hicks  v.  Post,  154  Cal.  28,  96  Pac.  880,  holding  act  of 
one  party  in  entering  orally  into  contract  required  to  be  in  writing 
did  not  amount  to  such  misrepresentation  as  to  estop  him  from  deny- 
ing the  agreement;  Wilson  v.  Sarment,  153  Cal.  531,  126  Am.  St.  Rep. 
91,  96  Pac.  318,  holding  taking  of  property  purchased  in  wife's  name 
and  later  signing  with  her  a  deed  of  trust  with  provision  that  in  case 
of  sale  surplus  should  be  paid  to  her,  did  not  estop  him  from  claiming 
it  as  community  property  as  against  grantee  of  wife;  Yerdugo  Canyon 
Water  Co.  v.  Verdugo,  152  Cal.  682,  93  Pac.  1033,  holding  evidence 
insufficient  to  support  finding  that  plaintiff  estopped  from  questioning 
right  of  defendant  to  water  appropriated  by  him  in  wells  sunk  on 
own  land;  Morris  y.  Blan,  146  Fed.  43o,  holding  subsequent  appro- 
priator  of  water  of  stream  cannot  invoke  estoppel  against  prior  ap- 
propriator  because  latter  stood  by  and  let  him  build  improvements 
on  strength  of  diversion  of  water;  Kela  v.  Pahuilima,  5  Haw.  527, 
holding  upon  facts,  owner  of  land  not  estopped  to  assert  title  to  land 
against  one  who  had  been  in  possession  and  made  improvements  on 
the  faith  that  his  own  title  was  good;  dissenting  opinion  in  Sherman 
T.  Sherman,  23  S.  D.  507,  122  N.  W.  448,  and  dissenting  opinion  in 
El  Paso  Livestock  etc.  Co.  v.  Colorado  Livestock  etc.  Co.,  171  Fed.  29, 
96  C.  C.  A.  262,  majority  holding  facts  constituted  estoppel. 

He  Who  Acts  in  Ignorance  of  His  Title  shall  not  be  estopped. 

Approved  in  Walker  v.  Ehresman,  79  Neb.  780,  113  N.  W.  220,  facts 
relied  on  lacked  essential  elements  of  estoppel;  Rihner  v.  Jacobs,  79 
Neb.  749,  113  N.  W.  223,  where  owner  parted  with  property  through 
fraud,  creditor  of  fraudulent  grantee  who  failed  to  establish  reliance 
on  apparent  ownership  cannot  claim  owner  should  be  estopped  from 
asserting  title;  Kenny  v.  McKenzie,  25  S.  D.  498,  127  N.  W.  602,  ac- 
tion to  recover  possession  of  land  sold  under  mortgage  foreclosure 
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which  WM  inyalid  because  awignment  of  mortgage  was  not  acknowl- 
edged, was  barred  by  estoppel,  where  there  was  .no  ignorance  of  the 
facts;  Kenny  v.  McKenzie,  23  S.  D.  119,  120  N.  W.  784,  mortgagors 
who  acquiesced  in  foreclosure  sale,  believing  same  was  valid,  and  de- 
livered up  possession  of  the  property,  were  not  estopped  from  as- 
serting their  legal  rights  upon  ascertaining  defect  in  assignment  of 
mortgage. 

GonBent  of  Parties  will  aot  Enable  the  court  to  pass  upon  questions 
not  raised  by  the  written  allegations  of  the  pleadings. 

Distinguished  in  Gulling  v.  Washoe  County  Bank,  29  Nev.  272,  89 
Pac.  31,  holding  where  pleadings  on  their  face  and  judgment-roll  do 
not  show  issues  tried  and  determined  between  parties,  it  may  be 
shown  by  extrinsic  evidence. 

2>eci8ioa  of  Land  DeparUnent  is  OonclusLve  on  the  courts  when 
patent  issued  in  pursuance  thereof  is  collaterally  attacked. 

Approved  in  Powers  v.  Webster,  47  Wash.  102, '91  Pac.  570,  in  action 
to  set  aside  sale  of  school  lands,  private  citizen  claiming  he  was  pre- 
vented by  fraud  from  bidding  at  the  sale,  but  who  suffered  no  special 
injury,  cannot  maintain  suit  to  cancel  deed;  Welsh  v.  Callvert,  34 
Wash.  256,  75  Pac.  873,  where  subsequent  applicant  to  purchase  lands 
as  oyster  lands,  theretofore  sold  and  conveyed  by  the  state  as  tide 
lands,  claimed  that  deed  did  not  include  the  lands  applied  for,  this 
was  a  collateral  attack. 

Locatloii  of  Mining  Claim.    See  note,  7  L.  B.  A.  (n.  s.)  778. 

14  Oal.  380-383,  BXTBGE  v.  SMITH. 
Location  of  Mining  Claim.    See  note,  7  L.  B.  A.  (n.  s.)  769,  771. 

14  OaL  384-387,  CHAFFIN  v.  DOX7B. 

What  Constitntes  Delivery  Depends  on  the  character  of  the  article 
sold  and  the  circumstances  of  the  case. 

Approved  in  Sequeira  v.  Collins,  153  Cal.  431,  95  Pac.  878,  holding 
retention  of  two  kilns  of  brick  without  doing  anything  to  indicate 
intention  to  pass  control  to  transferee  inconsistent  with  actual  pos- 
session in .  transferee  as  against  attaching  creditor. 

14  CaL  387-390,  73  Am.  Dec.  656,  HULL  y.  SACBAMENTO  VALLEY 

B.  B.  CO. 

Fact  That  Fire  was  Communicated  to  property  by  sparks  from  loco- 
motive raises  inference  of  negligence. 

Approved  in  Dyer  v.  Maine  Central  B.  B.  Co.,  99  Me.  202,  58  Atl. 
996,  67  L.  B.  A.  416,  reaffirming  rule  in  action  for  benefit  of  insurance 
company  against  railroad  company  to  recover  insurance  money  paid 
owner  of  property  destroyed  by  sparks  from  engine;  Continental  Ins. 
Co.  V.  Chicago  ft  Northwestern  By.  Co.,  97  Minn.  474,  107  N.  W.  551, 
5  L.  B.  A.  (n.  s.)  99,  burden  was  on  defendant  to  rebut  presumption. 

Presumption  of  Negligenc*  from  occurrence  of  accidents.    See  note, 

15  L.  B.  A.  40. 

14  Cal.  390-395,  CABSLET  ▼.  LINDSAY. 

That  Arbitrator  Did  not  Act  upon  All  Items  in  adjusting  affairs  of 
a  partnership  is  no  ground  for  vacating  his  award. 

Approved  in  Wood  v.  Hingley,  5  Haw.  158,  holding  award  would 
not  be  set  aside  on  ground  that  one  item  in  issue  was  omitted  where 
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it  is  not  ihown  that  the  mattor  was  bionght  to  notice  of  arbitrators; 
Jensen  ▼.  Beep  Creek  Farm  ft  L.  S.  Co.,  27  Utah,  79,  74  Pae.  430,  all 
matters  submitted  in  eontroyersy  arising  out  of  lease  of  a  number  of 
sheep  were  adjudicated  upon  by  arbitrators. 

14  Oal.  396-401,  TAYLOR  ▼.  ROBINSON. 

Intenrening  Rights  of  Third  Persons  cannot  be  injuriously  affected 
l>y  subsequent  ratification  of  unauthorized  acts  of  agent. 

Approved  in  Johnson  v.  North  British  etc.  Ins.  Co.,  66  Ohio  St.  18, 
63  N.  £.  613,  discussing  rule  where  the  one  who  did  the  act  neither 
luid  nor  claimed  to  have  authority  to  represent  another. 

Authority  of  Agemt  to  Accept  CbatML  in  payment  of  debt.  See 
note,  19  L.  B.  A.  (n.  s.)  326. 

14  CaL  403-408,  POPE  T.  HUTH. 

An  -Order  Payable  Out  of  a  Particular  Fund  is  an  equitable  assign- 
ment of  the  fund  pro  tanto. 

Approved  in  Brady  v.  Banch  Mining  Co.,  7  Cal.  App.  184,  94  Pao. 
86,  holding  an  order  relating  to  whole  amount  of  funds  in  hands  of 
drawee  belonging  to  drawer  operates  as  equitable  assignment  of  claim. 

14  Cal.  410-413,  GRIFFITH  T.  B0GARDU8. 

Replevin  may  be  Maintained  for  the  recovery  of  money  when  the 
same  can  be  segregated  or  identified. 

Approved  in  Eddings  v.  Boner,  1  Ind.  Ter.  178,  38  S.  W.  1111,  ap- 
plying rule  in  action  to  recover  belt  containing  purse  and  money 
where  belt  was  suificiently  described. 

14  OaL  413-415,  HAWKINS  ▼.  BORI^AND. 

AU  Facts  Tending  to  Disprore  Allegatiotis  of  complaint  may  be  of- 
fered under  general  denial. 

Approved  in  Hogen  v.  Klabo,  13  N.  D.  324,  100  N.  W.  850,  uphold- 
ing rulings  of  court  permitting  defendant,  in  action  to  recover  bal- 
ance due  for  threshing,  to  testify  concerning  terms  of  contract,  and 
identify  notes  paid  for  threshing,  where  answer  was  general  denial. 

14  OaL  421-424,  SAORAMENTO  T.  DUNI.AP. 

Bond  Purporting  to  be  Joint  Bond  of  principal  and  sureties  but 
signed  by  latter  only  is  not  binding  on  them. 

Approved  in  Novak  v.  Pitlick,  120  Iowa,  291,  98  Am.  St.  Bep.  360, 
94  N.  W.  918,  applying  rule  to  bond  reciting,  "We,  F.  as  principal  and 

,  as  sureties  ....  are  held  and  firmly  bound,"  signed  by  an 

sdleged  surety  alone. 

Distinguished  in  Stimson  Mill  Co.  v.  Biley  (Cal.),  42  Pac.  1074, 
holding  a  contractor's  bond,  in  form  joint  and  several,  valid  against 
sureties  though  contractor  had  not  signed  it;  Deer  Lodge  Co.  v. 
United  States  Fidelity  etc.  Co.,  42  Mont.  322,  112  Pac.  1061,  surety 
is  not  released  by  failure  of  principal  to  sign  official  bond  which  is 
joint  and  several. 

'When  OfDLcial  Bond  Binds  Sureties  and  what  irregularities  fail  to 
relieve  them  from  liability.     See  note,  90  Am.  St.  Rep.  194. 

Effect  of  Delivery  of  Bond  unsigned  by  principal  obligor.  See  note, 
12  L.  R.  A.  (n.  s.)  1106,  1107,  1111. 

Conditional  Bzecution  of  Contract  under  parol  agreement  that  it 
shall  not  take  effect  until  others  signed*  See  note,  45  L.  B.  A.  325, 
326,  335. 
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14  Oal.  424-427,  78  Am.  3>«c.  668»  MOKELUMNE  HILL  *  MZN.  00. 
y.  WOODBT7B7. 

EziBtence  of  Corporation  must  be  Shown  bj  at  least  a  lubstantial 
compliance  with  statute  in  its  formation. 

Approved  in  Alaska  Gold  Mining  Co.  v.  Ebner,  2  Alaska,  613,  hold- 
ing under  organic  act  of  1884  the  general  laws  of  Oregon  for  incor- 
poration  of  domestic  corporations  was  applicable  to  Alaska  and  must 
be  substantially  complied  with  there  in  formation  of  corporation. 

14  OaL  428-436,  PEOPLE  ▼.  IRWIN;  fk  0.,  18  ObI.  117. 

Statutory  Uen  of  a  Judgment  Attaches  only  upon  property  in  which 
judgment  debtor  has  a  Tested  legal  interest. 

Approved  in  Zenda  Mining  &  Milling  Go.  v.  Tiffin,  11  Cal.  App. 
65,  104  Pac.  12,  holding  judgment  lien  did  not  attach  to  property 
where  deeds  thereof  to  judgment  debtor  were  held  in  escrow  subject 
to  payment  of  purchase  money  by  grantee  of  judgment  debtor. 

Estates  and  Interests  to  which  judgment  liens  attach.  See  note, 
117  Am.  St.  Rep.  780. 

14  Cal.  437-438,  PEOPLE  ▼.  WOPPNER. 

In  Criminal  Cases  Statute  Requiring  Statement^  or  bill  of  excep- 
tions, to  be  made  within  ten  days  after  trial  is  directory. 

Distinguished  in  People  v.  Blis,  3  Cal.  App.  1G&,  166,  84  Pac.  676, 
677,  holding  provisions  of  section  1171,  Penal  Code,  as  amended  in 
1905,  with  section  1174,  as  so  amended,  relating  to  notice  by  defend- 
ant of  intended  presentation  of  bill  of  exceptions,  are  mandatory. 

The  Oiving  of  Oral  Instructions  to  Jury  without  consent  of  defend- 
ant is  fatal  error. 

Approved  in  dissenting  opinion  in  Boggs  v.  United  States,  11  Okl. 
144,  65  Pac.  929,  majority  holding  only  when  statement  of  court 
amounts  to  a  positive  direction  as  to  law  of  case  is  it  required  to  be 
in  writing. 

14  Cal.  438-440,  PEOPLE  ▼.  CARABIK. 

Under  Statute  Authorizing  Court  of  Sessions  to  hold  special  terms, 
the  court,  when  specially  called,  has  same  powers  as  at  regular  term. 

Approved  in  Republic  of  Hawaii  v.  Kapea,  11  Haw.  299,  holding 
defendant  could  be  tried  at  special  term  though  he  had  been  com« 
mitted  to  be  tried  at  following  regular  term. 

Wben  Charge  of  Court  Assumes  That  Any  Facts  have  been  proven, 
it  invades  province  of  jury. 

Approved  in  Arizona  v.  Kay,  3  Ariz.  ^,  21  Pac.  153,  reaffirming 
rule. 
'   Organization  of  Grand  Jury.    See  note,  27  L.  R.  A.  787. 

14  Cal.  440-444,  HITCHCOCK  v.  PAGE. 

Privilege  Given  Lessee  of  purchasing  the  land  at  expiration  of 
term  was  limited  to  whole  land,  and  lessee  could  not  claim  right  to 
buy  a  portion  of  it. 

Approved  in  Slaughter  v.  Mallet  Land  etc.  Co.,  141  Fed.  291,  72 
C.  C.  A.  430,  holding  preference  right  given  lessee  to  purchase  at  any 
bona  fide  offer  made  and  accepted  not  void  for  uncertainty. 

14  Cal.  444-446,  McDANIEL  V.  YUBA  COUNTY. 

Objection  to  Sufficiency  of  Allegation  as  to  qualification  to  practice 
medicine  must  be  taken  by  special  demurrer. 
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Approved  in  Sailor  t.  Caldwell,  65  Kan.  99,  68  Pae.  1086,  api^jing 
rale  to  objection  to  introduction  of  certificate  to  practice  medicine  on 
general  ground  that  bill  of  particulars  failed  to  jitate  a  cause  of 
action. 

U  GaL  44&-460»  HATNES  ▼.  WAITE. 
Application  of  Payments.    See  note,  96  Am.  St.  Bep.  73,  79. 

14  CaL  450-457,  NAGLEE  V.  LYMAK. 

Creditor  Who  Takes  Bill  Before  Maturity  as  security  for  antecedent 
d«bt  becomes  holder  for  Talue,  if  there  is  any  change  in  legal  rights 
of  parties  in  relation  to  the  debt. 

Approved  in  Robinson  v.  Smith,  14  Cal.  98,  following  rule;  Iowa 
Nat.  Bank  v.  Sherman,  17  S.  D.  406,  106  Am.  St.  Rep.  778,  97  N.  W. 
16,  transferee  of  negotiable  note  before  maturity  who  gave  transferrer 
credit  on  existing  debt  for  proceeds  of  note  is  entitled  to  protection 
against  defenses  of  which  he  had  no  notice. 

14  Cal.  457-459,  JEROME  ▼.  8TEBBINS. 

In  Action  Against  Indorser  of  Note  payable  on  demand,  complaint 
must  allege  facts  to  excuse  delay  of  thirteen  months  in  making  de- 
mand for  payment. 

Approved  in  Seebach  v.  Euhn,  9  Cal.  App.  490,  99  Pac.  725,  holding 
acts  of  prevention  of  performance  of  contract  or  waiver  of  full  per- 
formance must  be  specially  pleaded;  Aronson  v.  Frankfort  etc.  Ins. 
Co.,  9  Cal.  App.  479,  99  Pac.  540,  holding  waiver  of  notice  to  insur- 
ance company  of  accident  must  be  specially  pleaded. 

Erery  Fact  Whicli,  if  Controverted,  plaintiff  must  prove  to  main- 
tain his  ca«e,  must  be  stated  in  complaint. 

Distinguished  in  McPherson  v.  San  Joaquin  County  (Cal.),  56  Pac. 

,  804,  holding  allegation  in  complaint  on  contract  with  county  stating 

contract  made  by  county  "by  and  through  James  Brown,  the  duly 

authorized  agent  of  said  county  for  said  purpose,"  sufficiently  alleges 

authority. 

14  CaL  45»-460,  JOHNSON  ▼.  JOHNSON. 

Bivorce  will  not  be  Granted  on  Ground  of  extreme  cpuelty  where 
cruelty  is  provoked  by  party  who  applies. 

Approved  in  Spofford  v.  Spofford,  18  Idaho,  121,  108  Pac.  1056,  ap- 
plying rule  where  husband,  who  had  been  indiscreet  in  his  conduct 
with  other  women,  alleged  cruelty  on  account  of  his  wife's  jealousy. 

What  Oonstitates  Connivanca*  sufficient  to  bar  divorce.  See  note, 
120  Am.  St.  Bep.  527. 

14  Cal.  460-465,  HENSHAW  ▼.  OLABK. 
laocation  of  Mining  Claim.    See  note,  7  L.  B.  A.  (n.  s.)  778. 

14  CaL  465-469,  TOXJNT  ▼.  HOWEUi. 

Judgment  in  ^ectment  Belates  only  to  time  of  commencement  of 
•nit. 

Approved  in  Henry  v.  Davis,  149  Ala.  363,  43  So.  123,  in  action  for 
trespass  for  cutting  trees,  where  no  evidence  of  possession  was  offered 
except  judgment  in  ejectment,  no  evidence  of  trespass  previous  to 
commencement  of  ejectment  suit  was  admissible. 
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14  Oal.  472-478,  GEE  ▼.  MOOBE. 

WliMre  Deed  Conveys  'the  Bi^ht^  Title  and  Interest**  of  grantor, 
instead  of  the  land  itself,  the  covenant  of  warranty  does  not  estop 
him  from  setting  up  after-acquired  title. 

Approved  in  O'Sullivan  v.  Griffith,  153  Cal.  505,  96  Pac.  875,  hold- 
ing a  deed  of  all  the  grantor's  "right,  title  and  interest  in  and  to"  a 
street  railway  franchise  operated  as  quitclaim  and  failure  of  title  was 
no  defense  to  action  for  purchase  price. 

Effect  of  Covenants  to  Carry  Title  to  a  future  or  subsequently  ac- 
quired interest  where  grantor's  deed  passed  a  present  interest.  See 
note,  13  L.  B.  A.  (n.  s.)  1006. 

Conveyance  of  Homestead  by  Husband  Alone  vests  the  estate  in  the 
vendee,  subject  to  use  and  occupation  by  husband  and  wife  until 
character  of  premises  as  homestead  has  gone. 

Approved  in  Jerdee  v.  Furbush,  115  Wis.  280,  91  N.  W.  662,  reaffirm- 
ing rule;  Teske  v.  Dittberner,  65  Neb.  169,  101  Am.  St.  Bep.  614,  91 
N.  W.  181,  applying  rule  in  action  to  enforce  oral  agreement  between 
son  and  parents  that  upon  death  of  both  he  shall  become  vested  with 
title  to  homestead  upon  certain  conditions. 

Effect  of  Conveyance  or  Encumbrance  of  homestead  by  one  spouse 
only.     See  notes,  95  Am.  St.  Bep.  930. 

Continuance  of  Family  as  Condition  of  continuance  of  homestead 
where  a  condition  of  inception.     See  note,  16  L.  B.  A.  (n.  s.)  111. 

Distinguished  in  Hannon  v.  Southern  Pac.  B.  B.  Co.,  12  Cal.  App. 
854,  107  Pac.  337,  holding,  under  Civil  Code,  section  1265,  homestead 
right  in  n&ture  of  joint  tenancy,  and  could  be  alienated  only  by  act 
of  both;  Mundy  v.  Shellaberger,  161  Fed.  507,  88  C.  C.  A.  445,  hold- 
ing under  Missouri  statute  contract  by  husband  alone  for  conveyance 
of  homestead  property  absolutely  void;  Garr  Scott  &  Co.  v.  Collin,  15 
N.  D.  629,  110  N.  W.  83,  statute  in  force  when  mortgage  of  homestead 
was  given  required  wife's  signature;  Nielson  v.  Peterson,  30  Utah, 
396,  85  Pac.  431,  where  no  declaration  of  homestead  had  been  made, 
and  husband  held  legal  title,  foreclosure  and  sale  under  mortgage  of 
husband  transferred  title  to  mortgagee,  subject  to  right  of  redemp- 
tion and  to  wife's  one-third  interest  should  she  survive  husband. 

Surviving  Wife  Takes  Homestead  as  property  set  apart  from  her 
husband's  estate. 

Approved  in  Campbell  v.  Moran,  71  Neb.  620,  99  N.  W.  500,  wife 
living  with  her  husband  on  land  occupied  by  them  jointly  as  family 
homestead  is  not  a  freeholder. 

Bight  of  Minor  Children  to  Benefit  of  probate  homestead.  See  note, 
1  Cof.  Prob.  556. 

14  OaL  479-605,  PEOPLE  v.  BOABD  OF  DELEGATES  SAK  FBAN- 
dSCO  FIBE  DEPABTMENT. 

Certiorari  Never  Extends  to  the  Merits  and  tries  nothing  but  juris- 
diction', but  it  covers  every  question  of  law  and  fact  involving  juris- 
diction. 

Approved  in  Golden  Gate  Tile  Co.  v.  Superior  Court,  159  Cal.  481, 
114  Pac.  981,  mandamus  lies  to  review  the  erroneous  dismissal  of  an 
appeal  from  an  inferior  court;  Matter  of  Hughes,  159  Cal.  364,  113 
Pac.  686,  applying  rule  in  proceeding  to  review  order  discharging  con- 
vict from  state  prison,  where  superior  court  made  mistake  of  law  in 
holding  petition  stated  facts  sufficient  to  justify  release  of  prisoner; 
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Thomas,  Jr.,  t.  Hawkins,  12  Cal.  App.  334,  107  Pac.  581,  holding  on 
writ  of  review,  where  jurisdiction  of  inferior  tribunal  is  brought  in 
question,  eourt  would  not  interfere  with  conclusion  of  inferior  tribunal 
upon  such  question  properly  before  it;  Cripple  Creek  ▼.  Hanl<ey,  19 
Colo.  App.  393,  75  Pac.  601,  on  certiorari  to  review  action  of  city  coun- 
cil in  an  election  contest,  the  court  cannot  consider  whether  the  evi- 
dence before  the  council  justified  its  action. 

Distinguiffhed  in  Cook  v.  Civil.  Service  Commission,  160  Cal.  593, 
117  Pac.  664,  denying  certiorari  to  set  aside  examination  held  by 
Ban  Francisco  civil  service  commission  though  it  had  not  complied 
with  charter  provision  relative  to  making  of  rules. 

Exceptions  to  Bole  That  Certiorari  will  not  lie  where  there  is  an 
appeal.    See  note,  50  L.  B.  A.  799. 

14  Oal.  606-508,  76  Am.  Dec.  440,  GUIOD  ▼.  QinOD. 

Husband  may  Abandon  Homestead  without  consent  of  wife. 

Approved  in  Helgebye  v.  Dammen,  13  N.  D.  174,  100  N.  W.  247, 
wife  who  abandoned  homestead  with  her  husband  could  not  afterward 
claim  same  though  ownership  was  awarded  her  by  a  decree  of  divorce; 
Beranek  v.  Beranek,  113  Wis.  277,  89  N.  W.  147,  where  husband  aban- 
doned homestead,  fact  that  wife  refused  to  follow  him  did  not  pre- 
serve status  of  homestead. 

Abandonment  of  Homestead.    See  note,  102  Am.  St.  Bep.  394,  400. 

Miscellaneous. — Cited  in  Broadus  v.  Nelson,  16  Cal.  81. 

14  Cal.  508-509,  HENSLEY  v.  TABTAJL 
El£^t  to  Plead  Inconsistent  Defenses.    See  note,  48  L.  B.  A.  177. 

14  OaL  510-^12,  FEOPI^B  ▼.  LEE. 

In  Criminal  Cases  Statute  Bequixlng  Statement  or  bill  of  exceptions 
to  be  made  within  ten  days  after  trial  is  directory. 

Distinguished  in  People  v.  Blis,  3  Cal  App.  165,  166,  84  Pac.  676, 
677,  holding  provisions  of  section  1171,  Penal  Code,  as  amended  in 
1905,  with  section  1174,  as  so  amended,  relating  to  notice  by  defend- 
ant of  intended  presentation  of  bill  of  exceptions  are  mandatory. 

There  is  No  Difference  Between  a  Statement  and  bill  of  exceptions 
under  the  statute  fixing  the  time  for  settlement  and  signing. 

Approved  in  Sauer  v.  Eagle  Brewing  Co.,  3  Cal.  App.  130,  84  Pac. 
427,  holding  fact  that  motion  to  court  was  for'  leave  to  serve  state- 
ment, though  notice  of  intention  to  move  for  new  trial  stated  that  it 
would  be  made  on  bill  of  exceptions,  not  ground  for  disregarding  the 
bill  of  exceptions  or  statement;  Steve  v.  Bonners  Ferry  etc.  Co.,  13 
Idaho,  396,  92  Pac.  366,  all  errors  properly  saved  and  assigned  in 
statement  of  the  case  may  be  reviewed  oh  appeal  from  the  judgment 
although  not  used  in  motion  for  new  trial. 

Wlien  Jndge  cannot  be  Fonnd,  proposed  statement  in  criminal  case 
jnaj  be  delivered  to  clerk  of  court  for  him. 

Approved  in  Hawley  v.  Le  Clair,  18  Wyo.  9,  102  Pac.  852,  refusing 
to  reverse  overruling  of  motion  to  strike  from  file  bill  of  exceptions 
filed  with  clerk  in  absence  of  judge  within  proper  time  but  which  was 
not  actually  allowed  until  expiration  of  time. 

14  Cal.  619-631,  76  Am.  Dec.  444,  PEBBE  T.  OASTBO. 

Effect  of  Unaccepted  Tender  on  lien  of  mortgage  or  pledge.  See 
note^  33  L.  B.  A.  232. 
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14  Oal.  631--539,  GORMAN  ▼.  BUSSEUt. 

Voluntary  AssodatiODB  for  Mutual  Belief  are  partnerships. 

Approyed  in  Kauffman  ▼.  Foster,  3  Gal.  App.  746,  748,  86  Pae.  1111| 
holding,  upon  facts,  mutual  benefit  lodge  was  in  effect  ordinary  part- 
nership; Ehrlich  ▼.  Willenski,  133  Fed.  426,  holding  complaint  against 
labor  union  naming  four  members  "for  themselves  and  others,  officers 
and  members  of  the  unincorporated  association,"  insufficient;  State 
Council  of  Catliolic  Knights  v.  Board  of  Review,  198  111.  444,  64  N.  E. 
1105,  holding  a  fraternal  beneficial  society  having  lodge  system  and 
paying  benefits  in  case  of  death  or  disability  of  members  is  not  an 
institution  of  purely  public  charity  within  section  2  of  revenue  act 
exempting  such  institutions  from  taxation;  Methodist  etc.  South 
Church  V.  Clifton,  34  Tex.  Civ.  App.  253,  78  S.  W.  735,  moneys  ex- 
pended for  benefit  of  a  church  by  trustees  of  a  college  could  not  be 
recovered. 

Wliat  Oonatitates  a  Partnership.    See  note,  115  Am.  St.  Rep.  408. 

AsBOdatLone  for  Mutual  Relief  cannot  be  treated  as  charitable  in- 
stitutions. 

Approved  in  Supreme  Lodge  Modern  Am.  Fraternal  Order  v.  Board 
of  Review  of  Effingham  Co.,  223  111.  57,  79  N.  E.  24,  act  providing 
money  of  fraternal  benefit  organizations  shall  be  exempt  from  taxa- 
tion is  unconstitutional. 

Wlien  Impracticable,  It  is  not  Necessary  to  make  all  of  the  persons 
interested  in  a  proceeding  parties  to  the  suit. 

Approved  in  Standard  Light  etc.  Co.  v.  Muncey,  33  Tex.  Civ.  App. 
419,  76  S.  W.  933,  bondholders  of  an  electric  company  should  be  sued 
for  injuries  to  a  servant,  in  the  names  of  its  members. 

14  Oal.  540-542,  PEOPLE  ▼.  MIDDLETON. 

Commissioners  of  the  Funded  Debt  of  City  of  San  Frandsoo  have 
power,  on  sale  of  realty  under  twelfth  section  of  act  of  May  1,  1851, 
to  receive  the  "three  per  cent  scrip"  of  the  city  instead  of  cash. 

Approved  in  Manafleld  v.  District  Agricultural  Assn.  No.  6,  154  Cal. 
148,  149,  97  Pac.  151,  holding  deed  of  property  to  an  agricultural 
association  in  trust  to  be  sold  for  purpose  of  improving  grounds  and 
meeting  other  expenses  authorized  conveyance  of  portion  in  consid- 
eration of  legal  services. 

14  Cal.  544-^652,  NATOMA  WATEB  CO.  ▼.  OLABKIN. 

Privilege  of  Moving  for  Dissolution  of  Injunction  upon  filing  of 
answer  is  limited  to  cases  where  injunction  is  granted  without  notice. 

Approved  in  Ots  v.  Superior  Court,  10  Cal.  App.  170,  101  Pac.  432, 
following  rule. 

Complaint  in  Ejectment  may  also  Pray  injunction  against  waste. 

Approved  in  Waskey  v.  McNaught,  163  Fed.  933,  934,  90  C.  C.  A. 
289,  holding  under  Code  of  Civil  Procedure  of  Alaska,  section  386, 
plaintiff  in  ejectment  to  recover  certain  mining  ground  entitled  to 
injunction  ancillary  to  such  action  restraining  defendant's  mining 
operations  on  ground  pendente  lite;  Colorado  Eastern  B.  Co.  v. 
Chicago  etc.  By.  Co.,  141  Fed.  901,  73  C.  C.  A.  132,  holding  injunction 
properly  granted  to  enjoin  construction  of  railroad  track  by  defend- 
ant on  complainant's  right  of  way,  a  suit  in  ejectment  having  been 
begun  by  complainant. 

Injunction  Oranted  on  Bule  to  Show  Cause  cannot  be  dissolved 
until  final  hearing.  , 
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Approved  in  Humphrey  ▼.  Buena  Vista  Water  Co.,  2  Gal.  App. 
542,  543,  ^544,  84  Pac.  297,  298,  holding  preliminary  injunction  granted 
on  notice  could  not  be  dissolved  until  trial  of  cause  ia  determined 
on  merits. 

Distinguished  in  Fowler  t.  Heinrath  (Gal.),  8  Pac.  M8,  holding 
where  nothing  in  record  to  show  upon  what  court  acted  in  dissolving 
such  injunction,  it  will  be  presumed  that  it  was  dissolved  upon  good 
cause. 

Onttliig  and  Bemovlng  Qrowing  Timber  is  ground  for  an  injunction. 

Approved  in  Hatton  v.  Gregg,  4  Gal.  App.  545,  88  Pac.  595,  reaffirm- 
ing rule;  dissenting  opinion  in  Mountain  Copper  Go.  v.  United  States, 
142  Fed.  648,  73  G.  G.  A.  621,  majority  holding  court  of  equity  would 
not  grant  injunction  restraining  defendant  from  operating  smelter 
as  nuisance  but  would  leave  complainant  to  its  remedy  at  law. 

Injunction  Against  Trespass  on  Realty.  See  note,  99  Am.  St.  Rep. 
749. 

Decree  of  Conflrmation  of  Meadcan  Grant  confining  the  claim  to  a 
particularly  described  tract  is  conclusive  evidence  of  validity  of 
grant. 

Approved  in  De  Guyer  v.  Banning  (Gal.),  25  Pac.  255,  holding  de- 
cree of  confirmation  conclusive  as  to  title  of  all  land  contained 
within  exterior  boundaries  therein  described,  it  containing  no  excep- 
tions therefrom,  though  a  clause  in  the  certificate  of  survey  there- 
nnder  excepted  a  certain  island. 

As  Between  tbe  Fartles,  Deed  to  a  Corporation  authorized  to  hold 
real  estate  is  not  void. 

Approved  in  Tonart  v.  Jett  Bros.,  169  Ala.  643,  53  So.  752,  bill  by 
corporation  to  quiet  title  is  not  insufficient  for  failure  to  aver  cor- 
poration's power  to  own  realty;  Watkins  v.  Iowa  Central  Ry.  Co., 
123  Iowa,  400,  98  N.  W.  914,  where  owner  of  strip  of  land  conveyed 
it  to  railway  company  without  showing  purposes  for  which  it  was 
to  be  used,  state  alone  had  right  to  inquire  into  matter. 

Right  of  Private  Persons  to  Ctontest  Power  of  corporation  to  take 
or  to  hold  property.    See  note,  32  L.  R.  A.  296. 

14  Cal.  563-658,  DORSET  Y.  MANIX)VE. 

In  Action  for  Taking  and  Detaining  Personal  Property,  in  absence 
of  circumstances  of  aggravation,  measure  of  damages  is  value  of 
property,  with  interest,  and  not  consequential  damages  resulting  to 
owner. 

Approved  in  Gassin  v.  Cole,  153  Cal.  679,  96  Pac.  278,  but  holding 
evidence  sufficient  to  support  verdict  of  damages  for  trespass  on 
land. 

Interest  on  Unliquidated  Damages.    See  note,  28  L.  R.  A.  (n.  s.)  37. 

Wliere  Trespass  is  Committed  Malicloiuly,  jury  may  award  punitive 
damages. 

Approved  in  Shandy  v.  McDonald,  38  Mont.  400,  100  Pac.  206, 
in  action  for  conversion  of  property,  void  proceedings  in  justice's 
court  were  nevertheless  admissible  to  rebut  inference  of  malice. 

14  OaL  666-^73,  PEOPLE  y.  BEATTT. 

Organization  of  Chrand  Jury.    See  note,  27  L.  R.  A.  776,  777. 
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14  Cal.  673-576,  IANDI8  V.  TX7BNEB. 

Admissibility  in  Evidence  of  Books  of  account.  See  notes,  138  Am. 
St.  Bop.  447,  454,  456;  52  L.  B.  A.  548,  576,  577,  580. 

Service  of  Procees  Sufficient  to  constitute  due  process  of  law. '  See 
note,  50  L.  B.  A.  591. 

14  Oal.  57&-612,  NOE  ▼.  OABD. 

Expenditures  by  Community  upon  Separate  Property  are  a  charge 
in  favor  of  community  but  do  not  make  the  property  or  improve- 
ments common. 

Approved  in  Carlson  v.  Carlson,  10  Cal.  App.  303,  101  Pac.  025, 
holding  expenditure  of  money  by  husband  in  improvements  upon 
wife's  property  did  not  affect  title  of  the  property  or  change  it  to 
community. 

What  U  Community  Property*  See  notes,  126  Am.  St.  Bep.  110;  4 
Cof.  Prob.  53. 

Applicability  of  State  Community  Property  Itaws  to  realty  acquired 
from  federal  government.    See  note,  26  L.  B.  A.  (n.  s.)  1119. 

14  Cal.  612-634,  76  Am.  Dec  449,  CLABK  v.  BAKER. 

Mortgage  Binds  Subsequently  Acquired  Title  of  mortgagor. 

Approved  in  Younger  v.  Moore,  155  Cal.  773,  103  Pac.  224,  holding 
deed  of  trust  conveyed  after-acquired  interest  in  property;  Jones  v. 
Chalfant  (Cal.),  31  Pac.  258,  holding  mortgage  and  foreclosure  pro- 
ceedings carried  rights  under  patent  afterward  received;  Tilton  ▼. 
Flormann,  22  S.  D.  339,  117  N.  W.  383,  where  grantor  at  time  of 
executing  conveyance  had  no  title,  his  after-acquired  title  obtained 
from  United  States  by  patent  passed  to  grantee;  Bernardy  v.  Colonial 
etc.  Mortgage  Co.,  17  S.  D.  641,  106  Am.  St.  Bep.  791,  98  N.  W.  167, 
where  entryman  on  public  land  conveyed  same  before  patent  issued, 
on  subsequent  issuance  of  patent  to  him  fee  passed  to  his  grantee; 
dissenting  opinion  in  Boykin  v.  Springs,  66  S.  C.  374,  44  S.  E.  938, 
majority  holding  where  one  went  in  possession  under  agreement  with 
life  tenant  to  exchange  land,  fee  did  not  pass  until  court,  by  its  com- 
missioners, conveyed  same. 

One  Purchasing  Property  has  Constmctive  Notice  of  prior  recorded 
conveyance. 

Approved  in  Tilton  v.  Flormann,  22  S.  D.  338,  117  N.  W.  382,  apply- 
ing rule  where  grantor  at  time  of  executing  prior  conveyance  had  no 
title.  ' 

Effect  of  Quitclaim  Deeds  on  subsequently  acquired  title.  See  note, 
105  Am.  St  Bep.  857. 

Conveyance  Becorded  Before  Grantor  obtained  title,  as  notice.  See 
note,  23  L.  B.  A.  563,  564. 

14  Cal.  640-642,  COWELL  ▼.  BUCEELEW. 

Original  Jurisdiction  of  Court  of  last  resort  in  mandamus.  See 
note,  58  L.  B.  A.  844,  862. 

14  Cal.  643-651,  HABDINO  ▼.  JA8PEB. 

In  Dedication  of  I«and  for  Public  Highway,  intention  of  owner  to 
so  dedicate  is  vital  question,  no  particular  formality  being  necessary. 

Approved  in  Cordano  v.  Wright,  159  Cal.  620,  115  Pac.  231,  question- 
ing whether  there  can  be  dedication  of  land  selected  ae  a  homestead  by 
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a  married  pervon,  other  than  bj  instmmejit  executed  hj  both  Bpouses; 
City  oi  Los  Angeles  y.  MeCollum,  156  Cal.  151,  103  Pac.  »16,  23  L.  R. 
A.  (n.  a.)  378y  holding  recording  of  subdivision  map  in  citj  sufficient 
eridenee  to  authorize  finding  of  intention  to  dedicate  portion  thereof 
as  street;  Hibberd  ▼.  Mellville  (Cal.),  33  Pac.  202,  holding  facts  did 
not  constitufe  dedication  of  land  for  public  highway. 

14  CaL  651-653,  PEOPLE  ez  rel.  TEBBY  ▼.  BABTLETT. 

Homicide  in  Oommission  of  unlawful  act.  See  note,  63  L.  R.  A.  377, 
378. 

14  OaL  654-668,  HABDENBEBOH  v.  HABDENBEBOH. 

Befnsal  of  Wife  to  Accompany  Husband  on  change  of  residence  la 
evidence  of  desertion. 

Approved  in  Roby  v.  Roby,  10  Idaho,  146,  77  Pac.  215,  husband  is 
not  required  by  the  law  to  provide  for  wife  who  refused  to  follow  him 
to  new  home. 

Desertion  as  Ground  for  Divorce.  See  notes,  119  Am.  St.  Rep. 
636;  138  Am.  St.  Rep.  160. 

Befnaal  of  Wife  to  Follow  Husband,  on  change  of  domicile,  as  de- 
sertion.   See  note,  4  L.  R.  A.  (n.  s.)  146,  148. 

14  CaL  661-667,  MITCHELL  v.  HACKETT. 

Liability  of  Ministerial  Offlcen  for  nonperformance  and  misperform- 
ance  of  official  duties.    See  note,  95  Am.  St.  Rep.  110. 

Fraud  in  Obtaining  Execution  of  Note  as  defense  against  bona  fide 
holder.    See  note,  36  L.  R.  A.  434. 

14  OaL  667-682,  76  Am.  Dec  459,  REYNOLDS  T.  HABBia 

Boles  as  to  ConclnsiTeness  of  Judgment  on  parties,  and  right  to 
collateral  attack,  stated. 

Approved  in  Philbrook  t.  Newman,  148  Cal.  175,  82  Pac.  773,  re- 
affirming rule. 

Party  Obtaining  Benefit  Through  Judgment  before  being  reversed 
must,  after  reversal,  restore  what  he  got. 

Approved  in  Schoonover  v,  Osborne,  117  Iowa,  435,  90  N.  W.  847, 
applying  rule  where  plaintiff,  pending  appeal  by  defendant,  obtained 
money  through  sale  and  redemption  of  defendant's  land. 

BoTersal  of  a  Decree  Does  not  Affect  Purchasers  for  value  without 
notice. 

Approved  in  Dnnfee  v.  Childs,  59  W.  Va.  243,  53  S.  E.  216,  where 
party  interested  in  suit  was  purchaser  and  conveyed  to  bona  fide  pur- 
chaser before  appeal,  such  purchaser's  title  was  not  affected  by 
reversal  of  decree  of  sale  on  appeal. 

Berersal  of  Judgments.    See  note,  96  Am.  St.  Rep.  136,  139,  141,  142. 

Purchaser  at  Execution  Sale  is  not  clothed  with  legal  title  until  he 
receives  sheriff's  deed. 

Approved  in  North  Dakota  etc.  Cattle  Co.  v.  Berumgard,  17  N.  D. 
491,  138  Am.  St.  Rep.  717,  117  N.  W.  463,  any  person  interested  may 
redeem  property  from  lien  at  any  time  after  claim  is  due  and  before 
right  of  redemption  expires. 

Purchaser  at  Execution  or  Judicial  Sale  as  bona  fide  purchaser. 
See  note,  21  L.  R.  A.  53,  54. 

Title  Acquired  by  One  Puiduudng  at  his  own  execution  sale.  See 
note,  79  Am.  St.  Rep.  958. 
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16  CU.  12-20,  TBAVEB8  T.  OBANE. 
BerocaUon  of  Power  of  Attorney.    Bee  note,  110  Am.  St.  Bep.  858. 
Bffect  on  Contract  of  death  of  party.    See  note,  23  L.  B.  A.  710. 

15  CaL  21-23,  BBEW8TEB  ▼.  LATHBOP. 
Bi^lit  to  IMvldenda  on  transfer  of  stock.    See  note,  45  L.  B.  A.  395. 

15  CaL  23-26»  SMITH  v.  BILLETT. 

Necessity  for  Jury  to  Compute  I>amages  on  default  judgment.  See 
note,  20  L.  B.  A.  (n.  8.)  7. 

15  CaL  36-37,  BUBNETT  v.  WHITESIDE8. 

Wliere  One  Brings  Water  by  Means  of  Ditch  from  foreign  source 
into  stream,  he  may  divert  water  thus  emptied  in  but  cannot  diminish 
quantity  of  water  in  stream  to  which  prior  appropriator  is  entitled. 

Approved  in  Miller  v.  Wheeler,  54  Wash.  434,  438,  103  Pac.  G43,  644, 
23  li.  B.  A.  (n.  s.)  1065,  stream,  waters  of  which  have  been  appropri- 
ated, may  be  need  to  conduct  waters  belonging  to  others  not  naturally 
tributary  to  stream. 

Bights  as  Against  Other  Approprlators  of  one  who  adds  to  natural 
flow  of  stream.    See  note,  23  L.  B.  A.  (n.  s.)  1066. 

Use  of  Natural  Stream  to  convey  appropriated  water.  See  note, 
51  li.  B.  A.  931. 

Abandonment  or  Loss  of  Bights  of  prior  appropriators  of  water. 
See  note,  30  L.  B.  A.  265. 

16  CaL  38.  PEOPI2  ▼.  MABQUI8. 
Verdict  must  Specify  Degree  of  offense. 

Approved  in  People  v.  Bannister  (Cal.),  34  Pac.  710,  verdict  of 
guilty  of  burglary  must  specify  degree,  though  jury  instructed  that 
they  could  find  no  higher  offense  than  burglary  in  second  degree. 

Correction  of  Verdict  in  criminal  cases.    See  note,  23  L.  B.  A.  723. 

16  CaL  44-46»  HAWUBT  ▼.  BADEB. 

A  Beceipt  may  be  Explained  or  contradicted  by  parol. 

Approved  in  San  Pedro  Lumber  Co.  v.  Schroeter,  156  Cal.  161,  103 
Pac.  889,  reaffirming  rule;  California  Packers  Co.  ▼.  Merritt  Fruit  Co., 
I  Cml.  Notes— 15  (225) 
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6  Cal.  App.  512,  92  Pae.  511,  admission  of  due  execution  of  receipt 
does  not  bar  evidence  to  explain  it;  dissenting  opinion  in  Jersey 
Island  Dredging  Co.  t.  Whitney  (Cal.),  86  Pac.  512,  majority  holding 
indorsement  on  receipt  given  on  settlement  of  claim  on  which  creditor 
wrote,  "Paid  $650  in  full  satisfaction  of  all  claims  and  guaranteed 
against  liens,"  was  not  mere  receipt  but  contract  not  variable  by  parol. 

15  Oal.  4&-60,  PEOPLE  ex  rel.  OBMAN  v.  BILEY. 

Acquiring  Residence  as  Voter  while  attending  school  at  public  in- 
stitution.   See  note,  23  L.  R.  A.  215. 

15  Oal  60-62,  OOHK  v.  MULFOED. 

Statements  Made  by  Vendor  of  Personalty  subsequent  to  sale  are 
not  admissible  to  defeat  his  vendee's  title. 

Cited  in  Wegerer  v.  Jordan,  10  Cal.  App.  365,  101  Pac.  1067, 
arguendo. 

15  CaL  63-58,  EDE  ▼.  JOHNSON. 

An  Afldavit  Need  not  be  Signed  by  the  party  making  it. 

Approved  in  Hotaling  v.  Brogan,  fl2  Cal.  App.  502,  107  Pac.  712,  and 
Fairbanks  etc.  Co.  v.  Oetchell,  13  Cal.  App.  461,  110  Pac.  332,  re- 
affirming rule;  Petaluma  v.  White,  152  Cal.  195,  02  Pac.  180,  applying 
rule  to  affidavits  of  publication  in  condemnation  proceedings;  In  re 
Petition  of  Shannahan  etc.  Hardware  Co.,  5  Penne.  (Del.)  140,  58  Atl. 
1023,  applying  rule  to  affidavit  required  by  statute  on  chattel 
mortgage. 

Courts  Take  Judicial  Knowledge  of  the  official  character  of  justices 
of  the  peace  in  their  own  states. 

Approved  in  Bell  v.  Stevens,  116  Iowa,  455,  90  N.  W.  88,  taking 
judicial  knowledge  of  official  character  of  treasurer  of  certain  county. 

Effect  of  Failure  to  Execute  and  record  chattel  mortgage.  See  note, 
137  Am.  St.  Rep.  480. 

16  OaL  70-76,  PEOPLE  ▼.  WYMAN. 

Affidavit  of  Juror  cannot  be  Used  to  impeach  verdict  on  ground 
that  it  was  not  fair  expression  of  jury's  opinion. 

Approved  in  State  v.  Forrester,  14  N.  D.  339,  103  N.  W'.  626, 
affidavits  of  jurors  are  inadmissible  to  show  that  they  misunder- 
stood instructions  of  court. 

Jury  may  BelioTe  Part  of  Confession  and  disbelieve  the  remainder. 

Approved  in  dissenting  opinion  in  Owens  v.  State,  120  Ga.  301, 
48  S.  E.  24,  statement  which  admits  .act,  but  also  gives  legal  excuse, 
is  not  confession. 

16  Cal.  75-85,  DAVIDSON  ▼.  DALIiAS. 

In  Case  of  Reversal  tlie  Directions  df  the  opinion  become  a  por- 
tion of  the  judgment. 

Approved  in  People's  Lumber  Co.  v.  Gillard,  5  Cal.  App.  438, 
90  Pae.  557,  opinion  of  appellate  court  is  binding  on  all  points  raised; 
Oklahoma  City  Elec.,  Gas  &  Power  Co.,  v.  BaumhoflF,  21  Okl.  508, 
96  Pac.  760,  question  decided  upon  former  appeal  will  not  ordinarily 
be  reviewed  upon  second  appeal,  where  facts  are  substantially  the 
same. 

Conclusiveness  of  Prior  Decisions  on  subsequent  appeals.  See  note, 
34  L.  R.  A.  323,  325. 
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15  OaL  85-88,  CLABK  ▼.  DTTVAI.. 

Ctemble,  That  Supreme  Court  has  no  power  to  grant  injunction 
pending  appeal. 

Distinguished  in  City  of  Pasadena  v.  Superior  Court,  157  Cal. 
7d3,  109  Pae.  625,  superior  court  may  continue  injunction  pending 
appeal. 

The  Bight  to  Mine  Oarriei  with  it  whatever  la  necessary  to  its 
beneficial  enjoyment. 

Approved  in  McGraw  v.  Lakin,  67  W.  Va.  387,  68  S.  B.  28,  up- 
holding tax  sale  of  "mineral  right"  in  tract  of  land. 

Location  of  Mining  Claim.    See  note,  7  L.  B.  A.  (n.  s.)  770. 

Bi^t  of  Prior  Aiypropriation  of  Water.    See  note,  30  L.  B.  A.  670. 

16  CaL  93-96,  QABEISON  ▼.  SAMPSON. 

Possession  of  Part  as  possession  of  whole.  See  note,  125  Am.  St. 
Bep.  303. 

Necessity  of  Color  of  Title,  not  expressly  made  a  condition  by 
statute,  in  adverse  possession'.     See  note,  16  L.  B.  A.  (n.  s.)  ^246. 

15  Cal.  96-100,  BLEN  ▼.  BEAR  BIVBB  ETC.  MIN.  CO. 

Miscellaneous. — Cited  in  Blen  v.  Bear  Biver  ete.  Min.  Co.,  20  Gal. 
603,  81  Am.  Dec.  132,  on  subsequent  appeal. 

15  CaL  100-107,  SMITH  v.  DOE. 
Location  ct  Mining  Claim.    See  note,  7  L.  B.  A.  (n.  s.)  769,  812. 

15  CaL  107-117,  HICKS  ▼.  MICHAEL. 

The  Supreme  Court  has  No  Power  to  grant  an  injunction  pending 
an  appeal. 

Distinguished  in  City  of  Pasadena  v.  Superior  Court,  157  Cal. 
793,  109  Pac.  625,  superior  court  may  continue  injunction  pending 
appeal. 

Disapproved  in  Manning  v.  Poling,  114  Iowa,  27,  83  N.  W.  897, 
supreme  court  may  issue  restraining  order  to  prevent  one  party  to 
appeal  from  disturbing  possession  6f  adverse  party  to  property  in 
litigation  pending  appeal. 

There  are  Many  Cases  in  Which  the  powers  of  a  court  of  equity 
to  prevent  waete  have  been  invoked  in  the  first  instance. 

Approved  in  Dunker  v.  Field  and  Tule  Club,  6  Cal.  App.  531,  92 
Pae.  505,  granting  injunction  to  plaintiff  ousted  ftom. possession. 

Injunction  to  Bestrain  Waste  should  not  be  issued  before  hear- 
ing on  merits  except  in  cases  of  urgent  necessity  or  of  irreparable 
injury. 

Approved  in  Williams  v.  Los  Angeles  By.  Co.,  150  Cal.  596,  89 
Pac.  332,  upholding  denial  of  injunction  pendente  lite  restraining 
use  and  maintenance  of  switch-tower  on  sidewalk  in  front  of  plain- 
tiff's store. 

An  Injunction  will  Lie  to  restrain  cutting  and  removing  timber 
from  land  without  seeking  to  gain  possession. 

Approved  in  Hatton  v.  Gregg,  4  Cal.  App.  545,  88  Pac.  595,  enjoining 
removal  of  timber;  Waskey  v.  McNaught,  163  Fed.  934,  90  C.  C.  A. 
289,  in  ejectment  granting  ancillary  injunction  against  mining  opera- 
tions. 
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Injimctlon  Against  Trespass  to  cut  timber.  See  note,  22  L.  B.  A. 
236. 

Tlie  Court  Below  may  Bevive  an  Injunction  once  diaaolved  or 
grant  an  injunction  previously  denied. 

Distinguished  in  Humphrey  v.  Buena  Vista  Water  Co.,  2  Cal.  App. 
543,  84  Pac.  297,  holding  preliminary  injunction  granted  upon  notice 
cannot  be  arbitrarily  dissolved.        \ 

Bestralning  Order  Issued  upon  Order  to  show  cause  expires  upon 
day  set  for  hearing. 

Approved  in  Ex  parte  Grimes,  20  Okl.  454,  455,  1  Okl.  Cr.  109, 
110,  94  Pac.  671,  matter  is  not  affected  by  belief  of  parties  that 
order  is  still  in  force;  City  of  Chamberlain  v.  Quarnberg,  23  8.  D. 
65,  119  N.  W.  1030,  bond  given  for  restraining  order  expires  upon 
hearing  of  order  to  show  cause. 

Aji  Appeal  Does  not  Bevl^e  an  injunction  once  dissolved. 

Approved  in  Wilkinson  v.  Dunkley-Williams  Co.,  141  Mich.  412, 
104  N.  W.  773,  appeal  from  decree  granting  permanent  injunction 
does  not  dissolve  injunction. 

15  CaL  117-123,  SEABCnr  ▼.  OBOW. 

Effect  of  Election  Where  Successful  candidate  is  ineligible.  See 
note,  124  Am.  St.  Bep.  218.. 

Time  as  of  Which  Eligibility  of  officer  to  be  determined.  See 
note,  23  L.  B.  A.  (n.  s.)  1229. 

15  Cal.  124-127,  SMITH  v.  FBIEND.  t 

Sufllciency  of  Selection  or  Designation  of  goods  sold  out  of  larger 
lot.     See  note,  26  L.  B.  A.  (n.  s.)  23. 

15  Cal.  127-135,  PIXLET  ▼.  HUGOINS. 

A  Oonyeyance  not  Falling  in  the  chain  of  title  does  not  constitute 
a  cloud. 

Approved  in  Devine  t.  Los  Angeles,  202  U.  S.  335,  26  Sup.  Ct. 
652,  50  L.  Ed.  1046,  bill  alleging  invalidity,  under  federal  constitu- 
tion, of  statutes  and  ordinance  alleged  to  constitute  cloud  on  title 
does  not  present  federal  question;  Ashburn  v.  Graves,  149  Fed.  972, 
79  C.  C.  A.  478,  deed  executed  by  stranger  to  title  is  not  cloud; 
]^eard8ley  v.  Hill,  85  Ark.  8,  106  S.  W.  1170,  tax  deed  created  no 
cloud  where  it  described  no  land. 

A  Deed  Casts  a  Cloud  upon  Title  only  where  it  would  be  necessary 
in  ejectment  based  thereon  for  the  defendant  to  introduce  evidence. 

Approved  in  Haggart  v.  Chapman  etc.  Land  Co.,  77  Ark.  529,  92 
S.  W.  792,  decree  affecting  land  in  suit  between  strangers  to  the 
true  title  is  not  cloud;  Payne  v.  Daviees  Co.  Sav.  Assn.,  126  Mo. 
App.  598,  105  S.  W.  17,  sale  under  execution  against  stranger  to 
the  record  title,  not  in  possession,  does  not  constitute  cloud;  Cum- 
mings  V.  Dolan,  53  Wash.  500,  132  Am.  St.  Bep.  986,  100  Pac.  990. 
vendee  cannot  reject  title  as  unmarketable  because  of  recorded 
conveyance  by  stranger  to  the  chain  of  title. 

A  Cloud  Is  Cast  upon  Vendee's  Title  by  an  execution  sale  against 
his  vendor. 

Approved  in  Austin  v.  Union  Paving  etc.  Co.,  4  Cal.  App.  612, 
613,  88  Pac.  732,  reaffirming  rule;  Barr  ▼.  Simpson,  54  Tex.   Civ. 
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108,  117  8.  W.  1042,  injunction  lies  at  suit  of  wife's  grantee  to 
enjoin  execution  sale  based  on  judgment  against  husband  of  land 
conveyed  to  wife,  who  purchased  with  separate  funds  under  deed 
not  settting  forth  fact  that  land  was  to  be  her  separate  property. 

Disapproved  in  Chamberlain  v.  Baker,  28  Tex.  Civ.  A  pp.  500,  67 
B.  W.  533,  refusing  to  enjoin  judgment  creditor  of  grantor  from 
selling,  under  execution,  realty  conveyed  to  plaintiff  before  levy  of 
writ. 

Wbat  ia  Conmuinity  Property.  See  notes,  126  Am.  St.  Bep.  121; 
4  Cof .  Prob.  63. 

Jkijunctloiia  Against  Execution  Sales  or  other  proceedii$gs  under 
final  process.     See  note,  30  L.  B.  A.  107,  132. 

Priority  of  lAena  of  Judgment  or  of  prior  unrecorded  conveyance. 
See  note,  16  L.  B.  A.  668. 

« 

15  Cal.  137-143,  ESMOND  ▼.  CHEW. 
P<dliitlon  of  Stream  by  Mining.    See  note,  24  L.  B.  A.  65. 

15  CaL  144,  BOLES  T.  WEIFENBACK. 

Comidaint  in  Ejectment  alleging  actual  possession  by  plaintiffs, 
ouster  by  defendants  and  that  defendants  are  still  in  possession, 
is  sufficient. 

Approved  in  Payne  v.  Treadwell,  16  Cal.  247,  averment  that  pos- 
session was  withheld  from  plaintiff  unnecessary. 

15  Cal.  149-150,  EABLT  ▼.  MANNIX. 

MandamuB  as  Proper  Bemedy  against  public  officers.  See  note, 
98  Am.  St.  Bep.  892. 

15  CaL  150-152,  BOLES  ▼.  COHEN. 

Effect  of  Conveyance  or  encumbrance  of  homestead  by  one  spouse 
only.     See  note,  95  Am.  St.  Bep.  912. 

15  Cal.  152-161,  76  Am.  Dec.  468,  BBOWN  t.  '49  9t  '56  QUABTZ 
MININO  CO.  I 

Discovery  of  Mineral  in  mining  claims  and  rights  of  locators  prior 
thereto.     See  note,  139  Am.  St.  Bep.  173. 

Locatioa  of  Mining  Claim.    See  note,  7  L.  B.  A.  (n.  s.)  768,  822. 

15  CaL  161-182,  76  Am.  Dec.  472,  KIDD  ▼.  LAIBD. 

A  Person  Entitled  to  a  Oiven  Quantity  of  water  from  a  streaan 
may  change  the  point  of  diversion  at  pleasure. 

Approved  in  Anderson  v.  Bassman,  140  Fed.  23,  whether  watei  is 
taken  from  stream  in  California  by  riparian  owner  or  in  Nevada 
by  appropriator,  use  of  water  for  irrigation  must  be  reasonable;  dis- 
senting opinion  in  Lonoaea  v.  Wailuku  Sugar  Co.,  9  Haw.  672,  ma- 
jority holding  water  may  be  transferred  from  land  to  which  it  is 
appurtenant  tt)  other  land,  provided  no  one  is  injured. 

Change  of  Use  or  Channel  of  water  appropriated.  See  note,  30 
L.  B.  A.  386. 

Tfainniwg  Water,  so  Long  as  It  Continues  to  flow  in  its  natural 
eour8e,v  cannot  be  made  the  subject  of  private  ownership. 

Approved  in  Boise  Irr.  etc.  Co.  v.  Stewart,  10  Idaho,  49,  77  Pac. 
27,  state  may  prescribe  rules  under  which  the  rights  of  persons  to 
water  may  be  determined. 
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Blglit  of  Prior  Appropriation  of  water.    See  note,  30  L.  B.  A.  672. 

A  Verdict  is  Oonclusiye  Between  same  parties  or  their  privies  in 
respect  of  fact  or  title  distinctly  put  in  issue. 

Approved  in  Harris  v.  Mason,  120  Tenn.  679,  115  S.  W.  1149,  25 
L.  B.  A.  (n.  B.)  1011,  where  plaintiff  failed  to  prove  title,  defendant's 
title  not  put  in  issue. 

Miscellaneous. — Cited  in  Butte  T.  M.  Co.  v.  Morgan,  19  CaL  612, 
in  opinion  of  lower  court. 

15  CaL  1813-186,  COLLIEB  ▼.  COBBETT. 

It  is  Impoesible  to  Prove  With  Exactness  the  contents  of  instru- 
ments lost  by  fire. 

Approved  in  Kries  v.  Holladay  etc.  Land  Sb  Lumber  Co.,  121  Mo. 
App.  200,  98  S.  W.  1091,  admitting  abstract  of  burnt  deed. 

One  Tenant  in  Common  may  Recover  possession  of  the  entire 
premises  as  against  a  stranger  to  the  title. 

Approved  in  Griswold  v.  Minneapolis  etc.  B.  B.  Co.,  12  N.  D. 
439,  102  Am.  St.  Bep.  572,  97  N.  W.  539,  reaffirming  rule. 

Extent  of  Becovery  In  Ejectment  by  tenants  in  common  against 
stranger.    See  note,  6  L.  B.  A.  (n.  s.)  712. 

15  Cal.  186-198,  SPABK8  T.  HESS. 

Everything  Essential  to  the  Beneficial  Use  and  enjoyment  of 
property  is  considered  as  passing  to  the  grantee. 

Approved  in  Bank  of  Lemoore  v.  Fulgham,  151  Cal.  239,  90  Pac. 
938,  delinquent  tax  deed  describing  land  as  it  was  assessed  and 
described  in  certificate  of  sale  with  added  words  "with  the  appur- 
tenances, etc.,"  is  not  invalidated  by  such  addition;  Crozer  v.  White, 
9  Cal.  App.  620,  100  Pae.  133,  deed  of  "home  place"  held  to  include 
not  only  residence  but  farm. 

Corporeal  Appurtenances  to  Realty.  See  notes,  S'l  Am.  St.  Bep. 
766;  15  L.  B.  A.  652. 

Vendor  Retaining  Title  as  Security  may  sue  for  specific  perform- 
ance and  take  alternative  decree  that  if  vendee  will  not  take  con- 
veyance and  pay  price,  premises  be  sold  and  vendee  pay  deficiency. 

Approved  in  White  v.  Sage,  149  CaL  614,  87  Pac.  193,  following 
rule. 

Waiver  of  Vendor's  Uen.    See  note,  137  Am.  St.  Hep.  187,  188. 

Vendor's  Uen  is  Mere  Equitable  Bight  to  resort  to  property  upon 
failure  of  payment. 

Approved  in  Womble  v.  Womble,  14  Cal.  App.  744,  113  Pac.  355, 
that  vendor's  lien  may  exist,  there  must  be  a  fixed  consideration. 

Nature  of  Interest  of  Vendor  or  Vendee  in  land  contract  as  real 
or  personal  property.     See  note,  57  L.  B.  A.  643. 

15  CaL  199-200,  LISMAK  V.  EABLY. 

Payment  is  Matter  of  defense. 

Approved  in  Barrett-Hicks  Co.  V.  Glas,  14  CaL  App.  300,  111 
Pac.  765,  reaf&rming  rule. 

15  CaL  204-206,  MOBE  V.  OBD. 

Injundiocs  Against  Execution  Sales  or  other  proceedings  under 
final  process.     See  note.  111  Am.  St.  Bep.  100,  101. 
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15  CaL  213-219,  OOGHZLL  T.  BOBIKO. 

Vendor  of  (loocfai,  In  Sesdnding  Sale^  may  offer  to  retam  notes 
giveiL  therefor  at,  or  at  any  time  before,  trial. 

Approved  in  Cowen  ▼.  Bloomberg,  66  N.  J.  L.  386,  49  Atl.  452, 
reaffirming  rule. 

NeeeflBlty  of  Betnining  Consideration  before  bringing  replevin  for 
property  obtained  by  fraudulent  purchase.  Bee  note,  21  L.  B.  A. 
208. 

16  OaL  220-221,  E8JATE  OF  SCOTT. 

Proceedings  for  Settlement  of  an  Estate  are  not  efvil  actions 
within  meaning  of  Practice  Act. 

Approved  in  Estate  of  Harris,  3  Cof.  Prob.  3,  5,  discussing  power 
of  probate  court  to  appoint  guardian  ad  litem  for  minors;  State  v. 
District  Court,  34  Monf.  230,  85  Pae.  1023,  no  authority  for  minor 
to  appear  by  guardian  ad  litem  in  opposition  to  probate  of  will. 

15  CaL  221-223,  PEOFI.E  ex  reL  JACOBS  v.  MX7BBAT. 

Inability  of  Ministerial  Officers  for  nonperformance  and  misper- 
formance  of  official  duties.    See  note,  95  Am.  St.  Bep.  76. 

15  CaL  223-226,  FOX  Y.  BBISSAC. 

Effect  of  Ba-entiy  Claoses  in  leases.  See  note,  127  Am.  St.  Bep. 
86,  97. 

Miscellaneous. — Cited  in  dissenting  opinion  in  Illinois  Steel  C9. 
V.  Budzisz^  139  Wis.  312,  119  N.  W.  943,  to  point  that  landlord 
cannot  bring  ejectment  until  end  of  term. 

15  OsL  226-259,  NOBBI8  ▼.  HABBI& 

An  Entire  Contract  is  indivisible. 

Approved  in  Perry  v.  Ayers,  159  Cal.  418,  114  Pac.  48,  holding 
contract  to  pay  certain  sum  for  part  interest  in  mine  and  certain 
eharee  in  another  company  to  be  entire  contract;  buyer  receiving 
shares  could  not  compcA  repayment  of  money  because  interest  in 
mine  was  worthless;  Meek  v.  Daugherty,  21  Okl.  862,  97  Pac.  558, 
denying  recovery  on  contract  for  building  wall  where  wall  not  com- 
pleted. 

Contract  Made  at  the  Same  Time,  for  different  articles,  at  different 
prices,  not  entire  contract. 

Approved  in  Los  Angeles  Gas  etc.  Co.  v.  Amalgamated  Oil  Co.,  156 
Cal.  779, 106  Pac.  57,  contract  to  buy  all  oil  required  in  business  at  fixed 
price  payable  monthly  is  not  severable;  Sterling  v.  Gregory,  149  Cal. 
120,  121,  85  Pac.  306,  construing  contract  to  buy  oranges  in  grove 
where  defendant  claimed  agreement  was  to  buy  oranges  in  three 
groves  and  that  plaintiff  breached  it  by  selling  two  of  them;  Bockwell 
V.  Light,  6  Cal.  App.  566,  92  Pac.  650,  contract  for  painting  different 
houses  at  specified  prices  for  each  is  severable. 

The  Iaws  of  Other  Countries  must  be  alleged  and  proved  like  any 
other  facts. 

Approved  in  Peck  v.  Noll,  154  Cal.  353,  97  Pac.  866,  stockholders 
of  Nevada  corporation  must  prove  that  its  laws  exempt  them  from 
liability;  Wsvtford  v.  Alabama  and  Florida  Lumber  Co.,  152  Ala.  183, 
44  So.  568,  Alabama  courts  will  not  presume  that  commion  law  prevails 
in  Florida;  Maloney  v.  Winston  Bros.  Co.,  18  IdahO|  763,  111  Pae. 
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10S8,  presuming  Montana  law  aa  to  liability  for  injuries  to  servant 
to  be  6am«  as  that  of  Idaho;  Wilhite  t.  Skelton,  5  Ind.  Ter.  630^  82 
S.  W.  935,  assuming 'that  statute  of  frauds  of  Oklahoma  is  same  as 
that  of  Indian  Territory;  De  Sonora  v.  Casualty  Co.,  124  Iowa,  587, 
104  Am.  St.  Rep.  3G7,  100  N.  W.  536,  refusing  to  assume  that  either 
the  eommon  law  or  the  entire  body  of  the  civil  law  prevails  in  Mexico; 
Mathieson  v.  St.  Louis  &  S.  F.  R.  R.  Co.,  219  Mo.  552,  118  S.  W.  12, 
refusing  to  assume  that  common  law  exists  in  Kansas. 

Proof  of  Foreign  Laws  and  their  effect.  See  note,  113  Am.  St.  Rep. 
878. 

How  Case  Determined  When  Proper  foreign  law  not  proved.  See 
note,  67  L.  R.  A.  40. 

The  Common  Law  is  Presumed  to  prevail  in  those  states  of  the 
Union  whose  territory  was  not,  at  the  time  of  its  acquisition,  occupied 
by  organized  and  civilized  communities. 

Approved  in  Roberts  v.  Pratt,  152  N.  C.  735,  68  S.  E.  242,  presuming 
that  rule  that  court  will  not  entertain  proceeding  to  disturb  final 
judgment  after  term  in  which  it  was  rendered  prevails  in  South 
Dakota. 

Presnmption  as  to  Law  of  other  states.    Sec  note,  21  L.  R.  A.  473. 

A  Will  Made  in  Texas  and  operative  upon  property  in  that  state 
must  be  interpreted  according  to  the  law  of  Texas. 

Approved  in  Estate  of  Mackay,  3  Cof.  Prob.  341,  applying  rule  in 
determining  validity  of  contract  marriage  contracted  in  Colorado  be- 
tween white  and  negro;  Succession  of  Hasling,  114  La.  296,  38  So. 
174,  form  of  will  mado  in  Louisiana  by  cdtissen  of  Louisiana,  disposing 
of  real  estate  in  Mississippi,  is  governed  by  l&w  of  Mississippi. 

Conflict  of  Laws  as  to  wills.    See  note,  2  L.  R.  A.  (n.  s.)  445. 

Testator  may  Provide  for  Sale  of  his  property  without  direction  of 
probate  court. 

Approved  in  Wisker  v.  Rische,  167  Mo.  552,  67  S.  W.  220,  reaffirm- 
ing rule. 

Statute  of  Uses  in  United  States.    See  note,  16  L.  R.  A.  (n.  s.)  1150. 

15  Oal.   259-266,   CURTIS  Y.   SUTTEB. 

The  Action  to  Quiet  Title  Extends  the  remedy  of  the  old  bill  of 
peace. 

Approved  in  McNeil  r.  Morgan,  157  Cal.  378,  108  Pac.  70,  complaint 
need  not  aver  in  terms  adverse  nature  of  claim;  Campbell  v.  Cronly, 
150  N.  C.  464,  64  S.  E.  215,  submission  of  controversy  without  action 
on  agreed  facts  to  determine  interest  of  parties  in  land;  Smith  Oyster 
Co.  V.  Darbee  ft  Immel  Oyster  etc.  Co.,  149  Fed.  559,  complainant  need 
not  first  establish  title  by  action  at  law. 

Though  Suit  is  Brought  in  Equity,  determination  of  purely  legal 
questions  is  not  necessarily  withdrawn  from  cognizance  of  court  of 
law. 

Approved  in  Waekey  v.  McNaught,  163  Fed.  934,  90  C.  C.  A.  289, 
plaintiffs  in  ejectment  entitled  to  ancillary  injunction  restraining  de- 
fendant's mining  operations. 

Effect  of  Legal  Remedy  upon  equitable  jurisdiction  to  remove  cloud 
on  title.     See  note,  12  L.  R.  A.  (n.  s.)  68,  73. 

Where  Injunction  is  Granted  on  Complaint,  it  is  dissolved  on  filing 
answer  setting  up  paramount  title. 
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Approved  in  Humphrey  •▼.  Baena  Yista  Water  Co.,  2  Oal.  App.  543, 
544,  84  Pac.  297,  298,  preliminary  injunction  granted  upon  notice, 
"until  the  further  order  of  the  court/'  cannot  be  arbitrarily  dissolved. 

Party  in  PoBseflsion  of  Real  Property  may  bring  bill  to  quiet  title 
against  party  out  of  possession  without  waiting  to  be  disturbed  by 
legal  proceedings. 

Approved  in  Harding  v.  Harding,  46  Or.  181,  80  Pac.  98,  allowing 
such  action  against  child  of  fifteen  years. 

Administrator  ia  Proper  Party  Plaintiff  in  suit  to  quiet  title  to 
estate. 

Approved  in  Blakemore  v.  Boberts,  12  N.  D.  401,  96  N.  W.  1031,  re- 
affirming rule. 

15  OaL  266-267,  HASWELIi  ▼.  PABSONS. 

Miscellaneous. — Cited  in  Parketon  v.  Pugsley,  142  Mo.  App.  547, 
121  8:  W.  792,  no  liability  for  directing  seizure  of  exempt  property 
where  exemption  waived. 

15  CaL  271-275,  WEAVES  T.  EUBSKA  LAKE  00. 

A  Compariaon  of  the  Value  of  conflicting  rights  would  be  a  novel 
mode  of  determining  their  legal  superiority. 

Approved  in  American  Smelting  etc.  Go.  v.  Godfrey,  158  Fed.  232, 
89  C.  C.  A.  139,  enjoining  operation  of  smelters  at  suit  of  farm  owners. 

To  Bender  Valid  a  Oiaim  to  Water  by  appropriation,  it  must  be  for 
some  useful  or  beneficial  purpose  and  not  for  mere  speculation. 

Approved  in  Miocene  Ditch  Go.  v.  Gampion  Min.  etc.  Go.,  3  Alaska, 
586,  reaffirming  rule. 

Bight  of  Prior  Appropriation  of  water.    See  note,  30  L.  B.  A.  676. 

16  Oal.  275-284,  MOBTON  ▼.  FOLOEB. 

The  Sixth  Section  of  the  Act  of  1850,  fixing  limitation  for  action  to 
recover  real  property,  was  repealed  by  the  amendatory  act  of  1855. 

Approved  in  dissenting  opinion  in  People  v.  McNulty  (Gal.),  28  Pac. 
823,  applying  rule  to  law  changing  place  for  infliction  of  capital  pun- 
ishment. 

DeclarationB  on  Question  of  Boundary  of  deceased  person,  who  was 
in  a  situation  to  be  acquainted  with  the  matter  and  who  was  at  the 
time  free  from  any  interest  therein,  aro  admissible. 

Gited  in  Morcom  v.  Baiersky,  16  Gal.  App.  483,  117  Pac.  561, 
arguendo. 

Distinguished  in  Spencer  v.  Glarke,  15  Gal.  App.  514,  115  Pac.  249, 
hearsay  evidence  inadmissible  where  monuments  of  government  sur- 
vey still  exist  and  lines  described  in  field-notes  may  be  exactly  de- 
termined. 

Admissibility  Against  Third  Persons  of  declarations  of  deceased 
person.     See  note,  94  Am.  St.  Rep.  677,  678,  681,  682. 

Party  in  Ejectment  Failing  to  Prove  Title  by  documentary  evidence 
may  rely  upon  showing  of  prior  possession. 

Approved  in  Weeks  v.  Granmer,  18  S.  D.  443,  101  N.  W.  33,.  docu- 
mentary evidence,  insufficient  to  prove  title,  admissible  to  show  exact 
location  of  premises  occupied  under  claim  of  ownership. 

Establishment  of  Prima  Facie  Title  in  ejectment  by  conveyances 
not  running  back  to  sovereignty,  or  common  source  of  title.  See  note, 
10  L.  B.  A.  (n,  s.)  407. 
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16  OaL  286-286^  aiBBONS  ▼.  8COTT. 

Supreme  Court  will  not  Reverse  Judgment  to  afford  plaintiff  op- 
portunity to  amend. 

Approved  in  Harrison  y.  Magoon,  16  Haw.  488,  reaffirming  rule. 

Showing  Defense  to  Cause  of  Action  as  condition  of  equity  suit  to 
set  aside  judgment  as  obtained  without  jurisdiction.  See  note,  14 
L.  R.  A.  (n.  8.)  213. 

16  CaL  287-294,  76  Ant  Dec.  481,  JOHNSON  ▼.  SHERMAN. 

Deeds  Absolute  as  Mortgages.    See  note,  82  Am.  St.  Rep.  229. 

Right  to  Strict  Foreclosure.    See  note,  20  L.  R.  A.  372. 

Liability  of  Assignee  of  leasehold  for  rent.  See  note,  14  L.  R.  A. 
161,  164. 

16  Cal.  294-296,  SACRAMENTO  ▼.  BIRD. 
Implied  Repeal  of  Statutes.    See  note,  88  Am.  St.  Rep.  279. 

16  Cal.  296-302,  LOWE  y.  ALEXANDER. 

No  Intendments  can  be  Indulged  in  favor  of  jurisdiction  of  inferior 
courts,  but  their  jurisdiction  must  affirmatively  appear. 

Approved  in  Ferguson  v.  Basin  Consolidated  Mine,  152  Cal.  715,  93 
Pac.  869,  where  plaintiffs  claimed  title  under  execution  sale  out  of 
justice's  court  and  summons  was  served  out  of  county,  recital  in  jus- 
tice's docket  of  return  of  service  of  such  summons  by  sheriff  of 
another  county,  without  showing  that  county  clerk's  certificate  was 
attached  to  summons,  is  insufficient. 

Recital  in  Docket  of  Justice  that  summons  was  "returned  duly 
served"  cannot  control  return  of  officer. 

Approved  in  Stubbs  v.  McGillis,  44  Colo.  143,  130  Am.  St.  Rep.  116, 
96  Pac.  1007,  18  L.  B.  A.  (n.  s.)  405,  reaffirming  rule. 

Rights  of  Partners  Inter  Se  in  partnership  realty.  See  note,  28 
L.  B.  A.  102. 

Bights  and  Position  of  Creditors,  purchasers,  and  other  third  par- 
ties in  partnership  realty.     See  note,  28  L.  B.  A.  173. 

Miscellaneous. — Cited  in  Thomas,  Jr.,  v.  Hawkins,  12  Cal.  App.  334, 
107  Pac.  581,  to  point  that  evidence  may  be  taken  to  determine  ju- 
risdictional fact. 

15  CaL  304r^07,  SEWABD  v.  MALOTTE. 

Where  Grant  Refers  in  Description  to  Plat,  plat  becomes  part  of 
grant  for  purpose  of  identifying  land. 

Approved  in  Foss  v.  Johnstone,  158  Cal.  128,  110  Pac.  298,  where 
patent  refers  to  official  plat  and  survey,  plat  and  fleld-notes  are  part 
of  description  of  land  granted. 

15  Cal.  308-313,  VAN  MAREN  v.  JOHNSON. 

The  Wife's  Interest  in  the  Common  Property  is  a  mere  expectancy. 

Approved  in  Estate  of  Moffitt,  153  Cal.  634,  95  Pac.  1026,  20  L.  R. 
A.  (n.  s.)  207,  subjecting  wife's  share  of  community  property  to 
inheritance  tax;  Hall  v.  Johns,  17  Idaho,  228,  106  Pac.  72,  where 
husband  abandons  family,  wife  may  make  contracts  which  will  bind 
community  property. 

The  Husband  is  Liable  for  His  Wife's  Debts  to  the  extent  of  the 
common  property. 
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Approved  in  Beade  v.  de  Lea,  14  N.  M.  462,  95  Pae.  137,  statute 
requiriBg  both  husband  and  wife  to  join  in  conveyance  of  community 
property  does  not  apply  to  community  property  already  acquired; 
dissenting  opinion  in  Schuler  v.  Henry,  42  Colo.  388,  94  Pac.  366, 

14  Ik  B.  a.  (n.  s.)  1009,  majority  holding  husband's  liability  for  wife's 
torts  impliedly  abrogated  by  married  woman's  property  act. 

Distinguished  in  dissenting  opinion  in  Beade  v.  de  Lea,  14  N.  M. 
468,  474,  95  Pae.  140,  142,  majority  holding  statute  requiring  both 
husband  and  wife  to  join  in  conveyance  of  community  property  does 
not  apply  to  community  property  already  acquired. 

Llablli^  of  Oommanity  Property  for  debts.  See  note,  19  L.  B.  A. 
235. 

Where  OomplaiBt  Amended  by  inserting  name  of  defendant's  hus- 
band, point  cannot  be  raised  for  first  time  in  supreme  court  that 
supplemental  complaint  should  have  been  filed. 

Approved  in  Ennor  v.  Baine,  27  Nev.  216,  74  Pac.  3,  failure  to 
object  in  trial  court  that  facts  alleged  in  answer  did  not  make  proper 
counterclaim  operated  as  waiver. 

Adoption  of  Common  Law  in  United  States.  See  note,  22  L.  B.  A. 
504. 

15  OaL  313-316,  MAHONEY  y.  OAPEBTON. 

Notice  of  Motion  for  New  Trial  given  one  day  before  judgment 
rendered  and  six  days  after  filing  report  of  referee  is  ineffectual. 

Approved  in  Harris  v.  Careaga  (Cal.),  2  Pac.  42,  proceedings  had 
before  filing  report  of  referee  ineffectual  as  basis  for  new  trial. 

15  Oal.  31&-318,  FBESTON  v.  EEHOE. 

Where  Complaint  Alleges  Forcible  Entry  and  detainer,  forcible  entry 
must  be  proved. 

Distinguished  in  Kerr  v.  O'Keefe,"  138  Cal.  422,  71  Pac.  450,  com- 
plaint not  demurrable  because  unlawful  entry  and  forcible  detainer 
alleged  in  one  count. 

15  Cal.  319-320,  WOLF  y.  ST.  LOUIS  INDEPENDENT  WATEB  CO. 

That  Plaintiifs  Might  have  Avoided  the  injury  complained  of  by 
committing  a  trespass  is  no  defense. 

Approved  in  Barstow  Irr.  Co.  v.  Black,  39  Tex.  Civ.  App.  84,  80 
8.  W.  1038,  defendants  not  bound  to  cut  plaintiff's  embankment  in 
order  to  drain  their  land. 

15  Oal.  321,  76  Am.  Dec.  489,  WILLIAMS  ▼.  BOWEBS. 

An  Ostensiblo  Partner  Betiring  from  the  Firm  must  give  notice 
of  his  retirement. 

Approved  in  Easton  v.  George  Wostenholm  &  Son,  137  Fed.  533,  70 
C.  C.  A,  108,  and  Kelley  v.  McNamee,  164  Fed.  375,  22  L.  B.  A.  (n.  s.) 
'   851,  90  C.  C.  A.  357,  reafiirming  rule. 

15  OaL  322-324,  76  Am.  Dec.  490,  OEOBOE  ▼.  RANSOM. 

What  is  Commuiity  Property.  See  notes,  126  Am.  St.  Bep.  112; 
4  Cof.  Prob.  54. 

Constitationality  of  Statutes  affecting  rights  based  on  pre-existing 
marriage.     See  note,  84  Am.  St.  Bep.  413. 

Bights  of  Creditors  in  Pergonal  Services  of  debtor.  See  note,  21 
L.  B.  A.  ^29. 
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15  OaL  329-331,  PEOPLE  y.  MOICE. 
Insaaity  After  OommiBslon  of  criminal  act.    See  note,  38  L.  B.  A. 

15  Oal.  336^44,  STATE  v.  WELLS,  FABOO  fr  00. 

Bonds  Given  for  Stolen  Warrants  are  good  in  the  hands  of  bona 
flde  holders. 

Approved  in  Ehrlich  y.  Jennings,  78  S.  C.  275,  125  Am.  St.  Bep. 
795,  58  8.  £.  924,  where  coupon  bond,  redeemed  but  not  canceled, 
was  stolen,  it  was  good  in  hands  of  holder  for  value  without  notice 
before  maturity. 

Stolen  Bonds,  Conpona  and  other  negotiable  instruments.  See  note, 
125  Am.  St.  Bep.  808. 

16  OaL  344-347,  KBEUTZ  Y.  UVIKOSTOK. 

An  Action  for  Money  ^ad  and  BeceiYOd  lies  whenever  the  defendant 
has  in  his  hands  money  which  in  equity  and  conscience  he  has  no 
right  to  retain. 

Approved  in  McCormick  etc.  Go.  v.  Nofziger  Bros.  Lumber  Co.,  10 
Cal.  App.  243,  101  Pac.  689,  action  will  not  lie  to  enforce  express 
contract;  Bichardson  v.  Moffitt-West  Drug  Co.,  92  Mo.  App.  532,  al- 
lowing action  for  money  wrongfully  collected  on  insurance  policy. 

15  Oal.  348-349,  HABBIS  Y.  TAYLOB. 

If  Debtor  baa  Property  Which  may  be  Beached  by  ordinary  legal 
remedies,  equity  will  not  interfere. 

Distinguished  in  Ziska  v.  Ziska,  20  Okl.  644,  95  Pac.  258,  23  L.  B. 
A.  (n.  s.)  1,  one  attaching  property  of  nonresident  standing  in  name 
of  another  may  enforce  his  lien  without  alleging  execution  issued  and 
returned  nulla  bona. 

Conditions  Precedent  to  Equitable  Bemedies  of  creditors.  See  note, 
23  L.  B.  A.  (n.  s.)  46. 

Effect  on  Legal  Title  of  OonYeyance  of  land  in  fraud  of  creditors. 
See  note,  67  L.  B.  A.  890. 

16  OaL  359-361,  BEYNOLDS  Y.  LAWBENOE. 

Parties  haYe  No  Unqualified  Bight  to  stipulate  for  the  abrogation 
of  rules. 

Approved  in  Missouri  etc.  By.  Co.  v.  Kidd,  146  Fed.  500,  77  C.  C.  A. 
13,  appeal  dismissed  where  appellant  did  not  file  brief  for  nearly  three 
years  after  time  fixed  by  rules. 

Statement  on  Appeal,  Failing  to  specify  grounds  of  appeal,  forms 
no  part  of  record. 

Approved  in  Chase  v.  Alaska  F.  ft  L.  Co.,  2  Alaska,  84,  motion  for 
new  trial  must  specify  actual  and  particular  grounds  relied  upon. 

15  Oal.  361-372,  STABK  Y.  BABBETT. 

Oonveyance  by  One  Tenant  of  Parcel  of  tract  owned  by  several  is 
inoperative  to  impair  any  of  the  rights  of  his  cotenants. 

Approved  in  Kenoye  v.  Brown,  82  Miss.  613,  100  Am.  St.  Bep.  645, 
35  So.  164,  such  conveyance  is  voidable  in  so  far  as  it  operates  to  the 
prejudice  of  the  cotenants,  at  their  election. 

Conveyance  by  One  Ootenant  of  specific  part  of  common  property. 
See  note,  100  Am.  St.  Bep.  652. 
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Wlien  Defects  in  Oertificatee  of  acknowledgment  are  fatal.  See 
note,  lOft  Adl  St.  Bep.  553. 

Bights  of  Oreditors  in  Personal  Services  of  debtor.  See  note,  22 
L.  B.  A.  644. 

Extent  of  Becovery  in  Ejectment  by  tenants  in  common  against 
stranger.    See  note,  6  L.  B.  A.  (n.  s.)  713. 

15  CaL  374-375,  DOBBINS  v.  DOLLABHIDE. 

Appeal  will  not  be  Dismissed  where  the  undertaking  was  both  to 
render  the  appeal  effectaal  and  to  stay  execution  and  the  justification 
was  sufficient  for  the  former  purpose. 

Approved  in  Edminston  v.  Steele,  12  Idaho,  617,  87  Pac.  678,  re- 
affirming rule;  Pacific  Window  Glass  Co.  v.  Smith,  8  Cal.  App.  767, 
97  Pac.  900,  it  will  be  presumed  that  money  deposited  in  justice's 
court  was  intended  to  make  appeal  effectual. 

15  CaL  375-382,  DXJTF  v.  FISHEB. 

Decisions  are  not  Binding  as  Precedents  upon  propositions  which 
should  have  been,  but  were  not,  considered. 

Approved  in  Moinet  v.  Burnham,  Stoepel  &  Co.,  143  Mich.  491,  106 
N.  W.  1127,  reaffirming  rule. 

Objections  to  Findings  of  Jury  in  Equity  Oase  must  be  raised  on 
motion  for  new  trial. 

Approved  in  Campbell  v.  Jones,  41  Cal.  519,  objections  to  form  of 
verdict  or  that  excessive  damages  were  awarded  can  only  be  raised 
on  motion  for  new  trial. 

Specific  Performance  will  not  be  Decreed  where  plaintiff  has  an 
adequate  remedy  at  law. 

Distinguished  in  Sherwood  v.  Wallin,  1  Cal.  App.  534,  82  Pac.  567, 
granting  specific  performance  of  contract  to  transfer  mining  stock. 

Tlie  Granting  of  Specific  Performance  depends,  not  upon  the  char- 
acter of  the  property,  but  upon  whether  the  remedy  at  law  is  ade- 
quate. 

Approved  in  Bidenbaugh  v.  Thayer,  10  Idaho,  672,  80  Pac.  233, 
specifically  enforcing  contract  to  deliver  wood  where  defendant  in- 
solvent; Turley  v.  Thomas,  31  Nev.  195,  135  Am.  St.  Bep.  667,  101  Pac. 
574,  specifically  enforcing  contract  for  delivery  of  corporate  stock 
which  has  no  market  value;  Livesley  v.  Johnston,  45  Or.  49,  106  Am. 
St.  Bep.  647,  76  Pac.  950,  65  L.  B.  A.  783,  speci^cally  enforcing  con- 
tract for  sale  and  delivery  at  certain  price  of  hops  to  be  grown  in 
succeeding  ^ye  years. 

Miscellaneous. — Cited  in  Hobbs  v.  Duff,  43  Cal.  489,  referring  his- 
torically to  cited  case. 

15  Cal.  384-387,  SHAW  ▼.  BANDALL. 

Wbere  No  Undertaking  is  Filed  within  time  limited  by  statute, 
there  is  nothing  to  amend. 

Distinguished  in  Wasem  v.  Bellach,  17  S.  D.  509,  97  N.  W.  719, 
where  undertaking  contains  no  condition  to  pay  costs  of  appeal, 
appellant  may  be  permitted  to  file  new  undertaking. 

15  Cal.  387-406,  VAUSNTINE  V.  STEWABT. 

An  Agreement  to  Withdraw  depositions  from  archives  of  land  com- 
mission is  void  as  against  public  policy. 
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Approved  in  Benieia  Agricultural  Works  ▼.  Estes  (Cal.)»  32  Pac. 
940,  agreement  to  withdraw  opposition  to  discharge  of  insolvent, 
invalid. 

Where  Attorney  Purchases  Subject  of  suit,  client  may  set  purchase 
aside  unless  attorney  clearly  shows  that  no  advantage  was  taken. 

Approved  in  Levara  v.  McNeny,  73  Neb.  420,  102  N.  W.  1044, 
setting  aside  sale  by  attorney  of  client's  land  to  third  party,  for 
whom  he  is  acting  as  attorney,  at  inadequate  price. 

Contracts  Between  Attorneys  and  clients.  See  note,  83  Am.  St. 
Bep.  184. 

Who  may  not  Purchaae  at  judicial  execution  and  other  cbmpulsory 
sales.    See  note,  136  Am.  St.  Bep.  816. 

If  Any  Part  of  Consideration  is  against  public  policy,  whole  con- 
tract falls. 

Approved  in  Cole  v.  Brown-Hurley  Co.,  139  Iowa,  499,  117  N.  W. 
750,  18  L.  B.  A.  (n.  s.)  1161,  reaffirming  rule. 

Contracts,  Consideration  for  Which  has  partly  failed,  or  is  partly 
illegal.    See  note,  117  Am.  St.  Bep.  496. 

15  Cal.  408-411,  PEOPLE  ▼.  SMITH. 

Confessions  of  Defendant  to  Owner  of  stolen  property  upon  in- 
ducement that  latter  would  use  his  influence  to  get  defendant  ac- 
quitted  are  inadmissible. 

Approved  in  People  v.  Silvers,  6  Cal.  App.  72,  92  Pac.  507,  excluding 
confession  where  inducement  was  extended  by  third  person  in  presence 
of  district  attorney. 

When  Confession  Voluntary.    See  note,  18  L.  B.  A.  (n.  s.)  849. 

Distinguished  in  People  v.  Piner,  11  Cal.  App.  553,  105  Pac.  784, 
confession  to  relative  on  promise  that  he  would  do  all  in  his  power  to 
prevent  crime  becoming  known  to  authorities   is  admissible. 

15  Cal.  411-418,  76  Am.  Dec.  492,  GBEEN  v.  PALMEB. 

Bsuth.  Paxty  must  Allege  Every  Fact  which  he  is  required  to  prove. 

Distinguished  in  McPherson  v.  San  Joaquin  County  (Cal.),  56  Pac. 
804,  complaint  which  alleged  that  county  entered  into  contract  suffi- 
cient, where  contract  itself  recited  that  it  was  made  through  duly 
authorized  agent. 

Facts  Only  must  be  Alleged  in  pleading. 

Approved  in  Estate  of  Goodspeed,  2  Cof.  Prob.  147,  148,  and  Estate 
of  Harris,  3  Cof.  Prob.  13,  both  applying  rule  in  will  contest. 

Bag  of  Coin  Held  in  Hand  is  subject  to  execution. 

Approved  in  Bichards  v.  Heger,  122  Mo.  App.  517,  99  S.  W.  804, 
constable  who,  having  execution,  grabs  package  of  currency  held 
in  hand  of  debtor  is  not  guilty  of  trespass. 

Miscellaneous. — Cited  in  Barrett-Hicks  Co.  v.  Glas,  14  Cal.  App.  300, 
111  Pac.  765,  burden  of  proving  nonpayment  rests  upon  defendant. 

15  CaL  418-421,  LOEHB  ▼.  I.ATHAM. 

Under  Act  of  1868,  Authorizing  Suit  to  be  brought  in  any  county 
of  state,  where  residence  of  defendant  is  unknown,  plaintiff  must 
show  that  he  used  due  diligence  to  ascertain  defendant's  residence. 

Approved  in  Mahler  v.  Drummer  Boy  Gold  Min.  Co.,  7  Cal.  App. 
193,  93  Pac.  1065,  reaffirming  rule. 
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16  CaL  42^-469,  STATE  ▼.  McCAUXEY. 

Act  of  1856^  Anthorizing  Tranafer  of  convictfl  to  private  individualB, 
is  valid. 

Approved  in  In  re  O'Shea,  11  Cal.  App.  676,  105  Pac.  779,  imprison- 
ment in  county  jail  or  state  prison  for  poqlselling  not  cruel  or  un- 
usual punishment. 

Bigbt  to  Compel  Prisoners  to  labor.    See  note,  27  L.  B.  A.  593. 

Cruel  and  Untumal  Punisliments.    See  note,  35  L.  B.  A.  562,  566. 

Lease  of  Convicts,  Under  Act  of  1856»  held  to  be  assignable. 

Approved  in  Hall  v.  O'Neil  Turpentine  Co.,  56  Fla.  335,  47  So.  612, 
upholding  contract  for  subhiring  of  convicts,  where  subhirer  bound 
himself  to  observe  terms  of  original  contract. 

Where  the  Contract  has  Been  in  Part  performed  and  it  becomes 
impossible  to  place  the  parties  in  statu  quo,  there  can  be  no  rescis- 
sion. 

Approved  in  Wills  v.  Porter  (Cal.),  61  Pac.  1111,  where  corporation 
pays  indebtedness  to  stockholder  before  it  is  due,  in  consideration 
of  his  guaranteeing  its  note,  action  to  recover  money  cannot  be  main- 
tained without  releasing  stockholder  from  guaranty. 

One  Party  cannot  Violate  Contract  himself  and  then  seek  to  rescind 
it  on  ground  that  other  party  has  followed  his  example. 

Approved  in  Fairchild-Qilmore- Wilton  Co.  ▼.  Southern  Befining  Co., 
158  Cal.. 273,  110  Pac.  955,  applying  rule  wh«re  defendant  was  in  de- 
fault in  asphalt  contract  and  attempted  rescission  because  of  plain- 
tiff's failure  to  make  full  payment. 

Bigbt  *to  Bescind  or  Abandon  Contract  because  of  other  party's 
default.     See  note,  30  L.  B.  A.  44. 

State  Bevennes  may  be  Appropriated  in  anticipation  of  their  re- 
ceipt without  creating  debt. 

Approved  in  Stein  v.  Morrison,  9  Idaho,  448,  75  Pac.  246,  253,  re- 
affirming rule. 

Distinguished  in  Hagan  v.  Commissioners'  Court  of  Limestone  Co., 
160  Ala.  556,  49  So.  420,  holding  that  contract  to  build  courthouse, 
.to  be  paid  for  by  assignment  of  proceeds  of  special  tax  levy  for  cer- 
tain years,  created  debt.  * 

^    Wliat  Constitutes  'Indebtedness'*  of  municipality  within  constitu- 
tional and  statutory  restrictions.     See  note,  23  L.  B.  A.  405,  406,  407. 

16  CaL  459-472,  BAUN  ▼.  BEYNOLDS. 

Mortgagee  in  Possession  must  account  for  rents  and  profits. 

Approved  in  Murdock  v.  Clarke  (Cal.),  24  Pac.  274,  reaffirming  rule. 

Miscellaneous. — Cited  in  Raun  v.  Reynolds,  18  Cal.  289,  on  subse- 
quent appeal. 

15  CaL  476-482,  PEOPLE  ▼.  ABNOLD. 

Threat  Made  at  Time  of  Procuring  Weapon  is  admissible. 

Approved  in  State  v.  Beace,  121  La.  1081,  47  So.  31,  evidence  of 
threats  by  deceased,  though  not  communicated  to  accused,  is  admis- 
sible as  tending  to  show  that  deceased  was  aggressor;  State  v. 
Jackman,  29  Nev.  409,  91  Pac.  144,  evidence  of  uncommunicated 
threats  made  within  hour  before  shooting  is  admissible. 

Distinguished  in  State  v.  Q^en,  48  Or.  349,  86  Pac.  792,  evidence 
that  third  person,  in  presence  of  accused,  had  threatened  to  kill  pros- 
ecuting witness,  inadmissible  in  absence  of  proof  of  conspiracy. 
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Evidence  of  Tlireats  of  Aociued,  or  of  person  injured  or  killed. 
See  notes,  3  L.  B.  A.  (n.  s.)  489;  17  L.  B.  A.  657,  658. 

If  Evidence  is  Belevant,  Its  Waait  of  conclusiveness  is  no  bar  to 
its  introduction. 

Approved  in  Moody  v.  Peirano,  4  Cal.  App.  419,  88  Pac.  382,  evi- 
dence of  similar  warranties  is  admissible  on  issue  whether  warranty 
in  question  was  made. 

Wliere  the  Testimony  for  the  Prosecution  leaves  a  doubt  as  to 
whether  homicide  was  justifiable,  prisoner  is  entitled  to  benefit  of 
doubt. 

Approved  in  State  v.  Matheson,  130  Iowa,  451,  114  Am.  St.  Bep. 
427,  103  N.  W.  141,  instruction  placing  upon  defendant  burden  of 
proving  that  shot  was  accidentally  fired,  erroneous. 

Applicability  of  Rule  of  Seasonable  Doubt  to  self-defense  in  homi- 
cide.   See  note,  19  L.  B.  A.  (n.  s.)  489. 

Where  Defendant  is  Held  to  Answer  before  finding  of  indictment, 
objection  to  mode  of  drawing  names  of  grand  jurors  must  be  made 
on  their  being  impaneled. 

Approved  in  Fooshe©  v.  State,  3  Okl.  Cr.  674,  108  Pac.  557,  under 
statutes,  where  grand  juror  was  found  by  court  to  be  qualified,  issue 
of  his  competency  could  not  be  raised  to  invalidate  indictment. 

15  Oal.  499-601,  76  Am.  Dec.  499,  HAWKINS  v.  HILL. 

Plaintiff  Having  Two  Mortgages  on  same  property  may  sue  to 
foreclose  both,  though  one  not  yet  due. 

Approved  in  Dixon  v.  Eikenberry,  161  Ind.  317,  67  N.  E.  917,  68 
It.  B.  A.  323,  where  mortgagee  on  foreclosure  failed  to  set  up  tax 
claim  held  by  him,  he  could  thereafter  assert  it  against  any  party 
to  the  decree. 

Distinguished  in  Kyle  ▼.  Hamilton  (Cal.),  68  Pac.  486,  judgment 
foreclosing  mortgage,  superseded  by  deed  which  does  not  provide  for 
attorney's  fee,  cannot  allow  such  fee. 

15  Oal.  503-607,  76  Am.  Dec.  500,  STEVENS  v.  IBWIN. 

The  Statute  of  Frauds  Requires  that  the  vendee  take  actual,  open 
and  unequivocal  possession,  with  usual  marks  and  indications  of 
ownership. 

Approved  in  Sequeira  v.  Collins,  153  Cal.  431,  95  Pac.  878,  pledge 
of  bricks  made  and  to  be  made  held  to  violate  statute;  Byxbee  v. 
Dewey  (Cal.),  47  Pac.  53,  that  purchaser  of  raisin  trays  wrote  his 
name  on  many  of  them  and  had  a  man  to  look  after  them,  insuffi- 
cient; dissenting  opinion  in  Hunt  v.  Hammel,  142  Cal.  462,  76  Pac. 
379,  majority  upholding  transfer  by  husband  to  wife,  where  both 
conducted  store  together. 

Acceptance  of  Goods  to  satisfy  statute  of  frauds.  See  note,  96 
Am.  St.  Eep.  217. 

Where  Vendee  of  Personal  Property  holds  it  in  his  exclusive  pos- 
session for  a  year  or  more,  his  placing  vendor  in  possession  as 
attorney  in  fact  does  not  show  sale  to  be  fraudulent. 

Approved  in  Boberts  v.  Burr  (Cal.),  54  Pac.  851,  sale  not  fraudulent 
where  purchaser  of  jewelry  from  firm  returned  it  to  member  thereof 
to  be  sold  on  commission;  Reynolds  v.  Beck,  108  Mo.  App.  198,  200, 
83  S.  W.  295,  296,  rule  applicable  where  plaintiff  bought  carriage 
from  liveryman,  kept  it  for  two  months,  and  then  returned  it  with 
team  to  be  eared  for. 
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16  Gal.  512-513,  PEOPLE  ▼.  aBEEN. 

In  Indictment  for  Larceny  it  is  not  necessary  to  allege  that  coin 
stolen  was  "cnrrent"  eoin. 

Approved  in  State  v.  Quackenbush,  98  Minn.  521,  108  N.  W.  956, 
upholding  indictment  for  wrongfully  accepting  deposit  of  "good 
and  lawful  money  and  current  as  such  under  the  laws  of  the  state 
of  Minnesota." 

15  CaL  515-529,  TUOLXTMNE  BEDEMPTION  CO.  ▼.  SEDOWICK. 

Blglit  to  Bedeem  Land  may  be  Bepealed  at  any  time  before  party 
avails  himself  of  it. 

Overruled  in  Johnson  v.  Taylor,  150  Cal.  205,  119  Am.  St.  Rep. 
181,  88  Pac.  905,  10  L.  B.  A.  (n.  s.)  818,  where  law  in  force  at  time 
af  tax  sale  required  written  notice  to  owner  thirty  days  prior  to 
redemption  period,  deed  made  without  such  notice  under  law  passed 
prior  to  such  deed  dispensing  with  notice  is  void. 

Effect  of  Statntea  making  pre-existing  contracts  illegal.  See  note, 
120  Am.  St  Bep.  479. 

15  OaL  530-630,  HABT  Y.  BUBNETT. 

The  Pueblo  of  San  Francisco  continued  to  exist  after  the  cession 
of  California  by  Mexico. 

Approved  in  Vilae  v.  City  of  Manila,  220  U.  8.  360,  31  Sup.  Ct. 
420,  55  L.  Ed.  Wl,  public  property  of  city  of  Manila  did  not  pass  to 
United  States  under  treaty  of  cession. 

The  Municipal  Iduida  of  San  Francisco  are  subject  to  the  control  of 
the  state. 

Approved  in  Mahoney  v.  Board  of  Education,  12  Cal.  App.  296, 
107  Pac.  585,  state  authorized  city  to  lease  school  lands  by  approving 
municipal  charter. 

Municipal  Lands  of  San  Francisco  were  not  subject  to  sale  under 
execution. 

Approved  in  Tulare  Irrigation  Dist.  ▼.  Collins,  154  Cal.  442,  97 
Pae.  1125,  unused  lands  of  •irrigation  district  not  subject  to  execu- 
tion; People  V.  San  Joaquin  etc.  Agr.  Assn.,  151  Cal.  806,  91  Pac. 
744,  denying  liability  of  property  of  district  agricultural  association 
to   levy   on   execution. 

Municipal  Ownersbip  of  Tide  Land.    See  note,  64  L.  B.  A.  334. 

Statates  Legalizing  Invalid  municipal  contracts.  See  note,  27  L. 
B.  A.  702. 

Power  of  Legislature  to  Impose  Burdens  upon  municipalities  and 
to  control  their  local  administration  and  property.  See  note,  48  L. 
B.  A.  487. 

The  Doctrine  of  Stare  Decisis  should  not  be  too  strongly  pressed. 

Approved  in  Prick  Co.  v.  Oate,  20  Okl.  489,  94  Pac.  688,  court  may 
overrule  decision  of  supreme  court  of  territory  of  Oklahoma; 
dissenting  opinion  in  Walling  v.  Brown,  9  Idaho,  749,  76  Pac.  321, 
majority  refusing  to  reconsider  constitutionality  of  "Two  Mile  Limit 
Law"  as  to  pasturing  of  sheep. 

Miscellaneous. — Cited  in  Ohm  v.  City  and  County  of  San  Francisco 
(Cal.),   25  Pac.   157,  claimant  under   Mexiceik  grant  may   maintain 
legal  action  for  possession. 
I  Oal.  Not«»-<16 
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15  CaL  630-638,  HOLIADAY  T.  FBISBIE. 

Interest  of  San  Francisco  in  Beach  and  water  lots  is  a  legal  estate 
for  ninety-nine  years  and  is  subject  to  Istj  on  execution. 

Approved  in  Potrero  Nnevo  Land  Co.  v.  All  Persons,  158  Cal.  734, 
112  Pac.  306,  ownor  of  fee  in  San  Francisco  water  lot  sold  by  state 
under  act  of  1853,  subject  to  nin<ety-nine  year  term  granted  city  by 
act  of  1851,  cannot  maintain  McEnerney  suit;  Beadles  v.  Fry,  15  Okl. 
433,  82  Pac.  1042,  2  L.  B.  A.  (n.  s.)  855,  municipal  property  not 
reasonably  necessary  for  public  welfare  may  be  sold  under  execution. 

Monicipfll  Ownership  of  Tide  Lands.    See  note,  64  U  B.  A.  334| 

15  CaL  63a-646,  BIAKEMAN  ▼.  VALLBJO. 

Eyery  SiMciflc  ATsrment  most  be  Denied  in  substance  and  spirit, 
alid  a  denial  of  its  literal  truth  is  not  sufficient. 

Approved  in  Preston  v.  Central  Cal.  etc.  Irr.  Co.,  11  Cal.  App.  197, 
104  Pac.  466,  denial  of  precise  sum  alleged  in  complaint  insufficient. 

Admission  Contained  in  Answer  is  conclusive  evidence  against  de- 
fendant. 

Approved  in  Wyles  v.  Berry,  116  Ky.  380,  76  S.  W.  127,  answer, 
though  superseded  by  amended  answer,  is  admissible  against  de- 
fendant. 

Court  may  Beject  Testimony  because  of  its  inherent  improb- 
ability. 

Approved  in  Davis  ▼.  Judeon,  159  Cal.  130,  113  Plac.  151,  following 
rule. 

Distinguished  in  People  t.  Mock  Tick  Gar,  14  Cal.  App.  336,  111 
Pac.  1O40,  reversing  because  testimony,  uncontradicted  and  not  im- 
probable^ raised  a  reasonable  doubt. 
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16  Cal.  11-65,  PEOPLE  ▼.  BROOKS. 

It  is  not  EBsential  to  the  Validity  of  an  appropriation  tliat  fnnds  to 
meet  the  same  should  be  in  the  treasury. 

Approved  in  Stein  v.  Morrison,  9  Idaho,  448,  75  Pae.  253,  reaffirm- 
ing rule;  People  v.  Chicago  etc.  By.  Co.,  249  111.  174,  94  N.  E.  58, 
bridge  tax  not  void  though  county  board  adopted  resolution  for  issu- 
ing warrants  to  pay  certain  expenses  thereof  though  there  was  no 
money  in  treasury;  State  v.  Brian,  84  Neb.  33,  120  N.  W.  917,  it 
is  not  necessary  that  money  appropriated  be  drawn  from  treasury 
daring  period  for  which  appropriations  are  made;  State  t.  Eggers, 
29  Not.  4S1,  91  Pac.  863,  16  L.  B.  A.  (n.  s.)  690,  act  creating  com- 
mission sufficient  appropriation  for  salary  of  chairman;  ^enefee  v. 
Askew,  25  Okl.  630,  107  Pac.  162,  holding  that  under  statutes  con- 
tinuing appropriation  is  not  permissible;  State  v.  King,  108  Tenn. 
2S0,  67  8.  W.  814,  legislature  may  pay  salary  fixed  by  law  though 
not  included  in  appropriation  bill. 

Beqnisitea  of  Appropriation  for  official  salary  or  expenses.  See 
note,  16  L.  B.  A.   (n.  s.)   635. 

What  daima  Oonstitnta  Valid  Demands  against  a  state.  See  note, 
42  L.  B.  A.  37,  56,  57. 

What  Ooostitatas  'Indebtedness"  of  municipality  within  consti- 
tutional and  statutory  restrictions.    See  note,  23  K  B.  A.  406. 

Mandamus  will  Issne  to  the  gOTemor  in  eertain  cases. 

Approved  in  State  v.  Brooks,  14  Wyo.  414,  84  Pac.  491,  6  L.  B.  A. 
(n.  8.)  750,  granting  mandamus  to  compel  governor  to  issue  certificate 
of  election. 

Mandanms  to  Oorenor.    See  note,  6  L.  B.  A.  (n.  s.)  752,  759. 

Contract  Entered  Into  by  Agents  of  State  upon  subject  within 
control  of  legislature  may  be  affirmed  by  state  by  legislation  in- 
directly referring  to  contract. 

Approved  in  Bogers  v.  Hawley,  19  Idaho,  763,  115  Pae.  691,  holding 
aet  of  1911,  accepting  provisions  of  federal  statutes  relating  to 
land  grants  and  approving  acts  of  state  land  commission,  does  not 
violate  eonstitutional  provision  against  retroactive  laws. 

(243) 
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Contract  Glying  ATssolute  Right  to  warrants  is  impaired  by  statute 
making  approval  of  board  of  examiners  necessary. 

Approved  in  May  v.  CasI  County,  12  N.  D.  143,  9«  N.  W.  294, 
statute  changing  time  for  maturity  of  bonds  does  not  affect  bonds 
contracted  for  but  not  yet  signed  and  delivered;  dissenting  opinion 
in  Jobe  v,  Caldwell,  93  Ark.  520,  125  S.  W.  429,  majority  holding 
appropriation  for  completion  of  state  capitol  was  not  available  to 
pay  for  work  already  done. 

Bight  to  Compel  PrlBoners  to  labor.    See  note,  27  L.  R.  A.  593. 

16  Cal.  65-69,  toHLOSS  ▼.  WHITE. 

Acts  for  Which  Sureties  on  official  bonds  are  liable.  See  note, 
91  Am.  St.  Rep.  548. 

16  C9I.  76-77,  BAXTER  ▼.  McKINIiAT. 

Where  Authority  to  Make  Demand  was  not  questioned  at  time, 
point  cannot  be  raised  after  action  brought. 

Approved  in  dissenting  opinion  in  Isenhour  r.  Barton  County, 
190  Mo.  179,  88  8.  W.  764,  majority  holdiog  that  in  order  to  recover 
interest  on  county  warrant  from  time  of  presentment  and  refusal, 
regularity  of  assignment   must  be  shown. 

16  Cal.  81-82,  HUOHES  ▼.  BORINa. 

Levy  on  Partnership  Property  for  debt  of  partner.  See  note,  46 
L.  R.  A.  481. 

16  Cal.  83-85,  NATOMA  WATER  ETC.  CO.  ▼.  PARKER. 

An  Injunction  Granted  upon  an  Order  to  show  cause  cannot  be 
dissolved   before  final   hearing. 

Approved  in  Humphrey  v.  Buena  Vista  Water  Co.,  2  Cal.  App.  544, 
84  Pac.  298,  preliminary  injunction  granted  upon  notice  cannot  be 
arbitrarily  dissolved;  2  Cal.  App.  543,  84  Pac.  297,  dissenting  opinion 
same  case  holding  contrary;  Ota  v.  Superior  Court,  10  Cal.  App.  171, 
101  Pac.  43^,  court  cannot  dissolve  temporary  injunction  granted 
upon  notice  prior  to  final  trial  upon  merits. 

16  Cal.  88-90,  SMITH  v.  SHAW. 

Denial  of  Tenancy  as  Waiver  of  Notice  to  quit  or  demand  of 
possession.    See  note,  25  L.  R.  A.  (n.  i.)  106. 

16  Cal.  93-98,  PALBIER  ▼.  SHAW. 

Temporary  Residence  by  Defendant  is  sufficient  to  set  statute  run- 
ning. 

Distinguished  in  McKee  ▼.  Dodd,  152  Cal.  639,  125  Am.  St.  Rep. 
82,  93  Pac.  855,  14  L.  R.  A.  (n.  s.)  780,  if,  after  entering  state,  de- 
fendant leaves  it,  the  period  of  such  absence  will  not  be  counted 
in   period  of  limitation. 

In  Order  to  Set  the  Statute  of  LimitatlottS  in  operation,  the  re- 
turn from  abroad  must  not  be  clandestine  and  with  intent  to  defraud 
the  creditor. 

Distinguished  in  Stewart  v.  Stewart,  152  Cal.  165,  92  Pac.  89, 
where  return  was  not  secret,  fact  that  it  was  unknown  to  creditor 
is  immaterial. 

Sufficiency  and  Effect  of  ''Return"  to  state  by  defendant  to  start 
limitations  running.     See  note,  ^  L.  R.  A.  (n.  s.)  550,  652,  553. 
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16  CaL  98-100,  76  Am.  D«c.  505^  PEOPLE  t.  LEVISON. 

Initrttctioiis  to  Jury  Should  not  Assi^in  conclusive  effect  to  circnm- 
■tances  or  assume  that  such  circumstances  are  proved. 

Approved  in  People  v.  Elster  (Cal.),  3  Pac.  988,  error  to  instruct 
jury  that  they  may  find  defendant  guilty  of  larceny  where  no  in- 
culpatory  facts  connected  with  his  possession  of  property  recently 
stolen. 

If  iBStmctions  are  Erroneous  under  any  and  every  state  of  facts, 
supreme  court  will  review  them,  though  there  is  no  statement  of 
facts. 

Approved  in  Donovan-McCormick  Co.  v.  Sparr,  34  Mont.  244,  85 
Pac.  1030,  reaffirmiog  rule. 

Knowledge  Necessary  to  Oonyict  One  of  receiving  stolen  goods. 
See  note,  22  L.  R.  A.  (n,  s.)  839. 

16  Cal.  104-106,  MACOVICH  V.  WEMPLE. 

Injunctions  Against  Ezecntion  Sales  or  otheor  proceedings  under 
final  process.    See  note,  30  L.  R.  A.  108. 

16  CaL  107-110,  MINTUBN  v.  BURE. 

Actoal  Possession  as  Much  Consists  of  a  present  power  and  right 
of  dominion  as  an  actual  corporeal  presence. 

Approved  in  Knowles  v.  Crocker  Estate  Co.,  140  Cal.  284,  86  Pac. 
717,  substantial  inclosure  constitutes  actual  possession;  Tidwell  v. 
Chiricahaa  Cattle  Co.,  5  Ariz.  364,  53  Pac.  195,  possession  is  shown 
where  land  is  fenced  and  under  cultivation  and  there  is  a  house 
thereon;  Gordon  v.  RossHiggins  Co.,  162  Fed.  641,  89  C.  C.  A.  429, 
holding  evidence  showed  lot  in  mining  camp  to  have  been  abandoned. 

Wrongful  Detainer  Lies  Only  against  ]>arties  in  possession. 

Approved  in  St.  Louis  Brew.  Assn.  v.  Niederluecl^e,  102  Mo.  App. 
3<08,  76  S.  W.  646,  tenant  who,  at  expiration  of  term,  wrongfully 
puts  stranger  in  possession,  is  not  thereafter  liable  for  unlawful  de- 
tainer. 

Sight  to  Civil  Action  for  forcible  entry  and  detainer.  See  note, 
121  Am.  St.  Rep.  388. 

16  CaL  110-113,  PEOPLE  v.  ECKERT. 
Absence  of  Judge  during  trial.     See  note,  122  Am.  St.  Rep.  729. 

Conviction  on  Testimony  of  accomplice.  See  note,  98  Am.  St. 
Rep.   167. 

16  CaL  119^123,  SACRAMENTO  V.  CROCKER. 

Tax  upon  Business  Graduated  according  to  amount  of  sales  is 
valid. 

Approved  in  Aachen  Sd  Munich  Fire  Ins.  Co.  v.  Omaha,  72  Neb. 
528,  101  N.  W.  7,  tax  upon  gross  amount  of  fire  insurance  premiums 
is  valid;  Hill  v.  City  Council  of  Abbeville,  59  a  C.  428,  38  S.  E. 
24,  upholding  ordinance  imposing  license  taxes  on  occupations. 

Grading  License  Tax  According  to  V<riLume  of  business,  or  capital 
employed.    See  note,  17  L.  R.  A.   (n.  s.)   89<8^  899. 

Idmit  of  Amount  of  license  fees.    See  note,  30  Ir.  R.  A.  419. 

Constitutional  Limitations  on  Power  to  impose  license  or  occupa- 
tion taxes.    See  note,   129   Am.   St.   Rep.   255,   273. 
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16  OrL  124-126,  WHEELEB  ▼.  MILLER. 
Municipal  OwnerBblp  of  Tide  LsoidB.    See  note,  64  L.  B.  A.  335. 

16  CaL  128-137,  PEOPLE  ▼.  REYNOLDS. 

Peremptory  Challenges  miut  be  Made  before  jury  is  sworn. 

Approved  in  Republic  of  Hawaii  t.  Eapea,  11  Haw.  303,  not 
error  to  allow  prosecution  to  challenge  jurors  peremptorily  after 
it  had  accepted  them. 

Tbe  Allowance  of  a  Peremptory  Challenge  in  a  criminal  case,  after 
juror  has  been  sworn,  is  permissible  where  good  cause  shown. 

Approved  in  People  v.  Schmitz,  7  Cal.  App.  347,  W  Pac.  411, 
reversing  where  challenge  allowed  though  no  cause  shown. 

Jurors  may  be  Sworn  as  They  are  Accepted  or  after  panel  is  com- 
pleted. 

Approved  In  Mathis  v.  State,  45  Fla.  61,  34  So.  291,  time  of  swear- 
ing jurors  in  chief  is  within  discretion  of  court. 

Challenge  for  Implied  Bias^  in  Criminal  Cases^  must  specify  par- 
ticular cause  of  bias. 

Approved  in  Robinson  v.  Territory,  16  Okl.  248,  85  Pac.  454; 
State  V.  McCarver,  1©4  Mo.  73©,  »a  S.  W.  600,  and  State  v.  Myers, 
198  Mo.  248,  9^  S.  W.  250,  all  reaffirming  rule. 

16  Cal.  137-138,  PEOPLE  T.  AH  FUNQ. 

Instruction  Should  not  Assume  Existence  of  fact  not  expressly  ad- 
mitted. 

Approved  in  Territory  v.  Kay,  3  Ariz,  94,  21  Pac.  153,  error  to 
charge  that  it  was  admitted  that  accused  fired  fatal  shot. 

Proof  of  Corpus  Delicti    See  note,  66  L.  R.  A.  61. 

16  Cal.  138-140,  ABLER  ▼.  FBIEDMAN. 

Parol  Evidence  is  Admissible  to  Prove  new  agreement  in  substi- 
tution for  old  written  agreement. 

Approved  in  Pearsall  v.  Hervey,  153  Cal.  317,  325,  95  Pac.  157, 
160,  specifically  enforcing  oral  agreement  for  sale  and  exchange 
of  lands  substituted  by  novation  for  canceled  written  contract  and 
fully  performed  on  plaintiff's  part. 

16  Cal.  140-142,  76  Am.  Dec.  507,  BBENNAN  ▼.  8WASEY. 

Mechanic's  Lien  and  Attachment  are  cumulative  remedies. 

Approved  in  Hunt  v.  Darling,  26  R.  I.  484,  59  Atl.  400,  69  L.  B. 
A.  497,  subcontractor  may  petition  for  mechanic's  lien,  and  attach 
part  of  contract  price  in  hands  of  owner;  Hatcher  v.  Uendrie  etc. 
Supply  Co.,  133  Fed.  271,  68  C.  C.  A.  19,  attachment  and  garnish- 
ment allowable  in  mechanic's  lien  suit;  In  re  Smyth,  167  Fed.  870, 
creditor  may  withdraw  claim  in  bankruptcy  in  order  to  pursue 
remedy  in  state  court  against  exempt  property. 

Notice  of  Mechanic's  Lien  need  not  set  out  items  of  account. 

Approved  in  O'Niel  v.  Taylor,  59  W.  Va.  377,  53  S.  E.  474,  re- 
affirming  rule. 

16  Cal.  145-152,  76  Am.  Dec.  608,  NEALL  ▼.  HILL. 

Equity  has  No  Jurisdiction  over  corporations  to  restrain  their  op- 
erations or  to  wind  up  their  concerns. 

Approved  in  Vila  v.  Grand  Island  Electric  Light  etc.  Co.,  68  Neb. 
a41,  110  Am.  St.  Rep.  400,  97  N.  W.  616,  63  L.  R.  A.  791,  reaffirming 
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rule;  State  t.  Foster,  2S5  Mo.  194,  1^  S.  W.  190,  court  of  equitj 
eannot  dissolve  eorpoiatioa;  Slover  ▼.  Goal  Or.  Co.,  IIS  Tenn.  436,  438, 
106  Am.  &t.  Bep.  851,  82  8.  W.  1134,  1135,  68  L.  B.  A.  852,  denying 
receivership  of  coal  mining  company  asked  for  on  ground  that  prop- 
erty would  be  exhausted  by  judgments  for  damages  prior  to  that 
of  plaintiff;  dissenting  opinion  in  Askton  y.  Penfield,  233  Mo.  444, 
135  8.  W.  954,  majority  holding  receiver  might  l^e  appointed  for 
corporation  in  event  of  gross  mismanagement  and  fraud. 

Wlitn  and  at  WlLose  Instance  receiver  of  corpo>ration  may  be  ap- 
pointed.   See  note,  118  Am.  St.  Bep.  199. 

Power  to  Appoint  BecelvecB  of  corporations  where  no  other  relief 
asked.    See  note,  20  L.  B.  A.  214. 

Inability  of  Dlrectoni  to  corporation.  See  note,  55  L.  B.  A.  754, 
774. 

16  CaL  16e-153,  BEEVES  ▼.  HOWE. 

Necessity  of  Notice  of  Default  to  bind  guarantor.  See  note,  20 
L.  B.  A.  201. 


16  CaL   163-166,   aiLLAN  ▼.   HUTCHINSON. 

1 


Discoyery  of  Mineral  in  mining  claims  and  rights  of  locators  prior 
thereto.    See   note,   139  Am.  St.  Bep.   157. 
Location  of  Mining  Claim.    See  note,  7  L.  B.  A.  (n.  s.)  769,  770. 

16  Cal.  166-168,  SKINNEB  ▼.  BEATTT. 

Plaintiff  la  Foreclosure-,  after  receiving  sheriff's  deed,  is  prima 
facie  entitled  to  writ  of  assistance  against  mortgagor  and  those 
entering  under   him   subsequent   to   decree. 

Approved  in  dissenting  opinion  in  Anderson  t.  Thompson,  3  Ariz. 
60,  20  Pac.  805,  majority  holding  purchasers  of  property  subject 
to  mortgage  could  not  set  up  title  acquired  under  homestead  laws 
in  answer  to  foreclosure. 

Lien  for  Purchase  Money  of  homesteads.  See  notOi  86  Am.  St. 
Bep.  .174. 

16  CaL  158-160,  COTE  ▼.  PALBAEB. 

Bights  of  Transferee  After  Maturity  of  negotiable  paper.  See 
note,  46  li.  B.  A.  809,  810. 

16   Cal.    160-161,   VALLEJO   ▼.    OBEEN. 

Order  to  Show  Cause  must  be  served. 

Approved  in  Andreen  v.  Andfeen,  15  Cal.  App.  730,  115  Pac.  762, 
valid  interlocutory  decree  of  divorce,  rendered  upon  publication  of 
summons,  cannot  be  set  aside  without  no<tice. 

16   CaL   161-165,   ESTATE    OP   KIBTLAN. 

Where  Brother  of  Deceased,  Being  Entitled  to  letters,  gave  stran- 
ger a  writing  requesting  court  to  appoint  him  administrator  and 
stranger  petitioned  for  letters,  brother  could  not  withdraw  his 
assent  at  hearing. 

Approved  in  Estate  of  King,  4  Cof.  Prob.  21,  request  of  executor, 
who  is  also  next  of  kin,  that  another  be  appointed  administrator, 
who  is  appointed  and  dies  pending  administration,  does  not  deprive 
him  of  right  to  letters  after  death  of  such  administrator;  Estate 
of  Bedell,  3  Cof.  Prob.  82,  where  father  of  decedent  requested  ap- 
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pointment  of  competent  person  as  administrator  and  nominee  applied 
for  letters,  father  is  estopped  from  withdrawing  waiver;  Estate  of 
Carlson,  2  Oof.  Prob.  278,  where  executor  died  and  his  executor 
waited  seven  months  before  applying  for  letters  on  first  estate  and 
public  administrator  filed  counter-petition  four  days  later,  latter 
cannot  be  held  to  have  waived  rights  by  laches.  ^ 

16  Cal.  165-167,  JONES  ▼.  MABTIN. 

Becorder,  in  Certifying  to  Copy  of  Deed,  need  not  transcribe 
notarial  seal  to   acknowledgment. 

Approved  in  Sibly  v.  England,  ^  Ark.  425,  lid  6.  W.  822,  record 
ef  deed  purporting  to  be  under  seal  need  not  contain  copy  of  seal. 

16  Cal.  173-180,  BAKEB  y.  JOSEPH. 

Where  There  is  a  Continuous  Trust,  the  statute  of  limitations  does 
not  begin  to  run  until  demand  made. 

Approved  in  Dillon  v.  Gross,  5  Gal.  App.  769,  91  Pac.  440,  reaf&rm- 
ing  rule;  Title  Ins.  etc.  Co.  v.  IngersoU,  158  Gal.  486,  111  Pac. 
365,  applying  rule  where  wife  gave  husband  money  to  keep  and 
invest  for  her;  Kamihana  v.  Olade,  5  Haw.  498,  but  holding  that 
evidence  did  not  establish  express  and  continuous  trust;  Spencer  v. 
Glarke,  25  B.  I.  171,  55  Atl.  332,  action  at  law  will  lie  to  recover 
trust  fund  after  account  is  settled  and  demand  made  for  balance 
due. 

Iiimltatlon  of  Actions  on  Obligations  payable  on  or  after  demand. 
See  note,  136  Am.  St.   Bep.  488. 

Where  It  is  Sought  to  Impeach  a  witness  by  proving  declarations 
of  hostility,  his  attention  must  be  called  to  these  declarations  on 
cross-examination. 

Approved  in  Estate  of  Bedford,  158  Gal.  148,  110  Pac.  304,  and 
Fagan  v.  Lentz,  156  Gal.  689,  105  Pac.  954,  both  reaffirming  rule. 

Motions  for  New  Trial  on  the  Oround  of  newly  discovered  evidence 
are  regarded  with  disfavor  and  strictest  showing  of  diligence  is  re> 
quired. 

Approved  in  People  v.  Boyd,  16  Oal.  App.  134,  116  Pac.  324,  up- 
holding admission  of  teetimony  of  absent  witness  given  at  prelimi- 
nary hearing;  Hall  v.  Jensen,  14  Idaho,  174,  93  Pac.  965,  accident 
or  surprise  and  diligence  in  attempting  to  procure  evidence  must 
appear  from  affidavit;  Donahue  v.  State,  165  Ind.  157,  74  N.  £.  999, 
defendant  convicted  of  murder  not  entitled  to  new  trial  on  ground 
of  newly  discovered  evidence  of  insanity,  when  issue  of  insanity 
not  raised  at  trial;  In  re  Colbert's  Estate,  31  Mont.  483,  107  Am.  St. 
Bep.  439,  80  Pac.  250,  showing  of  diligence  in  seeking  evidence  held 
insufficient. 

16  CaL  181-184,  76  Am.  Dec  616^  ACKLET  ▼.  CHAMBEBLAIK. 

Farm  Held  to  be  Homestead  though  dwelling-house  used  partly  as 
hotel. 

Approved  in  Hohn  v.  Pauly,  11  Gal.  App.  729,  106  Pae.  268,  fact  that 
premises  were  used  for  hotel  purposes  held  not  to  invalidate  home- 
stead; In  re  Allen  (Gal.),  16  Pac.  320,  premises  properly  set  aside  as 
homestead  though  wagon-shop  thereon  rented  out;  dissenting  opinion 
in  Smith  v.  Guckenheimer,  42  Fla.  49,  27  So.  904,  majority  affirming 
decree  assigning  part  of  building  as  homestead. 
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Lien  of  Jiidgm«itt  is  Pnrely  creature  of  statute. 
Approved  in  Boggs  v.  Dunn,  160  Cal.  28^,  116  Pae.  744,  levy  of 
ezeeution  ereatee  no  lien  on  homestead. 

Priority  of  Judgment  Over  Coaveyanca  made  after  beginning  of 
term.     See  note,  38  L.  B.  A.  248. 

16  CaL  184-186,  McOABTNET  ▼.  FITZ  HENBT. 

If  Exceptioiui  to  BuUngB  are  not  Taken  at  time  they  cannot  be 
urged  on  appeal. 

Approved  in  Oarver  ▼.  San  Joaquin  Cigar  Co.,  16  Cal.  App.  766,  118 
Pac  M,  following  rule;  Bandall  t.  Freed,  154  Cal.  301,  97  Pac.  670, 
fact  that  trial  was  conducted  by  person  not  versed  in  law  give^  court 
no  discretion*  to  disregard  want  of  exceptions;  People  v.  Emmons,  7 
Cal.  App.  688,  95  Pac.  1034,  refusing  to  consider  motion  to  set  aside 
indictment  and  challenge  to  panel  of  grand  jur}"  in  absence  of  excep- 
tion. 

16  Cal.  187-188,  PEOPLE  ▼.  CO&NELIi.> 

Wlieore  an  Offense  is  Punishable  either  as  a  felony  or  as  a  misde- 
meanor, the  punishment  awarded  determines  the  grade  of  the  offense. 

Approved  in  In  re  O'Shea,  11  Cal.  App.  574,  105  Pac.  778,  applying 
rule  to  "Bacetrack"  bill. 

16  CaL  189-195,  MONTGOMEBT  ▼.  KASSON. 

Iieglalatnro  cannot  Des^oy  Bighta  of  grantee  under  swamp  land 
act. 

Approved  in  dissenting  opinion  in  State  v.  Cantwell,  142  N.  C.  618, 
55  S.  £.  825,  8  Ii.  B.  A.  (n.  s.)  498,  majority  holding  exemption  from 
jury  duty  may  be  revoked. 

16  CaL  195-200,  76  Am.  Dec.  618,  OUT  ▼.  DU  XTPBET. 

Ono  Erecting  Buildings  on  Infant's  Property,  under  contract  with 
guardian,  made  without  authority  of  law,  has  no  equitable  lien. 

Approved  in  Los  Angeles  v.  Winans,  13  CaL  App.  254,  109  Pac.  649, 
guardian  cannot  go  into  equity  for  authority,  but  must  address  pro- 
bate side  of  court;  Davis  v.  Davis,  81  Vt.  264,  130  Am.  St.  Bep.  1035, 
69  Atl.  8>77,  one  who  advances  money  to  pay  off  mortgage  on  home- 
stead is  not  entitled  to  subrogation. 

Blgbt  to  Mechanic's  Uen  for  improvements  on  infant's  land  by 
authority  of  guardian.    See  note,  15  L.  B.  A.  (n.  s.)  1160. 

Bight  of  Subrogation.     See  note,  99  Am.  St.  Bep.  513,  519. 

Beinstatement  of  Mortgage  Beleased  or  discharged  by  mistake.  See 
note,  58  L.  B.  A.  804. 

Belief  from  Mistake  of  "Law  as  to  effoct  of  instrument.  See  note, 
28  L.  B.  A.  (n.  s.)  802,  904. 

16  CaL  200-202,  LOOAN  v.  HIIXEGAS8. 

Staying  of  Execution  otherwise  than  by  statutory  proceedings.  See 
note,  127  Am.  St.  Bep.  708. 

Injuncti<m8  Against  Judgments  for  want  of  jurisdiction  or  invalidity. 
See  notes,  32  L.  B.  A.  326,  328;  31  L.  B.  A.  202,  204. 

Effect  of  Writ  or  Process  issued  without  seal  of  court.  See  note, 
20  L.  B.  A.  427. 
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16  CaL  202-207,  TOMLINSOK  ▼.  BX7BIO. 

When  tlia  Legal  Remedy  is  adequate,  plaintiff  mnst  proceed  at  law. 

Distinguished  in  City  of  Bozeman*  v.  Bohart,  42  Mont.  298,  112  Pac. 
391,  injunction  may  be  granted  as  incident  to  action  for  unlawful  de- 
tainer. 

16  CaL  208-213,  BOBINSON  y.  8UPEBVI80B8. 

Unantliorlzed  Acts  of  Board  of  SupervlBon  in  creating  offiee  and 
raising  salaries  may  be  reviewed  on  certiorari. 

Approved  in  Kinsloe  v.  Pogue,  213  HI.  304,  SO&t  78  N.  E.  d07,  quash- 
ing proceedings  of  county  court  calling  election  on  proposition  to 
remove  county  seat;  State  v.  District  Court,  90  Minn.  464,  97  N.  W. 
135,  since  action  of  board  in  passing  upon  claim  is  quasi  judicial, 
appeal  may  be  allowed  to  district  court. 

Denied  in  Cook  t.  Civil  Service  Commission,  160  Gal.  592,  117  Pac 
664,  denying  oertiorari  to  set  aside  examination  held  by  S&n  Fran- 
cisco civil  service  commission,  though  it  had  not  complied  with  charter 
provision  relative  to  making*  of  rules. 

Where  tbe  Supervisors  have  Authority  to  allow  a  claim,  it  must  be 
paid  without  inquiring  whether  the  account  was  allowed  upon  insuffi- 
cient evidence  or  for  too  large  an  amount. 

Approved  in  Cahill  v.  Colgan  (Cal.),  31  Pac.  617,  approval  of  board 
of  examiners  and  appropriation  by  legislature  conclusive  on  validity 
of  claim  as  against  comptroller. 

Distinguished  in  County  of  Tehama  v.  Sisson,  152  Cal.  174,  92  Pac. 
67,  enjoining  evasion  by  supervisors  of  limitation  upon  power  to  incur 
indebtedness,  by  means  of  pretended  sale  and  repurchase. 

16  CaL  220-248,  PAYNE  ▼.  TBEADWEUi. 

The  Pneblo  Lands  of  San  Francisco  are  a  trust,  and  can  only  be 
disposed  of  as  directed  by  the  legislature. 

Approved  in  San  Francisco  v.  Canavan,  42  Cal.  556,  legislature 
might  direct  sale  of  pueblo  lands  and  application  of  proceeds  to  erec- 
tion of  public  buildings;  Monterey  v.  Jacks,  139  Cal.  552,  554,  73  Pac. 
440,  upholding  act  of  legislature  confirming  deed  of  pueblo  lands; 
Mahoney  v.  Board  of  Education,  12  Cal.  App.  296,  107  Pac.  586,  board 
of  education  of  San  Francisco  may  lease  school  land  not  needed  for 
school  purposes;  dissenting  opinion  in  Bates  v.  Gregory  (Cal.),  22  Pac. 
686,  majority  holding  legislature  had  no  power  to  revive  municipal 
debt  barred  by  statute  of  limitations. 

Power  of  Legislatore  to  Impose  Burdens  upon  municipalities  and  to 
control  their  local  administration  and  property.  See  note,  48  L.  B. 
A.  465,  487. 

16  OaL  350-357,  BUSS  ▼.  UBBINa 

Finding  of  Ownership  is  a  Finding  of  ultimate  fact 

Approved  in  Chaffee-Miller  Land  Co.  v.  Barber,  12  N.  D.  485,  97  N. 
W.  852,  reaffirming  rule. 

In  Ejectment  Seisin  of  the  Plaintiff  and  withholding  of  possession 
by  the  defendant  are  the  only  facts  that  need  be  alleged. 

Approved  in  Case!  v.  Ozalli,  158  Cal.  28d,  110  Pac.  933,  McFarland 
T.  Matthai,  7  Cal.  App.  600,  95  Pao.  180,  Victor  Power  &  Mining  Co. 
v.  Cole,  11  Cal.  App.  500,  105  Pac.  759,  and  Froman  v.  Madden,  13 
Idaho,  143,  88  Pac.  895,  all  reaffirming  rule;  Corea  v.  Higuera,  153  CaL 
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455,  95  Pac.  884,  17  L.  B.  A.  (n.  a.)  1018,  finding  that  plaintiff  is 
owner  of  way  is  finding  of  ultimate  fact;  Merryman  v.  Kirby,  13  Cal. 
App.  346,  109  Pac.  636,  and  Hayden  y.  Collins,  1  Cal.  App.  261,.  81 
Pac.  1121,  both  holding  allegations  that  plaintiff  is  the  owner  and 
entitled  to  the  possession  and  that  defendant  refuses  to  surrender 
possession  sufficient;  McBae  v.  Blakeley,  3  Cal.  App.  174,  84  Pac.  681, 
allegation  that  entry  was  "wrongful  and  unlawful"  unnecessary; 
Bryan  ▼.  Tormey  (Cal.),  21  Pac.  762,  finding  that  plaintiff  is  "the 
owner  in  fee"  sufficient;  Estate  of  Donohue,  1  Cof.  Prob.  198,  allega- 
tion in  widow's  petition  to  have  share  of  community  property  assigned 
to  her  by  way  of  partial  distribution,  that  property  was  acquired  by 
decedent  by  purchase  after  marriage  to  her,  and  not  by  gift,  devise,  be- 
quest or  descent,  sufficiently  shows  community  character;  Bena  Towxk- 
site  Co.  V.  Sauve,  104  Minn.  473,  116  N.  W.  947,  immediate  right  of 
possession  need  not  be  expressly  averred;  City  of  Butte  v.  Mikoso- 
witz,  39  Mont.  354,  102  Pac.  594,  applying  rule  to  ejectment  by  city  to 
recover  street. 

The  Statate  AnthotlseB  a  Bale  and  CoiiTeyaace  of  land  held  ad- 
versely by  third  persons. 

Apjproved  in  Ohm. v.  San  Francisco  (Cal.),  25  Pac.  157,  one  alleging 
perfect  title  under  Mexican  grant  need  not  resort  to  court  of  equity. 

It  Is  Too  Late  to  Urge  npon  Motion  for  rehearing  something  which 
was  not  brought  forward  in  argument  or  set  up  in  briefs. 

Approved  in  Powell  v.  Nevada  etc.  By.,  28  Nev.  343,  344,  82  Pac. 
97,  reaffirming  rule;  Wundenberg  v.  Campbell,  9  Haw.  212,  rule  appli- 
cable unless  decision  is  in  conflict  with  express  statute  or  controlling 


J  decision. 


Tbe  Preemnption  of  Validity  Attends  every  grant  issued  by  parties 
authorized  to  grant. 

Approved  in  Sisk  v.  Caswell,  14  Cal.  App.  3^1,  112  Pac.  190,  grantee 
in  deed  is  chargeable  with  notice  of  its  covenants. 

Facte  of  Which  Courts  will  take  judicial  notice.  See  note,  124  Am. 
St.  Bep.  35. 

Statutes  I«egallzing  Invalid  municipal  contracts.  See  note,  27  L. 
B.  A.  702. 

Miscellaneous. — Cited  in  Moore  t.  Moore  (Cal.),  34  Pac.  92,  answer 
denying  plaintiff's  title  and  right  of  possession  sufficient  evidence  of 
onster. 

16  OaL   248-255,   KOPPIKU8  ▼.   8TATB  CAPITOL   COMMISSION. 

Act  Providing  for  Constmction  of  state  capitol  is  not  void  as  creat- 
ing debt  in  excess  of  the  constitutional  limit. 

Approved  in  Stein  v.  Morrison,  9  Idaho,  448,  75  Pac.  253,  revenues 
may  be  appropriated  in  advance  of  their  receipt  without  creating  debt. 

What  Constitotes  "Indebtedness"  of  municipality  within  constitu- 
tional and  statutory  restrictions.     See  note,  23  L.  B.  A.  406. 

Distinguished  in  Hagan  v.  Commissioner's  Court  of  Limestone 
County,  160  Ala.  556,  49  So.  420,  contract  to  build  courthouse  to  be 
paid  for  by  interest  bearing  warrants,  secured  by  assignment  of  pro- 
ceeds of  special  tax  levy  for  stated  years,  created  debt. 

Bight  of  Trial  by  Jnry  dDes  not  apply  to  proceeding  to  ascertain 
value  of  land  to  be  condemned. 

Approved  in  Portneuf  Irr.  Co.  v.  Budge,  16  Idaho,  126,  127,  100  Pac. 
1049,  1050,  reaffirming  rule;  Ingram  v.  Maine  Water  Co.,  98  Me.  573, 
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57  All.  894,  no  right  of  jury  trial  to  assess  damages  for  property  taken 
under  mill  actj  Pittman  v.  Byars,  51  Tex.  Civ.  86,  112  S.  W.  104,  no 
right  of  trial  by  jury  in  habeas  corpus  proceeding. 

Number  and  Agreement  of  Jurors  necessary  to  valid  verdict.  See 
note,  43  L.  B.  A.  40. 

16  CaL  255-284,  ABGENTI  ▼.  SAN  FBANOISOO;  S.  C,  SO  CaL  461. 

Contracts  of  Corporations  Stand  on  same  footing  with  contracts  of 
natural  persons. 

Approved  in  Bell  v.  Kirkland,  102  Minn.  217,  221,  120  Am.  St.  Bep. 
621,  lia  N.  W.  273,  274,  13  L.  B.  A.  (n.  s.)  793,  but  holding  contract 
within  power  of  city,  but  defectively  exercised,  not  void  when  sub- 
stantially executed;  Jersey  City  v.  Town  of  Harrison,  71  N.  J.  L.  70, 

58  Atl.  101,  contract  of  town  for  water  supply  is  within  statute  of 
frauds. 

Liability  of  Municipality  or  Otber  Public  corporation  on  implied 
contract.    See  note,  27  L.  B.  A.  (n.  s.)  1117. 

Bight  of  Lowest  Bidder  on  public  contract.  See  note,  26  L.  B.  A. 
711. 

A  City  Haying  Acquiesced  in  Contracts  until  she. has  received  all  the 
benefits   is  estopped  from  denying  th«ir  validity. 

Approved  in  City  of  Valparaiso  v.  Valparaiso  etc.  Water  Co.,  30 
Ind.  App.  325,  65  N.  E.  1067,  It  is  no  defense  to  action  for  rental  of 
fire  hydrants  that  city  made  other  stipulations  beyond  its  authority; 
Union  Nat.  Bank  v.  Lyons,  220  Mo.  558,  564,  119  S.  W.  545,  547,  hold- 
ing bank  liable  for  money  borrowed  by  cashier  without  authority; 
Aspinwall-Delafield  Co.  v.  Aspinwall  Boro.,  229  Pa.  6,  77  Atl.  1100, 
city  estopped  by  annexation  of  territory  and  acceptan-ce  of  sewer  from 
denying  validity  of  agreement  to  exempt  lots  from  sewer  connecting 
charges;  Bart  v.  Pierce  County,  60  Wash.  510,  111  Pac.  583,  31  L.  B. 
A.  (n.  8.)  1151,  unearned  portion  of  county  liquor  license  is  recoverable 
by  licensee  when  license  becomes  inoperative  by  reason  of  territory 
becoming  incorporated  as  town;  dissenting  opinion  in  Chicago  Ind. 
etc.  B.  Co.  V.  Southern  Ind.  B.  Co.,  38  Ind.  App,  267,  70  N.  E.  855, 
majority  holding  contract  to  construct  and  maintain  railroad  crossing 
entirely  invalidated  by  provision  in  restraint  of  competition. 

Disapproved  in  Shaw  v.  San  Francisco,  13  Cal.  App.  550,  110  Pac. 
150,  denying  recovery  for  service  of  deputy  registrars  appointed  in 
contravention  of  civil  service  provisions  of  charter. 

Estoppel  of  County  or  Municipal  Corporation  to  contest  illegal  claims 
or  expenditures.     See  note,  137  Am.  St.  Bep.  355. 

Limitation  of  Doctrine  of  Ultra  Vires  in  respect  to  municipal  cor- 
porations.   See  note,  19  L.  B.  A.  620. 

Estoppel  of  Corporation  to  set  up  plea  of  ultra  vires.  See  note,  20 
L.  B.  A.  766. 

A  Municipal  Corporation  can  Act  only  in  the  cases  and  in  the  mode 
prescribed  by  its  charter. 

Approved  in  Davoust  v.  Alameda,  149  Cal.  71,  84  Pac.  761,  5  L.  B. 
A.  (n.  s.)  536,  city  liable  for  death  due  to  negligence  in  operating  its 
electric  light  system;  McGee  v.  San  Jose  (Cal.),  7  Pac.  190,  statutory 
amendment  providing  for  payment  of  laborers  and  materialmen  out  of 
moneys  due  contractor  becomes  part  of  contract;  Broad  v.  City  of 
Moscow,  15  Idaho,  622,  99  Pac.  107,  contractor  for  sewerage  works  to 
be  paid  for  by  special  assessment  must  look  to  property  in  district 
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for  payment;  Farrell  v.  Chieago,  IDS  111.  5W,  65  N.  B.  104,  whera 
contractor  agrees  to  take  pay  only  ont  of  special  assessments,  he  can- 
not sue  city  except  to  compel  supplemental  assessment;  In  re  Farrell, 
36  Mont.  266,  92  Pac.  786,  juror's  certificate  without  seal  of  court  void 
and  not  subject  of  forgery;  Snyder  v.  Albuquerque,  10  N.  M.  473,  62 
Pac.  1093,  denying  recovery  on  quantum  meruit  where  statute  specifi- 
cally limits  power  of  municipal  corporation  to  contract. 

A  Oity  Which  has  Obtained  Money  or  property  under  mistake  or 
without  authority  of  law   is  bound  to  return  it. 

Approved  in  Bluthenthal  v.  Town  of  Headland,  132  Ala.  251,  90  Am. 
St.  Bep.  904,  31  So.  88,  denying  recovery  for  liquors  bought  by  city 
on  credit  in  violation  of  statutes;  Chudnobiski  v.  Eckels,  232  HI.  319, 
83  N.  E.  848,  action  against  carrier  for  personal  injuries  to  passenger 
IS  based  on  implied  contract;  Johnson  v.  School  Corp.  of  Cedar,  117 
Iowa,  326,  90  N.  W.  715,  school  township  liable  for  school  supplies  re- 
ceived and  kept,  though  contract  illegal;  Kagy  v.  Indep.  Dist.  of 
West  Des  Moines,  117  Iowa,  699,  89  N.  W.  973,  denying  recovery  for 
moneys  paid  out  on  illegal  contracts  for  school  buildings;  Central  etc. 
Paving  Co.  v.  City  of  Mt.  Clemens,  143  Mich.  266,  106  N.  W.  890,  city 
liable  for  value  of  stone  purchased  by  street  commissioner  without 
authority;  McCurdy  v.  County  of  Shiawasse,  154  Mich.  565,  566,  118 
'^,  W.  631,  lender  cannot  recover  from  county  money  borrowed  with- 
out authority;  Sparks  v.  Jaspar  County,  213  Mo.  240,  241,  112  S.  W. 
270,  271,  county  could  not  recover  amount  paid  for  bridges  on  ground 
that  contract  was  illegally  let,  without  returning  bridges;  Bogers  v. 
Omaha,  82  Neb.  123,  117  N.  W.  121,  city  warrant  for  demand  payable 
out  of  general  fund  is  not  invalidated  by  recital  that  it  shall  be  pay- 
able out  of  special  fund;  Miles  v.  Holt  County,  86  Neb.  248,  125  N.  W. 
530,  27  L.  B.  A.  (n.  s.)  1130,  allowing  recovery  for  publication  of 
notice,  though  not  regularly  authorized,  in  proceeding  to  collect  de- 
linquent taxes;  Ward  v.  City  of  Lincoln,  87  Neb.  667,  128  N.  W.  26, 
city  liable  for  sidewalk  where  it  failed  to  collect  special  assessment 
levied  to  pay  for  same;  State  v.  Knoxville,  115  Tenn.  184,  90  S.  W. 
292,  city  liable  to  state  for  school  moneys  received  through  false  re- 
ports of  census  enumerators. 

Distinguished  in  Seaman  v.  Cap-Au-Gris  Levee  Dist.,  219  Mo.  26,  27, 
31,  32,  117  S.  W.  1091,  1093,  commissioner  of  drainage  district  em- 
ployed as  engineer  thereof,  in  violation  of  statute,  cannot  recover 
compensation;  First  Nat.  Bank  v.  New  Castle,  224  Pa.  290,  132  Am. 
St.  Bep.  779,  73  Atl.  332,  city  not  bound  to  return  money  borrowed 
by  treasurer  without  its  knowledge. 

Disapproved  in  Paul  v.  Seattle,  40  Wash.  299,  300,  82  Pac.  603,  deny- 
ing recovery  for  benefits  received  by  city  from  irregularly  executed 
contract  with  broker  to  sell  municipal  bonds. 

City  not  liable  for  Senrlces  XTnlefn  Acceptance  thereof  evidenced 
by  ordinance. 

Approved  in  Clark  v.  County  of  Lancaster,  69  Neb.  737,  96  N.  W. 
601,  denying  recovery  for  personal  services  rendered  under  void  con- 
tract. 

Contract  With  City  is  Made  when  bid  is  accepted. 

Approved  in  State  v.  Board  of  State  Prison  Commissioners,  37  Mont. 
388,  96  Pac.  740,  holding  acceptance  not  binding  because,  qualified 
though  board  had  no  power  to  make  qualifications. 
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■ 

City  is  Primarily  Liable  for  street  work. 

Approved  in  Pin«  Tree  Lumber  Co.  v.  City  of  Fargo,  12  N.  D.  368, 
d6  N.  W.  359,  cities  not  restricted  to  contract  for  street  work  payable 
only  by  special  assessment. 

Law  Ooveming  Liability  of  telegraph  company.  See  note,  5  L.  B. 
A.  (n.  s.)  753. 

16  CaL  291,  WHEEUBB  V.  HAMPdON. 

Miscellaneous. — Cited  in  Hart  v.  Burnett,  15  Cal.  623,  referring 
historically  to  cited  case. 

16  Cal.  295-3S2,  DOLL  y.  MEADOB. 

A  Patent,  not  Void  upon  Its  Face,  cannot  be  questioned,  either  col- 
laterally or  directly,  by  persons  who  do  not  show  themselves  to  be 
in  privity  with  a  common  or  paramount  source  of  title. 

Approved  in  Payne  v.  Providence  Gas  Co.,  31  B.  I.  333,  77  Atl.  160, 
lease  of  fishing  grounds,  valid  on  its  face,  is  not  subject  to  collateral 
attack. 

Distinguished  in  Williams  v.  San  Pedro,  163  Cal.  47,  49,  51,  94  Pac. 
235,  236,  237,  where  state  tide  lands  within  city  of  San  Pedro  had 
been  reserved  from  sale,  certificate  of  purchase  thereof  could  be 
collaterally  attacked. 

16  Cal.  332-345,  76  Am.  Dec.  521,  PEOPLE  v.  SEYMOUB. 

A  Tax  is  a  Personal  Debt  Due  from  the  property  holder. 

Approved  in  dissenting  opinion  in  William  Ede  Co.  v.  Keywood, 
153  Cal.  620,  96  Pac.  83,  22  L.  B.  A.  (n.  s.)  562,  majority  holding  that 
purchaser  of  land  who  pays  tax  on  mortgage  cannot  recover  same  from 
mortgagee. 

State  may  Impose  Taxes  for  Previous  Years  to  cure  irregularities 
or  omissions. 

Approved  in  Gkluaha  v.  Wendt,  114  Iowa,  604,  606,  87  N.  W.  514, 
515,  upholding  act  providing  for  collection  of  taxes  on  property  which 
had  escaped  assessment. 

Act  Imposing  Costs  and  Attorney's  Fees  upon  delinquent  taxpayer  is 
valid. 

Approved  in  Engebretson  v.  Gay,  158  Cal.  35,  109  Pac.  882,  uphold- 
ing allowance  of  attorney's  fees  in  action  to  foreclose  street  assess- 
ment lien  under  act  of  1885;  Pittsburgh  etc.  By.  Co.  v.  Taber,  168 
Ind.  422,  77  N.  E.  742,  upholding  law  allowing  attorney's  fee  to  con- 
tractor in  suit  upon  street  assessment. 

Oonstitationality  of  Statutes  allowing  attorney's  fees.  See  note, 
79  Am.  St.  Bep.  179. 

Validity  of  Statutory  Provision  for  attorney's  fees  in  proceedings 
involving  collection  of  taxes  or  assessments.  See  note,  28  L.  B.  A. 
(n.  s.)  1062. 

Municipal  Ownership  of  Tide  Lands.    See  note,  64  L.  B.  A.  334. 

No  Eesulting  Trust  can  be  Baised  in  opposition  to  the  express 
terms  of  a  conveyance. 

Approved  in  Chamberlain  v.  Chamberlain,  7  Cal.  App.  636,  95  Pac. 
660,  but  holding  fraud  established  by  evidence  in  case. 

Parol  Evidence  as  to  Oonsideration  of  deed.  See  note,  20  L.  B.  A. 
108. 
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16  CaL  358-366^  PEOPLE  Y.  ABBOTT. 

In  Qno  Warranto  Allegations  as  to  relator's  right  cannot  be  reached 
by  general  demorrer. 

Approved  in  People  v.  Bea,  2  Cal.  App.  Ill,  83  Pac.  165,  it  is  imma- 
terial to  defendants  held  to  have  no  right  to  offices  that  judgment  de- 
clared another  defendant  entitled  thereto. 

The  Title  of  an  Act  cannot  Control  any  positive  provision  thereof. 

Approved  in  Forman  v.  Sewerage  &  Water  Board,  119  La.  52,  43 
So.  909,  applying  rale  though  act  thereby  rendered  nugatory;  dissent- 
ing opinion  in  Estate  of  Clark,  143  Cal.  123,  113  Am.  St.  Bep.  197, 
82  Pac.  766,  1  L.  B.  A.  (n.  s.)  996,  7  Ann.  Cas.  306,  majority  holding 
title  of  section  1322,  Code  of  Civil  Procedure,  relating  exclusively  to 
"foreign  wills,"  must  be  read  into  its  language. 

The  position  of  Pilot  is  an  office. 

Approved  in  Peterson  v.  Pilot  Commissioners,  24  Tex.  Civ.  42,  57 
8.  W.  1007,  branch  pilots  are  state  officers,  though  required  to  obtain 
license  from  federal  government. 

16  Oal.  368-372,  PEOPLE  v.  STONE. 

Ownerabip  of  Stolen  Property.    See  note,  88  Am.  St.  Bep.  595,  596. 

16  CaL  372-^376,.  76  Am.  Dec.  638,  STUART  ▼.  LANDER. ' 

Court  may  Befuae  Permisaion  to  set  up  statute  of  limitations  after 
answer  to  the  merits. 

Approved  in  Hewel  v.  Hogin,  3  Cal.  App.  252,  84  Pac.  1004,  1005, 
reaffirming  rule;  Budd  v.  Byrnes,  156  Cal.  638,  105  Pac.  958,  26  L.  B. 
A.  (n.  s.)  134,  court  may  refuse  such  permission  where  only  reason 
given  is  inadvertence;  Trower  v.  San  Francisco,  157  Cal.  769,  109  Pac. 
620,  discretion  in  granting  such  permisaion  presumed  to  have  been 
properly  exercised. 

Amendment  to  Pleading.    See  note,  199  Am.  St.  Bep.  964. 

A  Judgment  ia  a  Oontrad 

Approved  in  Harrison  v.  Magoon,  13  Haw.  358,  action  on  judgment  is 
action  arising  out  of  implied  contract  so  that  count  thereon  may  be 
joined  with  count  on  different  express  contract. 

As  to  Wlietlier  a  Judgment  is  a  contract.    See  note,  17  L.  B.  A.  614. 

16  CaL  37&-377,  ELOOKENBAUM  ▼.  PIEBSOM*. 

Notice  to  Ittdoner,  not  Signed  by  anyone  indicating  in  any  way 
from  whom  it  proceeded,  is  insufficient. 

Distinguished  in  Wiesner  v.  H.  Graff  ft  Co.,  7  Cal.  App.  583,  95 
Pac.  169,  holding  written  notice  of  exercise  of  option,  though  not 
signed,  clearly  indicated  from  whom  it  proceeded. 

16  Cal.  378,  BABBEB  ▼.  BABBEB. 

Court  Granting  Divorce  has  No  Power  to  impose  restraint  upon 
second  marriage. 

Approved  in  Durland  v.  Durland,  67  Kan.  741,  74  Pac.  277,  63  L.  B. 
A.  959,  though  remarriage  within  six  months  after  decree  prohibited, 
on«  Bpouse  eould  not,  during  that  period,  inherit  from  estate  of  the 
other. 

16  CaL  392-398,  McCLOUD  T.  O'NEAUi. 

Verdict  Obtained  upon  Incompetent  Evidence  cannot  be  set  aside 
if  evidence  was  admitted  without  objection. 
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Approved  In  Ihirkee  t.  Chino  Land  and  Water  Co.,  151  Cal.  571, 
91  Pae.  393,  where  both  parties  aeqaieeeed  in  rule  of  damages,  neither 
can  be  heard  to  question  its  correctness. 

16  CaL  403-^23,  GHAPIN  v.  BBODEB. 

Limitation  Does  not  Bnn  npon  Deficiency  Judgment  in  foreclosure 
suit  until  amount  of  deficiency  has  been  ascertained. 

Approved  in  Howe  ▼.  Sears,  30  Utah,  349,  84  Pac.  1108,  reaffirm- 
ing rule. 

Collateral  Attack  upon  Forged  or  altered  judgment  entriea.  See 
note,  80  Am.  St.  Bep.  482. 

Docketing  Judgments.    See  note,  87  Am.  St.  Bep.  668. 

16  CaL  423-431,  COBNWALL  ▼.  CULVER. 

Declarations  of  Deceased  Person  as  to  boundary  are  admissible. 

IMstinguished  in  Spencer  v.  Clarke,  15  Cal.  App.  514,  115  Pac.  249, 
rejecting  such  testimony  where  monuments  still  existed  and  field-notes 
of  government  survey  were  in  evidence. 

Admissibility  Against  Third  Persons  of  declarations  of  deceased 
persons.    See  note,  94  Am.  St.  Bep.  677,  681. 

16  CaL  434,  ESTATE  OF  TATLOB. 

Claim  Held  by  Executor  or  Administrator  must  be  presented  as  any 
other  claim. 

Approved  in  Estate  of  Long,  9  Cal.  App.  755,  100  Pac.  892,  reaffirm- 
ing rule. 

16  CaL  436-440,  PEOPLE  ▼.  NORTON. 

Mandamus  will  Lie  to  Compel  Court  to  grant  application  for  substi- 
tution of  attorneys. 

Approved  in  State  v.  District  Court,  30  Mont.  12,  75  Pac.  518, 
applying  rule  though  attorneys  to  be  superseded  have  not  been  paid 
their  fees. 

16  Cal.  461-473,  76  Am.  Dec.  540,  GOODENOW  ▼.  EWER. 

Purchaser  oS  Mortgaged  Bealty  is  necessary  party  to  foreclosure 
proceedings. 

Approved  in  Holt  Mfg.  Co.  v.  Collins,  154  Cal.  272,  97  Pac.  518, 
owner  of  threshing  machine  is  necessary  party  to  suit  to  enforce 
laborers'  liens  thereon. 

Where  Plaintiifs  Purchased  at  Foreclosure  Sale,  court  will  open  de- 
cree and  permit  filing  of  supplemental  complaint  to  cure  mistake  as 
to  parties. 

Approved  in  Investment  Securities  Co.  v.  Adams,  37  Wash.  217,  79 
Pac.  627,  reaffirming  rule;  Gillian  v.  McDowall,  66  Neb.  820,  92  N.  W. 
993,  arguendo. 

Bight  to  Strict  Foreclosure.    See  note,  20  L.  B.  A.  371. 

Liability  of  Cotenants  to  Account  for  use  and  occupation  and  rents 
and  profits.     See  note,  28  L.  B.  A.  843,  857. 

^lief  ftom  Mistake  of  Law  as  to  efi'ect  of  instrument.  See  note, 
28  L.  B.  A.  (n.  s.)  805,  809. 

16  CaL  473-504,  76  Am.  Dec.  551,  STUABT  v.  ALLEN. 

Reference  to  Inventory  Makes  It,  for  all  purposes  of  the  refereneSi 
a  part  of  the  petition  for  sale  of  property. 
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ApproYed  in  Bniris  ▼.  Kennedy  (Cal.),  38  Pae.  972,  omiesion  to 
itate  Talae  in  petition  for  sale  of  realty  supplied  by  reference  to  in- 
Tentory. 

Administratoz'B  Sale.    See  note,  92  Am.  St.  Bep.  51. 

Adminiitratrlx  may  Agree  to  AbTl  for  order  of  sale  upon  considera- 
tion that  purchaser  will  give  agreed  sum. 

Approved  in  Hyatt  v.  Anderson,  69  Neb.  704,  96  N.  W.  621,  guardian 
may,  before  applying  for  license  to  sell  real  estate,  procure  obligation 
of  intending  purchaser  to  bid  adequate  price. 

Ejectment  by  Executor  or  administrator.  See  note,  136  Am.  St. 
Bep.  82. 

Miscellaneous.— Cited  in  Estate  of  Ely  the  (No.  2),  1  Cof.  Prob.  116, 
discussing  power  of  court  to  appoint  attorney  for  absent  heirs. 

16  OaL  505-51i,  DE  BUTTE  ▼.  MULDBOW. 

Lessee  Under  Lease  Oontalntng  Privilege  of  purchase  has  an  equity 
against  hie  lessor. 

Approved  in  Smith  v.  Phenix  Ins.  Co.  (Cal.),  23  Pac.  384,  granting 
of  privilege  of  purchase  constitutes  such  change  of  title  as  will  in- 
validate insurance  policy. 

Biglitg  Conferred  by  a  '"Befnsal"  or  "option."  See  note,  21  L.  B. 
A.  128. 

Bight  of  Speciflc  Performance  of  Optioii  as  affected  by  lack  of 
mutuality.     See  note,  6  L.  E.  A.  (n.  s.)  408.  ■ 

Privilege  of  Purchase  Contained  in  Lease  becomes  valid  agreement 
when  accepted  by  lessee. 

Approved  in  Elliott  v.  Delamey,  217  Mo.  33,  116  S.  W.  499,  reaffirm- 
ing rule;  Pollock  v.  Brookover,  60  "W.  Va.  79,  53  S.  E.  796,  6  L.  E.  A. 
(n.  s.)  403,  specific  performance  will  be  denied  unless  option  is  ac- 
cepted within  time  limited. 

A  Man  may  as  Well  Bind  Himself  to  make  a  contract  as  to  bind 
himself  by  contract. 

Approved  in  Simpson  v.  Sanders,  130  Ga.  269,  60  S.  E.  543,  reaffirm- 
ing rule. 

Implied  Powers  Under  Power  of  Attorney  to  transact  business. 
See  note,  4  L.  B.  A.  (n.  s.)  845. 

16  Cal.  633-659,  ^OTT  ▼.  SMITH. 

To  Entitle  Objections  to  Consideration,  they  must  be  presented  to 
court  below. 

Approved  in  Luce  v.  Chin  Wa,  5  Haw.  630,  holding  that  there  is  no 
appeal  from  default  judgment. 

Acknowledgments  may  be  Taken  by  consular  officers  of  any  grade. 

Approved  in  Powers  v.  Baker,  152  N.  C.  719,  68  S.  E.  204,  acknowl- 
edgment before  United  States  ''vice  and  deputy  consul-general,"  suffi- 
eient. 

Jnrisdiction  and  Powers  of  consuls.    See  note,  45  L.  E.  A.  499. 

Identity  of  Name  is  Prima  Facie  Evidence  of  identity  of  person. 

Approved  in  Sturgis  v.  State,  2  Okl.  Cr.  373,  102  Pac.  61,  identity 
of  names  of  houses  and  their  proprietor^  is  prima  facie  evidence  of 
identity  of  houses. 

Married  Woman  cannot  (Hye  Power  of  attorney  to  convey  real 
estate. 

I  Oal.  Note*— 17 
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Approved  in  Bicks  v.  Wilson,  154  N.  C.  287,  70  a  E.  478,  married 
woman  cannot  create  parol  trust  in  land. 

Belease  of  Inchoate  Bight  of  Dower  hj  attorney  under  power  given 
by  married  woman.     See  note,  16  L.  B.  A.  209. 

Power  of  Attorney  to  Sell  does  not  authorize  conveyance  in  con- 
sideration of  love  and  affection. 

Approved  in  Hunter  v.  Eastham,  95  Tex.  653,  69  8.  W.  67,  power 
to  sell  does  not  authorize  conveyance  for  consideration  running  to 
agent. 

Action  of  Ejectment  for  Common  Property  should  be  brought  in 
name  of  husband  alone. 

Approved  in  Beade  v.  do  Lea,  14  N.  M.  451,  95  Pac.  133,  wife's 
interest  in  community  property  during  marriage  is  mere  expectancy. 

Presumption  That  Property  Acquired  by  Either  Spouse  after  mar- 
riage, except  such  as  is  acquired  by  gift,  devise  or  bequest,  is  com- 
munity property  can  be  overcome  only  by  clear  and  convincing  evi- 
dence. 

Limited  in  Estate  of  Pepper,  158  Cal,  622,  112  P.ac.  64,  only  that 
degree  of  proof  producing  conviction  in  unprejudiced  mind  is  required. 

What  l8  Community  Property.  See  notes,  126  Am.  St.  Bep.  121; 
4  Cof.  Prob.  63. 

16. Cal.  559-^66,  76  Am.  Itoc.  561,  BOOGS  ▼.  FOWI^B. 

The  Doctrine  of  Caveat  Emptor  applies  to  sales  made  upon  valid 
judgments. 

Approved  in  Judson  v.  Lyford  (Cal.),  23  Pac.  59,  reaffirming  rule. 

Belief  of  Purchaser  upon  Annulling  Judicial  or  execution  sale.  See 
note,  69  L.  B.  A.  53. 

Purchaser  Under  Invalid  Decree  of  foreclosure  may  have  decree  set 
aside  in  order  to  bring  in  proper  parties. 

Approved  in  Investment  Securities  Co.  v.  Adams,  37  Wash.  217,  79 
Pac.  627,  reaffirming  rule. 

Belief  from  Mistake  of  Law  as  to  effect  of  instrument.  See  note, 
28  L.  B.  A.  (n.  s.)  791,  866. 

16  Cal.  667-674,  COBYELL  Y.  CAIN. 

Demurrer  Overruled  by  Consent  cannot  be  considered  in  supreme 
court.  , 

Approved  in  Hibemia  Savings  etc.  Soc.  v.  Waymire^  152  Cal.  287, 
92  Pac.  646,  appeal  from  consent  judgment  will  be  dismissed. 

Actual  Possession  Means  Subjection  to  the  will  and  dominion  of 
the  claimant. 

Approved  in  Lofstad  v.  Murasky,  152  Cal.  68,  91  Pac.;lO10,  actual 
possession  under  McEnerney  Act  must  be  such  appropriation  as  will 
give  community  visible  notice;  Gordon  v.  Boss-Higgins  Co.,  162  Fed. 
641,  89  C.  C.  A.  429,  holding  that  evidence  showed  lot  in  mining 
camp  to  have  been  abandoned;  Tidwell  v.  Chiricahua  Cattle  Co.,  5 
Ariz.  364,  365,  53  Pac.  195,  196,  possession  evidenced  by  house,  fenc- 
ing, irrigating  ditch  and  crops  both  growing  and  stacked;  Olson  v. 
Howard,  38  Wash.  19,  80  Pac.  171,  purchaser  at  mortgage  sale  ac- 
quired title  by  adverse  possession,  though  he  did  not  actually  reside 
on  land. 
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Defenduit  in  Ejectment  may  show  title  in  third  person. 

Approved  in  Bogers  ▼.  Clark  Iron  Co.,  104  Minn.  209,  116  N.  W. 
743,  reaffirming  rule. 

What  Title  or  Interest  will  Support  ejectment.  See  note,  18  L.  B. 
A.  781,  785. 

Bight  to  Bescind  or  Abandon  Contract  because  of  other  party's 
default     See  note,  30  L.  B.  A.  67. 

Location  of  Mining  Claim.    See  note,  7  L.  B.  A.  (n.  s.)  768. 

Miscellaneous. — Cited  in  People  t.  Scott,  32  Cal.  201,  cited  case 
incidentally  referred  to. 

16  Cal.  574-580,  HALLECK  ▼.  BOXER. 

Executors  may  Sue  in  Beplevin  for  wood  taken  from  land  of 
testator. 

Approved  in  Whitaker  ▼.  Poston,  120  Tenn.  216,  110  S.  W.  1022, 
owner  may  sne  in  assumpsit  for  value  of  timber  wrongfully  cut  and 
removed;  London  etc.  Bank  v.  Aronstein,  117  Fed.  605,  54  C.  C.  A. 
663,  execntor  is  entitled  to  have  shares  of  stock  belonging  to  testator 
transferred  to  his  name  as  executor. 

Beplevin  by  or  Against  One  in  adverse  possession  of  land  for  things 
severed.     See  note,  69  L.  B.  A.  733. 

Growing  Timber  is  Part  of  the  land. 

Approved  in  Polk  v.  Carney,  17  S.  D.  338,  97  N.  W.  .360,  license 
to  cut  timber  is  revoked  by  conveyance  of  land  to  stranger. 

Plaintiff  cannot  Sue  Defendant  in  possession  of  premises  for  prop- 
erty severed  from  freehold. 

Approved  in  Lieberman  ▼.  Clark,  114  Tenn.  131,  85  S.  W.  262,  69 
L.  B.  A.  732,  plaintiffs  in  adverse  poseession  of  land  can  recover  tim- 
ber taken  therefrom  under  deed  from  person  out  of  possession;  Parks 
V.  Morris  etc.  Co.,  63  W.  Va.  57,  59  S.  E.  755,  plaintiff  cannot  sue  for 
value  of  timber  severed  from  land  when  title  to  land  is  in  dispute 
between  the  parties. 

Injunction  Against  Treapaw  on  realty.  See  notCi  99  Am.  St.  Bep, 
749. 

16  OaL  580-690,  McDEBMOTT  ▼.  BUBKE. 

The  Relation  Between  Purchaser  and  Tenant  is  that  of  owner  ana 
trespasser,  until  some  agreement  is  made. 

Approved  in  Knight  v.  Cohen,  7  Cal.  App.  48,  93  Pac.  399,  reaffirm- 
ing rule. 

16  CaL  691-641,  McCBACEEK  ▼.  SAK  F&ANCISCO. 

Ordinance  not  Passed  by  Majority  of  assistant  aldermen  elected, 
held  invalid. 

Approved  in  McLean  t.  City  of  East  St.  Louis,  222  111.  516,  78  N. 
£.  817,  -ordinance  must  be  passed  by  majority  of  aldermen  provided 
for  by  law,  regardless  of  vacancies;  In  re  Majority  of  Legislature, 
8  Haw.  597,  "majority  of  all  the  elective  members  of  the  legis- 
lature" means  majority  of  the  full  quota  of  elective  members;  Pol- 
lasky  V.  Schmid,  128  Mich.  700,  92  Am.  St.  Bep.  560,  87  N.  W.  1031, 
55  L.  B.  A.  614,  where  charter  provided  for  two-thirds  vote  of  mem- 
bers elected,  where  one  died  and  on-e  resigned,  two-thirds  of  remain- 
der insufficient;  Wood  v.  Gordon  58  W.  Va.  324,  52  S.  £.  262,  ma- 
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jority  of  common  coan^il  is  majority  of  members  to  wbieh  it  is  en- 
titled under  charter. 

Seal  l8  Prima  Facie  Evidence  that  it  was  affixed  by  proper  au- 
thority. 

Approved  in  Stone  v.  Gray,  10  Cal.  App.  610,  103  Pac.  156,  reaffirm- 
ing rule. 

The  Mode  of  Selling  City  Property  pointed  out  in  the  charter  ia 
the  only  mode  that  can  be  followed. 

Approved  in  dissenting  opinion  in  Marshall  etc.  Co.  v.  City  of 
Naehville,  109  Tenn.  55,  7  S.  W.  820,  majority  upholding  contract 
for  city  printing,  though  invalid  provision  in  advertisement  forbids  re- 
quired printing  to  bear  union  label. 

Illegal  Sale  of  City  Property  cannot  be  ratified. 

Approved  in  Britt  v.  Gordon,  152  Iowa,  435,  108  N.  W.  321,  owner 
by  executing  power  of  attorney  does  not  latify  title  bond  previously 
executed  by  attorney,  of  which  he  did  not  know;  Chenowith  v.  State, 
50  Tex.  Cr.  244,  96  S.  W.  22,  judge's  act  in  certifying  adoption  of 
local  option,  based  upon  voluntary  publication  of  order,  was  not  rati- 
fication; dissenting  opinion  in  Brandon  v.  Pritchett,  120  Ga.  296,  55 
S.  E.  246,  majority  upholding  parol  ratification  of  contract  for  sale 
of  land  made  by  one  assuming  to  act  for  owner. 

City  l8  Bound  to  Betum  Money  paid  her  by  mistake. 

Approved  in  Conner  v.  City  of  Nevada,  188  Mo.  155,  107  Am.  St. 
Bep.  34,  86  S.  W.  258,  limitations  upon  city's  tax  rate  and  indebted- 
ness have  no  application  to  liabilities  arising  ex  delicto. 

Batifibation  la  Equivalent  to  previous  authority. 

Approved  in  Alexander  v.  Wade,  106  Mo.  App.  151,  80  S.  W.  21, 
arrangement  by  which  deposit  was  made  for  benefit  of  creditors  rati- 
fied by  their  interplea. 

Where  Authority  can  be  Originally  Conferred  only  in  particular 
mode,  ratification  must  follow  the  same  mode. 

Approved  in  dissenting  opinion  in  Moore  v.  Hupp,  17  Idaho,  242, 
243,  105  Pac.  212,  majority  holding  act  of  mayor  in  authorizing  an- 
other to  select  policemen  ratified  by  act  of  council  in  allowing  com- 
pensation therefor. 

Validity  of  Contract  Between  Director  and  his  corporation.  See 
note,  139  Am.  St.  Bep.  625. 

What  Constitutes  "Indebtedness"  of  municipality  within  constitu- 
tional and  statutory  restrictions.     See  note,  23  L.  B.  A.  404. 

Miscellaneous. — Cited  in  Spotswood  v.  Spotswood,  4  Cal.  App.  715, 
89  Pac.  363,  assesement  of  property  and  petition  and  schedules  in 
insolvency  admissible  to  show  that  party  did  not  claim  property  in 
question. 
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17  Cal.  11-23,  BBODIB  ▼.  OAMPBEU.. 

TemiB  of  Statate  Creattng  Office  of  district  judge  considered  and 
held  that  term  of  elected  judge  began  when  he  qualified  as  such,  a 
preliminary  term  of  uncertain  length  having  been  filled  by  appoint- 
ment. 

Difltingniehed  in  Harrison  v.  Golgan,  148  Cal.  75,  82  Pac.  677,  hold- 
ing law  providing  for  increase  of  salaries  of  justices  of  supreme 
court  did  not  go  into  effect  until  beginning  of  next  regular  term  of 
office. 

17  Cal.  23-^37,  HOBA£T  ▼.  SUFEBVISOBS  OF  BUTTE  OO. 

Legialatnre  may  Pass  Local  Law  With  Beqnirement  that  it  »hall 
be  effective  only  upon  approval  of  majority  of  voters  of  locality. 

Approved  in  Wheeler  v.  Herbert,  152  Cal.  234,  92  Pac.  357,  holding 
legislature  could  enact  law  changing  county  boundaries  and  make  it 
take  effect  only  upon  vote  of  electors  of  counties  affected. 

Constitationallty  of  Local  Option  LawB.  See  note,  114  Am.  St. 
Rep.  317,  323. 

Irregnlaritieg  Avoiding  Elections.    See  note,  90  Am.  St.  Bep.  77. 

Judicial  Power  Orer  Eminent  Domain.  See  note,  22  L.  B.  A. 
(n.  8.)    34. 

17  GaL  87-44,  76  Am.  Dec.  667,  ATWOOD  ▼.  FBICOT. 

Actual  Prior  PosseHion  of  Mineral  Land,  though  not  in  pursuance 
of  mining  regulations  of  vicinage,  is  good  as  against  anyone  subse- 
quently coming  upon  premises  in  same  manner  as  possessor. 

Approved  in  Walsh  v.  Ford,  1  Alaska,  152,  holding  possession  of 
town  lot  on  public  land  cannot  be  questioned  without  showing  better 
title  in  claimant. 

Discovery  of  Mineral  in  Mining  Claim  and  rights  of  locators  prior 
thereto.     See  note,  139  Am.  St.  Bep.  158. 

Location  of  Mining  Claim.    See  note,  7  L.  B.  A.  (n.  s.)  768,  772. 

17  CaL  44--57,  ELDBIDOE  ▼.  SEE  TUP  CO. 

Limitation  npon  Use  of  Land  Conveyed  by  deed  is  void  as  against 
fee  conveyed  in  previous  granting  clause. 

(261) 
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DistiDguished  in  Burnett  v.  Piercy,  149  Oal.  188,  86  Pae.  607,  hold- 
ing all  parts  of  trust  deed  must  be  considered  to  arrive  at  meaning 
of  limitations  therein  contained. 

Effect  of  Frovlsioii  Directing  PartlcTdar  Pnxpofles  to  which  gift 
to  or  for  religious  or  charitable  organization  shall  be  devoted.  See 
notes,  7  L.  B.  A.  (n.  i.)  1121. 

Effect  of  Other  Language  in  Deed  to  cut  down  estate  conveyed 
by  granting  clause.    See>  note,  12  L.  B.  A.  (n.  s.)  958. 

Bepngnant  dausee  in  Deeds.    See  note,  111  Am.  St.  Bep.  774. 

Miscellaneous. — Cited  in  Jacobs  v.  All  Persons,  12  Gal.  App.  167, 
106  Pac.  896,  to  point  that  it  is  tendency  of  courts  in  later  decisions 
to  adopt  euch  construction  of  deeds  as  will  effectuate  manifest  inten- 
tion of  parties. 

17  CaL  67-58,  SEVEBANOE  ▼.  LOMBABDO. 
What  Provable  by  Books  of  Account.    See  note,  52  L.  B.  A,  722. 

17  Oal.  61-63,  BOWE  ▼•  TUBA  OOXTOTT. 

Attorney  Appointed  by  Court  to  Defend  pauper  prisoner  cannot 
charge  county  for  his  services. 

Distinguished  in  Hyatt  v.  Hamilton  County,  121  Iowa,  294,  100  Am. 
St.  Bep.  354,  96  N.  W.  856,  63  U  B.  A.  614,  holding  attorney  ap- 
pointed by  court  to  draw  up  papers  in  disbarment  proceedings  en- 
titled to  compensation. 

17  Cal.  70-75,  OBIFFIK  v.  BLANCHAB. 
Waiver  of  Vendor's  lien.    See  note,  137  Am.  St.  Bep.  194. 

17  Cal.  76-80,  PEOPLE  v.  LEE. 

Fact  That  Dying  Person  Sends  for  Priest  is  ground  for  admission 
of  dying  declarations. 

Approved  in  People  v.  Buettner,  233  111.  277,  84  N.  £.  219,  following 
rule. 

Admissibility  of  Dying  Declarations.  See  notes,  86  Am.  St.  Bep. 
656,  657;  56  L.  B.  A.  415. 

Leave  to  Withdraw  Plea  of  QuUty  and  interpose  plea  of  not  guilty 
will  be  granted  only  on  discretion  of  court. 

Approved  in  Curran  v.  State,  53  Or.  158,  99  Pac.  421,  following 
rule. 

Becommendatlon  to  Mercy  in  Verdict  of  OuUty  is  no  part  of  ver- 
dict. 

Approved  in  State  v.  Arata,  56  Wash.  187,  105  Pac.  228,  and 
Niezorawski  v.  State,  131  Wis.  178,  111  N.  W.  254,  both  following 
rule. 

Correction  of  Verdict  in  criminal  cases.  See  note,  23  L.  B.  A. 
724. 

17  Cal.  80-85,  SULLIVAN  V.  CABT. 
Mode  of  Demand  on  nonpayment  of  rent.    See  note,  120  Am.  St. 

Bep.  52. 

Whether  Each  Holding  Over  After  Expiration  of  term  for  years 
constitutes  new  and  separate  term.  See  note,  25  L.  B.  A.  (n.  s.) 
848. 
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17  OaL  87-^1,  76  Am.  Dec.  571,  0HAP1£AN  ▼.  THOBNEUBaH. 

Uability  of  Ministerial  Ofllcen  for  noaperformanee  and  mis- 
performance  of  official  duties.    See  note,  96  Am.  St.  Bep.  101. 

17  CaL  92,  WALTON  ▼.  ICAQUIBE. 

Supreme  Oonrt  will  not  Interfere  with  discretion  of  lower  conrt  in 
passing  upon  evidence. 

Approved  in  Kellenberger  v.  Market  St.  etc.  By.  Co.  (Cal.),  3t 
Pae.  90,  following  rule. 

17  CaL  93-97,  BBOWN  ▼.  LATTIMOBB, 

SnretieB  on  Official  Bond  are  Uable  only  for  breach  of  official 
duties  by  principal  during  term  of  office  for  which  bond  was  given. 

Ax^roved  in  Priet  v.  De  La  Montanya  (Cal.),  22  Pac.  172,  following 
rale. 

Liability  of  Snretlef  on  Official  Bond  after  expiration  of  term  ef 
office.    See  note,  103  Am.  St.  Bep.  939. 

17  OaL  97-98,  TODD  ▼.  OOCHELL. 

Liability  for  Escape  of  Dangerous  Substance  stored  on  premises. 
See  note,  15  L.  B.  A.  (n.  s.)  542. 

17  CaL  107-119,  76  Am.  Dec.  574,  ENGLISH  ▼.  JOHNSON. 

Fences  are  not  Necessary  to  Show  Possession  oit  mining  claims. 
The  physical  marks  are  sufficient  to  give  notice  of  possession. 

Approved  in  Bitter  ▼.  Lynch,  123  Fed.  934,  holding  construction 
ef  impounding  reservoir  on  public  land  to  preserve  mill  tailings  suffi- 
cient to  preserve  ownership  of  tailings;  Hinchman  v.  Bipinsky,  3 
Alaska,  557,  holding  evidence  did  not  show  such  possession  and  im- 
provement of  public  land  as  to  entitle  claimant  to  homestead;  Big 
Three  Min.  and  Mill  Co.  v.  Hamilton,  157  Cal.  142,  137  Am.  St.  Bep. 
118,  107  Pac.  307,  holding  possession  of  and  work  done  on  part  of 
mining  claim  extended  possession  to  visible  boundaries. 

Possession  of  Mineral  Land  not  Taken  tn  Pursuance  of  law  or  cus- 
tom of  vicinage  is  good  as  against  one  subsequently  taking  posses- 
sion in  same  manner. 

Approved  in  Walsh  v.  Ford,  1  Alaska,  152,  holding  first  occupant 
of  town  lot  on  public  land  has  better  right  than  later  claimant  who 
shows  no  better  title. 

Discorery  of  Mineral  In  Mining  Claims  and  rights  of  locators  prior 
thereto.     See  note,  139  Am.  St.  Bep.  186. 

Location  of  Mining  Claim.  See  note,  7  L.  B.  A.  (n.  s.)  772,  773, 
775. 

Actaal  Possession  of  Part  of  Mining  Claim  extends  to  the  whole. 

Approved  in  Bulette  v.  Dodge,  2  Alaska,  431,  following  rule. 

Distinguished  in  Harper  v.  Hill,  159  Cal.  258,  113  Pac.  166,  where 
claim  of  statutory  size  was  originally  located  in  good  faith,  but  by 
mistake  as  to  actual  location  of  vein  as  evidenced  by  subsequent 
exploration  side  lines  were  not  each  three  hundred  feet  distant  from 
center  thereof,  locator  is  entitled  to  excess. 

Miscellaneous. — Cited  in  Zimmerman  v.  Funchion,  161  Fed.  860,  89 
C.  C.  A.  53,  to  point  that  mining  claim  staked  out  exceeded  legal 
limit  of  twenty  acres   rendered  claim  void  only  as  to  excess. 
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17  Oal.  121-122,  BOU8H  ▼.  VAN  HAOEK. 

Sureties  on  Appeal  Bond  miuit  Justify  in  fire  dajB  after  being  ex- 
cepted to,  or  appeal  is  nullity. 

Approved  in  Crowley  Launch  Co.  v.  Superior  Court,  10  Cal.  App. 
345,  101  Pae.  ^6,  following  rule;  Hoffman  v.  Lewis,  31  Utah,  191, 
87  Pac.  171,  diamissing  appeal  where  no  undertaking  wag  filed. 

17  OaL  12S-128,  KUHLAND  ▼.  SEDGWICK. 

2>enial  in  Very  Words  of  Complaint  without  denying  substance  is 
of  no  effect. 

Approved  in  Knight  v.  Denman,  64  Neb.  816,  90  N.  W.  864,  fol- 
lowing rule. 

Amended  Answer,  Complete  in  Itself,  supersedes  original  answer. 

Approved  in  Evinger  v.  Moran,  14  Cal.  App.  329,  112  Pac.  69,  fol- 
lowing rule. 

Absence  of  Evidence  is  not  Oronmd  for  continuance  unless  reason- 
able diligence  has  been  used  to  procure  it. 

Approved  in  Bankin  v.  Caldwell,  15  Idaho,  632,  99  Pac.  110,  re- 
fusing continuance  for  absence  of  witness  in  absence  of  showing  of 
use  of  diligence  and  legal  means  to  procure  his  attendance. 

17  Cal.  128-132,  SEIJ>EN  ▼.  BCBEK8. 

Notice  of  Mechanic's  Uen  Filed  With  Becorder  need  not  set  out 
items  of  account. 

Approved  in  O'Niel  v.  Taylor,  59  W.  Va.  377,  53  S.  E.  474,  follow- 
ing rule. 

17  Cal.  142-148,  PEOPLE  ▼.  WILLIAMS. 

All  Facts  Explaining  Conduct  of  Party  charged  with  crime  should, 
as  general  rule,  be  admitted. 

Approved  in  State  v.  Marren,  17  Idaho,  779,  107  Pac.  997,  holding 
admissible  evidence  of  practicing  of  shooting  as  showing  preparation 
for    crime. 

Court  Should  not,  in  Charge,  directly  or  indirectly  assume  guilt  of 
accused. 

Approved  in  People  v.  Elster  (Cal.),  3  Pae.  888^  and  People  t. 
Howland,  13  Cal.  App.  366,  109  Pac.  895,  both  following  rule;  People 
V.  Conboy,  15  Cal.  App.  101,  113  Pac.  704,  reversing  conviction  for 
murder  on  ground  court  intimated  guilt  of  prisoner  in  remarks  to 
jury;  Territory  of  Arizona  v.  Kay,  3  Ariz.  94,  21  Pac.  153,  holding 
erroneous  charge  which  assumed  material  fact  to  have  been  proved. 

Evidence  of  Antecedent  Threats  on  trial  for  homicide.  See  note, 
3  L.  B.  A.  (n.  s.)  525. 

17  Cal.  149^152,  HEAD  v.  FOEDTCE. 

Mere  Pendency  of  Suit  Does  not  Charge  purchaser  of  subject  mat- 
ter as  purchaser  pendente  lite  at  common  law,  but  notice  of  lis  pen- 
dens must  appear  of  record. 

Approved  in  Oilman  v.  Carpenter,  22  S.  D.  120,  116  N.  W.  662, 
holding  judgment  in  quiet  title  suit  in  which  no  lis  pendens  was 
recorded  was  not  binding  on  party  who  claimed  property  under  un- 
recorded deed. 

Statute  Oiving  Bight  of  Action  to  Party  in  Possession  to  deter- 
mine adverse   claimant  embraces   every  description   of  claim  which 
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maj  cloud  bis  title,  depreciate  value,  or  deprive  him  of  property,  or 
whereby  he  may  be  incommoded  by  assertion  of  outstanding  title. 

Approved  in  Dorris  v.  McManus,  3  Cal.  App.  581,  86  Pac.  S^ll, 
holding  action  lies  to  quiet  title  against  asserted  right  based  on 
fraudulent  transfer;  Devine  v.  City  of  Los  Angeles,  202  U.  S.  333, 
26  Sup.  Ct.  652,  50  L.  Ed.  1046,  holding  nature  of  estate  claimed  by 
defendant  need  not  be  alleged  in  complaint  under  section  738,  Code 
•f  Civil  Procedure. 

Distinguished  in  Keelikolani  v.  Lunalilo  Trustees,  4  Haw.  632, 
holding  action  does  not  lie  to  quiet  title  as  against  occasional  oral 
assertion  of  ownership. 

17  OaL  166-172,  PEOPI^B  ▼.  TBABBO. 

Where  Error  la  Shown,  Borden  of  Showing  its  immateriality  resta 
on  party  in  whose  favor  it  was  committed. 

Approved  in  Taggart  v.  Bosch  (Cal.),  48  Pac.  1094,  following  rule. 

Dying  Declarations  Made  Under  Sense  of  impending  death  are 
admissible. 

Approved  in  People  v.  Wong  Loung,  159  Cal.  530,  114  Pac.  833, 
decedent's  statement  reciting  he  knew  he  was  going  to  die  sufficiently 
shows  it  was  made  in  extremis  in  absence  of  specific  objection. 

Dying  Declarations  as  Evidence.    See  note,  56  L.  B.  A.  384,  450. 

17  Oal.  172-178,  UNDEEHTLL  Y.  TRUSTEES  OF  CITY  OF  SONORA. 

Municipal  Corporations  must  Plead  statute  of  limitations  to  be 
effective  in  same  manner  as  other  persons. 

Approved  in  Hewel  v.  Hogin,  3  Cal.  App.  253,  84  Pac.  1006,  fol- 
lowing rule. 

Acts  of  Legislature  Providing  for  Payment  of  municipal  debt  con- 
sidered and  held  to  take  bonds  out  of  statute  of  limitations. 

Distinguished  in  Bates  v.  Gregory  (Cal.),  22  Pac.  686,  687,  hold- 
ing act  of  1864  to  liquidate  city  debt  of  Sacramento  did  not  take 
bonds  from  statute;  Schoenhoeft  v.  Kearney  County,  76  Kan.  887, 
92  Pac.  1098,  16  L.  B.  A.  (n.  s.)  803,  holding  rule  of  law  that 
limitations  do  not  run  in  favor  of  city  on  outstanding  warrants 
until  it  has  funds  to  redeem  them  does  not  apply  to  ordinary 
negotiable  bonds. 

Maxim  "Nollnm  Tempns  Occurrit  Begl."  See  note,  101  Am.  St. 
Bep.  157. 

As  to  When  Idmitation  Begins  to  Bon  against  action  upon  gen- 
eral municipal  bonds.     See  note,  16  L.  B.  A.  (n.  s.)  804,  806. 

Beginning  of '  Statute  to  Bun  against  action  upon  obligations  of 
municipal,  or  quasi-municipal,  body,  payable  out  of  particular  fund. 
See  note,  10  L.  B.  A.  (n.  s.)  480. 

17  CaL  178-182,  SBOTH  v.  PAGAN. 
What  Constitutes  a  Partnership.    See  note,  115  Am.  St.  Bep.  407. 

17  Cal.  182-194,  DE  LA  OUEBBA  v.  PACKABD. 

Where  Bights  and  UabiUtles  of  Heirs  under  Mexican  law  were 
such  that  estate  was  not  subject  to  administration  under  California 
statutes,  whatever  was  done  in  this  respect  was  illegal. 

Approved  in  Estate  of  Blythe,  2  Cof.  Prob.  158,  163,  an  adminis- 
trator cannot  deal  with  lands  situated  in  foreign  country  and  can- 
not expend  money  to  preserve  such  lands  from  forfeiture. 
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17  Oia.  lM-195,  OBOWKLL  ▼.  OILMOBE. 

Oonclnaivttnefls  of  Prior  Dedtioiis  on  BubBeqnent  appeali.  See 
note,  34  L.  B.  A.  321. 

MiflcellaneouB. — Cited  in  Crowell  v.  Oilmore,  18  Oal.  371,  on  an- 
other appeal. 

17  Oal.  199-226,  79  Am.  Dec.  123,  MOOBE  T.  SMAW  (FBEEMONT 
Y.  FLOWER). 

Judicial  Power  Over  Eminent  Domain.  See  note,  22  L.  B.  A. 
(n.  s.)   7. 

Location  of  Mining  Claim.    See  note,  7  L.  B.  A.  (n.  s.)  778,  786. 

MiscellaneoQB. — Cited  in  Boggs  v.  Merced  Mining  Co.,  14  Cal.  374, 
at  to  ownership  of  minerals  in  public  lande. 

17  OaL  233-239,  ABEL  Y.  LOVE. 

Petitioa  for  Letters  of  Administration  stating  deceased  was  "late 
a  resident"  of  county,  is  suificient  to  give  jurisdiction. 

Approved  in  Palmer  v.  Bradley,  142  Fed.  197,  holding  petition 
for   letters    contains   sufficient   averment   of   residence   of    deceased. 

Tenants  in  Common  of  Water  Ditch  are  regarded  as  partners  en- 
titled to  participate  in  profits  thereof. 

Approved  in  dissenting  opinion  in  Candelaria  v.  Vallejos,  13  N. 
M.  172,  81  Pac.  599,  majority  holding  majority  of  owners  of  com- 
munity ditch  could  not  change  course  of  it  over  protest  of  minority. 

Liability  of  Cotenants  to  Account  for  use  and  occupation  and 
rents  and  profits.    See  note,  28  L.  B.  A.  839. 

17  CsL  239-246,  COFFEE  Y.  TEVI8. 

Effect  of  Payment  by  one  joint  judgment  debtor.  See  note,  100 
Am.  St.  Bep.  401. 

Extinction  of  Judgments  Against  Principals  by  sureties'  payment. 
See  note,  68   L.  B.  A.  517. 

17  Cal.  260-262,  PEOPLE  Y.  SKIDMOBE. 

Instance  Wbere  Bond  to  Indemnify  Bail  was  given. 

Cited  in  Essig  v.  Turner,  60  Wash.  178,  110  Pac.  1000,  bond  to 
indemnify  sureties  on  bail  bond  is  not  against  public  policy. 

Validity  of  Agreement  to  Indemnify  BaU.  in  criminal  case.  See 
note,  20  L.  B.  A.   (n.  s.)   59. 

17  Cal.  262-270,  DUPUY  y.  LEAVEKWOETH. 

Bights  of  Tenants  in  Dower  and  by  the  curtesy,  and  of  heirs, 
etc.,  of  deceased  partner,  in  partnership  realty.  See  note,  27  L.  B. 
A.  348. 

When  Beal  Estate  will  be  Considered  partnership  property.  See 
note,  27  L.  B.  A.  451,  461,  468. 

Bights  of  Partners  Inter  So  in  partnership  realty.  See  note,  28 
Lu  B.  A.  87,  102,  133. 

Bights  and  Position  of  Creditors,  purchasers,  and  other  third 
parties  in  partnership  realty.    See  note,  28  L.  B.  A.  167. 

17  Cal.  270-271,  BBYAK  Y.  STIDOEB. 

Order  for  Issue  of  Execution  on  Judgment  more  than  five  years 
old  may  be  made  ex  parte. 

Approved  in  In  re  Rcbman,  150  Fed.  761,  762,  80  C.  C.  A.  594, 
following  rule;  Bredfield   v.  Hannon,  151   Cal.  498,  91  Pac.  34,  and 
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Doelila  v.  Fliillips,  151  Cal.  496,  91  Pfte.  333,  both  holding  under  section 
685,  Code  of  Civil  Procedure,  judgment  more  than  Ave  years  old 
may  be  enforced  by  leave  of  court  without  notice  to  other  party. 

Distinguished  in  National  Bank  of  California  v.  Los  Angeles  Iron 
etc.  Co.,  2  Cal.  App.  662,  84  Pac.  468,  holding  under  code  notice 
necessary  for  issuance  of  execution  on  judgment  more  than  five 
years  old. 

17  OaL  271-274,  UBNTZ  ▼.  VIOTOB. 

jQfltiflcatioii  for  Entry  upon  Lands  of  another  must  be  pleaded 
affirmatively. 

Approved  in  McBae  v.  Blakeley,  3  Cal.  App.  172,  84  Pac.  680, 
holding  leave  and  license  to  maintain  ditch  across  plaintiff's  land 
must  be  pleaded  to  prevent  injunction  against  use  of  ditch. 

In  Order  to  Sustain  Location  of  Blining  Olaim  on  agricultural 
land,  locator  must  show  that  land  is  public  land  and  that  it  con- 
tains minerals. 

Approved  in  McLemore  v.  Express  Oil  Co.,  158  Cal.  566,  139  Am. 
St.  Bep.  147,  112  Pac.  62,  one  claiming  land,  upon  which  there  is 
homestead  entry,  as  valuable  for  oil,  without  proof  of  its  present 
value  for  such  mineral  purposes,  cannot  enter  thereon  and  prospect 
it  for  oiL 

Discovery  of  Mineral  in  Mining  Claim  and  rights  of  locators  prior 
thereto.     See  note,  139  Am.  St.  Bep.  157. 

Location  of  Mining  Clmim.    See  note,  7  L.  B.  A.  (n.  s.)  77L 

17  Cal.  276-278,  PEOPLE  ▼.  BfflLLa 

Indictment  for  Rape  Charging  aa  to  Age  that  girl  was  "under  ten 
years  of  age,  to  wit,  of  the  age  of  nine  years  and  upwards,"  is 
sufficient. 

Approved  in  State  v.  Tones,  32  Mont.  447,  80  Pac.  1097,  uphold- 
ing indictment  for  rape  containing  similar  averment. 

17  CaL  279-282,  CONNER  y.  HUTCHIN80N. 

Objection  to  Amended  Bill  of  Particulars  cannot  be  made  at  very 
moment  of  trial  when  bill  was  served  reasonable  time  before  trial. 

Approved  in  Ames  v.  Bell,  5  Cal.  App.  4,  89  Pac.  620,  holding  objec- 
tion will  not  lie  to  evidence  on  bill  of  particulars  when  defendant 
made  no  objection  to  bill  for  five  months. 

17  Cal.  283-285,  PEOPLE  ▼.  OIBSON. 

In  Capital  Cases  Judges  Should  Confine  instructions  to  jury  to  a  few 
plain  principles  of  law,  when  counsel  do  not  ask  for  charges. 

Approved  in  People  v.  Lee  (Cal.),  8  Pac.  687,  criticising  excessive 
charge  to  jury  on  court's  own  motion. 

17  Gal.  298-306,  WOODSON  Y.  McCUNE. 

Poasesaion  of  Land  as  notice  of  title.  See  note,  13  L.  B.  A.  (n.  s.) 
74. 

17  Cal.  308-310,  GOMEEFOBD  ▼.  DUPT7T. 

Liability  of  Owner  for  trespass  of  cattle.  See  note,  22  L.  R.  A. 
56. 

Denials  upon  Information  and  Belief,  or  of  knowledge  or  informa- 
tion sufficient  to  form  belief,  as  to  matters  presumptively  within 
pleader's  knowledge.     See  note,  30  L.  B.  A.  (n.  s.)  777. 
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17  OaL  316-820,  PEOPLE  ▼.  LOMBARD. 

Bridence  of  Threats  In  Prosecution  for  homicide.  See  notes,  89 
Am.  St.  Eep.  705;  3  L.  B.  A.  (n.  s.)  525. 

17  Cal.  320-322,  PEOPLE  ▼.  CHXJNa  LIT. 

Objection  That  Juror  in  Criminal  Case  was  an  alien  cannot  be  taken 
after  verdict  on  motion  for  new  trial. 

Approved  in  People  v.  Duncan,  8  Cal.  App.  197, 199,  96  Pac.  419,  420, 
holding  substitution  of  juror  without  objection  cannot  be  objected  to 
after  verdict. 

17  Cal.  323-324,  PEOPLE  ▼.  LAMB. 

Self-defense  Set  XJp  by  Accused,  who  began  conflict.  See  note,  45 
L.  B.  A.  688,  691. 

17  Cal.  363-371,  PEOPLE  ▼.  B0BIN8OK. 

Charge  of  Time  and  Place  in  indictment  for  homicide.  See  note, 
3  L,  B.  A.  (n.  s.)  1026. 

17  Cal.  377-379,  PEOPLE  ▼.  AH  LUNG. 

Where  No  Motive  for  Murder  Appears,  it  does  not  follow  that  there 
is  none. 

Approved  in  State  v.  Davis,  226  Mo.  515,  126  S.  W.  477,  upholding 
conviction  of  murder  where  there  was  no  apparent  motive. 

17  OaL  380-385,  FBATT  ▼.  FISKE. 

Waiver  of  Purchaser's  Bi£^t  to  rescind  land  contract.  See  note,  30 
L.  B.  A.  (n.  s.)  873. 

17  Cat  389-401,  PEOPLE  v.  BEALOBA. 

Statute  Defining  Murder  construed.- 

Approved  in  Ex  parte  Williams  (Cal.  App.),  87  Pac.  567,  interpret- 
ing statute  regulating  gaming  devices,  as  to  inclusion  under  statute 
of  acts  constituting  operating  of  slot  machine. 

intent  to  Kill,  to  Make  Homicide  Murder,  need  not  have  existed 
any  given  length  of  time  before  fatal  blow. 

Approved  in  People  v.  Machuca,  158  Cal.  64,  109  Pac.  887,  following 
rule;  Morgan  v.  Territory,  7  Ariz.  227,  64  Pac.  422,  holding  charge  in 
regard  to  murder  in  second  degree  not  objectionable  as  omitting 
element  of  malice  aforethought;  State  v.  McPherson,  114  Iowa,  497, 
87  N.  W.  423,  holding  indictment  sufficient  to  charge  murder  in  first 
degree. 

In  Statute  Defining  Murder,  the  words  or  "any  other  kind  of  kill- 
ing" refer  to  other  modes  of  killing  than  those  just  previously  enu- 
merated. 

Distinguished  in  Territory  v.  Gutierrez,  12  N.  M.  275,  78  Pac.  144, 
holding  words  "or  otherwise"  following  enumeration  in  statute  of 
ways  of  office  becoming  vacant  should  not  be  construed  ejusdem 
generis,  but  as  extending  scope  of  statute. 

Unintentional  Homicide  In  Commission  of  unlawful  act.  See  notes, 
90  Am.  St.  Bep.  575;  63  L.  B.  A.  355,  358. 

17  Cal.  403-406,  WILLIAMS  v.  TOXmO. 

Lien  for  Purchase  Money  of  homesteads.  See  note,  86  Am.  St.  Bep. 
174,  175. 

What  Constitutes  a  "Family"  under  homestead  and  exemption  lawa. 
See  note,  4  L.  B.  A.  (n.  s.)  368. 
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17  Oal.  407-411,  WHITINa  ▼.  CLABK. 

Claim  of  PlaintUr  on  Written  Ouaranty  for  goods  sold  and  delivered 
is  barred  only  by  limitations  on  guaranty,  not  on  original  debt  guar- 
anteed. 

Approved  in  Kin«el  v.  Ballon,  151  Cal.  761,  91  Pac.  623,  holding 
indorsee  of  note  may  be  sued  without  foreclosing  mortgage  security. 

Distinguished  in  Towle  v.  Sweeney,  2  Cal.  App.  34,  83  Pac.  76, 
holding  statute  of  limitations  defense  against  claim  on  building  con- 
tractor's  bond  given  as  collateral  to  obligation,  when  principal  obliga- 
tion is  not  sued  on  in  statutory  time. 

17  Oal.  418-120,  HUNTEB  ▼.  HOCUS. 

mjnnctlons  Against  Judgments  for  errors  and  irregularities.  Sea 
notes,  32  U  B.  A.  326;  30  L.  B.  A.  704,  708,  797.. 

17  CaL  424-431,  PECPIS  ▼.  HCB80N. 

Change  in  Personnel  of  Justice  of  Court  of  Sessions  pending  motion 
for  new  trial  does  not  affect  right  of  court  to  pass  on  new  trial. 

Approved  in  People  v.  Casselman,  10  Gal.  App.  237,  101  Pac.  695, 
holding  change  of  judges  during  forgery  trial  does  not  affect  jurisdic- 
tion of  court. 

Instruction  in  Mnrder  Case,  Wlien  Defense  was  insanity,  considered 
and  held  not  to  prejudice  defendant  in  assuming  the  commission  of 
homicide  by  defendant  which  fact  had  been  admitted  as  part  of  de- 
fense. 

Approved  in  State  ▼.  Qordon,  35  Mont.  469,  90  Pac.  177,  upholding 
instruction  which  assumed  commission  of  crime,  when  defense  was 
alibL 

17  Cal.  431-433,  TUBNBB  ▼.  CABUTHEBS. 

Salt  may  be  Dismissed  on  Showing  by  Affidavit  that  attorney  had 
no  authority  from  plaintiff  to  bring  it. 

Approved  in  Magnolia  etc.  Fruit  Cannery  v.  Guerue  (Cal.),  31  Pac. 
363,  following  rule. 

Presnmption  of  AttomeVs  Authority  to  appear  for  party  whom  he 
assumes  to  represent.    See  note,  126  Am.  St.  Bep!  39. 

Method  of  Attacking  Attorney's  Authority  to  appear  for  party 
whom  be  assumes  to  represent.     See  note,  126  Am.  St.  Bep.  43,  44. 

Effect  of  Judgment  Obtained  upon  unauthorized  appearance  by  at- 
torney.   See  note,  21  L.  B^  A.  851. 

17  Cal.  433-436,  HBYNBMANN  ▼.  EDEB. 

Conditions  of  Surety  Bond  must  be  Interpreted  in  light  of  statute 
under  which  it  is  given. 

Approved  in  Bailey  v.  Aetna  Indemnity  Co.,  5  Cal.  App.  744,  91  Pac. 
417,  bond  considered  and  held  to  substantially  comply  with  statute 
for  release  of  attachment. 

17  CaL  436-443,  79  Am.  Dec.  139,  BUFFANDEAU  ▼.  EDMONDSON. 
Injunctions  Against  Execution  Sales  or  other  proceedings  under 
final  process.     See  note,  30  L.  B.  A.  141,  142. 

17  CaL  443-464,  BAN  FBANCISCO  ▼.  BIEDEMAN. 

Decisions  of  Supreme  Court  Affirming  Validity  of  act  of  1858,  giv- 
ing effect  to  Van  Ness  ordinance^  are  reaffirmed. 

Approved  in  Carleton  v.  TowLsend,  28  Cal.  223,  following  rule. 
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Jurisdiction  Over  Action  to  QTdet  Title  and  obtain  possession  of 
land  against  persons  holding  nnder  common  source,  bnt  claiming  dis- 
tinct tracts  of  the  land.    See  note,  126  Am.  St.  Bep.  998. 

17  Oal.  464-466,  CALDWELL  ▼.  McDSBMITT. 

Admissibility  in  Evidence  of  books  of  account.  See  notes,  138  Am. 
St.  Bep.  463;  52  L.  B.  A.  574. 

17  OaL  471-476,  PEOPLE  ez  reL  BGWICAN  ▼.  HOVIOUa 
Estates  and  Interests  to  which  judgment  liens  attach.    See  note, 

117  Am.  St.  Bep.  789. 
Priority  of  Judgment  Oyer  Conyeyanoe  made  after  beginning  of 

term.    See  note,  38  L.  B.  A.  248. 

17  Cal.  476-486,  PEOPLE  ▼.  DOANE. 

Under  Van  Ness  Ordinance  City  Lodds  are  held  in  trust  for  public 
use  and  cannot  be  sold  on  execution. 

Approved  in  Tulare  Irr.  Dist.  v.  Collins,  154  Cal.  443',  97  Pac  1125, 
holding  under  irrigation  acts  trustees  of  irrigation  district  cannot  sell 
lands  unnecessary  to  and  not  used  in  irrigation  scheme,  nor  can  they 
be  sold  on  execution  at  instance  of  judgment  creditor  of  district. 

17  Cal.  487-499,  79  Am.  Dec.  142,  JONE8  ▼.  STEAMSHIP  COBTES. 

Action  in  Tort  may  be  United  With  Actl<ni  on  Contract  when  grow- 
ing out  of  same  transaction. 

Approved  in  Kirk  v.  Kimball  Co.,  152  Gal.  184,  92  Pac.  86,  holding 
action  for  injury  to  passenger  resulting  from  breach  of  contract  of 
carriage  sounds  in  tort;  Delmonte  v.  Southern  Pacific  Co.,  2  Gal.  App. 
215,  83  Pac.  271,  holding  plaintiff  could  sue  in  tort  for  wrongful  ex- 
pulsion from  train  and  was  not  compelled  to  rely  on  breach  of  contract 
of  carriage;  Emerson  v.  Nash,  124  Wis.  387,  109  Am.  St.  Rep.  944, 
102  N.  W.  928,  70  L.  B.  A.  326,  holding  several  causes  of  action  arose 
from  one  transaction  and  were  joinable  in  one  suit. 

17  CaL  500-^03,  PEOPLE  ▼.  JENKIN& 

When  Official  Bond  Binds  Sureties  and  what  irregularities  fail  to 
relieve  them  from  liability.    See  note,  90  Am.  St.  Bep.  205. 

17  Cal.  510-512,  OABFIELD  ▼.  KNIGHT'S  FEBBY  ETC.  WATEB  CO. 

Special  Verdict,  When  Belied  on  as  basis  of  judgment,  must  contain 
enough  to  show  in  and  of  itself  a  legal  conclusion  of  liability. 

Approved  in  Coburn  Cattle  Go.  v.  Small,  35  Mont.  293,  88  Pac.  965, 
holding  special  verdict  insufficient  to  sustaining  judgment. 

What  £^;>ecial  Judgment  must  Contain.  See  note,  24  L.  B.  A.  (n.  s.) 
8,  16. 

17  Cal.  515-516,  COGHLEN  ▼.  MAT. 

Bights  of  Transferee  After  Maturity  of  negotiable  paper.  See  note, 
46  L.  B.  A.  774. 

Effect  of  Transfer,  After  Maturity,  of  accommodation  paper  diverted 
from  intended  use.    See  note,  11  L.  B.  A.  (n.  s.)  1037. 

17  Cal.  525-541,  PACKARD  y.  ABELLAKES. 

Interest  of  Wife  in  Commnnity  Property  while  community  exists 
is  mere  expectancy. 
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Approved  in  Estate    of  Moffitt,  153  Cal.  364,  95  Pae.  1026,  20  L.  B. 

A.  (n.  8.)  207,  holding  iztheritance  tax  properly  levied  on  share  of  com- 
miinity  estate  taken  by  wife  as  heir;  Hall  v.  Johns,  17  Idaho,  228,  105 
Pac.  72,  holding  community  property  not  bonnd  for  payment  of  post- 
nuptial contracts  of  wife  made  for  benefit  ef  her  separate  property; 
Beade  v.  de  Lea,  14  N.  M.  462,  474,  95  Pac.  137,  142,  upholding  deed 
of  husband  alone  to  property  acquired  during  community  relation  by 
onerous  title,  not  joined  in  by  wife. 

Relation  of  Hnsband  and  Wife  under  civil  law  is  species  of  part- 
nership, property  of  which  is  primarily  liable  for  its  debts. 

Approved  in  In  re  Chavez,  149  Fed.  76,  80  C.  C.  A.  451,  holding 
claims  of  antenuptial  creditor  must  be  postponed  to  those  of  com- 
munity creditors  on  bankruptcy. 

UaUllty  of  Comnnmlty  Property  for  debts.  See  notes,  19  L.  B.  A. 
234. 

Liability  of  Conmumity  Property  to  succession  tax.    See  note,  20  L« 

B.  A.  (n.  8.)  210. 

17  CaL  541-647,  79  Am.  Dee.  147,  BEBNAL  ▼.  HOVIOU8. 

Under  Cropping  Lease  Parties  are  Ctotenants  in  crops  raised  during 
contract. 

Approved  in  Garber  v.  Granella  (Cal.),  30  Pac.  842,  and  Manchester 
Fire  Assur.  Co.  v.  Abrams,  89  Fed.  939,  32  C.  C.  A.  426,  both  following 
rule;  Adams  v.  Thornton  (Cal.  App.),  82  Pac.  216,  and  Adams  v. 
Thornton,  5  Cal.  App.  457,  90  Pae.  714,  both  holding  lease  a  cropping 
contract. 

Uabllity  of  Ministerial  Ofllcers  for  nonperformance  and  mis- 
performance  of  official  duties.     See  note,  95  Am.  St.  Bep.  125. 

Crope  as  Personalty  for  purpose  of  levy  and  sale.  See  note,  23  L. 
B.  A.  260. 

Sale  or  Mortgage  ef  Fatnre  Oropa    See  note,  23  L.  B.  A.  450. 

17  dal.  647-564,  PEOPLE  ez  reL  SMfTH  T.  JUDGE  OF  TWELFTH 
DISTBIOT. 

Legislature  may  Pasi  Special  Law  though  in  derogation  of  or  ex- 
ception to  operation  of  general  statute. 

Approved  in  Bambo  v.  Larrabee,  67  Kan.  646,  73  Pac.  919,  holding 
void  act  of  1903  relating  to  criminal  appeals  in  counties  of  over  65,000 
inhabitants  as  general  law  not  having  uniform  operation  throughout 
state;  Picton  v.  Cass  County,  13  N.  D.  254,  100  N.  W.  715,  upholding 
act  of  1903  for  enforcement  of  payment  of  taxes  by  county  commis- 
sioners by  judicial  proceedings  as  being  general  law  having  uniform 
operation. 

Mandanuu  is  not  Proper  Bemedy  When  District  Court  refuses  to 
transfer  indictment  for  murder  pending  therein  to  another  court  for 
trial,  such  transfer  having  been  directed  by  special  act  of  legislature. 

Approved  in  State  v.  Superior  Court,  40  Wash.  558,  111  Am.  St.  Bep. 
925,  82  Pac.  878,  2  L.  B.  A.  (n.  s.)  395,  holding  prohibition  did  not  lie 
to  prevent  court  hearing  cause  after  denial  of  change  of  venue. 

XTnoonstitationality  of  Statute  as  Defense  against  mandamus  to 
compel  enforcement.    See  note,  47  L.  B.  A.  516. 

Discreticm  of  Oout  Depends  upon  Law  granting  it,  and  it  may  be 
taken  away  by  law. 
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Approved  in  State  v.  Clancy,  30  Mont.  540,  77  Pac,  316,  upholding 
act  of  1903  providing  for  disqualification-  of  judge  on  filing  of  affi- 
davit of  prejudice. 

Test  of  Validity  of  Municipal  Ordinance  as  denying  equal  protec- 
tion of  the  laws.    See  note,  123  Am.  St.  Bep.  50. 

17  Cal.  564-566,  KELLY  ▼.  VAN  AUSTIN. 

Clerk  Entering  Judgment  on  Default  acts  in  ministerial  capacity, 
and  must  conform  strictly  to  statute  o/  proceedings  are  without  bind- 
ing force. 

Approved  in  Old  Settler's  Investment  Co.  v.  White,  158  Cal.  245, 
110  Pac.  927,  mere  filing  by  clerk  and  recording  in  judgment  book  of 
stipulation  of  parties  that  judgment  be  entered  as  prayed  for  in  com- 
plaint does  not  show  existence  of  judgment;  San  Francisco  v.  Brown, 
153  Cal.  649,  96  Pac.  283,  holding  change  in  judgment  as  entered  by 
clerk  from  that  rendered  mere  clerical  error. 

In  Action  Against  Several  Defendants  on  joint  liability  where  part 
only  were  served  with  summons,  entry  of  judgment  by  default  against 
those  served  is  void. 

Approved  in  Dible  v.  Hanson,  17  N.  D.  23,  114  N.  W.  372,  holding 
void  judgment  by  default  entered  by  clerk  without  an  order. 

17  Cal.  666-569,  HICKS  v.  HEBBING. 

In  Forcible  Detainer  Suit  Proof  of  Damage  may  extend  up  to  time 
of  verdict. 

Approved  in  McLain  v.  Nurnberg,  16  N.  D.  144,  112  N.  W.  247,  fol- 
lowing rule. 

17  Cal.  569-574,  CAULFIELD  ▼.  SANDEB& 

Where  Existence  of  Debt  is  Omitted  Burden  of  proving  payment  is 
on  defendant. 

Approved  in  Barrett-Hicks  Co.  y.  Glas,  14  Cdl.  App.  300,  111  Pac. 
765,  following  rule. 

Plea  Of  Statute  of  Limitations  must  av^r  facts  which  bring  demand 
within  operation  of  statute,  as  that  alleged  cause  of  action  has  not 
accrued  within  certain  designated  period  prior  to  suit. 

Approved  in  Osborn  v.  Hopkins,  160  OaJ.  504,  117  Pac.  521,  defense 
of  statute  of  limitations  is .  sufficiently  pleaded  by  answer,  though 
section  and  subdivision  of  statute  are  not  alleged,  where  facts  show- 
ing bar  of  statute  are  pleaded. 

Party's  Books  of  Account  as  evidence  in  own  favor.  See  note,  52 
L.  B.  A.  582. 

17  Cal.  574-^578,  BABBON  T.  KENNEDY. 

Payment  of  Interest  on  Debt  Takes  It  from  statute  of  limitations. 

Approved  in  Hughes  v.  Thomas,  131  Wis.  323,  111  N.  W.  477,  11  L. 
B.  A.  (n.  s.)  744,  following  rule. 

17  Cal.  682-586,  CRANE  ▼.  HIBCHFXELDEB. 

Judgment  Entered  by  Clerk  Wlien  not  Antliorized  by  statute  is  void. 

Approved  in  Old  Settlers'  Investment  Co.  v.  White,  158  Cal.  245,  110 
Pac.  927,  mere  filing  by  clerk  and  recording  in  judgment  book  of 
stipulation  of  parties  that  judgment  be  entered  as  prayed  for  does  not 
show  existence  of  judgment. 


^73  NOTES  ON  CALIFOENIA  BEPORTS.     17  Cal.  589-618 

17  Cal.  589-593,  FOOAETY  T.  BAWTEB;  B.  O.,  23  Cal.  570.  ^ 

Section  260  of  Practice  Act  is  intended  to  control  terms  of  grant, 
bargain,  and  sale,  generally  employed  in  mortgages,  and  directed  to 
language  of  alienation  and  transfer. 

Approved  in  Adams  v.  Hopkins  (Cal.)i  69  Pac.  231,  where  convey- 
ance of  land  was  accompanied  by  reconveyance,  latter  is  mortgage 
although  in  same  terms  as  former;  Stearns-Rogers  Co.  v.  Aztec  Co., 
14  N.  M.  332,  93  Pac.  714,  mortgagee  has  no  such  interest  in  realty, 
on  which  mechanic's  lien  is  claimed  as  to  compel  him  to  post  notice 
required  under  Compiled  Laws,  section  2226,  where  mortgage  was 
recorded  prior  to  performance  of  labor  or  furnishing  of  materials; 
dissenting  opinion  in  Jackson  y.  Lodge,  36  Gal.  59,  60,  majority  hold- 
ing instrument  in  terms  a  deed  to  be  a  mortgage. 

Mortgagor  may  Invest  Mortgagee  with  power  to  eell  premises 
upon  default  in  payment  of  debt  secured. 

Approved  in  Moncrieff  v.  Hare,  36  Colo.  226,  232,  87  Pac.  1084, 
1085,  7  L.  R.  A.  (n.  s.)  1001,  upholding  contract  embodied  in  mortgage 
granting  rents  and  profits  to  mortgagee. 

Sales  Under  Powers  in  Mortgages  and  trust  deeds.  See  note,  92 
Am.  St.  Rep.  574. 

17  OaL  594r-596,  FBAYIiOB  ▼.  80N0BA  MINTNG  CO. 

Blgltt  of  Officers  of  Corporations  to  compensation  for  services  ren- 
dered.    See  note,  136  Am.  St.  Rep.  916. 

17  Cal.  598-602,  CASE  ▼.  CASE. 

Actual  Marriage  must  be  Proven  in  Suit  for  divorce  on  ground  of 
adultery. 

Approved  in  People  v.  Le  Doux,  155  Cal.  548,  102  Pac.  522,  applying 
rule  on  admitting  evidence  in  bigamy  case  to  show  marriage;  Estate 
of  Campbell,  12  Cal.  App.  723,  108  Pac.  675,  holding  presumption  of 
marriage  does  not  arise  from  cohabitation  and  repute. 

Cohabitation^  Attended  with  Other  Facts^  is  merely  circumstance 
from  which  marriage  may  be  presumed. 

Approved  in  Estate  of  Klippel  v.  Klippel,  41  Colo.  47,  124  Am.  St. 
Rep.  96,  92  Pac.  28,  holding  marriage  not  proven. 

Presumption  Flowing  from  Marriage  Ceremony.  See  note,  14  L. 
R.  A.  544. 

17  CaL  605-613,  FULLER  v.  FUIJaEB. 

Religions  Belief  as  Qualification  of  witness.  See  note,  42  L.  R.  A. 
554,  555. 

17  CaL  613-618,  DE  COSTA  V.  MASSACHUSETTS  ETC.  MININO  CO. 

Plaintiff  in  Action  for  Damages  caused  by  defendant's  digging  a 
ditch  on  plaintiff's  land  cannot  recover  cost  of  filling  up  ditch,  but 
only  damages  for  amount  of  injury. 

Approved  in  Mustang  Canal  &  Land  Co.  v.  Hissman,  49  Colo.  311, 
112  Pac.  801,  measure  of  damages  for  injury  to  land  by  its  being  cov- 
ered with  debris  caused  by  breaking  of  reservoir  is  difference  between 
value  of  land  before  and  after  injury  and  not  reasonable  cost  of  clear- 
ing land. 

Power  of  Appellate  Court  Over  Verdict  for  excessive  damages.  See 
note,  26  L.  R.  A.  391. 
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18  Oal.  11-80,  79  Am.  Dec.  151,  TESOHEMAOHEB  ▼.  THOMPSON. 

Ordlnaiy  Higb-water  Mark  as  Applied  to  tidal  waters  refers  to  limit 
reached  by  neap  tides. 

Approved  in  Eiehelberger  ▼.  Mills  Land  etc.  Co.,  9  Cal.  App.  639,  99 
Pac.  12r2,  holding  limit  of  neap  tides  is  boundary  of  private  land  bor- 
dering on  ocean. 

Under  Mexican  CeBsion  of  California  to  United  States,  the  United 
States  took  the  public  lands  subject  to  prior  equities  of  Mexican 
grantees,  and  has  power  to  perfect  such  equitable  claims. 

Approved  in  People  v.  San  Francisco  (Cal.),  15  Pac.  749,  750,  hold^ 
ing  claims  of  state  to  tide  land  subordinate  to  prior  equities,  and 
subject  to  power  of  federal  government  to  confirm  prior  Mexican 
grants. 

Mexican  Government  Could  Make  Orants  of  land  extending  below 
high-water  mark  on  seashore. 

Approved  in  De  Guyer  v.  Banning  (Cal.),  25  Pac.  255,  holding  valid 
Mexican  grant  to  lands  in  San  Pedro  bay. 

Miscellaneous. — Cited  in  United  States  Land  Assn.  v.  Knight  (Cal.), 
23  Pac.  270. 

18  CaL  42-47,  MULFOBD  ▼.  GOHK. 

Bill  in  Equity  for  Kew  Trial  is  Proper  Method  to  restrain  execution 
on  judgment  at  law  on  ground  of  newly  discovered  facts. 

Approved  in  Bailey  v.  Aetna  Indemnity  Co.,  5  Cal.  App.  747,  91  Pac. 
419,  holding  pleading  insufficient  to  show  fraud  on  former  trial  in 
suppressing  evidence,  and  relied  on  by  defendant. 

18  CaL  47-49,  FSOSSBB  ▼.  PARKS. 
Location  of  Mining  Claim.    See  note,  7  L.  B.  A.  (n.  s.)  773. 

18  OaL  60-66,  EX  PARTE  PERKINS. 

Alimony  Ordered  Paid  Wife  Pendtote  Lite  in  divorce  action  is  not 
debt  within  statute  that  prohibits  imprisonment  for  debt  except  for 
fraudy  and  order  is  not  appealable. 

(275) 
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Approved  in  State  ▼.  Cook,  66  Ohio  St.  575,  4  N.  E.  569,  58  L.  B.  A. 
625,  holding  alimony  not  debt  such  that  imprisonment  cannot  be 
ordered  for  refusal  to  pay;  dissenting  opinion  in  Sharon  v.  Sharon, 
67  Gal.  204,  7  Pac.  636,  majority  holding  order  directing  payment  of 
alimony  pendente  lite  is  appealable. 

Constitutionality  of  Imprisomnent  for  debt.  See  note,  34  L.  B.  A. 
665. 

Contempt  Proceedings  to  Compel  Payment  of  alimony.  See  note, 
24  L.  B.  A.  433,  43^. 

I>e€ision  Against  Constitutional  Bight  as  a  nullity  subject  to  col- 
lateral attack.     See  note,  39  L.  B.  A.  453. 

18  CaL  67-76,  OBD  v.  DE  LA  OUEBBA. 

Community  Property  is  Held  in  a  sort  of  matrimonial  copartner- 
ship. 

Approved  in  Beade  ▼.  de  Lea»  14  N.  M.  450,  95  Pac.  133,  holding 
wife's  interest  in  community  property  to  be  mere  expectancy  during 
life  of  husband. 

Liability  of  Community  Property  for  debts.  See  note,  19  L.  B.  A. 
234. 

Possession  Friendly  in  Inception  cannot  be  turned  into  adverse 
possession  by  mere  change  of  mental  attitude. 

Approved  in  Ooberly  v.  Coberly,  189  Mo.  17,  87  S.  W.  961,  following 
rule. 

18  CaL  77-^0,  OBD  ▼.  CHESTEB. 
Cotenancy  in  Mines.    See  note,  91  Am.  St.  Bep.  882. 

18  CaL  80-82,  McLABEN  ▼.  HUTCHINSON. 

Where  Promise  to  Pay  Debts  of  Vendor  is  part  of  consideration  for 
purchase  of  land,  such  debts  cannot  be  sued  on  by  any  person  not  a 
party  or  assenting  to  the  contract. 

Criticised  in  Northup  v.  Altadena  etc.  Syndicate,  6  Oal.  App.  102, 
91  Pac.  422,  holding  when  purchaser  of  business  of  maker  of  note 
assumes  all  liabilities  including  note,  promise  of  transferee  is  for 
benefit  of  plaintiff,  who  may  maintain  action  on  note. 

18  CaL  83-89,  DBEUX  ▼.  DOMEE. 

Complaint  in  Malicious  Prosecution  Considered  and  held  sufficient. 

Approved  in  Dowdell  v.  Carpy  (Cal.),  61  Pac.  949,  holding  com- 
plaint in  malicious  prosecution  bad  on  demurrer  as  not  showing  prob- 
able cause;  Bunk  v.  San  Diego  Flume  Co.  (Cal.),  43  Pac.  519,  holding 
complaint  in  malicious  prosecution  states  cause  of  action. 

Action  Lies  for  Conspiracy  for  Unjustly  prosecuting  party. 

Approved  in  Bussell  v.  Chamberlain,  12  Idaho,  303,  85  Pac.  927, 
holding  action  lies  for  malicious  prosecution  when  parties  conspired 
together  after  action  was  begun. 

18  CaL  89-94,  PEOPLE  ▼.  BOMEBO. 

To  Authorize  Mandamus  Act  Desired  must  not  only  be  duty  result- 
ing from  office,  but  must  have  been  requested  and  refused. 

Approved  in  Shirley  v.  Board  of  Trustees  of  Cottonwood  School 
Dist.  (Cal.),  31  Pac.  366,  refusing  mandamus  to  compel  trustees  who 
have  wrongfully  dismissed  teacher  to  pay  salary  for  term  of  eontraet 
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where  no  demand  was  made;  Meyer  v.  City  and  County  of  San  Fran- 
cisco, 150  Cal.  134,  88  Pae.  703,  10  L.  R.  A.  (n.  s.)  110,  refusing  man- 
damus when  complaint  on  which  based  failed  to  allege  existing  official 
duty  and  failure  to  perform  demand;  Cavanaugh  v.  Mayor  of  Paw- 
tucket,  23  R.  I.  107,  49  Atl.  496,  holding  demand  and  refusal  of  per- 
formance of  required  act  not  shown  in  petition  for  mandamus. 

Prisoner  l8  Bound  to  BLnow  When  Jury  Meets,  and  to  apply  for 
leave  to  challenge,  otherwise  he  waives  privilege  of  excepting  to  panel. 

Approved  in  Territory  of  Hawaii  v.  Ferris,  15  Haw.  142,  State  v. 
iailer,  191  Mo.  606,  607,  90  S.  W.  773,  and  State  v.  Taylor,  171  Mo. 
474,  71  S.  W.  1007,  all  following  rule. 

Indictment  is  Void  if  Accused  Bequests  and  is  denied  opportunity 
to  challenge  panel  of  grand  jury. 

Distinguished  in  State  v.  Claybaugh,  220  Mo.  22,  119  S.  W.  394, 
holding  appeal  from  judgment  of  conviction  on  ground  that  indictment' 
was  void  because  of  disqualification  of  foreman  of  grand  jury  did  not 
raise  question  of  accused  being  deprived  of  liberty  without  due  process 
of  law. 

18  Cal.  94-96,  HABBI80N  ▼.  OBEEK. 

Liability  of  Vessel  or  Owner  for  compulsory  pilotage  fees.  See 
note,  39  L.  E.  A.  180. 

18  CaL  102-108,  BICHABDSON  v.  WHITE. 

Purchaser  of  Beal  Property  Fending  Suit  concerning  title  is  not 
bound  by  judgment  unless  notice  of  lis  pendens  was  recorded. 

Approved  in  Brandt  v.  Scribner,  13  Ariz.  175,  108  Pac.  493,  lis  pen- 
dens in  partition  suit  dates  from  complaint  though  it  is  thereafter 
amended  so  as  to  include  necessary  allegation  of  value  of  property; 
Gilman  v.  Carpenter,  22  S.  D.  130,  115  N.  W.  662,  holding  one  who 
claimed  title  under  unrecorded  deed  not  bound  by  judgment  in  quiet 
title  suit  brought  by  another  during  his  claim  of  ownership  against 
his  grantor  in  which  no  lis  pendens  was  recorded. 

18  Cal.  108-111,  GBADY  y.  EABLT. 

Wbere  Lower  Court  Exercises  its  discretion  in  excusing  juror  to 
attain  justice,  appellate  court  will  not  interfere. 

Approved  in  McKernan  v.  Los  Angeles  Gas  etc.  Co.,  16  Cal.  App. 
283,  116  Pac.  678,  following  rule. 

18  CaL  111-112,  SMITH  ▼.  MAINE  BOTS  TUNNEL  CO. 

Stockholders  of  Corporation  Whose  Stock  has  been  sold  by  it  for 
nonpayment  of  assessment  cannot  sue  corporation  for  a  proportionate 
share  of  profits. 

Approved  in  Hearst  ▼.  Putnam  Mining  Co.,  28  Utah,  196,  107  Am. 
St.  Bep.  698,  77  Pac.  757,  66  L.  B.  A.  784,  where  corporation  had  dis- 
posed of  property  over  which  it  had  dominion,  stockholders  cannot  sue 
in  own  right  to  cancel  conveyance  and  declare  trust  on  ground  of 
fraud. 

Forfeitore  of  Corporate  Stock.    See  note,  27  L.  B.  A.  313. 

18  CaL  117-120,  PEOPLE  ex  reL  FOBD  ▼.  IBWIN. 

Deed  and  Contract  of  Beconveyance  considered  and  held  to  be  deed 
and  not  mortgage. 


18  CaL  121-149    NOT£S  ON  CALIFOBNIA  B£POBTS.  278 

Approved  in  Northern  Central  By.  Co.  ▼.  Hering,  93  Md.  176,  48 
Atl.  463,  contract  for  release  of  debt  to  state  hj  payment  of  annuity 
secured  by  mortgage  considered  and  mortgage  held  to  be  security  for 
payment  of  annuity  at  times  and  in  manner  stated. 

18  Oal.  121,  PEOPLE  v.  SHIBLET. 

Jastlfication  of  Sureties  is  No  Fart  of  SnretieB*  Contract  on  bond, 
and  they  cannot  defend  in  suit  thereon  that  they  justified  for  amounts 
insufficient  under  statute. 

Distinguished  in  San  Francisco  ▼.  Hartnett,  1  Cal.  App.  654,  82 
Pac.  10^5,  holding  where  amount  of  bail  bond  in  criminal  case  iras 
fixed  by  clerk  bond  is  void. 

18  Cal.  122-126,  PEOPLE  y.  QTHNN. 

AjBsessor's  Memorandum-book  la  not  Admissible  to  show  valuation 
placed  on  property  by  person  on  trial  for  perjury  in  making  oath  to 
false  list  of  property. 

Approved  in  dissenting  opinion  in  Greene  v.  United  States,  154  Fed. 
415,  85  C.  C.  A.  251,  majority  upholding  judgment  founded  on  evidence 
of  conspiracy  to  defraud  government  obtained  from  bank  account- 
books. 

18  Cal.  126-128,  WIGGINS  ▼.  McDONALD. 

Action  to  Enforce  Prlvata  Bight  must  be  in  name  of  real  party  in 
interest. 

Approved  in  Lake  Erie  &  Western  By.  Co.  v.  Hobbs,  40  Ind.  517,  81 
N.  £.  92,  holding  where  fire  loss  was  only  partly  met  by  insurance, 
insurer  and  insured  could  join  in  tort  action  against  one  who  caused 
loss. 

Ai  to  Wlio  l8  Beal  Party  in  Interest  within  statutes  defining  parties 
by  whom  action  must  be  brought.    See  note,  64  L.  B.  A.  596. 

18  CaL   131-137,  WOODBECK  v.  WTLDEBS. 

In  Action  for  Trespass  for  Driving  Cattle  upon  land,  it  was  compe- 
tent to  ask  witness  what  would  be  injury  from  such  acts. 

Approved  in  Pac.  Livestock  Co.  v.  Murray,  45  Or.  109,  76  Pac. 
1080,  holding  qualified  witness  could  give  estimate  of  value  of  grass 
destroyed  by  trespassing  sheep. 

18  Cal.  141-144,  HOBN  ▼.  VOLCANO  WATEB  CO. 

When  Order  Befusing  to  Vacato  Wtlt  of  Assistance  is  not  appealed 
from,  judgment  of  court  is  still  in  force,  and  order  granting  writ  is 
not  subject  of  appeal. 

Approved  in  In  re  Sullivan's  Estate,  40  Wash.  211,  111  Am.  St. 
Bep.  895,  82  Pac.  299,  where  petition  to  contest  will  was  dismissed, 
and  subsequently  order  of  dismissal  was  set  aside  by  order  also  dis- 
missing petition,  appeal  must  be  from  second  otder. 

18  Cal.  144-149,  EL  DOBADO  COUNTY  y.  ELSTNEB. 

Allowance  of  Claims  by  Board  of  Supervisors  is  action  in  quasi- 
judicial  capacity  and  is  conclusive. 

Distinguished  in  County  of  Tehama  v.  Sisson,  152  Cal.  174,  92  Pac. 
67,  holding  unauthorized  action  of  board  of  supervisors  in  attempting 
to  pay  expenses  of  one  year  from  revenues  of  succeeding  year. 
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18  Cat  149-162,  TEBBIUi  T.  GBOVBS. 

Befvoiiit  Act  of  1867  Imtendi  Tbat  Eacli  of  Mveral  eity  lots  assessed 
to  same  owner  shall  be  separately  assessed  and  valued,  so  as  to  bear  its 
own  portion  of  publie  burdens. 

Approved  in  North  Beal  Estate  Co.  ▼.  Billings  Loan  A  TitlB  Co., 
38  Mont.  388,  364,  98  Pae.  43,  holding  void  tax  deed  which  showed 
several  disconnected  town  lots  were  assessed  together  and  sold  en 
masse. 

Distinguished  in  Houghton  v.  Kern  Valley  Bank,  157  Cal.  894,  107 
Pac.  115,  holding  several  contiguous  unimproved  lots  owned  by  same 
person  may  be  assessed  together,  and  sold  in  bulk  on  tax  sale. 

18  CaL  162>166,  79  Am.  Dec.  162,  FBIDENBEBa  ▼.  PIEBSON. 

Junior  Attacbing  Creditor  cannot  Take  Advantage  of  irregularities 
in  affidavit  or  bond  given  by  prior  attaching  creditor  of  common  debt. 

Approved  in  Hillman  v.  Oriifin  (Cal.),  59  Pac.  195,  holding  affidavit 
of  attachment  cannot  be  impeached  by  stranger  to  suit  seeking  to  re- 
cover property  attached. 

Bigbt  of  Crediton  to  Qnestloii  validity  of  attachments.  8eo  notOi 
85  L.  B.  A.  772,  778. 

18  CaL  160-166,  McFADDEH  ▼.  G'DGNNEUi. 

Where  Bnilding  Contract  Provides  "No  Extra  Work  shall  be  paid 
for  except  by  contract  in  writing,"  parties  may  verbally  rescind  pro- 
vision and  agree  to  alterations. 

Approved  in  German  Am.  Ins.  Co.  v.  Yeagley,  163  Ind.  657,  71  N. 
E.  899,  issuance  of  insurance  policy  and  retention  of  premium  with 
knowledge  of  existence  of  chattel  mortgage  on  property  waived  con- 
dition in  policy  avoiding  it  for  encumbrance  on  property;  Dowagiao 
Mfg.  Co.  V.  Hellekson,  13  N.  D.  262,  100  N.  W.  718,  where  contract 
provides  accounts  under  it  could  be  settled  only  in  writing  with 
approval  at  home  office,  parties  may  make  valid  settlement  although 
not  made  or  approved  in  writing. 

Conclnsiye&esa  of  Testimony  of  Experts.    See  note,  42  L.  B.  A.  770. 

18  CaL  176-180,  HIGBT  T.  CALAVEBAS  COUNTY. 

Claim  of  District  Attorney  for  Commission  on  debts  recovered  is 
barred  by  statute  in  three  years. 

Approved  in  Harby  v.  Board  of  Education,  2  Cal.  App.  420,  83  Pac. 
1082,  denying  mandamus  to  restore  teacher  to  position  on  ground  of 
laches  and  acquiescence  for  three  and  one-half  years;  Burleigh  County 
V.  Kidder  County,  20  N.  D.  35,  125  N.  W.  1066,  action  against  county 
for  debt  due  another  county,  charged  by  statute  segregating  from 
plaintiff  portion  of  territory  and  adding  it  to  defendant,  is  on  a  spe* 
cialty  created  by  statute  and  is  not  within  statute  of  limitations. 

18  CaL  180-186,  PEOPLE  ▼.  MAHONEY. 

Court  ia  not  Compelled  to  Ghrant  Change  of  Venue  on  unsupported 
affidavit  of  defendant  that  he  cannot  have  fair  trial  because  victim 
of  general  prejudice. 

Distinguished  in  Day  v.  Day,  12  Idaho,  563,  565,  86  Pac.  533,  534, 
granting  change  of  venue  on  affidavits  of  prejudice  of  trial  judge. 

Judge  la  not  Disqualified  for  Trial  of  Party  who  had  before  been 
banished  from  state  by  vigilance  committee  of  which  judge  was  active 
member. 
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Approved  in  McDowell  v.  Levy  (Gal.)i  8  Pac.  857,  holding  bias  on 
part  of  jadge  not  legal  disqualification. 

Dlflqualiflcation  of  Judge  by  prior  connection  with  case.  See  note, 
25  L.  R.  A.  118. 

Court  may  ExerclM  Reasonable  Discretion  as  to  granting  motion 
for  change  of  venue  on  ground  that  fair  trial  cannot  be  had. 

Approved  in  State  v.  I>wyer,  29  Nev.  427,  91  Pac.  305,  holding' 
court  abused  discretion  in  refusing  change  of  venue. 

18  Oal.  203-205,  LOUCKS  ▼..  EDMONDSON. 

Notice  of  Motion  to  Strike  Out  Statement  on  motion  for  new  trial 
must  specify  grounds  upon  which  motion  will  be  made. 

Approved  in  Jackson  v.  Barrett,  12  Idaho,  469,  86  Pac.  272,  motion 
to  dismiss  appeal  on  ground  "that  no  sufficient  undertaking  on  appeal 
was  ever  filed"  states  no  definite  ground;  Cupit  v.  Bank  of  Park  City 
(Utah),  40  Pac.  707,  holding  motion  to  discharge  attachment  must 
state  grounds. 

18  OaL  208-210,  HICKS  y.  COMPTON. 

Injunction  Against  Trespass.    See  note,  13  L.  R.  A.  (n.  s.)  178. 

18  Oal.  211-217,  HEAD  T.  HORN. 

Assumption  by  Partnership  of  Partner's  individual  debts.  See  note, 
29  L.  R.  A.  693. 

18  Cal.  217-219,  NORRI8  ▼.  HOYT. 

Nonresident  Alien  can  Acquire  by  Deed  and  hold  title  to  real  prop- 
erty in  this  state  until  office  found. 

Approved  in  Louisville  etc.  Co.  v.  Mayor  etc.  of  Nashville,  114  Tenn. 
221,  84  S.  W.  812,  holding  nonresident  corporation  which  had  not  filed 
copy  of  articles  with  Secretary  of  State  could  purchase  real  estate  in 
state  and  recover  by  suit  damages  thereto  caused  by  change  of  grade 
of  street. 

Allen's  Right  to  Inherit.    See  note,  31  L.  R.  A.  86,  177,  178. 

Effect  of  Treaties  upon  alien's  right  to  inherit.  See  note,  32  L.  R.  A. 
187. 

18  OaL  219-224,  IJCE  T.  STOCKDALE. 

Entry  or  Record  Necessary  to  complete  judgment  or  order.  See 
note,  28  L.  R.  A.  622. 

Miscellaneous. — Miscited  in  State  v.  Carrasco,  67  Cal.  38<S,  7  Pac. 
766,  for  18  Cal.  217. 

18  Cal.  229-260,  OILMER  ▼.  LIME  POINT. 

Public  Use  Means  a  Use  Which  Concerns  whole  community,  as  dis- 
tinguished from  particular  individuals   or  a  number  of  individuals. 

Approved  in  Leavitt  v.  Lassen  Irrigation  Co.,  157  Cal.  90,  100  Pac. 
407,  a  public  service  water  company  which  is  appropriating  water 
cannot  confer  on  consumer  any  preferential  right  to  use  of  any  part 
of  its  water;  Shasta  Power  Co.  v.  Walker,  149  Fed.  571,  holding  pri- 
vate corporation  seeking  to  condemn  land  for  construction  of  ditch 
to  supply  water  to  municipality  entitled  to  action  on  ground  of  pub- 
lic use;  Tanner  v.  Treasury  Tunnel  Min.  Co.,  35  Colo.  598,  83  Pac. 
466,  4  L.  R.  A.  (n.  s.)  106,  holding  condemnation  of  land  for  tunnel 
to  drain  mines  to  be  for  public  use;  State  v.  Barnes,  22  Okl.  196,  97 
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Pae.  999,  holding  convention  hall  to  be  owned,  controlled,  and  need 
ezclasively  bj  city  for  pablic  gatherings  to  be  "public  ntility";  Falls- 
bnrg  etc.  Co.  ▼.  Alexander,  101  Va.  106,  99  Am.  St.  Bep.  855,  43  S.  E. 
197,  61  L.  B.  A.  129,  holding  void  provision  in  charter  giving  right 
of  eminent  domain  to  corporation  organized  to  generate  power  from 
river  and  to  utilize  and  transmit  such  for  its  own  use  or  for  sale; 
State  V.  White  Biver  Power  Co.,  39  Wash.  668,  82  Pac.  153,  3  L.  B.  A. 
(n.  B.)  842,  holding  taking  of  land  for  use  of  corporation,  to  erect 
electric  light  and  power  and  water  plants,  which  has  no  franchise  to 
enter  cities  and  no  contracts  with  same,  to  be  taking  for  private  use; 
Burr  V.  Maclaj  Bancho  Water  Co.,  160  Cal.  280,  116  Pac.  721,  water 
pumped  from  w<ells  on  land  overlying  percolating  waters,  extending 
under  adjacent  lands,  to  fulfill  private  contracts  to  deliver  water  to 
land  sold  with  water  right,  is  taking  for  private  use. 

Act  of  laeglalature  Authorizing  Condenmatioii  Proceedings  by 
United  States  for  lighthouses  and  other  purposes  is  constitutional. 

Cited  in  Branch  v.  Lewerenz,  75  Conn.  323,  53  Atl.  659^  holding  Con- 
necticut statute  unconstitutional. 

Judicial  Power  Over  Eminent  Domain.  See  note,  22  L.  B.  A.  (n.  s.) 
6,  7,  9,  10,  39,  42,  49,  59,  66. 

Exercise  of  Esiinent  Domain  by  one  corporation  for  public  purpose 
to  be  subserved  by  another.     See  note,  21  L.  B.  A.  (n.  s.)  452. 

Validity  of  Ordinance  Excluding  Persons  from  saloon  during  hours 
of  closing.     See  note,  4  L.  B.  A.  (n.  s.)  109. 

18  Cal.  '265-275,  79  Am.  Doc.  176,  BBUMAGIK  ▼.  TILLIKaHAST. 

Money  Voluntarily  Paid  on  C^aim  of  Bight  Thereto,  with  knowledge 
of  facts,  cannot  be  recovered  back,  though  claim  is  illegal. 

Approved  in  Newhall  v.  Jordan,  149  Fed.  589,  and  Thorsen  v.  Hooper, 
50  Or.  500,  93  Pac.  362,  both  following  rule;  Warren  v.  San  Francisco, 
150  Cal.  170,  88  Pac.  713,  holding  payment  under  protest  by  lot  owner 
of  assessment  on  public  street  to  prevent  sale  thereof  not  involuntary 
and  not  recoverable;  Decker  v.  Perry  (Cal.),  35  Pac.  1018,  holding 
complaint  to  recover  money  paid  on  public  assessment  must  show 
threat  which  amounted  to  compulsion;  KnudsenFerguson  Fruit  Co.  v. 
Chicago  etc.  By.  Co.,  149  Fed.  974,  79  C.  0.  A.  483,  denying  recovery 
for  icing  charges  paid  voluntarily  in  addition  to  freightage  on  ship- 
ment of  fruit;  In  re  Hills'  Bottling  License,  1  Alaska,  438,  refusing 
recovery  of  license  money  a  year  after  payment  when  mistake  in 
payment  is  set  up;  Morris  v.  City  of  New  Haven,  78  Conn.  675,  63 
Atl.  124,  holding  as  voluntary  payment  of  taxes  under  protest  in  re- 
sponse to  bill  submitted;  Manning  v.  Poling,  114  Iowa,  24,  83  N.  W. 
896,  denying  right  to  recover  redemption  money  paid  under  protest  as 
being  voluntary  payment;  New  Orleans  &  N.  £.  B.  Co.  v.  Louisiana 
Const.  &  Imp.  Co.,  109  La.  26,  94  Am.  St.  Bep.  393,  33  So.  56,  volun- 
tary payment  under  claim  of  right  asserted  by  creditor,  where  debtor 
had  knowledge  of  facts,  cannot  be  recovered  back;  First  Nat.  Bank 
of  David  City  v.  Sargeant,  65  Neb.  607,  91  N,  W.  599,  payment  of 
money  to  bank  in  excess  of  amount  justly  due  considered  and  held  to 
be  under  such  duress  that  it  could  bo  recovered  back. 

Becovery  Back  of  Voluntary  Payment.  See  note,  94  Am.  St.  Bep. 
412. 

Controlling  Necessity  upon  Party  making  payment  is  essential  to 
render  such  payment  involuntary. 
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Approved  in  Wheeler  ▼.  County  of  Plumas^  149  Cal.  788,  87  Pac. 
804,  allowing  recovery  of  license  tax  paid  under  threat  of  arrest 
when  ordinance  requiring  tax  had  been  repealed;  Standard  Box  Co. 
V.  Mutual  Biscuit  Co.,  10  Cal.  App.  750,  103  Pac.  943,  holding  in 
absence  of  contract  relation  after  expiration  of  prior  contract  there 
was  no  duress  of  plaintiff  in  requiring  of  defendant  payment  of  higher 
market  price  as  condition  of  sale  of  boxes;  Harlan  v.  Gladding, 
McBean  &  Co.,  7  Cal.  App.  53,  93  Pac.  402,  holding  duress  shown 
where  order  for  payment  of  part  of  funds  in  hands  of  'maker  was 
given  to  secure  release  from  illegal  attachment;  Lewis  v.  San  Fran- 
cisco, 2  Cal.  App.  118,  82  Pac.  1108,  holding  money  demanded  under 
invalid  law  and  paid  under  protest  to  county  clerk  may  be  recov- 
ered; Pembroke  v.  Haye^,  114  Iowa,  578,  87  N.  W.  492,  upholding 
verdict  for  plaintiff  in  action  to  recover  money  paid  under  duress. 

18  CaL  275-291,  SAUN  v.  REYNOLDS. 
Reversal  of  Jadgments.    See  note,  96  Am.  St.  Rep.  128. 

18  OaL  291-303,  PATNE  y.  PATNE. 

Statute  Providing  That  if  Testator  Omits  to  provide  in  his  will 
for  children,  they  shall  inherit  legal  heritable  share  unless  such  omis- 
sion was  intentional,  is  satisfied  by  mention  of  children  in  will. 

Approved  in  Allison  v.  Allison,  101  Va.  573,  44  S.  E.  916,  63  L.  R. 
A.  920,  following  rule. 

Where  Will  Gives  Executor  Authority  to  Sell  realty,  court  order  is 
not  necessary. 

Approved  in  Wisker  v.  Rische,  167  Mo.  532,  67  S.  W.  220,  uphold- 
ing sale  by  executor  without  court  order  to  pay  debts  under  authority 
of  will. 

Where  Property  Left  by  Husband  was  Common  Property  and  will 
devises  all  to  wife  and  codicil  mentions  children,  wife  takes  half  in 
own  right  and  other  half  as  devisee  under  will. 

Approved  in  Painter  v.  Painter,  4  Oof.  Prob.  345,  holding  widow 
took  half  of  all  community  estate  as  survivor  and  half  of  rem&inder 
under  will. 

18  Oal.  303-309,  BURR  Y.  HUNT. 
Injunction  Against  Collection  of  illegal  taxes.    See  note,  22  L.  R. 

A.  700,  706. 

18  CaL  315-327,  NIOHTINOAUES  v.  SCANNEUi. 

Where  Evidence  Objected  to  is  Absolutely  Incompetent,  general 
objection  is  sufficient. 

Approved  in  Humphrey  v.  Pope,  1  Cal.  App.  377,  82  Pac.  224,  ex- 
i'luding  declarations  of  husband  made  to  wife  as  to  his  relations  with 
ilefendant  and  desire  for  divorce  to  marry  her  are  properly  excluded 
under  general  objection. 

Motives  of  Plaintiff  cannot  be  Olven  in  eviden<ce  in  aggravation  of 
damages  against  sheriff  in  action  for  wrongful  seizure. 

Cited  in  Davis  v.  Hearst,  160  Cal.  166,  116  Pac.  540,  arguendo. 

Abuse  of  Lawful  Process  and  liability  therefor.  See  note,  86  Am. 
St.  Rep.  410. 

Damages  for  Tort  as  Affected  by  loss  of  profits.    See  note,  52  L. 

B.  A.  35,  53,  57. 
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18  Oal.  330-334,  HIOGINS  ▼.  WOBTELL. 

Oertiflcate  of  Notary  to  Deposition  need  only  flnbstantially  comply 
with  requirements  of  statute. 

Approv<ed  in  Short  ▼.  Frink,  151  CaJ.  90,  90  Pae.  203,  certificate  of 
notary  considered  and  held  sufficient. 

18  OaL  387-338,  PEOPLE  T.  JEBSEY. 

Where  Indictment  for  Stealing  Horse  wae  in  usual  form,  and  proof 
wa«  that  defendant  hired  it  but  did  not  return  it,  intention  to  steal 
at  time  of  hiring  must  be  proven  to  sustain  conviction. 

Approved  in  Flohr  v.  Territory,  14  Okl.  489,  78  Pac.  569,  holding 
where  property  was  bailed  and  bailee  charged  with  larceny  thereof, 
evidence  showed  intent  to  steal  at  time  of  bailment. 

18  Oal.  350-351,  PUBDY  ▼.  lEWIN. 

Mortgagee's  Right  of  Action  against  third  persons  for  invasion  of 
their  rights.     See  note,  100  Am.  St.  Bep.  436. 

Injunctions  Against  Ezecation  Sales  or  other  proceedings  under 
final  process.    See  note,  30  L.  B.  A.  126. 

18  Cal.  361-358,  BICHMOND  ▼.  8ACBAMENTO  VAIiLET  B.  B.  CO. 

Bailroad  is  Liable  for  Negligent  Injury  to  stock  run  over  on  track, 
even  though  owner  lets  stock  run  at  large  near  track. 

Approved  in  Atchison  etc.  By.  Co.  v.  Davis,  26  Okl.  363,  109  Pac. 
552,  holding  railroad  liable  for  negligent  injury  to  mules  which 
escaped  to  track  without  owner's  fault. 

Daty  of  Train  Employees  to  Keep  Xiookont  for  livestock.  See 
note,  24  L.  B.  A.  (n.  s.)  859. 

Dnty  to  lialntaih  Lookont  on  Train.    See  note,  25  L.  B.  A.  291. 

Doctrine  of  "Itsst  Clear  Chance."    See  note,  55  L.  B.  A.  419,  432. 

18  CaL  359-368,  HAVENS  ▼.  DAIiE. 

Possession  of  One  Acre  of  Land  Baises  no  presumption  of  title 
to  unlimited  tract  in  same  locality. 

Approved  in  Crawford  v.  Burr,  2  Alaska,  38,  holding  plaintiff  lim- 
ited to  land  actually  used  on  townsite,  when  he  had  no  fixed  bound- 
aries or  other  claim  of  right. 

Possession  of  Lund  as  Notice  of  Title.  See  note,  13  L.  B.  A.  (n.  s.) 
78,  85,  86,  92. 

Bepngnant  Clause  in  Deeds.    See  note.  111  Am.  St.  H«p.  772. 

I>nty  of  One  Debtor  to  Exonerate  the  other,  as  ground  for  marshal- 
ing assets.    See  note,  12  L.  B.  A.  (n.  s.)  965. 

18  CaL  370-^2,  CBOWELL  v.  GILMOBE. 

Holder  of  Mechanic's  Lien  Wbo  Began  Work  before  execution  of 
mortgage  on  premises  has  priority  over  mortgage,  but  holders  of 
later  acquired  liens  have  not. 

Approved  in  Pac.  States  Savings  etc.  Co.  ▼.  Dubois,  11  Idaho,  327, 
83  Pac.  515,  following  rule;  Ward  v.  Yarnelle,  173  Ind.  551,  91  N.  E. 
14,  holding  mechanic's  lien  cannot  extend  beyond  interest  of  owner  at 
time  contract  giving  rise  to  lien  was  made. 

Distinguished  in  dissenting  opinion  in  Pacific  States  Savings  etc 
Co.  V.  Dubois,  11  Idaho,  333,  334,  83  Pac  617,  majority  following 
rule. 
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18  Cal.  378-382,  79  Am.  Dec.  184,  DAVIS  ▼.  EPPINaEB. 

In  Attachment  Suit  Judgment  Creditors  of  defendant  may  inter- 
vene to  set  aside  attachment  because  void  as  to  them. 

Approved  in  Potlatch  Lumber  Co.  v.  Runkel,  16  Idaho,  197,  101 
Pac.  397,  23  L.  B.  A.  (n.  s.)  536,  holding  claimant  of  property  at- 
tached in  action  for  debt  can  intervene  to  assert  his  right;  Faricy 
V.  St.  Paul  Inves.  is  Sav.  Soc,  110  Minn.  317,  125  N.  W.  678,  hold- 
ing claimant  of  bonds  whose  recovery  was  demanded  of  another 
could  intervene  and  assert  his  right. 

Intervention  in  Attachment.  See  notes,  123  Am.  St.  Bep.  309; 
23  L.  B.  A.  (n.  s.)  537. 

Bight  of  Creditors  to  Question  validity  of  attachment.  See  note, 
35  L.  B.  A.  766,  777. 

18  CaL  382-384,  PEOPLE  T.  CHAMBEBS. 

Possession  of  Stolen  Property  is  Only  a  Circumstance  to  be  con- 
sidered in  arriving  at  guilt  or  innocence  of  party  in  possession. 

Approved  in  People  v.  Nicolosi  (Cal.),  34  Pac.  825,  and  People 
V.  Elster  (Cal.),  3  Pac.  885,  both  following  rule;  Taylor  v.  Territory, 
7  Ariz.  239,  64  Pac.  424,  approving  instruction  in  regard  to  posses- 
sion of  stolen  goods  as  evidence  of  gui]t. 

Possession  of  Stolen  Property  as  evidence  of  guilt.  See  note,  101 
Am.  St.  Bep.  486. 

18  Cal.  384-385,  CBAMEB  ▼.  SUPEBVISOBS  OF  SACBAJilENTO. 

Petition  for  Mandamus  to  Compel  Drawing  warrant  on  county 
treasurer  for  audited  claims  must  aver  there  is  sufficient  money  in 
funds  for  that  purpose. 

Approved  in  Meyer  v.  San  Francisco,  150  Cal.  135,  88  Pac.  723,  10 
L.  B.  A.  (n.  s.)  110,  refusing  mandamus  for  failure  to  allege  suffi- 
ciency of  funds  to  pay  claim  on  which  sought. 

18  Cal.  385-388,  (K>STOBFS  ▼.  TAAFE. 

Sham  Answer  Is  One  Good  in  Form  but  false  in  fact  and  pleaded 
in  bad  faith,  and  should  be  stricken  out. 

Approved  in  White  v.  Calhoun,  83  Ohio  St.  404,  94  N.  E.  744,  fol- 
lowing rule. 

Sham  Pleadings.    See  note,  113  Am.  St.  Bep.  640,  641,  652. 

18  CaL  388-390,  BECKMAN  v.  MANLOVE. 

Judgment  for  Value  of  Exempt  Property  sold  on  execution  takes 
place  of  property  and  is  exempt,  and  judgment  creditor  cannot  set 
off  another  judgment  against  it. 

Approved  in  Treat  v.  Wilson,  65  Kan.  733,  70  Pac.  895,  following 
rule. 

Distinguished  in  Caldwell  v.  Byan,  210  Mo.  35,  108  S.  W.  539,  16 
L.  B.  A.  (n.  B.)  494,  holding  judgment  for  conversion  of  defendant's 
exempt  property  by  plaintiff  in  replevin  suit  which*  failed  could  be 
set  off  against  prior  judgments  against  the  plaintiff. 

Setting  Off  One  Judgment  against  another.  See  note,  109  Am.  St. 
Bep.  150. 

18  CaL  390-391,  HASTINGS  y.  DOLLABHIDE. 

Sufficiency  of  Answers  Denying  Ownership  of  plaintiff  in  actions 
on  negotiable  instruments.    See  note,  66  L.  B.  A.  525. 
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18  CaL  391--894,  WABB  ▼.  PACKABD. 

Fact  Tliat  Vendor  of  Land  Knew  of  judgment  which  was  encum- 
brance upon  land  at  time  of  sale  and  did  not  inform  vendee  is  not 
inch  fraud  as  constitutes  defense  to  suit  on  purchase  money  note 
where  means  of  information  were  equally  accessible  to  both  parties. 

Approved  in  Norton  v.  Stroud  State  Bank,  17  Okl.  301,  87  Pac. 
850,  holding  invalidity  of  lease  of  land  of  minor  by  guardian  could  not 
be  set  up  as  defense  to  note  given  in  consideration  of  assignment  of 
lease. 

Ab  to  Whether  Fraud  may  be  Predicated  of  misstatement  as  to 
title  to  realty.     See  note,  28  L.  B.  A.  (n.  s.)  208,  209. 

Bight  of  Orsmtee  In  Possession  to  question  right  of  grantor  to  col- 
lect purchase  money.    See  note,  21  L.  B.  A.  (n.'  s.)  371. 

18  CaL  399-401,  LEWIS  ▼.  OLABSIN. 

In  Action  on  Joint  Contract  Judgment  may  be  had  against  any  de- 
fendant found  liable. 

Approved  in  Morgan  v.  Bighetti  (Cal.),  45  Pac.  260,  and  Duncan 
V.  Capehart,  40  Colo.  448,  90  Pac.  1034,  both  following  rule;  Bed- 
wood  City  Salt  Co.  v.  Whitney,  153  Cal.  423,  95  Pac.  886,  holding 
judgment  against  partnership  and  individual  may  be  modified,  with- 
out reversal,  when  evidence  shows  only  partnership  is  liable. 

18  CaL  402-404,  PEOPLE  ▼.  FBISBIE. 

In  Suit  on  Joint  Assessment  for  Taxes,  judgment  may  be  rendered 
against  one  defendant  only  if  other  is  not  found  liable. 

Approved  in  Dobbs  v.  Purington,  136  Cal.  71,  68  Pac.  324,  following 
rule;  Morgan  v.  Bighetti  (Cal.),  45  Pac.  260,  holding  judgment  may, 
be  rendered  against  one  defendant  when  two  are  sued  on  joint  obli- 
gation. 

18  CaL  404-408,  GABBISON  ▼.  TILUNOHAST. 

Money  Voluntarily  Paid  on  Claim  of  Bight,  knowing  the  facts 
thereof,  though  claim  is  illegal,  cannot  be  recovered  back. 

Approved  in  Decker  v.  Perry  (Cal.),  35  Pac.  1018,  and  Garrison  v, 
Tillinghast,  18  Cal.  409,  both  following  rule. 

t 

18  Cal.  408-409,  OABBISON  ▼.  TILLINGHAST. 

Becovery  Back  of  Voluntary  Payment.  See  note,  91  Am.  St.  Bep. 
437. 

Bight  to  Becover  License  Fee  unlawfully  exacted  under  color  of  au- 
thority.   See  note,  22  L.  B.  A.  (n.  s.)  863,  866. 

18  Cal.  409^11,  GILLESPIE  Y.  BENSON. 

Number  and  Agreement  of  Jurors  necessary  to  valid  verdict.  See 
note,  43  L.  B.  A.  68. 

18  Cat  415-416,  TUOLUMNE  BEDEMPTION  CO.  ▼.  PATTEBSON. 

Necessity  of  Jury  to  Compute  Damages  on  default  judgment.  See 
note,  20  L.  B.  A.  (n.  s.)  7. 

18  CaL  420-421,  BOWEBS  ▼.  DICKEBSON. 

Answer  Filed  After  Time  to  Answer  has  expired  but  before  default 
can  only  be  stricken  out  at  discretion  of  court,  and  must  be  stricken 
out  before  default  can  be  entered. 
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Approved  in  Lunnun  v.  Morris,  7  Cal.  App.  712,  715,  716,  95  Pac. 
909,  910,  following  rule. 

18  Oal.  422-431,  PICO  ▼.  DE  LA  OUEBBA. 

Statement  of  Clalnui  against  estates  of  decedents.  See  notes,  130 
Am.  St.  Rep.  320;  5  Cof.  Prob.  306. 

Contingency  of  Claim  as  Affecting  limitation  of  time  for  presenta- 
tion.   See  note,  58  L.  B.  A.  88. 

18  Cal.  433-436,  FREMONT  T.  SEALa 

PrescriptiYft  Title  to  Water.    See  note,  93  Am.  St.  Rep.  715. 

Location  of  Mining  Claim.  See  note,  7  L.  R.  A.  (n.  s.)  771,  778, 
786. 

18  Cal.  43&-438,  FORE  y.  MANL0V12. 

Priority  Righta  of  Different  Assignees  of  fund  in  hands  of  third 
person.     See  note,  66  L.  R.  A.  776. 

18  Cal.  443-447,  DAUBENSPECK  ▼.  OBEAB. 

Injunction  Lies  to  Prevent  Destruction  of  ornamental  or  fruit  trees, 
by  mining  company,  the  injury  being  irreparable. 

Approved  in  Mountain  Copper  Co.  v.  United  States,  142  Fed.  648,  73 
C.  C.  A.  621,  refusing  injunction  to  prevent  operation  of  smelter  on 
ground  that  fumes  injured  adjacent  property;  American  Smelting  etc 
Co.  V.  Godfrey,  158  Fed.  233,  89  C.  C.  A.  139,  upholding  injunction 
to  prevent  operation  of  smelter  on  ground  of  irreparable  injury  to 
adjacent  orchards. 

Injunction  Against  Trespass  on  realty.  See  notes,  99  Am.  St.  Rep. 
750;  13  L.  R.  A.  (n.  s.)  175. 

Injunction  Against  Trespass  to  cut  timber.  See  note,  22  L.  R.  A. 
236. 

Location  of  Mining  Claim.    See  note,  7  L.  R.  A.  (n.  s.)  770. 

18  Cal.  451-455,  WTNTON  ▼.  SPRING. 

Where  It  Does  not  Appear  from  Facts  and  circumstances  attending 
cancellation  of  contract  that  parties  intended  it  to  have  retroactive 
effect  upon  rights  already  acquired  under  it,  it  will  be  conetrued  so 
as  not  to  affect  those  rights. 

Approved  in  Alabama  Oil  &  Pipe  Line  Co.  v.  Sun  Co.,  99  Tex.  612, 
92  S.  W.  255,  following  rule. 

18  Cal.  465-458,  BOLAND  ▼.  KBEYENRAOEN. 

Default  Judgment  will  be  Set  Aside  in  discretion  of  court  upon 
showing  of  excusable  neglect. 

Approved  in  Sherman  v.  Southern  Pac.  Co.,  31  Nev.  289,  291,  102 
Pac.  258,  259,  following  rule. 

Technicalities  are  Obstacles  to  be  Avoided  rather  than  principles 
to  which  effect  is  to  be  given  in  derogation  of  substantial  right. 

Approved  in  Farmers'  etc.  Bank  v.  City  of  Los  Angeles,  151  Cal. 
663,  91  Pac.  798,  holding  failure  to  allege  demand  for  repayment  of 
taxes  paid  under  protest  is  fatal  to  complaint  in  action  to  recover 
same. 

18  Cal.  460,  TAGGABT  v.  SAN  ANTONIO  ETC.  MINING  CO. 

Proceedings  to  Enforce  Mortgage  for  part  of  mortgage  debt.  See 
note,  37  L.  R.  A.  741,  744. 
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18  oat  466-478,  79  Am.  Dae.  187,  8AK  FBAKCI8C0  ▼.  lAWTON. 

Only  Mortgagor  and  Mortgagee  and  those  who  have  obtained  in- 
terests  under  them  are  proper  parties  to  foreclosure  suit. 

Distinguished  in  St.  Lawrence  Co.  v.  Holt,  51  W.  Va.  379,  41  8.  E. 
362,  holding  judgment  dissolving  injunction  granted  in  suit  to  enjoin 
sale  under  deed  of  trust  in  which  party  claiming  by  prior  adverse 
title  was  joined  was  final  determination  of  his  rights;  Tinsley  t. 
Atlantic  Mines  Co.,  20  Colo.  App.  66,  77  Pac.  14,  holding  in  foreclosure 
suit  party  joined  under  allegation  it  held  interest  in  property  subse- 
quent to  mortgage  could  not  be  compelled  to  litigate  its  title  in  that 
action. 

After-acgnired  Title  Feeds  a  mortgage. 

Approved  in  Bernardy  v.  Colonial  etc.  Mortgage  Co.,  17  S.  D.  642, 
106  Am.  8t.  Bep.  791,  98  N.  W.  167,  holding  title  acquired  by  patent 
passes  under  prior  deed  purporting  to  bo  in  fee. 

By  Quitclaim  Deed  Grantor  Does  not  Affirm  possession  of  any  title 
and  is  not  precluded  from  subsequently  acquiring  valid  title  and  at- 
tempting to  enforce  it. 

Distinguished  in  Foster  v.  Hobson,  131  Iowa,  61,  107  N.  W.  1102, 
where  husband  conveyed  by  quitclaim  deed  to  wife  all  his  interest 
as  heir  to  his  father's  estate,  and  thereafter  by  voluntary  partition 
received  from  other  heira  conveyance  of  specific  portion  of  estate, 
he  did  not  thus  acquire  new  title. 

Estoppel  by  Qnitdalm  Deed.    See  note,  105  Am.  St.  Bep.  863. 

Grantee  of  Land  by  Quitclaim  Deed  may  deny  he  received  any  title 
thereunder. 

Approved  in  Bryan  ▼.  Eason,  147  N.  C.  293,  61  S.  E.  74,  holding 
quitclaim  deed  did  not  operate  to  estop  grantee  from  denying  he  re- 
ceived any  estate  thereby  or  from  setting  up  rights  under  superior 
title. 

Perjury  as  Ground  for  Belief  against  judgment.  See  note,  23  L.  B. 
A.  (n.  8.)  564. 

Miscellaneous. — Cited  in  Bosenberg  v.  Frank,  58  Cal.  403,  to  point 
that  probate  court  has  exclusive  jurisdiction  over  probate  matters. 

18  Cal.  478-481,  OASTBO  T.  BI0HABD8ON. 

Plaintiff  in  Ejectment  Attempting  to  Allege  a  specific  deraignment 
of  title  must  aver  every  fact  he  could  be  required  to  prove  in  order 
to  recover. 

Approved  in  Emerson  v.  Yosemite  Gold  Min.  etc.  Co.,  149  Cal.  59, 
85   Pac.    125,   following   rule. 

A  Will  cannot  be  Given  in  Evidence  to  support  title  thereunder 
until  probated. 

Approved  in  Estate  of  Patterson,  155  Cal.  636,  132  Am.  St.  Bep.  116, 
102  Pac.  945,  discussing  effect  of  destruction  of  will  by  fire  without 
testator's  knowledge  on  rights  of  devisees;  McDaniel  v.  Pattison 
(Cal.),  27  Pac.  653,  devisees  under  will  who  are  also  heirs  at  law 
cannot  maintain  action  in  equity  to  set  aside  alleged  fraudulent  deed 
of  decedent  and  claim  distribution  under  lost  will  not  entitled  to 
probate;  Good  ell  v.  Sanford,  31  Mont.  171,  77  Pac.  525,  will  must  be 
admitted  to  probate  before  power  of  sale  given  by  it  can  be  executed. 

Probate  of  Will,  Until  Beyoked,  is  conclusive  in  its  validity  in  all 
collateral  proceedings. 
•    Cited  in  Estate  of  Miehle,  3  Cof.  Prob.  101,  arguendo^ 
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ConcliuiT6ii6is  of  Probate  as  res  judieata.  Saa  notOi  21  L.  B.  A. 
681. 

18  CaL  482-491,  LOBD  ▼.  MOBBIS. 

Statute  of  lamltatlonB  Buna  Against  Mortgage  given  to  secure  note 
at  same  time  it  runs  against  note,  and  when  recovery  on  note  is  barred 
it  is  also  barred  on  the  mortgage. 

Approved  in  Allen  v.  Allen  (Cal.),  27  Pac.  32,  following  rule; 
liilly-Brackett  Co.  v.  Sonnemann,  157  Cal.  199,  106  Pac.  718,  holding 
bar  of  action  on  note  in  foreign  state  bare  foreclosure  on  mortgage 
security  in  this  state;  Bell  v.  Bank  of  California,  153  Cal.  243,  94 
Pac.  893,  holding  cause  of  action  for  damages  for  conversion  of 
pledged  property,^ or  for  excess  of  value  of  pledged  property  over 
debt,  are  both  barred  by  limitation  in  three  years;  Puckhaber  v. 
Henry,  152  Cal.  422,  125  Am.  St.  Bep.  75,  93  Pac.  115,  holding  claim 
on  insurance  policy  given  as  pledge  for  payment  of  note  barred  when 
note  is  barred. 

Distinguished  in  Green  v.  Frick,  25  S.  D.  344,  126  N.  W.  580,  holding 
foreclosure  of  mortgage  not  barred  by  limitations  against  debt,  but 
may  be  had  at  any  time  before  expiration  of  period  of  limitations 
against  mortgage  itself. 

Effect  of  Bar  of  statute  of  limitations.  See  note,  95  Am.  St.  Bep. 
666. 

Effect  of  Statutory  Bar  of  Principal  Debt  on  right  to  foreclosure 
of  mortgage  or  deed  of  trust.    See  note,  21  L.  B.  A.  554. 

Wbere  Note  Secured  by  First  Mortgage  is  barred  and  afterward 
second  mortgage  is  executed,  the  second  mortgagee  can  set  up  statute 
of  limitations  to  suit  on  first  mortgage. 

Approved  in  Evans  v.  Faircloth-Byrd  Mer.  Co.,  165  Ala.  180,  51  So. 
786,  reaffirming  rule;  Newhall  v.  Hatch  (Cal.),  64  Pac.  252,  holding 
mortgagor  estopped  to  maintain  action  on  new  promise  to  pay  debt 
for  which  he  held  mortgage  when  foreclosure  proceedings  had  been 
dismissed  as  barred  by  statute. 

Distinguished  in  Saenger  v.  Nightingale,  48  Fed.  712,  holding  that 
fact  mortgage  was  foreclosed  by  assignee  in  name  of  original  mort- 
gagee after  such  assignee  had  transferred  it  to  mortgagor's  children 
does  not  permit  second  mortgage  to  attack  title  of  children  as  pur- 
chasers at  foreclosure  sale. 

Wbo  may  Plead  statute  of  limitations.  See  note,  104  Am.  St.  Bep. 
744,  764. 

Effect  of  Payment  or  Acknowledgment  by  mortgagor  to  toll  limi- 
tations as  against  person  holding  through  him.  See  note,  28  L.  B.  A. 
(n.  8.)  171. 

Extension  of  Mortgage  Lien  by  renewal  of  secured  debt.  See  note, 
55  L.  B.  A.  683,  689. 

18  Oal.  491-493,  EEABSING  T.  KIUAK. 

Effect  of  Destruction  or  Cancellation,  or  redelivery  to  grantor  for 
that  purpose,  of  delivered  but  unrecorded  deed.  See  note,  18  L.  B.  A. 
(n.  s.)   1168. 

18  Oal.  494-496,  LUMLET  T.  COBBETT. 

Agent  for  Undisclosed  Principal  when  empowered  to  sell  may  re- 
ceive payment. 
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Approved  in  Tustin  Fruit  Asm.  t.  Earl  Frait  Co.  (Gal.)y  53*  Pae. 
9l96f  holding  agent  who  contraeted  directly  as  principal  could  sue  in 
Ilia  own  name;  Birch  Tree  State  Bk.  t.  Brown,  152  Mo.  App.  599,  133 
8.  W.  863,  applying  rule  where  agent  wae  in  possession  of  bank  stock 
to  sell. 

Bight  In  AcUoa  lyy  TJndiBcloaed  Principal  to  defenses  available  in 
action  by  agent.    See  note,  28  L.  B.  A.  (n.  «.)  230. 

18  OaL  499-^08,  IBWIN  ▼.  8CBIBEB. 

Same  Presumptions  as  to  Jurisdiction  attach  to  proceedings  of 
probate  courts,  within  jurisdiction  conferred  on  them,  as  in  case  of 
district  courts. 

Approved  in  Dunsmuir  y.  Coffey,  148  Cal.  141,  82  Pac.  684,  refusing 
to  declare  void  probate  of  will  after  lapse  of  time  for  appeal;  In  re 
Twombley's  Estate,  120  Cal.  351,  52  Pac.  815,  holding  every  pre- 
sumption muBt  be  indulged  in  favor  of  regularity  of  probate  order 
on  motion  to  set  aside  made  many  years  after. 

Letters  of  Administration  Granted  by  Probate  Court  cannot  be  col- 
laterally attacked  by  showing  deceased  did  not  reside  in  county  at 
time  of  death,  and  court  had  no  jurisdiction. 

Approved  in  Estate  of  Clark,  148  Cal.  116,  113  Am.  St.  Bep.  197, 
82  Pac.  763,  1  L.  B.  A,  (n.  s.)  996,  7  Ann.  Cas.  306,  and  Balsewecz  v. 
Chicago,  Burlington  etc.  B.  B.  Co.,  240  111.  247,  88  N.  E.  737,  both 
following  rule;  Goldtree  v.  McAlister  (Cal.),  23  Pac.  209,  holding 
action  of  court  in  admitting  will  to  probate  which  has  already  been 
probated  in  foreign  state  not  subject  to  collateral  attack,  but  remedy 
is  by  appeal;  Guardianship  of  Treadwell,  3  Cof.  Prob.  316,  317,  apply- 
ing rule  in  guardianship  proceedings;  Estate  of  Welch,  3  Cof.  Prob. 
304,  order  making  family  allowance  is  conclusive  as  to  widow's  right 
to  allowance  and  as  to  amount  properly  to  be  allowed  widow;  Stull 
V.  Veatch,  236  HI.  213,  86  N.  E.  229,  holding  certified  copy  of  will 
and  transcript  of  order  of  probate  in  another  state  valid  upon  its 
face  to  be  conclusive  in  validity  of  foreign  probate  as  against  col- 
lateral attack;  Beresford  v.  American  Coal  Co.,  124  Iowa,  37,  98  N. 
W.  903,  70  L.  B.  A.  256,  holding  question  of  defect  in  administration 
bond  could  not  be  raised  collaterally  in  action  brought  by  adminis- 
trator. 

Collateral  Attack  on  Bight  of  acting  administrators.  See  note, 
81  Am.  St.  Bep.  550. 

Conclusiveness  of  Probate  as  Bes  Judicata.,  See  note,  21  L.  B.  A. 
681,  682,  685. 

Collateral  Impeachability  of  Findings  as  to  jurisdictional  facts  on 
which  administration  is  based.    See  note,  18  L.  B.  A.  242. 

18  Oal.  62&^35,  79  Am.  Dec.  193,  SlBELDON  ▼.  STEAMSHIP  UNCLE 
SAM. 

Husband  and  Wife  mnst  Join  in  action  for  injury  done  to  person 
of  latter. 

Approved  in  Gomes  v.  Seanlan,  2  Cal.  App.  580,  84  Pac.  50,  follow- 
ing rule;  Gomez  v.  Seanlan,  155  Cal.  530,  102  Pac.  13,  holding  wife 
necessary  party  in  acftion  for  damages  for  her  false  imprisonment. 

Action  for  Injuries  Resulting  from  Breacli  of  contract  may  be  re- 
dressed by  suit  in  tort  or  in  contract. 
I  Cal.  Note»— 19 
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Approved  in  Jnstis  t.  Atchison  etc.  Kj.  Co.,  12  Cal.  App.  641,  108 
Pac.  329,  and  Delmonte  v.  Southern  Pacific  Co.,  2  Cal.  App.  215,  83 
Pac.  271,  both  following  rule;  dissenting  opinion  in  Beaulieu  v.  Great 
Northern  By.  Co.,  103  Minn.  59,  114  N.  W.  357,  19  L.  E.  A.  (n.  s.)  564, 
majority  holding  damages  for  mental  anguish  for  failure  to  transport 
corpse  could  not  be  recovered  in  action  for  breach  of  contract  of 
transportation  where  breach  did  not  amount  to  willful  tort. 

Where  Breach  of  Oontract  for  Carriage  involves  a  tort  such  as 
breach  of  carrier's  common-law  duty,  damages  other  than  those  inci- 
dent to  breach  of  contract  may  be  recovered. 

Approved  in  Billinger  v.  Clyde  S.  S.  Co.,  158  Fed.  519,  holding  de- 
fendant steamboat  company  had  no  right  to  relegate  second-class 
passengers  to  steerage. 

18  OaL  536-^75,  LEESE  ▼.  OliABE;  S.  0.,  28  Oal.  26. 

Judicial  Delivery  of  FosBeasion  ia  Eaaential  to  validity  of  Mexican 
land  grant. 

Approved  in  Ohm  y.  San  Francisco  (Cal.),  25  Pac.  156,  following 
rule. 

Title  to  Xiand  Between  High  and  low  water  mark.  See  notOi  45 
li.  B.  A.  238. 

18  Cal.  576-582,  COBDIEB  ▼.  80HL08S. 

PrevlonB  Decision  of  Supreme  Court  Ib  ConcIUBlTe  in  same  case  upon 
the  rights  of  parties  and  is  not  subject  to  revision. 

Approved  in  People  v.  Bennett  (Cal.),  50  Pac.  704,  following  rule. 

18  Oal.  582-690,  GOBE  y.  McBBAYEB. 

Oral  Agreement  to  Locate  Mining  Claim  is  not  within  statute  of 
frauds. 

Approved  in  Hendricks  v.  Morgan,  167  Fed.  108,  109,  92  C.  C.  A. 
558,  Cascaden  v.  Dunbar,  157  Fed.  65,  84  C.  C.  A.  566,  Copper  Biver 
Mining  Co.  v.  McClellan,  2  Alaska,  144,  and  Mack  v.  Mack,  39  Wash. 
196,  81  Pac.  710,  all  following  rule;  Morrow  v.  Matthew,  10  Idaho, 
435,  79  Pac.  201,  enforcing  "grubstake"  agreement  to  locate  mining 
claim. 

Validity  of  Parol  Partnership  to  deal  in  real  property.  See  note, 
4  L.  B.  A.   (n.  s.)  429. 

Party  Locating  Land  as  Agent  for  another  on  oral  agreement  will 
be  declared  in  equity  to  hold  it  as  trustee  for  his  principal. 

Approved  in  Elliott  v.  Elliott,  3  Alaska,  362,  and  Thompson  v.  Burk, 
2  Alaska,  252,  both  following  rule;  Stevens  v.  Grand  Central  Min. 
Co.,  133  Fed.  30,  67  C.  C.  A.  284,  holding  relocation  of  mine  by  co- 
owner  in  his  own  name  merely  creates  him  trustee  for  all;  Shea  v. 
Nilima,  133  Fed.  213,  66  C.  C.  A.  263,  holding  party  who  locates  claim 
in  his  own  name  in  pursuance  of  partnership  agreement  is  trustee  for 
partnership. 

Cotenanta  in  Mines.    See  note,  91  Am.  St.  Bep.  855. 

Location  of  Mining  Claim.  See  note,  7  L,  B.  A.  (n.  a.)  774,  817, 
818. 

18  Cal.  590-615,  GBOGAN  y.  SAN  FBAN0IS60. 

Majority  of  Votes  of  All  Aldermen  whom  charter  of  1851  provided 
should  be  elected  is  necessary  to  pass  valid  ordinance. 
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Approved  in  In  re  Majority  of  Legislature,  8  Haw.  597,  holding 
vote  of  want  of  eonfidenee  in  cabinet  ean  be  passed  only  by  majority 
of  full  quota  of  elective  members  required  by  constitution. 

Statutes  Tiegaliisipg  Inyalid  municipal  contracts.  See  note,  27  L.  R. 
A.  702. 

Ab  Branch  of  State  Oorenunent,  City  levies  taxes  on  her  corpora- 
tors for  use  of  state,  and  money  thus  acquired  is  subject  to  legis- 
lative  control   entirely. 

Approved  in  State  v.  Aberdeen,  34  Wash.  69,  74  Pac.  1024,  in 
collection  of  liquor  licenses,  municipal  corporations  are  mere  agents 
of  state  and  limitations  cannot  run  in  their  favor  against  collection 
of  such  license  from  them  by  state. 

Maxim  'Nullum  Temiras  Occurrit  Begi.'*  See  note,  101  Am.  St. 
Bep.  162. 

Power  of  Legislature  to  Impose  Burdens  upon  municipalitlee  and 
to  control  their  administration  and  property.  See  note,  48  L.  R.  A. 
487. 

Act  of  Aiirll  26^  1858,  Relating  to  Ezecntion  of  certain  deeds 
and  canceling  certain  claims  by  treasurer  of  San  Francisco  was  never 
accepted  by  city,  and  deeds  so  executed  did  not  pass  title  to  prop- 
erty in   question. 

Distinguished  in  Ware  v.  Fitchburg,  200  Mass.  73,  85  N.  E.  954, 
holding  legislative  act  creating  corporation  to  administer  charitable 
trust  created  by  bequest  to  city  for  hospital  when  accepted  by 
city  made  corporation  agent  of  city  for  purposes  of  executing  trust. 

18  CaL  619-621,  HALL  T.  DOWLING. 

Exemption  from  Taxation  or  Assessment  of  lands  owned  by  gov- 
ernmental bodies,  or  in  whieh  they  have  an  interest.  See  notOi  132 
Am.  St.  Rep.  294,  332,  349. 

18  CaL  622-625,  STABS  ▼.  BAHBT. 
Indemnity  to  Slieriffs.    See  note,  86  Am.  St.  Rep.  555,  557>  558. 

18  OaL  625-629,  DOWLIKO  ▼.  POLOCE. 

Dismissal  of  Suit  in  Which  Temporary  Injunction  was  granted, 
for  want  of  prosecution,  has  same  effect  on  rights  of  parties  as 
would  have  resulted  from  same  judgment  upon  merits. 

Approved  in  Quinn  v.  Baldwin  Star  Coal  Co.,  1&  Colo.  App.  504, 
76  Pac.  554,  holding  counsel  fees  incurred  in  preparing  motion  to 
dissolve  writ  of  injunction  to  be  within  condition  of  bond  and 
recoverable  in  action  thereon,  though  plaintiff  dismissed  injunction 
suit  and  dissolved  writ  before  motion  was  filed;  St.  Joseph  etc. 
Power  Co.  v.  Graham,  165  Ind.  19,  74  N.  E.  499,  holding  no  action 
lay  for  breach  of  injunction  on  bond  after  dismissal  of  action  by 
consent;  In  re  Ward's  Estate,  152  Mich.  237,  116  N.  W.  30,  holding 
dismissal  by  consent  of  such  suit  dissolved  injunction  and  left 
parties  in  same  position  as  if  no  suit  had  been  brought;  Sammons 
V.  Pike,  105  Minn.  110,  117  N.  W.  245,  holding  dismissal  of  action 
extinguished  previous  judgment  rendered  therein,  and  left  parties 
in  same  situation  as  before  suit  begun;  Kelly  v.  Mead,  18  S.  D.  597, 
101  N.  W.  882,  holding  dismissal  of  action  for  injunction  on  motion 
of  plaintiff  in  effect  determines  injunction  was  improperly  issued. 
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Action  upon  Injunction  Bond  Lies  only  after  main  action  has  been 
determined. 

Approved  In  Lacey  ▼.  Davis,  126  Iowa,  677,  102  N.  W.  535,  dis- 
missing suit  on  injunction  bond  when  complaint  did  not  allege 
main  action  had  been  disposed  of. 

Oronnds  for  Injunction  cannot  be  Inqnirod  Into  in  suit  on  injnne- 
tion  bond. 

Approved  in  Bevell  v.  Smith,  25  Okl.  512,  lOd  Pac.  865,  following 
rule. 

18  CaL  629-632,  KELSEY  ▼.   TBUSTEES  OF  NEVADA. 

Act  Allowing  Collection  of  Taxes  based  on  assessment  of  previous 
year  is  valid. 

Approved  in  Worten  v.  City  of  Paducah,  1^3  Ky.  55,  93  S.  W.  620, 
upholding  act  providing  for  collection  of  taxes  on  realty  for  period 
of  four  years  based  on  assessment  of  first  year. 

18   Cal.   636-639,  PEOPLE  ▼.   KEEFEB. 

Where  One  Shoots  at  Another  With  Intent  to  kill  but  wounds  a 
third  person,  he  is  not  guilty  of  assault  with  intent  to  kill  such 
third  person  under  statute  creating  such  offense. 

Approved  in  State  v.  Mulhall,  199  Mo.  216,  219,  97  S.  W.  587,  588, 
7  L.  B.  A.  (n.  8.)  630,  holding  one  who  wounded  third  person  while 
attempting  to  assault  another  could  not  be  convicted  of  assault  with 
intent  to  kill  such  third  person. 

18   Cal.   640-643,  HIHN  ▼.  PECK. 

Injunction  Does  not  Ide  Against  Cutting  Timber  pending  partition 
of  land  where  insolvency  of  tenant  cutting  the  timber  is  not  shown. 

Distinguished  in  Scarborough  v.  Woodill,  7  Cal.  App.  41,  93  Pac. 
384,  granting  injunction  to  prevent  cutting  down  of  line  trees  by 
coterminous  owner. 

18  Cal.  643-649,  DOUGIJ^BS  ▼.  MAYOB  ETC.  OF  PLACEBVILLE. 

Charters  of  Municipal  Corporations  are  special  grants  of  power 
from  sovereign  authority  and  must  be  strictly  construed. 

Approved  in  Wichman  v.  PlacerviUe,  147  Cal.  164,  81  Pac.  538, 
holding  invalid  bond  issue  not  authorized  by  city  charter;  State 
V.  Clifford,  228  Mo.  205,  128  S.  W.  768,  upholding  city  ordinance 
regulating  width  of  tires  on  all  classes  of  vehicles  used  in  city. 

18  Cal.  650-653,  HOCKEB  ▼.  BEAS. 

Payment  of  Judgment  Obtained  on  Foredoaure  of  senior  mortgage 
before  sheriff's  deed  is  executed  redeems  the  property,  and  leaves 
it   subject   to   junior   mortgage   existing  at  time   of  foreclosure. 

Approved  in  Wemple  v.  Yosemite  Gold  Min.  Co.,  4  Cal.  App.  87, 
87  Pac.  ^83,  holding  redemption  of  foreclosed  property  by  judgment 
debtor  places  all  parties  in  original  position  except  that  debt  is 
paid. 

18  Cal.  654-659,  LEWIS  ▼.  LEWIS. 

Where  at  Marriage  Deceased,  a  Cattleman,  owned  cattle  valued 
at  $20,000  and  died  in  five  years  leaving  $40,000  worth  of  cattle, 
$4,000  of  which  was  original  stock,  community  property  was  differ- 
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eoce  between  original  Talue  of  stock  at  marriage  and  yalne  of  prop- 
erty posseesed  at  death. 

Distinguished  in  Estate  of  Granniss,  S  Cof.  Prob.  439,  440,  holding 
where  only  earnings  of  testator  after  his  second  marriage  were  $900 
during  eight  years  while  estate  appraised  at  $83,000,  entire  estate 
was  separate  property. 

Wbat  is  Oommiinity  Property.  See  notes,  1^  Am.  St.  Bep.  114; 
4  Cof.  Prob.  56. 

18  OaL  669-671,  BENIFF  V.  THE  'CYNTHIA. 

Miscellaneous. — Cited  in  Gervaise  t.  Brooking,  156  Cal.  112,  103 
Pac.  333. 

18  OaL  678-^6,  EX  PABTE  ANDREWS. 

Sabbath  Obsenrance  Act  of  1861  is  valid. 

Approved  in  State  v.  Dolan,  13  Idaho,  700,  710,  711,  712,  716,  92 
Pac.  999,  1000,  100i2,  14  L.  B.  A.  (n.  s.)  1259,  upholding  law  restrict- 
ing certain  kinds  of  business  on  Sunday;  State  v.  Weiss,  97  Minn. 
129,  105  N.  W.  llfiS,  upholding  act  prohibiting  public  traffic  in 
certain  articles  of  merchandise  on  Sunday;  Ex  parte  Kair,  28  Nev. 
147,  113  Am.  St.  Bep.  817,  80  Pac.  466,  upholding  eight-hour  smelter 
and  mining  law  of  1903. 

CoxiBtitationality  of  Sunday  Law.    See  note,  22  L.  B.  A.  721. 

Power  of  Municipal  Corporations  to  define,  prevent,  and  abate 
nuisances.     See  notes,  38  L.  B.  A.  643;  36  L.  B.'A.  601. 

Decision  Against  Constitutional  Bight  as  a  nullity  subject  to 
collateral  attack.     See  note,  39  L.  B.  A.  456. 

Miscellaneous. — Cited  in  dissenting  opinion  in  Walling  v.  Bown,  9 
Idaho,  751,  76  Pac.  322,  to  point  that  supreme  court  is  not  bound 
by  previous  decisions  of  same  court  on  similar  question. 

18  Cal.  68&-693,  CASSIN  v.  IffAESHAUi. 

Wbere  Supreme  Court  Modifies  Judgment  Below  for  apparent 
error,  which  appellant  might  have  corrected  below  on  motion,  re- 
spondent will  not  be  taxed  with  costs. 

Approved  in  Bryan  v.  Tormey  (Cal.),  21  Pac.  726,  following  rule. 

Interest  on  nnllq[uidated  Damages.  See  note,  28  L.  B.  A.  (n.  s.) 
37. 

18  Cal.  694-696,  BAY  ▼.  POPE. 

What  are  Betterments,  and  allowance  therefor.  See  note,  81  Am. 
St.  Bep.   177. 

18  Cal.  699-700,  PEOPLE  v.  BEBNSTEIK. 

Statute  on  New  Trial  in  Criminal  Cases  names  all  grounds  on 
which  it  may  be  had. 

Approved  in  People  ▼.  Amer,  151  Gal.  305,  90  Pac.  699,  following 
rule. 

18  CaL  704-709,  SCOTT  V.  HABBOB. 

Wbat  "Taking"  is  SufELcient  in  larceny.  See  note,  8S  Am.  St.  Bep. 
661. 

Larceny— What  Constitutes  Asportation.  See  notes,  88  Am.  St.  Bep. 
584,  586;  29  L.  R  A.  (n.  s.)  dS, 
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19  OaL  28-40,  PATTEB80N  v.  ELY. 

Allegation  in  Ejectment  Suit  of  Value  of  nse  and  oeenpation,  rents 
and  profits  consider ed,  and  held  to  be  in  effect  that  value  of  uae 
of  premises  during  exclusion  was  amount  stated. 

Approved  in  Lejson  ▼.  Davenport,  39  Mont.  67,  98  Pac.  64^,  com- 
plaint alleging  wrongful  occupation  of  plaintiff's  land  and  value  of 
use  and  occupation  held  to  be  for  wrongful  occupation  under  Be- 
vised  Codes,  section  0069;  Phillips  v.  Beynol^s,  79  Neb.  629,  113 
N.  W.  235,  upholding  petition  for  recovery  of  mesne  profits  of  land 
held  under  void  lease. 

Verbal  Stipnlatlons  of  Parties  cannot  be  Ckmsldered  on  appeal 
except  when  they  have  been  admitted. 

Approved  in  Heame  v.  I>e  Young,  111  Gal.  377,  43  Pac.  1109^ 
following  rule. 

Failure  to  Make  Specific  Denial  of  AllegatlonB  of  amount  of  dam- 
age in  ejectment  admits  the   damage. 

Overruled  in  McGrath  v.  Valentine,  167  Fed.  476,  93  C.  G.  A. 
109,  holding  general  denial  of  allegation  of  value  cannot  be  negative' 
pregnant    and  admission  of  any  value  at  all« 

19  Oal.  40-41,  PEOPLE  y.  EOBIKSON'. 

Talk  of  Person  in  Sleep  is  Inadmissible  as  evidence  against  him 
in  criminal  case. 

Approved  in  Hart  v.  Miller,  29  Ind.  App.  239,  64  N.  £.  245,  hold- 
ing inadmissible  admissions  of  insane  person. 

Distinguished  in  Chadwick  v.  United  States,  141  Fed.  239,  72  G. 
G.  A.  ^3,  admitting  self-charging  letters  in  evidence  against  de- 
fendant. 

Wben  Confession  Voluntary.    See  note,  18  Ix  B.  A.  (n.  s.)   780. 

19  OaL  41-46^  WHEATOK  T.  NEVILLE. 

Participation  in  Fraudulent  Intent  of  Debtor  which  will  invalidate 
transfer  to  pay  or  secure  debt  as  to  other  creditors.  See  note,  31 
L.  B.  A.  816,  020. 

Blg&t  of  Creditor  to  Buy  Property  from  debtor  in  satisfaction  of 
debt.    See  note,  86  L.  B.  A.  339. 
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19  Cal.  47-60,  QUMEB,  T.  ZJME  POINT. 

Value  of  Land  for  ^;>6cial  XTsea  cannot  be  considered  in  eondemna^ 
tion  proceedings. 

Approved  in  Sacramento  etc.  R.  R.  Co.  t.  H«ilbron,  156  Cal.  410, 
104  Pac.  980y  following  rule. 

19  CaL  64-77,  79  Am.  Dec.  196,  WRIGHT  v.  SOLOMON. 

When  Person  Holding  Property  under  conditional  sale  may  transfer 
perfect  title.     See  note,   134  Am.   St.  Rep.   281,   283. 

Agent'8  Power  to  Use  Principal's  Property  for  payment  of  own 
d«bt.    See  note,  14  L.  R.  A.  235. 

19  CaL  77-80,  COMSTOCK  ▼.  CLEMENS. 

Justice'3  Court  lias  Jurisdiction  of  motion  to  quash  execution  on 
its   own   judgment. 

Denied  in  Carr  v.  Pennsylrania  R.  R.  Co.,  108  Mo.  App.  391,  83 
S.  W.  982,  holding  justice  of  peace  hae  no  jurisdiction  of  motion  to 
quash  execution. 

Justice  Court  Judgment  Alleged  Void  may  be  Reviewed  on  certi* 
orari  although  time  for  appeal  has  expired. 

Approved  in  Olcese  v.  Justice's  Court,  156  Cal.  85,  103  Pac.  317, 
holding  certiorari  lies  to  review  judgment  of  superior  court  on  ap- 
peal from  justice  court  on  question  of  jurisdiction  of  person  of 
defendant. 

Equitable  Jurisdiction  in  Regard  to  injunctions  against  judgments. 
See  note,  32  L.  R.  A.  327. 

Injunctions  Against  Judgments  for  want  of  jurisdiction  or  in- 
Tallditj.    See  note,  31  L.  R.  A.  201,  207,  209. 

19  Cal.  82-93,  ADDISON  ▼.  SAITLNIER. 

Act  of  May  3,  1852,  Providing  for  Appointment  of  ganger  of 
port  of  San  Francisco,  is  valid. 

Distinguished  in  State  v.  Butterfield  Liveetock  Co.,  Ltd.,  17  Idaho, 
447,  134  Am.  St.  Rep.  263,  106  Pac.  457,  26  L.  R.  A.  (n.  s.)  1224, 
holding  void.act  imposing  license  tax  on  sheep  brought  in  from  other 
states. 

19  Cal.  86-86,  SMITH  ▼.  HALL. 

Statute  of  Limitations  Does  not  Begin  to  Bun  when  no  adminis- 
tration exists  on  estate  of  deceased  at  time  cause  of  action  accrued. 

Approved  in  Hibernia  Savings  etc.  Society  v.  Parnham,  153  Cal. 
580,  126  Am.  St.  Rep.  129,  96  Pac.  11,  and  Heeser  v.  Taylor,  1  Cal. 
App.  621,  82  Pac.  978,  both  following  rule;  dissenting  opinion  in 
Colonial  etc.  Mortgage  Co.  v.  Flemington,  14  N.  D.  187,  116  Am. 
St.  Rep.  670,  103  N.  W.  930,  majority  holding  failure  to  appoint 
administrator  of  estate  of  deceased  mortgagor  does  not '  prevent 
limitations  from  running  in  favor  of   his   heirs   against   foreclosure. 

Limitation  of  Actions.     See  note,  116  Am.  St.  Rep.  673. 

19  CaL  87-97,  SOTO  V.  KRODER. 

Decree  of  Federal  Court  Conflrmlng  Mexican  Land  Orant  entitles 
owner  to  maintain  ejectment  to  recover  premises  granted.  « 

Approved  in  Do  Guyer  v.  Banning  (Cal.),  25  Pac.  265,  following 
rule. 
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19  Oal.  97-101,  QtnVEY  T.  HAIJU 

Judgment  Against  Administrator  In  Action  on  judgrment  reeov- 
ered  against  intestate  in  lifetime  shonld  ihelnds  interest  on  first 
judgment. 

Approved  in  Estate  of  Mallon,  3  Cof.  Prob.  126,  127,  preference 
given  to  judgments  rendered  against  decedent  in  his  lifetime  in- 
cludes interest  due  thereon  at  time  of  payment. 

19  CaL  101-106,  BBEXSZE  v.  DOTLB. 

Special  Verdict  most  Find  Facts  expressly  and  specially,  not  gen- 
erally and  impliedly. 

Approved  in  Coburn  Cattle  Co.  v.  Small,  35  Mont.  293,  88  Pac. 
955,  holding  special   verdict   insufficient  to   sustain   judgment. 

What  Special  Vaidict  must  contain.    See  note,  24  L.  B.  A.  (n.  s.) 

19  OaL  109-113,  79  Am.  Dec.  204,  BICKEBSTAPF  v.  D0X7B. 

Sheriff  Seising  Goods  of  Debtor  in  possession  of  stranger  must 
justify  under  judgment  authorizing  issuance  of  writ. 

Approved  in  Old  Settlers'  Investment  Co.  v.  White,  158  Cal.  243, 
110  Pac.  926,  applying  rule  where  controversy  was  between  officer 
seiadng  on  execution  and  chattel  mortgagee. 

19  Cal.  113-118,  HAIGHT  v.   GBEEN. 

Complaint  in  Ejectment  Alleging  That  Plaintiff  Is  owner  of  specific 
real  property  is  an  averment  of  an  ultimate  fact. 

Approved  in  Corea  v.  Higuera,  153  Cal.  45^5,  95  Pac.  884,  17  L. 
B.  A.  (n.  s.)  1018,  holding  allegation  that  plaintiff  is  owner  of  right 
of  way  over  defendant's  land,  and  that  such  easement  is  appurte- 
nant to  plaintiff's  land,  is  sufficient  statement  of  ultimate  fact. 

Failnre  of  Attorney  to  Appear  at  Trial  for  Defendant  because  of 
attendance  at  another  trial  is  not  ground  for  setting  aside  judgment. 

Approved  in  Cox  v.  O'Neil  (Cal.),  4  Pac.  457,  refusing  to  set  aside 
judgment  because  of  absence  of  attorney  for  defendant  without  good 
cause  shown. 

19  Cal.  120-124,  BBADBUBY  ▼.  BABNB8. 

Wbo  mtCy  not  Pnrchase  at  judicial,  execution  and  other  compul- 
sory sales.     See  note,  136  Am.  St.  Bep.  817. 

Bights  of  Partners  Inter  Se  in  partnership  realty.  See  note,  28 
L.  B.  A.  92. 

19  Cal.  127,  SWAIK  ▼.  NAGLEE. 

Court  has  Power  to  Amend  Clerical  Errors  in  entering  judgment 
at  any  time  so  that  entry  corresponds  to  judgment  as  rendered. 

Approved  in  "San  Francisco  v.  Brown,  153  Cal.  051,  96  Pac.  284, 
holding  court  could  vacate  judgment  incorrectly  entered  and  correct 
it. 

19  CaL  130-131,  EX  PABTE  BIBD. 

Issaes  of  Fact  cannot  be  Betried  on  habeas  corpus. 

Approved  in  In  re  Myrtle,  2  Cal.  App.  386,  84  Pac.  337,  holding 
habeas  corpus  cannot  be  invoked  to  review  judgment  for  error  com- 
mitted in  exercise  of  jurisdiction,  nor  to  review  any  matter  of  de« 
fense. 
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Oomplaint  ChMrging  Violation  of  Law  need  not  let  up  and  negatiTo 
exceptions,  such  being  matter  of  defense. 

Approved  in  Ex  parte  Fedderwitz  (Cal.)i  <(2  Pac.  941,  holding 
sufficient  complaint  charging  in  general  terms  violation  of  liquor 
ordinance,  without  alleging  defendant  to  be  licensed  druggist. 

19  CaL  133-140,  EX  PARTE  BRANIOAK. 

Magistrate  Examining  Person  Accused  of  Grime  must  make  written 
•rder  signed  by  him  holding  accused  to  answer  to  the  charge  as 
prerequisite  to  valid  filing  of  information. 

Approved  in  People  v.  Siemsen,  153  Cal.  389,  96  Pac.  864,  holding 
such  order  necessary  prerequisite  to  information;  Ex  parte  Fowler, 
6  Cal.  App.  554,  90  Pac.  960,  holding  omission  of  words,  "with  malice 
aforethought,"  in  order  for  commitment  for  assault  with  deadlj 
weapon,  does  not  invalidate  such  order. 

19  Oal.  140-143,  79  Am.  Dec.  206,  GRIM  ▼.  NORRIS. 

Right  of  Trial  by  Jury  in  Common-law  Oases  may  be  insisted  upon. 

Approved  in  Russell  v.  Alt,  12  Idaho,  794,  8d  Pac.  417,  13  L.  R.  A. 
(n.  s.)  146,  holding  court  could  not  submit  common-law  case  to 
referee  over  objection  of  either  party;  Av^ry  Mfg.  Co.  v.  Crumb, 
14  N.  D.  63,  103  N.  W.  411,  plaintiff  in  action  to  foreclose  chattel 
mortgage  and  praying  equitable  relief  not  entitled  to  jury  trial. 

Oonstltntlonality  of  Compnlaory  Reference  in  actions  at  law.  See 
note,  13  L.  R.  A.  (n.  s.)  14i6,  148. 

19  OaL  143-145,  FORD  V.  CHAMBERS;  8.  C,  28  Cal.  IS. 

Preponderance  of  Evidence  Only  is  necessary  to  establish  fact  in 
civil  4UStion. 

Approved  in  Big  Three  Min.  and  Mill  Co.  v.  Hamilton,  157  Cal. 
140,  137  Am.  St.  Rep.  118,  107  Pac.  306,  approving  charge  as  to 
preponderance  of  evidence;  Cooper  v.  Spring  Valley  Water  Co  ,  16 
Cal.  App.  22,  116  Pac.  300,  in  action  for  conversion  of  corporate  stock 
claimed  to  have  been  stolen  by  third  party,  instructions  on  burden  of 
proof  held  erroneoua. 

19  Cal.  160-158,  HENSHAW  ▼.  BUTTE  C0X7NTT. 

Action  of  Board  of  SupervlBors  in  Granting  Ferry  License  cannot 
be  reviewed  on  certiorari. 

Approved  in  City  Council  ▼.  Hanley,  9  Colo.  App.  394,  75  Pac.  601, 
on  certiorari  to  review  action  of  city  council  in  aldermanic  election 
contest  court  could  only  inquire  into  jurisdiction  of  counciL 

19  CaL  188-209,  TOWNSEND  ▼.  GORDON. 

Sale  of  Land  by  Administrator  which  is  included  in  order  of  sale 
but  not  in  petition  therefor  is  void. 

Approved  in  Colligan  v.  Cooney,  107  Tenn.  220,  64  S.  W.  33,  holding 
void  decree  of  sale  in  proceedings  to  enforce  tax  lien  where  de- 
scription of  property  in   pleadings  was  insufficient  to  support  deed. 

Came  for  Which  Decedent's  Real  Estate  may  be  sold.  See  note, 
79  Am.  St.  Rep.  82. 

19  Cal.  210-219,  79  Am.  Dec.  212,  WATERMAN  v.  LAWRENCE. 

Guardian  ad  Litem  Appointed  to  Represent  Infant  in  jmrtition 
suit  has  power  to  rlefenrl  for  infant  solely  against  claim  set  up  for 
partition  of  common  estute. 
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Approved  in  Skinner  v.  Kniekrehm,  10  Gal.  App.  iK)l,  102  Pae.  449, 
holding  order  appointing  guardian  ad  litem  for  bringing  suit  against 
individual  is  valid  if  another  party  is  later  ,made  joint  defendant; 
Missouri  Paeific  By.  Go.  v.  Lasca,  79  Kan.  319,  9i9  Pae.  619,  21  L. 
B.  A.  (n.  s.)  338,  parent  acting  as  next  friend  of  infant  cannot  bind 
infant  bj  settlement  of  action. 

Bii^ts,  Dntles  and  Powers  of  guardian  ad  litem  of  infants.  See 
notes,  97  Am.  St.  Bep.  996,  997;  3  Cof.  Prob.  16,  17. 

Qnardlaa  ad  Utem  eannot  Admit  Away  Bighti  of  ward  by  an- 
swer. 

Approved  in  Kimble  v.  Dailey,  127  Iowa,  673,  103  N.  W.  1012, 
guardians  ad  litem,  upon  application  of  regular  guardian  for  order 
to  sell  lands  to  pay  debts)  may  interpose  as  affirmative  defense 
claim  that  guardian  had  mismanaged  estate  and  should  account 
for  loss  through  negligence. 

Admiaaioiia  and  WatTors  by  Fiduciaries  in  actions.  See  note,  32 
L.  B.   A.   671. 

Action  for  Partltioa  li  Qpecial  Statutory  Proceeding  and  must  be 
strictly  pursued. 

Approved  in  Hurley  v.  O'Neill,  31  Mont.  600,  following  rule. 

19  OaL  219-248,  OHATEB  y.  8A^  FBANOI8CO  SUQAB  BEFININa 
CO. 

CoriMration  Organised  With  Pull  Knowledge  of  Agreement  among 
corporators,  which  was  for  a  long  time  acted  upon,  thereby  adopts 
and  is  bound  by  the  agreement. 

Approved  in  Turner  v.  Markham,  165  Gal.  571,  102  Pae.  275, 
upholding  agreement  among  corporators  to  exchange  stock  for 
mining  property;  Baldwin  v.  Miller  and  Lux,  152  Gal.  457,  92  Pae. 
1034,  corporation  may  lawfully  be  trustee  of  property  as  to  its 
stockholders,  though  holding  no  beneficial  interest  therein;  Kelly  v, 
Ning  Yung  Ben.  Asen.,  2  Gal.  App.  463,  84  Pae.  332,  parent  corpora- 
tion is  liable  for  work  performed  through  agency  of  auxiliary  cor- 
poration formed  for  purpose  of  performing  such  work;  Turner  v. 
i^delity  Loan  Goncern,  2  Gal.  App.  131,  83  Pae.  66,  adoption  of 
incorporators'  agreement  by  corporation  cannot  be  objected  to  on 
ground  of  directors'  interest,  who,  though  trustees,  were  sole  benefi- 
ciaries and  in  this   capacity  could  act. 

Contract  for  Issuancs  of  Corporate  Stock  to  purchaser  will  be 
specifically  enforced  where  there  is  special  cause  for  requiring  stock 
to  be  delivered. 

Approved  in  Schmidt  v.  Pritchard,  1^  Iowa,  248,  112  N.  W.  804, 
upholding  order  for  specific  performance  of  delivery  of  pro  rata 
share  of  newly  issued  corporate  stock  to  stockholder  when  stock 
had  no  market  value  and  could  not  be  purchased. 

Specific  Performance  of  Contracts  for  sale  of  corporate  stock. 
See  notes,  135  Am.  St.  Bep.  699;  50  L.  B.  A.  511. 

Miscellaneous. — Gited  in  Baldwin  v.  Miller  and  Lux,  152  Gal.  463, 
92  Pae.  1033,  to  point  that  corporation  may  legally  be  formed  to 
take  over  assets  and  elose  up  business   of  partnership. 

19  CaL  248-276,  BSTBABA  ▼.  MUBPHY. 

Equitable  Defense  in  Ejectment  must  first  be  passed  on  by  court 
before  trial  of  issues  at  law. 
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ApproTed  in  Kennj  t.  McKenzie,  25  S.  D.  405,  127  N.  W.  601, 
following  TTile;  Cottoa  t.  Butterfield,  14  N.  D.  4G9,  105  N.  W.  237, 
holding  oquitablt  counterclaim  ihould  be  passed  on  bj  court  before 
trial  of  issuee  of  law;  Tonopah  A  Goldfield  B.  B.  Co.  y.  Fellanbaum, 
32  Nev.  295,  107  Pac.  8S7,  arguendo. 

19  Oal.  278-291,  79  Am.  Dec.  215,  MEEKEB  ▼.  HABBI8. 

Facts  Constituting  Fraud  must  be  Stated  in  complaint  with  suffi- 
cient distinctness  to  put  adverse  party  on  defense. 

Approved  in  Fox  t.  Hale  etc.  Silver  Min^  Co.  (Cal.),  53  Pac.  35, 
following  rule. 

Participation  in  Fraudulent  Intent  of  debtor  which  will  invali- 
date transfer  to  pay  or  secure  debt  as  to  other  creditors.  See  note, 
31  L.  B.  A.  617. 

19  CaL  291-292,  79  Am.  Dec.  218,  WEBST£B  ▼.  WADE. 

Employer  is  Liable  for  Wages  for  Full  Contract  period  of  service 
if  servant  is  discharged  without  good  cause  before  termination  of 
such    period. 

Approved  in  Shirley  v.  Board  of  Trustees  of  Cottonwood  School 
Dist.  (Cal.),  31  Pac.  366,  holding  demand  for  payment  essential 
to  relief  on  such  discharge;  Schoql  Dist.  of  Omaha  v.  McDonald, 
68  Neb.  621,  94  N.  W.  833,  holding  on  breach  of  contract  for  cer- 
tain personal  services,  measure  of  damages  is  contract  price  less 
what  it  would  have  actually  cost  to  carry  out  contract. 

Bight  of  Wrongfully  Discharged  Servant  to  wages  for  contract 
period  subsequent  to  discharge.    See  note,  5  L.  B.  A.  441. 

Effect  of  Part  Performance  of  contract  for  services.  See  note, 
24  L.  B.  A.  232. 

Loss  of  Profits  as  Element  of  Damages  for  breach  of  contract.  See 
note,  53  L.  B.  A.  59. 

19   Cal.    302-305,   DEPUTY  ▼.   STAPLEFOBD. 

Fraud  in  Obtaining  Deed  to  Property  will  not  affect  title  of  bona 
fide  purchaser  for  value  from  vendee  in  such  deed. 

Approved  in  Schultz  v.  McLean  (Oal.),  25  Pac.  428,  holding  fraud 
of  third  party,  who  was  agent  of  grantor,  will  not  avoid  deed  to 
grantee  who  was  ignorant  of .  fraud. 

19  Cal.  S0&-319,  WOLF  ▼.  BALDWIN. 

Possession  Accompanied  by  Beal  and  Effectual  Enjoyment  is  the 
kind   of  occupation   contemplated   under   Van   Ness   ordinance. 

Approved  in  Lofstad  v.  Murasky,  152  Cal.  68,  91  Pac.  1010,  holding 
possession  under  McEnerney  act  must  be  actual,  visible,  exclusive 
use  and  enjoyment;  111.  Steel  Co.  v.  Jeka,  123  Wis.  428,  101  N. 
W.  402,  holdiog  in  ejectment  suit,  evidence  of  adverse  possession  was 
sufficient  to  go  to  jury;  Pioneer  Investment  etc.  Co.  v.  Board  of 
Education,  35  Utah,  9,  136  Am.  St.  Rep.  1016,  99  Pac.  152,  holding 
evidence  of  adverse  possession  sufficient  to  sustain  title  thereunder. 

19  Cal.  330-354,  BICKETSON  ▼.  BICHABDSON. 

Where  Mortgage  Mentions  Interest  Without  Stipulating  Bate,  sub- 
sequent purchasers  are  liable  for  principal  and  interest  stipulated 
in   notes  secured  thereby. 

Approved  in  Hindricks  v.  Brady,  20  S.  D.  602,  606,  108  N.  W.  334, 
335,  Hinrichs  v.  Brady,  23  a    D.  253,  121  N.  W.   778,  and  Stewart 
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T.  Walker,  80  Neb.  71,  127  Am.  St.  Rep.  747,  113  N.  W.  815,  all 
holding  subsequent  purchasers  liable  only  for  interest  rate  stipulated 
in  reeorded  mortgage. 

19  CaL  354-364,  JUNOEBMAN  ▼.  BOVER 

Tenant's  Duty  to  Leave  Premises  in  good  condition.  See  note, 
64  L.  B.  A.  663. 

19  CaL  374-388,  KENNEDY  ▼.  HAMEB. 

Bigbt  to  Civil  Action  for  forcible  entry  and  detainer.  Se6  note, 
121  Am.  St.  Eep.  379. 

19  CaL  391-393,  FALL  v.  ICABYSVILLB. 

Exeniption  from  Taxation  or  assessment  of  lands  owned  by  govern- 
mental bodies,  or  in  which  they  have  an  interest.  See  note,  132  Am, 
St.   Rep.   309,   325,   331. 

19  Cal.  425-426,  PEOPLE  ▼..HALL. 

Indictment  for  Larceny  of  Property  of  Estate  is  bad.  Property 
should  be  charged  as  belonging  to  particular  individual  who  is  un- 
known. 

Approved  in  State  v.  Hammons,  226  Mo.  613,  126  S.  W.  424,  fol-  i 

lowing  rule. 

Distinguished  in  State  v.  Rathbone,  8  Idaho,  173,  67  Pac.  189,  hold- 
ing no  material  variance  existed  when  proof  showed  stolen  property 
to  belong  to  two  persons  jointly  when  indictment  avers  it  belonged 
to  one. 

Denied  in  Hendee  v.  State,  80  Neb.  82,  113  N.  W.  1051,  upholding 
indictment  charging  property  embezzled  belonged  to  an  estate.  / 

19  CaL  426-447,  PEOPLE  ▼.  BONNET. 

Conrt  may  Permit  Jury  in  Criminal  Trial  to  view  physical  objects 
eonnected  with  the  crime  without  presence  of  prisoner. 

Approved  in  Eliaa  v.  Territory,  9  Ariz.  14,  76  Pac.  610,  holding  view 
of  place  of  homicide  properly  taken  in  absence  of  prisoner  where  no 
witnesses  were  examined  at  the  view. 

View  by  Jury.    See  note,  42  L.  R.  A.  372,  378. 

Separation  of  Jurors  After  Retirement  considered  and  held  not  to  be 
ground  for  new  trial. 

Approved  in  Shivers  v.  Territory,  13  Okl.  477,  74  Pac.  903,  holding 
technical  separation  of  jury  did  not  prejudice  defendant. 

19  CaL  447-461,  WEBEB  ▼.  MAB8HALL.      • 

Parol  Contract  for  Purchase  of  Land  held  to  be  invalid  after  party 
claiming  benefit  had  delayed  five  years  to  demand  performance. 

Approved  in  Brown  v.  Town  of  Sebastopol,  153  Cal.  709,  96  Pac. 
365,  19  L.  K  A.  (n.  s.)  178,  holding  irregularity  of  parol  contract  to 
purchase  land  obviated  by  part  performance. 

Parties  in  Ejectment  are  Entitled  to  Trial  by  jury  on  legal  issues, 
but  not  on  equitable  issues. 

Approved  in  Reay  v.  Butler  (Cal.),  7  Pac.  671,  holding  plaintiff  in 
ejectment  had  right  to  jury  trial^  although  intervener  prayed  equitable 
relief. 
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10  CaL  476-486,  SBOTH  ▼.  BICHMOND. 

Defense  of  UmitatloiiB  may  be  Taken  Advantage  of  by  demarrer  if 
it  appears  on  face  of  pleadings,  otherwise  bj  answer. 

Approved  in  Chemung  Min.  Co.  ▼.  Hanley,  9  Idaho,  794,  77  Pac.  228, 
following  rule;  Palmtag  y.  Boadhouse  (Cal.),  34  Pac.  112,  holding 
complaint  did  not  sufficiently  show  cause  barred*  by  limitation  to 
sustain  demurrer. 

Extenaion  of  Mortgage  Uen  by  renewal  of  secured  debt.  See  note, 
55  L.  B,  A.  690. 

19  CaL  486-491,  DAKA  T.  BAN  FBANdSOO. 

Warrants  Drawn  by  Olty  Anditor  specifying  what  they  are  drawn 
for  are  not  negotiable  instruments. 

Approved  in  Swanson  v.  City  of  Ottumwa,  131  Iowa,  648,  106  N.  W. 
12,  5  I/.  B.  A.  (n.  s.)  860,  where  negotiable  bonds  were  void  for  want 
of  power,  they  could  not  be  recovered  On  aa  non-negotiable  instru- 
ments. 

19  OaL  491-498,  AH  HEE  ▼.  OEIPPEN. 
Ifocatlon  of  Mining  Claim.    Bee  note,  7  L.  B.  A.  (n.  s.)  786. 

19  Cal.  501-613,  STATE  ▼.  CONKUNO. 

Revision  of  Statate  is  New  lasw  and  repeals  whatever  is  not  in- 
eluded  in  the  revision. 

Approved  in  Southern  Pac.  Co.  v.  Bartine,  170  Fed.  741,  holding 
Nevada  act  of  March,  1907,  regulating  railroads,  not  amendatory  of 
former  acts  but  complete  act  covering  entire  subject. 

Implied  Repeal  of  Statates.    See  note,  86  Am.  St.  Bep.  279,  280,  281. 

19.  CaL  518-^36,  LATHBOP  ▼.  MILUi. 

Where  General  Provision  of  Act  is  Unconstitational,  particular  pro- 
visions, not  independent,  are  void  also. 

Approved  in  Western  Union  Tel.  Co.  v.  Austin,  67  Kan.  215,  72  Pac. 
852,  holding  two  separate  acts  were  in  effect  one  act,  and  declaring 
void  the  second  when  first  had  already  been  declared  void. 

■ 

19  Cal.  53&-660,  81  Am.  Dec.  77,  PEOPI£  t.  TINDEB. 

Admission  to  Ball  Except  In  Capital  Cases  is  a  right  of  the  ae- 
cused  which  cannot  be  properly  refused. 

Approved  in  £z  parte  Buef,  8  Cal.  App.  469,  97  Pac.  90,  following 
rule;  State  v.  Kauffman,  20  S.  D.  620,  108  N.  W.  246,  holding  void 
act  providing  court  could  exercise  discretion  in  admitting  to  bail  in 
capital  cases. 

Burden  of  Proof  on  Application  for  Ball,  after  indictment  is  on  ap- 
plicant. 

Approved  in  dissenting  opinion  in  Ex  parte  Firmin,  60  Tex.  Cr.  371, 
131  S.  W.  1114,  majority  holding  where  on  habeas  corpus  by  one  charged 
with  murder  to  obtain  bail,  state  introduced  only  indictment,  warrant 
and  return,  and  relator  introduced  no  evidence,  bail  should  have  been 
granted. 

Presumption  of  Innocencs  in  habeas  corpus  proceedings.  See  note, 
22  L.  B.  A.  678. 
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19  Oat  563-570,  BI0S8  ▼.  BEBD. 

Fieadar  Dosirini^  to  Avail  Himself  of  Btatutorj  right  granted  on 
particular  facts  must  allege  such  facts  in  complaint. 

Approved  in  Sherwood  t.  Stephens,  13  Idaho,  406,  90  Pac.  348,  in 
order  to  maintain  action  for  damages  resulting  from  release  of  fish 
from  private  pond,  facts  showing  pond  was  established  in  accordance 
with  law  must  be  pleaded. 

19  Oal.  579-597,  PEOPLE  y.  VLAXB. 

Water  Collected  in  Beservoirs  or  Pipes  and  thus  separated  from 
original  source  of  supply  is  personal  property. 

Distinguished  in  Stanislaus  Water  Go.  v. .  Bachman,  152  Cal.  725, 
93  Pac.  862,  15  L.  B.  A.  (n.  s.)  359,  holding  right  to  v/ater  diverted 
from  stream  by  canal  is  realty. 

Title  to  Land  Condemned  /or  Use  of  water  company  vests  only  to 
extent  necessary  for  purposes  of  corporation.  • 

Approved  in  Sherman  v;  Sherman,  23  S.  D.  503,  122  K.  W.  446, 
release  of  land  to  railroad  considered  and  held  to  have  effect  of  war- 
ranty deed. 

Act  of  1858,  ProTiding  for  Estimation  of  compensation  in  condemna- 
tion proceedings,  is  not  void  as  depriving  party  of  right  of  jury  trial. 

Approved  in  Portneuf  Irr.  Go.  v.  Budge,  16  Idaho,  127,  100  Pac.  1050, 
holding  right  to  trial  by  jury  in  condemnation  proceedings  does  not 
exist  independently  of  statute. 

Eziatence  of  Public  Use  as  question  for  courts.  See  note,  88  Am. 
St.  B^p.  946. 

Judicial  Power  Orer  Emlneot  Domain.  See  note,  22  L.  B.  A.  (n.  s.) 
157. 

Eatabliahment  and  Begolatlon  of  municipal  water  supply.  See  note, 
61  L.  B.  A.  40. 

19  Oal  600-601,  PEOPUB  ▼.  POOOI. 

Indictment  for  Irfirceny  by  Bailee  must  state  fact  of  conversion, 
with  intent  to  steal,  without,  particulars  as  to  mode  of  commission. 

Approved  in  State  v.  Hoiton,  88  Minn.  173,  92  N.  W.  542,  holding 
indictment  for  larceny  by  bailee  must  state  name  of  bailor  and  pre- 
eise  purpose  for  which  bailment  was  made. 

EmbeBzlement  by  Bailees.    See  note,  87  Am.  St.  Bep.  44. 

Larceny  from  PoeeesaLon  of  Servanta  or  Agwita.  See  note,  88  Am. 
St.  Bep.  583. 

19  CaL  605-606,  MULHOLLAND  v.  HEYNEMAN. 

Order  of  Lower  Oomrt  Befusiag  to  Set  Aside  Judgment  on  ground 
of  inadvertence,  surprise  and  excusable  neglect  affirmed. 

Approved  in  Cox  v.  O'Neil  (Gal.),  4  Pac.  457,  following  rule. 

19  Col  609^16,  BUTTE  TABLE  MOUNTAIN  00.  ▼.  MOBOAN. 

Change  of  Use  or  Ohannel  of  water  appropriated,  dee  note,  30  L. 
B.  A.  386. 

19  Oal.  617-623,  KNOX  v.  MAB8HALL. 

Sheriff  Seizing  Goods  in  Possession  of  stranger  claiming  them 
as  his  own  must  justify  under  both  writ  and  judgment. 
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Approved  in  Old  Settlers'  Investment  Oo.  t.  White,  158  Cal.  243, 
110  Pac.  925,  applying  rule  where  controversy  was  between  officer 
seizing  on  execution  and  chattel  mortgagee. 

19  Cal.  623-626,  81  Am.  Dec.  90,  LOGAN  ▼.  DBISCOLL. 

Owner  of  Mining  Claim  may  Use  It  in  lawful  manner,  but  no  man- 
ner is  lawful  which  precludes  another  from  the  enjoyment  of  his 
rights. 

Approved  in  dissenting  opinion  in  Mountain  Copper  Co.  v.  United 
States,  142  Fed.  647,  73  C.  C.  A.  621,  majority  refusing  injunction  to 
restrain  smelter  company  from  continuing  operations  which  injured 
vegetation  on  adjacent  lands. 

Pollution  of  Stream  by  lifilnlng.    See  note,  24  L.  B.  A.  64. 

19  Oal.  62e-628,  MAHONE  v.  MAHONE. 
Dnmkenness  aa  Affecting  DlYorce.    See  note,  34  L.  B.  A.  451. 

19  Cal.  62»-632,  OBONIFIEB  V.  PUYMIBOL. 

Admissions  and  Waivers  by  fiduciaries  in  actions.  See  notes,  32 
L.  B.  A.  677,  686. 

19  CaL  632-636,  BABBETT  y.  OBAHAM. 

When  Order  is  Made  upon  Affldavlts  and  there  is  conflict  in  affi- 
davits, those  supporting  prevailing  party  will  be  taken  as  true  on 
appeal.  / 

Approved  in  Doak  ▼.  Bruson,  152  Cal.  19,  91  Pac.  1002,  following 
rule. 

19  Oal.  644-645,  THOMAS  ▼.  FOGABTT. 

Judgment  of  Court  Entered  One  Week  After  Term  Day  held  valid 
although  sheriff  had  on  fifth  day  after  term  day  adjourned  court  for 
nonattendance  of  judge. 

Approved  in  Wilson  v.  State,  3  Okl.  Cr.  716,  109  Pac.  290,  holding 
void  proceedings  before  court  after  lapse  of  term  by  reason  of  failure 
of  judge  to  attend  for  two  days  from  day  set. 

19  Cal.  646-660,  DUFF  v.  HOBBS. 

Wliat  may  be  Subject  of  Counterclaim  discussed. 

Cited  in  Potter  v.  Lohse,  31  Mont.  98,  77  Pac.  421,  holding  judg-     i 
ment  could  not  be  set  off  in  action  of  conversion. 

19  CaL  660-676,  LESTBADE  v.  BABTH. 

Court  of  Equity  can  Correct  Error  in  material  particular  of  written 
agreement  so  as  to  make  it  conform  to  the  intention  of  parties. 

Approved  in  House  v.  McMuUen,  9  Cal.  App.  669,  100  Pac.  346, 
following  rule. 

Open  and  Exclusive  Possession  of  IM  to  which  occupant  did  not 
have  legal  title  is  sufficient  to  put  subsequent  purchaser  of  title' upon 
inquiry  as  to  occupant's  rights. 

Approved  in  Edwards  v.  Montgomery,  26  Okl.  863,  110  Pac.  780, 
following  rule. 

Effect  of  Poflsession  of  Beal  Property  as  notice.  See  notes,  104  Am. 
St.  Bep.  394;  13  L.  B.  A.  (n.  s.)  56,  60. 
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19  CaL  67&^683,  PEOFLB  ▼.  LOVE. 

]>istinction  Between  Penalty  Bonds  and  liquidated  damages  dii- 
enssed. 

Cited  in  People  v.  Barrett,  6  Gal.  App.  580,  92  Pac.  647,  holding 
appeal  bond  void  ae  being  too  onerous;  Barber  Asphalt  Par.  Go.  v. 
City  of  Wabash,  43  Ind.  App.  174,  86  N.  E.  1036,  holding  provision  to 
"pay  or  forfeit"  certain  sum  as  "liquidated  damages,"  in  contract  for 
street  improvement,  to  be  for  liquidated  damages  and  not  penalty. 

Becognizance  Need  not  be  Signed  by  Accna^d  to  render  sureties 
liable. 

Approved  in  State  v.  Quattlebaum,  67  3.  G.  206,  45  8.  £.  162, 
following  rule. 

I  Oftl.  Note*— Sp 
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20  CaL  89-45,  PHELAK  ▼.  8AK  FBANOISCO. 

Buling  by  Appellate  Obnrt  on  Point  Distinctly  Made  upon  previoua 
appeal  ia  final  authority  on  that  point  in  all  subsequent  proceedings. 

Approved  in  People's  Lumber  Go.  v.  Gillard,  6  Gal.  App.  438,  W) 
Pae.  557,  Hall  v.  Blackman,  9  Idaho,  559,  75  Pac.  609,  Bye  v.  Grary, 
13  N.  M.  456,  85  Pac.  1039,  9  L.  B.  A.  (n.  s.)  1136,  and  Crary  v.  Field, 
10  N.  M.  264,  61  Pac.  119,  all  following  rule. 

Distinguished  in  Lorimer  v.  Fairchild,  68  Kan.  342,  75  Pae.  128, 
holding  supreme  court  on  second  appeal  would  review  case  which  had 
been  remanded  for  new  trial  by  court  of  appeals,  which  court  had 
given  decision  at  variance  with  decision  of  another  department  on 
same  point. 

OoncLusiYeness  of  Prior  Decisions  on  subsequent  appeals.  See  note, 
34  L.  B.  A.  321. 

Ctoort  of  Sessions  cannot  be  Invested  with  other  than  judicial  func- 
tions. 

Approved  in  State  v.  Brill,  100  Minn.  518,  111  N.  W.  647,  holding 
void  statute  requiring  judges  of  district  court  to  appoint  members 
of  county  board  of  control. 

20  CaL  45-48,  MITCHZ£LL  ▼.  DAVIS. 

Bight  to  Civil  Action  for  forcible  entry  and  detainer.  See  note,  121 
Am.  St.  Bep.  373. 

Occupation  of  Premises  as  a  Servant  and  as  a  tenant.  See  note,  4 
L.  B.  A.  (n.  s.)  717. 

20  Cal  66-68,  81  Am.  Dec.  93,  SEIJ>EN  ▼.  CAQHBiAK. 

One  Acting  in  Good  Faith  on  erroneous  advice  of  reputable  counsel 
is  not  chargeable  with  willful  intent  to  commit  wrongful  act. 

Approved  in  United  States  v.  Homestake  Min.  Go.,  117  Fed.  488,  54 
C.  C.  A.  303,  following  rule. 

Damages  for  Trespass  Without  Malice  is  limited  to  direct  and 
natural  consequences  of  act,  and  must  be  susceptible  of  computation. 

(SOT) 
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Distinguished  in  Lum  Ah  Lee  v.  Ah  Spong,  16  Haw.  165,  166,  assess- 
ing damages  for  illegal  diversion  of  water  causing  injury  to  crop 
although  partly  caused  by  drought. 

Bamages  for  Tort  as  Affected  by  loss  of  profits.  See  note,  52  L.  B. 
A.  57. 

20  Cal.  68-68,  BLOOK  ▼.  SHAW. 

Where  Party  Dies  Pending  Dedaion  on  Appeal,  judgment  should  be 
entered  as  of  day  anterior  to  death. 

Approved  in  Teske  v.  Dittberner,  70  Neb.  559,  113  Am.  St.  Bep. 
802,  98  N.  W.  62,  following  rule. 

20  Cal.  72-75,  OBAKDALL  ▼.  AMABOB  COUNTT. 

Mandamtui  Lies  Only  to  Enforce  Performance  of  duty  resulting  from 
office,  trust  or  station. 

Approved  in  Meyer  v.  San  Francisco,  150  Cal.  134,  88  Pac.  723,  10 
L.  B.  A.  (n.  8.)  110,  refusing  mandamus  to  compel  payment  of  bonds 
because  duty  to  pay  could  not  arise  until  funds  were  in  treasury  for 
purpose;  Williams  v.  Bagnelle  (Cal.),  70  Pac.  1058,  refusing  mandamus 
to  compel  superintendent  of  schools  to  draw  requisition  for  teacher's 
salary;  dissenting  opinion  in  Cornell  Co.  v.  Barber,  31  B.  I.  423,  76 
Atl.  825,  majority  holding  mandamus  proper  remedy  te  compel  town 
treasurer  to  pay  audited  claims. 

Mandamus  as  Proper  Bemedy  against  public  officers.  See  note, 
98  Am.  St.  Bep.  881. 

20  Cal.  7&-80,  PEOPLE  ▼.  MYEB8. 

Indictment  for  Arson  Need  not  State  in  terms  defendant  "set  fire" 
to  dwelling. 

Approved  in  State  v.  Judd,  132  Iowa,  298,  109  N.  W.  893,  hold- 
ing indictment  for  felony  need  not  aver  act  was  done  "feloniously"; 
State  v.  Ham,  21  S.  D.  601,  114  N.  W.  71<(,  holding  information 
for  larceny  of  cattle  did  not  sufficiently  identify  cattle. 

Crime  of  Arson,  and  who  may  commit  same.  See  note,  101  Am. 
St.  Bep.  22. 

Arson  in  Setting  Fire  to  one's  own  buUding.  See  note,  32  L.  B.  A. 
647. 

20  CaL  81-83,  PEOPLE  ▼.  HUBEB. 

Strict  pompliance  With  Statute  Providing  jFor  substituted  service 
of  summons  by  publication  is  essential  to  validity  of  such  service. 

Approved  in  Livermore  v.  Batti,  150  Cal.  465,  89  Pac.  328,  hold- 
ing invalid  order  settling  final  account  of  ward's  estate  where  notice 
by  posting  was  insufficient. 

20  Cal.  86-89,  CBABY  ▼.  BOWEEa 

Prior  Secnrity  is  not  Merged  and  Extinguished  by  taking  new 
security  from  same  party  on  same  property  on  same  obligation. 

Approved  in  Alferitz  v.  Ingalls,  83  Fed.  970,  holding  that  taking 
second  mortgage  to  secure  same  debt  and  further  advances  does 
not  release  first  mortgage. 

20  Cal.  92-93,  PLANT  ▼.  FLEMING. 

Under  Beference  to  Try  Tssiiei  and  Beport  a  judgment,  referee 
may  exercise  all  powers  of  judge  in  relation  to  trial  of  cause  referred. 


309  NOTES  ON  CALIFOBNIA  BEPOBTS.     20  Cal.  94-109 

Approved  in  Estate  of  Bums,  2  Cof.  Prob.  46,  where  executor 
refers  doubtful  >claim  to  referee,  claimant  cannot  testify  as  to  any 
matter  of  fact  occurring  after  death  of  decedent. 

20  Cal.  94-96,  PEOPLE  ▼.  DTTBIOE. 

Offlces  of  County  Clerk  and  County  Becorder  are  distinct  offices, 
although  held  by  same  person. 

Approved  in  State  v.  La  Grave  (Nev.),  48  Pac.  195,  holding  offices 
of  clerk  of  supreme  court  and  court  reporter  distinct,  and  clerk 
declared  ez-officio  reporter  entitled  to  salary  for  both. 

Act  Containing  Clause  Bepealing  All  Acts  and  parts  of  acts  in- 
consistent with  its  provisions,  but  not  repealing  by  name  previous 
act  on  same  subject,  leaves  in  force  all  parts  of  such  previous  act 
not  inconsistent  with  later  act. 

Approved  in  Swem  v.  Monroe,  148  Cal.  743,  83  Pac.  1075,  holding 
section  926,  Code  of  Civil  Procedure,  not  repealed  by  implication 
by  amendment  of  1880  to  section  978;  dissenting  opinion  in  Wilson 
V.  People,  36  Colo.  429,  85  Pac.  190,  majority  holding  registration 
act  of  1905  repealed  penalty  provided  by  previous  act,  and  prose- 
cution for  violation  of  earlier  act  was  terminated  by  its  passage. 

20  Cal.  9&-109,  81  Am.  Dec.  96,  ZOTTMAN  v.  SAN  FBANCISCO. 

No  Municipal  Contract  Binds  Corporation  unless  made  in  mode 
prescribed  by  charter. 

Approved  in  Newport  v.  Schoolfield,  142  Ky.  294,  134  S.  W.  506,  no 
implied  promise  by  city  to  make  payment  above  contract  price 
of  street  improvement  arises  from  its  acceptance  of  work  with  knowl- 
edge of  beneficial  changes  therein. 

Work  Done  for  City  Under  Contract  Void  for  want  of  authority 
of  those  purporting  to  act  for  city  creates  no  liability  of  city  to 
pay  therefor,  although  it  receives  benefits. 

Approved  in  Shaw  v.  San  Francisco,  13  Cal.  549,  550,  110  Pac. 
150,  refusing  compensation  for  work  of  deputy  registrars  irregularly 
appointed;  Griffith  Co.  v.  Los  Angeles  (Cal.),  5^  Pac.  385,  holding 
city  not  liable  on  quantum  meruit  for  extras  on  sewer  contract 
ordered  by  city  engineer  without  authorization  of  council;  American- 
Hawaiian  Engineering  etc.  Co.  v.  Territory  of  Hawaii,  16  Haw. 
716,  disallowing  claim  for  extras  on  public  contract  as  unauthorized; 
Neill  V.  Trans-Atlantic  etc.  Co.,  89  Mo.  App.  646,  647,  holding  lien 
of  void  tax  bill  issued  for  building  sewer  cannot  be  enforced 
against  property  for  reason  that  owner  of  property  uses  sewer. 

Distinguished  in  City  Street  Imp.  Co.  v.  Kroh,  158  Cal.  327,  110 
Pac.  942,  invalid  specification  against  employment  of  unnaturalized 
aliens  does  not  avoid  street  contract. 

Estoppel  of  County  or  Municipality  to  eontest  illegal  claims  or 
expenditures.    See  note,  137  Am.  St.  Bep.  376. 

Liability  of  Municipality  or  Other  Public  Corporation  on  implied 
contract.     See  note,  27  L.  B.  A.  (n.  s.)  1117. 

Municipal  Contract  Deriyes  All  Power  from  charter,  and  mode 
for  making  contracts  prescribed  in  charter  miist  be  followed. 

Approved   in   Inge   v.   Board   of   Public   Works,   135   Ala.   197,   93 
Am.    St.    Bep.    20,    33    So.    681,    reaffirming    rule;    Mono    County    v 
Depauli,  9  Cal.   App.   711,    100   Pac.   719,   holding  county   ordinatce 
regulating   sheep    herding   adopted   in   substantial    compliance    with 
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statute;  Cordilla  t.  City  of  Pueblo,  34  Colo.  2^,  82  Pac.  595,  hold- 
ing complaint  against  city  based  on  ordinance  sufficiently  alleged 
its  adoption  to  admit  proof  of  manner  of  adoption;  Sauer  v.  Town 
of  Gillett,  20  Colo.  App.  369,  78  Pac.  1069,  holding  void  city  water 
bonds  issued  under  ordinance  which  did  not  provide  for  tax  levy 
to  pay  interest;  Weaver  v.  Canon  Sewer  Co.,  18  Colo.  App.  245,  70 
Pac.  954,  holding  void  ordinance  granting  individual  right  to  con- 
struct and  maintain  sewer  system;  Wadsworth  v.  Concord,  133  N.  C. 
590,  45  S.  £.  949,  holding  void  contract  of  town  commissioners  for 
public  lighting  made  without  calling  election  as  provided  by  statute, 
to  give  them  power;  Bosard  v.  City  of  Grand  Forks,  13  N.  D.  591, 
102  N.  W.  165,  holding  city  not  liable  for  services  of  attorney  to 
advise  mayor,  whose  appointment  was  not  made  in  formal  mode; 
Lund  V.  Washoe  County,  31  Nev.  236,  101  Pac.  552,  holding  en- 
gineer authorized  to  supervise  repairing  of  bridge  could  not  bind 
county  by  requiring  contractor  to  perform  extra  work  not  called 
for  in  contract;  Paul  v.  Seattle,  40  Wash.  300,  82  Pac.  604,  hold- 
ing city  not  liable  on  irregularly  executed  contract  for  public  work; 
Chippewa  Bridge  Co.  v.  Durand,  122  Wis.  95,  106  Am.  St.  Bep.  931, 
90  N.  W.  607,  holding  void  contract  for  public  work  not  let  in 
manner  prescribed  by  charter. 

Power  to  Ratify  Exists  Only  Wliere  Party  ratifying  could  make 
the  contract  in  the  same  way  as  it  was  made. 

Approved  in  Moore  v.  Hupp,  17  Idaho,  242,  105  Pac.  212,  holding 
city  council  by  providing  for  payment  of  policemen  which  mayor 
selected  in  excess  of  his  authority  thereby  ratified  his  act;  Larsen 
V.  Thuringia  etc.  Ins.  Co.,  208  HI.  171,  70  N.  E.  32,  holding  plain- 
tiff in  suit  on  insurance  policy  ratified  acts  of  insurer's  agent  in 
canceling  policy,  although  agent  was  not  authorized  thereto  by 
insurer;  Paul  v.  Seattle,  40  Wash.  302,  82  Pac.  604,  holding  by 
acceptance  of  public  work,  city  did  not  ratify  irregularly  executed 
contract  therefor;  Chippewa  Bridge  Co.  v.  Durand,  122  Wis.  96, 
106  Am.  St.  Bep.  931,  99  N.  W.  607,  holding  city  could  not  by  any 
acts  short  of  making  new  contract  ratify  contract  for  public  work 
void  for  want  of  power. 

Miscellaneous. — Cited  in  Goldtree  v.  San  Diego,  8  Cal.  App.  510, 
97  Pac.  218,  to  point  th&t  court  has  jurisdiction  to  render  judg- 
ment against  fund  in  city  treasury  where  city  is  party  but  judgment 
sought  only  against  fund. 

20  CaL  109-115,  BIBEND  ▼.  KBET7TZ. 

Equitable  Action  to  Set  Aside  Judgment  on  ground  of  fraud  can 
not  be  maintained  so  long  as  remedy  by  motion  in  original  case 
exists. 

Approved  in  Chielovich  v.  Krauss  (Cal.),  9  Pac.  946,  holding  it 
must  be  shown  proper  action  was  taken  by  motion  to  set  aside 
judgment,  when  fraud  was  known,  before  seeking  equitable  relief; 
Hanby  v.  Hanby,  4  Cof.  Prob.  478,  applying  rule  where  homestead 
is  procured  to  be  set  apart  by  fraud;  State  v.  District  Court,  38 
Mont.  172,  129  Am.  St.  Rep.  636,  99  Pac.  294,  holding  suit  in  equity 
lay  to  set  aside  decree  where  no  other  remedy  was  available. 

Distinguished  in  Bacon  v.  Bacon,  150  Cal.  491,  89  Pac.  322,  hold- 
ing decree  of  distribution  of  estate  of  deceased  subject  to  review 
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in  equHj  ob  groand  of  miiifjiine  in  procurement;  Estudillo  t.  Seenrity 
Loan  etc.  Co.,  149  Oal.  563,  87  Pae.  22,  setting  aside  default  judg- 
ment and  vaeating  sale  thereunder  on  ground  of  fraud  in  procurement 
of  judgment  and  in  sale. 

20  Oal.  126-180,  LOOKWOOD  T.  OANTIELD. 

Whim  Person  Takee  Aaslgiuneiit  of  Personal  Property  under 
agreement  to  pay  therefrom  debt  due  from  assignor  to  third  person, 
assignee  is  trustee  for  creditor,  and  is  liable  in  direct  action  on 
the  debt. 

ApproTod  in  Whitney  v.  American  Ino.  Co.  (Gal.),  56  Pac.  52, 
holding  contract  of  insurance  company  to  pay  losses  on  policies 
issued  by  another  company  as  promptly  as  on  its  own  makes  it 
directly  liable  to  insured. 

20  Oal.  130-137,  OHIPMAN  T.  MOBBTLL. 

Payment  by  Surety  Extinguishes  Principal  Obligation,  and  action 
of  sui^ety  against  principal  is  on  assumpsit. 

Approved  in  Bray  y.  Cohn,  7  Gal.  App.  126,  93  Pac.  894,  follow- 
ing rule;  Crystal  ▼.  Button,  1  Cal.  App.  254,  81  Pac.  1116,  holding 
comaker  of  note  designating  himself  as  surety  extinguishes  obliga- 
tion on  note  by  payment;  Yule  v.  Bishop  (Cal.),  62  Pac.  70,  holding 
indorser  of  corporation  note  paying  same  and  taking  assignment 
cannot  recover  on  statutory  liability  of  stockholders  on  original  note. 

Distinguished  in  Du  Burtz  v.  Bank  of  Visalia,  4  Cal.  App.  206, 
87  Pac.  469,  holding  obligation  to  pay  bank  on  checks  hoxiored  by  bank 
for  drawer  is  founded  upon  the  check  and  is  only  barred  in  four 
years;  Fkbian  v.  Lammers,  3  Cal.  App.  112,  84  Pac.  433,  holding  as 
not  based  on  new  or  implied  contract  claim  for  compensation  from 
adjacent  land  owner  for  completing  levee,  built  for  joint  protection, 
where  written  contract  had  been  made  requiring  each  to  build  levee 
on  his  own  land  within  given  time;  Thomas  v.  Pacific  Beach  Co.  (Cal.), 
44  Pac.  476,. holding  action  by  vendee  to  recover  purchase  price  paid 
vendor  on  written  contract  for  sale  of  land,  on  vendor's  breach,  is 
founded  on  instrument  in  writing. 

As  to  Wlien  Sureties'  Oause  of  Action  against  principal  becomes 
perfect  and  enforceable.     See  note,  134  Am.  St.  Bep.  558. 

Actionji  for  Oontribution  not  founded  on  express  promise.  See  note, 
98  Am.  St.  Bep.  35. 

20  Oal.  142-146,  PEOPLE  ▼.  TX7BNEB. 

Party  Elected  District  Judge  While  Holding  position  of  customs 
inspector  but  whose  appointment  had  not  been  approved  by  secretary 
of  treasury  was  not  for  that  reason  ineligible  to  office. 

Approved  in  Kierskey  v.  Kelly,  80  Miss.  810,  51  So.  902,  holding 
Constitution,  section  266,  did  not  prevent  one  who  was  contesting 
right  to  hold  state  office  from  accepting  office  under  United  States. 

20  OaL  146-149,  PEOPUES  ▼.  GATEWOOD. 

Indictment  is  not  Vitiated  by  Presence  in  court  with  other  jurors 
when  indictment  is  presented  of  grand  juror,  who  has  been  challenged 
and  excluded  from  deliberation  on  case. 

Approved  in  People  v.  Simmone,  119  Cal.  4,  50  Pac.  845,  disqualifica- 
tion of  grand  juror  does  not  vitiate  indictment  where  he  was  absent 
during  consideration  of  case. 
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Indictment  can  be  Found  by  Thirteen  Memben  of  grand  jury  of 
sixteen;  the  others  being  challenged  for  cause. 

Approved  in  Jones  ▼.  United  States,  162  Fed.  422,  89  0.  C.  A.  303, 
holding  valid 'indictment  preferred  by  twelve  grand  jurors,  one  being 
improperly  discharged. 

Number  of  Orand  Jurors  necessary  or  proper  to  act.  See  notes, 
28  L.  B.  A.  35;  27  L.  B.  A.  846. 

Action  of  Trial  Court  Jn  Refusing  Challenge  for  bias  will  not  be 
reviewed  on  appeal  unless  injury  is  shown. 

Approved  in  Melone  v.  Sierra  By.  Co.,  151  Cal.  114,  91  Pac.  522, 
following  rule;  Territory  v.  Shankland,  3  Ariz.  411,  77  Pac.  494, 
holding  it  not  reversible  error  to  refuse  proper  challenge  when  per- 
emptories  were  not  exhausted  on  going  to  triaL 

20  Cal.  150-168,  81  Am.  Dec.  108,  TOXTCHABI>  ▼.  CBOW. 

County  Clerk  may  Issue  Process  and  attest  proceedings  of  courts  of 
which  he  is  ex-officio  clerk,  over  his  signature  as  county  clerk. 

Approved  in  Lucas  v.  Boyd,  156  Ala.  429,  47  So.  209,  holding  mayor 
of  city  could  take  acknowledgments  of  conveyances  under  charter 
providing  mayor  may  exercise  powers  of  justice  of  peace;  Lewis  v. 
Bussell,  47  Fla.  187,  36  So.  168,  failure  of  clerk  of  circuit  court  who 
is  also  ex-officio  county  clerk  to  add  words  "county  clerk"  after  his 
signature  in  issuing  execution  did  not  render  execution  absolutely 
void.  ' 

Authority  of  Deputy  County  Clerk  in  taking  and  certifying  to  ac- 
knowledgments of  conveyances  is  coextensive  with  that  of  his 
principal. 

Approved  in  dissenting  opinion  in  Ex  parte  Corliss,  16  N.  D.  539, 
114  N.  W.  992,  majority  holding  deputy  enforcement  commissioner 
had  no  right  to  visit  against  orders   grand  jury  sessions. 

Persons  in  Whose  Name  deputy  should  act.  See  notes,  106  Am.  St. 
Bep.  828,  830;  19  L.  B.  A.  181. 

Acknowledgments.    See  note,  87  Am.  St.  Bep.  783. 

When  Defects  in  Certificates  of  acknowledgment  are  fatal.  See 
note,  108  Am.  St.  Bep.  530. 

Extent  of  Recovery  in  Ejectment  by  tenants  in  common  against 
stranger.    See  note,  6  L.  B.  A.  (n.  s.)  712. 

20  Cal.  164-166,  PEOPLE  ▼.  NOLL. 

When  Defendant  in  Criminal  Proceeding  has  pleaded  guilty,  further 
proceedings  to  determine  degree  of  crime  are  not  a  trial,  and  de- 
fendant cannot  demand  jury  to  determgine  degree  of  offense. 

Approved  in  Marx  v.  People,  204  111.  251,  252,  68  N.  E.  437,  holding 
evidence  unnecessary  to  prove  guilt  after  plea  of  guilty  on  indict- 
ment setting  forth  the  facts;  Hollibaugh  v.  Hehn,  13  Wyo.  277,  79 
Pac.  1047,  on  plea  of  guilty  all  material  facts  are  admitted  and  there 
is  nothing  to  be  tried  by  jury;  Krolage  v.  People,  224  111.  459,  79 
N.  E.  671,  arguendo. 

20  Cal.  169-172,  HABT  ▼.  BUENETT. 

What  Adjudications  of  State  Courts  can  be  brought  up  in  United 
States  supreme  court  by  writ  of  error.    See  note,  62  L.  B.  A.  516. 
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20  OaL  177-180,  FEOPLB  T.  AH  SL 

PoBsesBlon  of  Stolen  Property  ie  not  sufficient  evidence  to  convict 
possessor  of  theft. 

Approved  in  People  v.  Elster  (Cal.),  3  Pac.  885,  following  role. 

Poeseasion  of  Stolen  Property  as  evidence  of  guilt.  See  note,  101 
Am.  St.  Bep.  491. 

Admiagibility  of  Erldence  Obtained  by  aid  of  involuntary  or  inad- 
missible confession.    See  note,  53  L.  B.  A.  403,  407. 

20  CaL  180-182,  GBIFITN  ▼.  POLHEMUS. 

Granting  or  Befnalng  Oontinaance  rests  in  sound  discretion  of  court. 

Approved  in  Territory  v.  Livingston,  13  N.  M.  327,  84  Pac.  1023, 
following  rule;  Abrook  v.  Ellis,  6  Cal.  App.  454,  92  Pac.  397,  holding 
continuance  properly  refused. 

20  CaL  182-186,  SWAN  ▼.  OHOBPENNtNTG. 

Agreement  Tending  to  Suppress  Bidding  on  public  contracts  is 
fraudulent  and  void. 

Approved  in  In  re  Salmon,  145  Fed.  653,  holding  fraudulent  agree- 
ment between  banks  to  obtain  deposit  of  county  funds  by  one  of  them 
at  low  rates;  State  v.  Standard  Oil  Co.,  218  Mo.  350,  116  S.  W.  1009, 
dissolving  oil  company  on  ground  it  prevented  competition;  Hardison 
V.  Eeel,  154  N.  C.  277,  70  S.  E.  464,  holding  void  contract  by  notary 
not  to  divtrlge  bid  to  contract  for  carrying  mails. 

Eifect  of  Preventing  or  Checking  Bids  upon  validity  of  auction- 
sales.    See  note,  20  L.  B.  A.  550. 

20  Gal.  198-211,  TABLE  MOUKTAIK  TUNNEL  OO.  ▼.  SHBANA- 
HAN. 

Location  of  Mining  Claim.    See  note,  7  L.  B.  A.  (n.  s.)  773. 

20  CaL  211-210,  llASON  ▼.  CBONISE. 

Actions  on  Judgments  Becovered  in  courts  of  this  state  are  barred 
in  five  years. 

Approved  in  Feeney  v.  Hinckley  (Cal.),  64  Pac.  409,  following  rule; 
National  Bank  of  California  v.  Los  Angeles  Iron  etc.  Co.,  2  Cal.  App. 
662,  84  Pac.  468,  holding  improper  order  for  execution  without  notice 
more  than  five  years  after  judgment;  In  re  Bebman,  150  Fed.  762, 
80  C.  C.  A.  594,  holding  proceeding  under  section  685,  Code  of  Civil 
Procedure,  allows  enforcement  of  judgments  after  five  years,  inde- 
pendently of  statute  of  limitations;  Sublette  v.  St.  Louis  Iron  Moun- 
tain &  So.  By.  Co.,  96  Mo.  App.  122,  69  S.  W.  748,  holding  suit  upon 
judgment  of  justice  court  barred  in  five  years,  but  scire  facias  lies 
to  revive  at  any  time  within  ten  years. 

Effect  of  Statute  of  Limitations  on  judgments  and  executions  and 
proceedings  for  their  enforcement.    Bee  note,  133  Am.  St.  Bep.  64. 

20  CaL  219-224,  CLABK  ▼.  TBOT. 

*^alnabl6  Consideration"  has  No  Bef  erence  to  adequacy  of  price,  or 
of  value  of  property  eonveyed,  but  is  distinguished  from  good  con- 
sideration. 

Approved  in  Lindley  v.  Blumberg,  7  Cal.  App.  145,  93  Pac.  897, 
holding  one  dollar  sufficient  to  sustain  deed  on  ground  of  valuable 
consideration. 
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20  CaL  233-277,  81  Am.  Dec.  118,  STATE  y.  McGIiTNN. 
Equity  cannot  Set  Aside  Decree  admitting  will  to  probate. 
Approved  in  In  re  Burton,  5  Cof.  Prob.  241,  following  rule. 

Distributees  0ader  Fraudulent  Will  hold  property  in  trust  for 
rightful  parties. 

Approved  in  Estate  of  Walker,  100  Gel.  549,  117  Pac.  511,  apply- 
ing rule  where  will  was  found  after  decree  of  distribution  of  estate 
of  intestate  was  rendered. 

Belief  from '  Decrees  of  Courts  having  exclusive  jurisdiction  over 
estates  of  decedents,  minors  and  incompetent  persons.  See  notes, 
108  Am.  St.  Rep.  643;  1  Cof.  Prob.  266. 

Duly  Probated  Will  can  Only  be  Attacked  under  the  statute  pro- 
viding for  reopening  decision  within  one  year  from  probate. 

Approved  in  Tracy  v.  Muir,  151  Cal.  370,  371,  121  Am.  St.  Bep. 
117,  90  Pac.  834,  and  Estate  of  Davis,  151  Cal.  327,  121  Am.  St.  Bep. 
105,  86  Pac.  186,  both  following  rule;  Del  Campo  v.  Camarillo,  154 
Cal.  662,  98  Pac.  1056,  holding  sole  remedy  for  fraud  in  establishing 
will  is  contest  under  statute;  Goldtree  v.  McAlister  (Cal.),  23  Pac. 
209,  holding  probate  of  will  in  this  state  on  finding  that  it  has  been 
probated  in  foreign  country  is'  not  subject  to  collateral  attack,  but 
may  be  attacked  only  by  direct  appeal;  McDaniel  v.  Pattison  (Cal.)i 
27  Pac.  654,'  refusing  equitable  aid  to  establish  rights  under  will 
claimed  to  have  been  fraudulently  suppressed,  and  contents  of  which 
could  not  be  proven  by  two  witnesses;  Akeau  v.  lakona,  13  Haw.  216, 
refusing  as  court  of  equity  to  set  aside  probate  of  will  on  ground 
of  fraud;  Medell  v.  Snyder,  71  Kan.  594,  81  Pac.  '217,  holding  time 
for  bringing  action  to  contest  will  is  not  extended  when  such  actioa 
is  brought  and  plaintiff  fails  other  than  on  merits  after  time  has 
expired;  State  v.  District  Court,  34  Mont.  101,  115  Am.  St.  Bep.  510, 
85  Pac.  868,  6  L.  B.  A.  (n.  s.)  617,  holding  will  first  probated  in  Cali- 
fornia and  later  in  Montana  could  not  be  contested  in  Montana  on 
ground  of  testator's  lack  of  testamentary  capacity;  Ward  v.  Co. 
Commrs.  of  Logan  County,  12  Okl.  275,  280,  70  Pac.  381,  382,  holding 
plea  that  will  duly  probated  was  void  could  not  be  considered  in 
ejectment  suit  for  land  demised;  Bryan  v.  Nash,  110  Ya.  334,  66  S.  E. 
71,  holding  order  of  court  admitting  copy  of  foreign  will  to  probate 
and  reciting  that  it  was  properly  authenticated  could  not  be  col- 
laterally attacked  on  ground  will  was  not  properly  authenticated; 
Horton  v.  Barto,  57  Wash.  485,  135  Am.  St.  Bep.  999,  107  Pac.  194, 
holding  failure  of  subscribing  witness  to  will  to  comply  with  statute 
could  not  be  raised  on  collateral  attack. 

Distinguished  in  Bacon  v.  Bacon,  150  Cal.  483,  89  Pac  319,  holding 
decree  of  distribution  of  decedent's  estate  can  be  reviewed  in  equity 
on  ground  of  fraud  or  nfistake  in  procurement. 

Probate  of  Will.    See  note,  121  Am.  St.  Bep.  117. 
OoUateral  Attack  oa  Bight  of   acting  administrators.    See  note^ 
81  Am.  St.  Bep.  561. 

Conclusiveness  of  Probate  as  res  judicata.  See  note,  21  Ii.  B.  A. 
680,  682,  684,  686. 

Validity  of  Acts  Under  Letters  Testamentary  or  of  administration 
afterward  revoked  or  held  invalid.    See  note,  21  L.  B.  A.  152. 
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20  da.  288-318,  HATNISS  ▼.  MESK& 

Sale  of  Beal  Property  During  Ck>iir8e  of  administration  of  estate 
mast  be  eommenced  by  petition. 

Approved  in  McCartj  y.  Southern  Pacific  Co.,  148  Cal.  217,  82  Pac. 
620,  holding  petition  by  state  board  essential  to  condemn  swamp  land 
for  use  for  city  levee  outside  city  limits. 

Authority  of  Probate  Oourt  to  Order  Sale  of  real  property  of  in- 
testate is  purely  statutory  find  limited  thereby. 

Approved  in  Noons'  Estate,  49  Or.  291,  88  Pac.  675,  holding  in- 
effectual order  of  probate  court  to  sell  real  estate  when  not  called  for 
in  petition;  Plains  L.  ft  I.  Co.  v.  Lynch,  38  Mont.  279,  129  Am.  St. 
Bep.  645,  99  Pac.  849,  holding  petition  to  sell  real  estate  of  decedent 
to  pay  debts  did  not  sufficiently  set  forth  condition  of  estate. 

Probate  Coiirt  Acquires  No  Jorladiction  over  sale  of  realty  unless 
petition  alleges  statutory  requisites. 

Qualified  in  Matter  of  Hughes,  159  Cal.  365,  113  Pac.  687,  erroneous 
determination  of  superior  court  that  petition  for  habeas  corpus  is 
sufficient  is  not  reviewable  by  certiorari. 

Oonclusiveness  of  Prior  Decisloiis  on  subsequent  appeals.  See  note, 
34  L.  B.  A.  325. 

20  Osl.  318-361,  PEBBY  ▼.  WA8HBUBN. 

A  Tax  is  a  Charge  upon  Persons  or  Property  to  raise  money  for  pub- 
lic purposes. 

Approved  in  Peter  v.  Parkinson,  83  Ohio  St.  47,  98  N.  E.  199,  follow- 
ing rule;  McBae  v.  County  of  Cochise,  5  Ariz.  33,  44  Pac.  300,  holding 
void  law  offering  bounty  for  locating  artesian  well  on  ground  it  was 
appropriation  of  funds  raised  by  taxes  for  other  than  public  use. 

A  Tax  Does  not  Bstablish  Belation  of  debtor  and  creditor  between 
taxpayer  and  state,  yet  personal  action  may  be  had  for  its  recovery. 

Approved  in  Sonnesyn  v.  Akin,  12  N.  D.  231,  97  N.  W.  559,  reaffirm- 
ing rule;  Buster  &  Jones  v.  Wright,  5  Ind.  Ter.  417,  82  S.  W.  859, 
holding  tax  collector  of  Creek  Nation  acting  under  Secretary  of  In- 
terior could  close  place  of  business  upon  refusal  to  pay  license  tax 
therefor;  Bailies  v.  City  of  Bes  Moines,  127  Iowa,  127,  102  N.  W.  814, 
holding  unpaid  taxes  are  not  such  debts  as  may  be  deducted  from  tax- 
payer's gross  assessment  for  taxes;  Boston  v.  Turner,  201  Mass.  194, 
87  N.  £.  636,  note  holding  tax  not  debt;  dissenting  opinion  in  William 
Ede  Co.  V.  Heywood,  153  Cal.  620,  96  Pac.  83,  22  L.  B.  A.  (n.  s.)  562, 
majority  holding  purchaser  of  real  property  who  pays  taxes  assessed 
on  interest  of  mortgagee  to  remove  lien  cannot  recover  amount  so 
paid  from  mortgagee. 

Constitationality  of  Imprisonment  for  debt.  See  note,  34  L.  B.  A. 
654. 

20  Oal.  862-387,  FITOH  v.  MILLEB. 

Guardian  may  be  Authorized  to  Sell  real  properliy  of  ward  to  pro- 
vide for  maintenance. 

Approved  in  Guardianship  of  Hayden,  1  Cal.  App.  77,  81  Pac.  668, 
following  rule. 

Petition  by  Guardian  of  Infant  to  Sell  Beal  Estate  of  ward  is  essen- 
tial to  confer  jurisdiction  on  court  to  make  valid  order  of  sale. 

Approved  in  McCarty  v.  Southern  Pacific  Co.,  148  Cal.  217,  82  Pac. 
620,  holding  petition  by  state  board  necessary  to  give  jurisdiction  to 
court  to  condemn  swamp  lands  for  city  levee  outside  city  limits. 
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Wlian  Devises  and  Bequests  Vest.    See  note,  4  Oof.  Prob.  449. 
Validity  of  Acts  Under  Itetters  TestamentAry  or  of  administration 
afterward  revoked  or  held  invalid.    See  note,  21  L.  B.  A.  162. 

20  Oal.  887-426, 'I.EESE  Y.  CLABK. 

Supreme  Court  Loses  Jurisdiction  of  Case  when  remittitur  has  been 
sent  down  and  filed  in  court  below. 

Approved  in  Ott  v.  Boring,  131  Wis.  487,  111  N.  W.  833,  following 
rule;  Jackson  v.  Barrett,  12  Idaho,  466,  86  Pac.  271,  when  appeal  was 
dismissed  without  prejudice,  second  appeal  could  be  perfected  at  anj 
time  after  dismissal  regardless  of  whether  remittitur  was  filed  in 
trial  court;  Horton  v.  State,  63  Neb.  38,  88  N.  W.  148,  jurisdiction  of 
supreme  court  continues  during  term  at  which  decision  was  rendered 
unless  its  mandate  was  acted  upon  by  court  below. 

United  States  Patent  Issued  to  Confirmee  of  Mexican  land  grant 
takes  effect  by  relation  at  date  of  presentation  of  petition  to  board 
of  land  commiseioners,  and  is  conclusive  evidence  that  title  was  in 
patentee  at  time  of  Mexican  treaty. 

Approved  in  Thompson  v.  Felt  on,  54  Cal.  554,  following  rule. 

Previous  Buling  of  Appellate  Court  on  Point  distinctly  made  is  law 
on  that  point  on  future  appeals  of  that  case. 

Approved  in  Philbrook  v.  Newman,  148  Cal.  175,  82  Pac.  773,  People 
V.  Bennett  (Cal.),  50  Pac.  704,  and  Messinger  v.  Anderson,  171  Fed. 
790,  96  C.  C.  A.  445,  all  following  rule. 

ConclusiTeness  of  Prior  Decisions  on  subsequent  appeals.  See  note, 
34  L.  B.  A.  328. 

General  Verdict  ia  Controlled  by  special  findings. 

Approved  in  Napa  Val.  Pkg.  Co.  v.  San  Francisco  Belief  etc. 
Funds,  16  Oal.  App.  471,  118  Pac.  472,  following  rule. 

20  Cal.  427-431,  FUSTCHEB  ▼.  DAINGBBFIEIiD. 

Attorney  cannot  be  Disbarred  Without  Hearing  on  charges  against 
him. 

Approved  in  In  re  Boone,  83  Fed.  947,  and  Ex  parte  Bobinson,  86 
U.  S.  513,  22  L.  Ed.  205,  both  following  rule;  People  v.  Amos,  246 
111.  302,  138  Am.  St.  Bep.  239,  92  N.  E.  859,  holding  court's  power  to 
remove  attorneys  should  be  exercised  according  to  same  rules  of  law 
which  govern  determination  of  civil  rights;  In  the  Matter  of  Ebbs, 
150  N.  C.  54,  63  S.  B.  195,  19  Ix  B.  A.  (n.  s.)  892,  and  State  v.  Geb- 
hardt,  87  Mo.  App.  549,  both  holding  court  lias  inherent  power  in- 
dependent of  statute  to  disbar  attorneys  for  cause. 

20  Cal.  431-432,  MOBBISON  v.  M0BBI80N. 

What  Constitutes  Desertion  as  ground  for  divorce.  See  note,  138 
Am.  St.  Bep.  147. 

Desertion  as  Ground  for  divorce.    See  note,  119  Am.  St.  Bep.  618. 

20  Cal.  432-435,  PEOPLE  v.  BOGG& 

Misconduct  of  Jurors,  other  than  separation,  for  which  verdict  may 
be  set  aside.     See  note,  134  Am.  St.  Bep.  1041,  1043. 

Correction  of  Verdict  in  criminal  cases.  See  note,  23  L.  B.  A.  724, 
728. 
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20  OaL  43e,  PEOPLE  Y.  BOSOOVITOH. 

Oourt  may  Ezdnde  Soma  WitOMiM  from  courtroom  during  trial 
and  allow  others  to  remain. 

Approved  in  State  v.  Worthen,  124  Iowa,  411,  100  N.  W.  331,  follow- 
ing rule. 

Wliere  Witness  Ordered  Excluded  from  Gonrtroom  violated  the 
order,  hie  teetimony  cannot  on  that  ground  be  excluded. 

Approved  in  Loose  v.  State,  120  Wis.  121,  97  N.  W.  528,  following 
rule. 

20  OaL  439-441,  PEOPLE  v.  NEWBEBBY. 

When  Oodefendant  is  Tried  Separately,  he  is  competent  witness  for 
defendant.  ^ 

Approved  in  State  v.  Knudtson,  11  Idaho,  527,  83  Pac.  227,  on* 
jointly  indicted  with  defendant  but  who  has  pleaded  guilty  is  com- 
petent witness  for  state  against  codefendant. 

Accessory  Charged  as  Aider  and  Abetter  of  manslaughter  may  be 
convicted  though  principal  be  acquitted. 

Approved  in  State  v.  Gray,  116  Iowa,  235,  89  N.  W.  989,  following 
rule. 

20  CaL  44^-450,  SPENCEB  Y.  VIGNEAUZ. 

Injunctions  Against  Judgments  obtained  by  fraud,  accident,  mis- 
take, surprise,  and  duress.    See  notes,  30  L.  B.  A.  791;  26  L.  B.  A. 

(n.  s.)  538. 

« 

20  Cal.  450-489,  FULTON  ▼.  HANLOW. 

Pueblo  Lands  were  Held  in  Trust  to  Use  of  city  of  San  Francisco 
and  were  not  subject  to  seizure  on  execution. 

Approved  in  Tulare  Irr.  Dist.  v.  Collins,  154  Cal.  443,  97  Pac.  1125, 
holding  unused  lands  in  irrigation  district  are  held  in  trust  to  uses 
specified  in  act  creating  such  districts,  and  are  not  subject  to  exe- 
cution; Smith  V.  Co  well,  41  Colo.  189,  92  Pac.  23,  holding  judgment  in 
equity  conclusive  in  action  at  law  as  to  all  matters  determined  in 
equity. 

Decree  Adjudging  No  Equity  in  Complaint  establishes  that  equity 
has  no  jurisdiction,  and  findings  of  fact  are  unnecessary  and  cannot 
bind  parties  in  subsequent  action  at  law. 

Approved  in  Collins  v.  Gray,  154  Cal.  135,  97  Pac.  144,  holding  that 
finding  outside  issues  is  immaterial  cannot  be  carried  into  judgment, 
and  could  not  bind  defendant  in  any  subsequent  action. 

Injunctions  Against  Execution  Sales  or  other  proceedings  under 
final  process.    See  note,  30  L.  B.  A.  129. 

20  CaL  497-^3,  MUBPHT  ▼.  NAPA  COUNTT. 

Complaint  on  Alleged  Contract  With  County  for  public  work  should 
show  authority  of  party  contracting  for  county  to  make  contract. 

Approved  in  McPh«rson  v.  San  Joaquin  County  (Cal.),  56  Pac.  804, 
holding  authority  of  agent  of  county  sufficiently  alleged;  Castle  v. 
Bannock  County,  8  Idaho,  130,  67  Pac.  37,  holding  individual  member 
of  board  of  county  commissionors  could  not  employ  physician  at  ex* 
pense  of  county  to  care  for  smallpox  patients. 
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20  OaL  509-516,  McCABE  T.  OBEY. 

Subsequent  FurchasexB  and  Mortgagees  of  Beal  Property  are  charged 

with  notice  of  all  prior  recorded  conveyances. 

Approved  in  State  v.  Grimes,  29  Nev.  85,  124  Am.  St.  Bep.  883,  84 
Pac.  1073,  5  L.  B.  A.  (n.  e.)  545,  holding  abstract  title  companies  have 
right  of  inspection  of  public  records  of  conveyances. 

Effect  of  Immaturity  of  Claim  at  time  of  insolvency  upon  right  of 
setoff.     See  note,  17  L.  B.  A.  460. 

Setoff  Against  Assigned  Claim  of  debtor's  demand  against  assignor. 
See  note,  23  L.  B.  A.  306. 

20  Cal.  618-520,  PEOPLE  ▼.  BfTEBS. 

Insanity  as  Defense  in  Criminal  Action  must  be  established  by  pre- 
ponderance of  evidence. 

Approved  in  People  ▼.  Willard,  150  Cal.  552,  89  Pac.  128,  following 
rule;  State  v.  Shuff,  9  Idaho,  131,  92  Pac.  670,  instruction  "that,  to 
establish  defense  of  insanity,  it  must  be  clearly  proved  by  defendant 
by  preponderance  of  evidence  given  at  trial,''  is  erroneous. 

Measure  of  Proof  of  Insanity  in  criminal  cases.  See  note,  39  L.  B. 
A.  739,  740. 

20  Cal.  525-529,  PEOPLE  ▼.  CABANNES. 

Bond  Becitimg  Money  Judgment  Given  on  Appeal  from  judgment 
imposing  fine  is  unauthorized  and  void. 

Approved  in  Hoeg  v.  Pine,  143  Iowa,  248,  121  N.  W.  1021,  holding 
bond  exacted  by  justice  ef  peace  of  special  constable  to  be  without 
authority  and  void. 

Judgment  for  Fine,  or  Imprisonment  in  Default,  requires  en  appeal 
therefrom  only  bond  for  appeal  from  judgment  of  imprisonment. 

Approved  in  People  v.  Barrett,  6  Cal.  App.  580,  92  Pac.  647,  holding 
bond  on  appeal  from  judgment  of  imprisonment  and  of  fine  too  oner- 
ous, as  requiring  payment  of  fine  in  any  event;  San  Francisco  v.  Hart- 
nett,  1  Cal.  App.  656,  82  Pac.  1066,  holding  void  bond  fixed  by  clerk 
having  no  authority  to  settle  bonds. 

20  Cal.  529^33,  KAGLEE  T.  PACIFIC  WHABF  CO. 

Assignment  of  Stock  by  Delivery  of  Certificate  without  transfer  on 
books  is  invalid  as  against  subsequent  purchaser  at  execution  sale 
against  assignor,  without  notice  of  assignment. 

Criticised  in  National  Bank  etc.  v.  Western  Pac.  By.  Co.,  157  Cal. 
577,  579,  108  Pac.  678,  holding  attaching  creditor  of  assignor  obtains 
only  interest  of  assignor  in  stock  sold  but  not  transferred  on  books; 
Mapleton  Bank  v.  Standrod,  8  Idaho,  749,  71  Pac.  121,  67  L.  B.  A.  656, 
holding  written  transfer,  in  good  faith  and  for  value,  of  stock  as 
pledge  for  debt  of  aesignor,  but  not  entered  on  corporate  books,  is 
valid  as  against  subsequent  attachment  thereof  by  creditor  of  as- 
signor. 

Compensation  of  Expert  Witnesses.    See  note,  27  L.  B.  A.  669. 

20  Cal.  534-586,  LIK  SING  v.  WASHBUBN. 
Act  of  April  26,  1862,  to  Discourage  Chinese  immigration  is  void,  as 

taxing  persons  unequally.  * 

Approved  in  Ex  parte  Woods,  52  Tex.  Cr.  581,  124  Am.  St.  Bep.  1107, 
108  S.  W.  1174,  16  L.  B.  A.  (n.  s.)  450,  holding  void  act  of  1907  levy- 
ing occupation  tax  on  nonintoxicating  malt  liquors. 
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OoBStitational  Banality  of  PrlTileges,  ImmuiLitieB  and  protection. 
Bee  note,  14  L.  B.  A.  584. 

20  Oal.  601-^03,  PEOPLE  ex  rel.  HALL  t.  SAN  FBANCISCO. 

Bight  of  Belator  In  Mandamna  to  attack  constitutionality  of  statute 
relied  upon.     See  note,  16  L.«B.  A.  (n.  s.)  268. 

20  Oal.  693-595,  ir-RTT.yA  y.  HTDE. 

Mandamus  to  Oompel  Payment  of  municipal  debt.  See  note,  14 
L.  B.  A.  780. 

20  OaL  602>615,  81  Am.  Dec.  132,  BLEN  ▼.  BEAB  BIVEB  ETO. 
WATEB  ft  MIK.  OO. 

Batlflcation  Supposes  a  Knowledge  of  the  thing  ratified. 

Approved  in  Munroe  v.  Fette,  1  CpI.  App.  334,  82  Pac.  207,  and  Bub- 
eell  V.  Erie  B.  B.  Co.,  70  N.  J.  L.  816,  59  Atl.  153,  67  I>.  B.  A.  433, 
both  following  rule;  Tafft  ▼.  Preeidio  &  Ferries  B.  Co.  (Cal.),  22  Pac. 
487,  holding  act  of  director  in  having  transferred  stock  on  books  on 
his  own  account  is  not  ratified  by  corporation,  it  being  ignorant  of 
his  intention  to  misappropriate  the  stock. 

Powers  of  President  and  Vice-president  of  corporation.  See  note, 
14  L.  B.  A.  356. 

20  Oal.  620-628,  MEEKS  T.  HAHN. 

At  Oommon  Law,  Heir  or  Devisee  had  sole  control  of  real  estate, 
since  it  was  not  subject  to  payment  of  debts  of  decedent  in  any  event. 

Disapproved  in  Blakemore  v.  Boberts,  12  N.  D.  40O,  96  N.  W.  1030, 
holding  executor  could  bring  suit  to  quiet  title  to  real  estate  pending 
administration  of  estate. 

To  Authorize  Sale  of  Boalty  of  Estate  by  administrator,  special  pro- 
ceeding commenced  by  petition  showing  statutory  requisites  is  neces- 
sary. 

Approved  in  Matter  of  Hughes,  159  Cal.  365,  113  Pac.  687,  erroneous 
determination  of  superior  court  that  petition  for  habeas  corpus  is 
sufficient  is  not  reviewable  by  certiorari;  McCarty  v.  Southern  Pacific 
Co.,  148  Cal.  217,  82  Pac.  620,  holding  petition  of  state  board  essential 
in  proceeding  to  condemn  swamp  land  for  levee  outside  city  limits. 

Personal  Bepresentative  has  Sole  Bight  to  Possession  until  settle- 
ment and  distribution. 

Approved  in  Blair  v.  Hazzard,  15S  Cal.  725,  112  Pac.  300,  grantee 
of  devisee  of  realty  entering  into  possession  pleading  administra- 
tion acquires  no  title  against  estate  by  adverse  possession. 

Ejectment  by  Execntor  or  administrator.  See  note,  136  Am.  St. 
Bep.  82,  83. 

What  Title  or  Interest  will  support  ejectment.  See  note,  18  L. 
B.  A.  790. 

20  OaL  634-636,  OLABKIK  ▼.  LEWIS. 

Effect  of  Oonveyance  or  Encumbrance  of  homestead  by  one  spouse 
o^ly.    See  note,  95  Am.  St.  Bep.  911. 

Lease  of  Homestead  by  one  spouse  only.    See  note,  133  Am.  St. 

Bep.  337. 
Oonveyance  of  Homestead  by  Husbaxid  after  abandonment  by  wife. 

See  note,  8  L.  B.  A.  (a.  s.)  565. 
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■ 

20  091.  687-643,  81  Am.  Dec.  187,  KEKTON  ▼.  WELTY. 

Parties  Entering  into  Contract  Under  Supposition  that  law  affect- 
ing it  was  in  accord  with  previous  decision  of  supreme  court  will 
not  be  relieved  becauae  such  decision  is  later  overruled. 

Approved  in  Allen  v.  Allen  (Cal.),  27  Pac.  33,  and  Crigler  v. 
Shepler,  79  Kan.  840,  101  Pac.  621,  23  L.  B.  A.  (n.  s.)  500,  both 
following  rule;  Lancaster  v.  Flowers,  208  Pa.  207,  57  Atl.  529,  hold- 
ing where  one  of  several  cotenants  had  full  knowledge  of  condition 
of  estate  and  receipted  for  many  years  for  rent  in  certain  amount, 
he  could  not  claim  he  should  have  been  paid  larger  amount  because 
court  declared  certain  deed  to  be  mortgage  under  which  he  would  be 
entitled  to  larger  amount;  Norris  v.  Crowe,  206  Pa.  449,  98  Am. 
St.  Bep.  783,  55  Atl.  1129,  holding  bill  did  not  lie  in  equity  to 
cancel  agreement  to  reduce  ground  rent  in  consideration  that  prin- 
cipal would  not  be  paid  off,  when  such  contract  was  made  in  ignor- 
ance of  supreme  court  decision  that  such  rents  were  irredeemable. 

Belief  from  MJstake  of  Law  as  to  effect  of  instrument.  See  note, 
28  L.  B.  A.  (n.  s.)  798. 

20  Cal  669-676,  SPEAB  T.  WABD. 

Where  Body  of  Complaint  Shows  Oeneral  Qnardianship  of  plaintiff, 
designation  in  caption  as  guardian  ad  litem  is  of  no  importance. 

Approved  in  Nisbet  ▼.  Clio  Min.  Co.,  2  Cal.  App.  443,  83  Pac. 
1080,  holding  mistake  in  name  of  corporation  sued  may  be  corrected 
when  it  plainly  appears  in  body  of  complaint  what  was  intended. 
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OASES  IN  21  CALIFORNIA. 


21  OaL  11-24,  SMITH  r.  OWEN& 

Note  OiTen  in  Consideration  of  Antecedent  Delyt  doee  not  die- 
eharge  the  debt,  but  Buipends  the  remedy  until  the  maturity  of  the 
note. 

Approved  in  Otto  t.  Griffin,  54  Wash.  508,  103  Pac.  790,  following 
rale. 

Effect  of  Qiying  Creditor  secret  adrantage  in  composition.  See 
note,  27  L.  B.  A.  37. 

21  CaL  24^33,  81  Am.  Dee.  140,  FAUiOK  T.  BITTI.EB. 

Action  Lies  Against  Executor  to  Foreclose  mortgage  on  real  estate 
of  decedent,  although  debt  secured  has  been  presented  as  claim 
against  estate,  the  mortgage  not  being  a  claim  against  the  estate. 

Approved  in  First  J^ational  Bank  v.  Olenn,  10  Idaho,  237,  238,  109 
Am.  St.  Bep.  204,  77  Pac.  627,  following  rule;  Wadleigh  v.  Phelps, 
149  CaL  640,  87  Pac.  99,  holding  plaintiff  in  action  to  foreclose 
mortgage  could  testify  as  to  facts  occurring  in  decedent's  lifetime. 

A  *'Claim*'  Against  Estate  of  Deceased  Person  within  meaning  of 
statute  requiring  their  presentation  to  executor  is  demand  of  pecuni- 
ary nature  which  might  have  been  enforced  against  deceased  in  his 
lifetime. 

Approved  in  Knutsen  v.  Krook,  111  Minn.  357,  127  N.  W.  13,  fol- 
lowing rule;  Estate  of  Finch,  3  Cof.  Prob.  296,  claim  of  undertaker 
for  funeral  expenses  need  not  be  presented  for  allowance  against 
estate  of  .decedent;  Kline  v.  Gingery,  25  S.  D.  18,  124  N.  W.  959, 
demand  for  rescission  of  sale  of  horse  and  return  of  purchase  notes 
is  not  "claim"  required  to  be  presented  to  administrator  of  dece- 
dent's estate;  Houtz  v.  Commissioners  of  Uinta  Co.,  11  Wyo.  171,  70 
Pac.  843,  "claims  and  demands"  against  county  required  to  be  pre- 
sented for  audit  refer  to  money  claims. 

21  CaL  34r43,  WHITE  T.  MOSES. 

Defendaat  in  Ejectment  Who  has  not  Entered  under  color  of  title 
adversely  to  plaintiff  and  in  good  faith  is  not  entitled  to  hav^  value 
of  improvements  placed  by  him  on  the  land  deducted  from  plaintiff's 
damages. 

I  Oal.  NotM-41  (321) 
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Distingaifthed  in  Hawaiian  Commercial  Sugar  Go.  v.  Waikapu  Sugar 
Co.,  9  Haw.  42^  holding  partition  suit  is  proceeding  in  equity  and 
equities  of  parties  must  be  considered. 

21  Cal.  45-47,  SHAVER  v.  OCEAN  MININQ  CO. 

Note  of  Corporation  Considered  and  Held  to  show  upon  face  that 
signers  were  not  personally  bound. 

Approved  in  Germania  Nat.  Bank  ▼.  Mariner,  129  Wis.  547,  109 
N.  W.  575,  following  rule. 

Personal  Liability  of  Officers  on  note  made  for  corporation.  See 
note,  19  L.  B.  A.  676. 

Liability  of  Principal  on  Negotiable  Paper  executed  by  agent.  See 
note,  21  L.  B.'A.  (n.  s.)  1049,  1061. 

21  Cal.  47-51,  COLES  ▼.  SOULSBY. 

Accord  and  Satisfaction  mnst  be  Specially  Plfsaded  to  serve  as 
defense  in  action  for  recovery  of  money. 

Approved  in  Grunwald  v.  Freese  (Cal.),  M  Pac.  75,  Hogan  v. 
Burns  (Cal.),  83  Pac.  632,  and  Harvey  v.  Denver  etc.  B.  B.  Co.,  44 
Colo.  263,  130  Am.  St.  Bep.  120,  99  Pac.  33,  all  following  rule. 

Parol  Evidence  aa  to  Consideration  of  deed.  See  note,  20  L.  B. 
A.  103. 

21  CaL  51-^5,  HAYES  ▼.  SHATTUCK. 

In  Action  of  Ejectment  Bronght  by  Purchaser  at  foreclosure  sale 
against  lessee  of  mortgagee,  decree  foreclosing  mortgage  is  conclu- 
sive as  to  due  execution  of  mortgage. 

Approved  in  Shelby  v.  Crighton,  65  Neb.  493,  101  Am.  St.  Bep. 
630,  91  N.  W.  372,  where  judgment  is  based  on  certain  premises,  such 
premises  are  equally  conclusive,  in  subsequent  action  between  same 
parties,  as  judgment  itself. 

Voluntary  Appearance  by  Defendant  Oives  Jurisdiction  of  person 
without  service  of  summons. 

Approved  in  IHrst  Nat.  Bank  of  Weiser  v.  Washington  Co.,  17 
Idaho,  317,  105  Pac.  1056,  person  appearing  before  board  of  equaliza- 
tion and  opposing  change  in  valuation  of  his  property  thereby  waives 
notice  of  such  hearing. 

Effect  of  Judgment  Obtained  upon  Unauthorized  appearance  by 
attorney.    See  note,  21  L.  E.  A.  848. 

21  Cal.  66-60,  SAN  FRANCISCO  ▼.  PIXLEY. 

Sale  En  Masse  Under  Writ  of  Execution  of  several  distinct  parcels 
of  land  at  price  much  below  actual  value  is  not  void,  but  voidable 
on  application  of  judgment  debtor. 

Approved  in  Bechtel  v.  Wier,  152  Cal.  447,  93  Pac.  77,  15  L.  B.  A. 
(n.  B.)  459,  following  rule. 

21  Cal.  60-71,  TEWKSBUBT  ▼.  O'CONNELL.. 

Contract  Containing  Mutual  Covenants  between  several  parties  is 
not  valid  unless  signed  by  all  parties. 

Cited  in  State  v.  Jackson,  128  Iowa,  557,  104  N.  W.  1142,  contract 
for  sale  of  land  considered  and  held  to  vest  no  title  in  purchaser, 
but  merely  option  to  purchaf^e;  Clint  y.  Eureka  Crude  Oil  Co.,  3  Cal. 
App.  466,  86  Pac.  818,  arguendo. 
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Distinguislied  in  Kyle  ▼.  Hamilton  (Cal.),  68  Pae.  485,  holding 
where  deed  and  eontraet  requiring  return  of  deed  on  payment  of 
debt  were  made  at  same  time,  and  control  impoBes  no  obligation  on 
grantor,  and  delivery  is  not  conditioned  on  his  signing  it,  it  is  not 
invalid  for  lack  of  his  signature. 

Effect  of  Deed  in  Partition,  as  distinguished  from  ordinary  deeds. 
See  note,  57  L.  R.  A.  340. 

# 

21  CaL  71-75,  FBISOH  ▼.  OALER. 

Plea  of  Payment  in  Action  upon  Promlseory  Note  operates  as 
traverse  and  not  as  averment  of  new  matter. 

Approved  in  Scheeter  v.  White,  41  Colo.  220,  92  Pac.  700,  in 
action  on  account,  where  defendant  denied  amount  was  dnp,  and 
alleged  purchase  was  on  unexpired  credit,  answer  was  denial  only, 
and  not  afSrmative  matter  requiring  reply. 

Allegation  of  Nonpayment  is  essential  in  complaint  on  promissory 
note. 

Approved  in  Yancey  v.  Northern  Pac.  Ry.  Co.,  42  Mont.  348,  112 
Pae.  535,  applying  rule  in  action  on  implied  contract  for  goods  sold; 
Cunningham  v.  Springer,  13  N.  M.  285,  82  Pac.  238,  holding  in  action 
upon  contract  payment  could  be  proven  under  general  issue;  Conk- 
ling  ▼.  Weatherwax,  181  N.  Y.  294,  73  N.  E.  1030,  discussing  necessity 
of  pleading  nonpayment  in  actions  on  written  obligations. 

21  OaL  7e-77,  PECHAT7D  ▼.  BINQX7ET. 

Deficiency  Judgment  cannot  be  Entered  against  administrator  after 
application  to  debt  of  proceeds  of  sale  on  foreclosure  of  mortgaged 
property  of  estate. 

Approved  in  Firat  Nat.  Bank  ▼.  Glenn,  10  Idaho,  238,  109  Am. 
St.  Rep.  204,  77  Pac.  627,  reaffirming  rule. 

21  OaL  77-80,  GORDON  t.  WANSET. 

Anlgnment  of  Note  to  Joint  Maker  for  consideration  constitutes 
payment. 

Approved  in  Deavenport  v.  Green  River  Dep.  Bank,  138  Ky.  356, 
137  Am.  St.  Rep.  386,  128  S.  W.  89,  holding  where  joint  note  was 
assigned  to  comaker,  court  would  allow  him,  in  suit  brought  by  him 
upon  note,  to  enforce  contribution. 

Payment  of  Note  by  Surety  Extlngnlghed  obligation  of  note  and 
surety's  recovery  from  principal  is  on  assumpsit. 

Approved  in  Crystal  ▼.  Button,  1  Cal.  App.  254,  81  Pac.  1116,  fol- 
lowing rule. 

Assignment  of  Joint  and  Several  Negotiable  Note  by  payee  to  one 
maker  before  maturity  is  payment,  and  no  action  thereon  lies  against 
makers  by  assignment  to  third  person  after  maturity. 

Approved  in  Crystal  v.  Button,  1  Cal.  App.  256,  81  Pac.  1116,  hold- 
ing assignment  of  note  to  surety,  who  is  comaker,  after  he  has  paid 
note  does  not  give  him  right  of  action  on  note  against  his  principal; 
Yule  T.  Bishop  (Cal.),  62  Pac.  70,  holding  surety  on  corporation  note 
who  paid  same  and  took  assignment  thereof  could  not  recover  on 
statutory  liability  of  stockholders. 

Bights  of  Transferee  After  Maturity  of  negotiable  paper.  See 
note,  46  L.  R.  A.  781. 

Distinguished  in  Enscoe  v.  Fletcher,  1  Cal.  App.  663,  82  Pac.  1076, 
holding  note  distributed  to  one  joint  maker  as  heir  after  death  of 
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payee  is  extinguished  onlj  as  to  equitable  share  of  liability  of  such 
joint  maker,  who  may  enforce  contribution  in  right  of  payee  against 
comakers. 

21  Oal.  87-92,  BURTON  ▼.  UES. 

Writ  of  Assistance  can  Only  Issae  against  defendants  in  foreclosure 
suit  and  parties  holding  under  them  who  are  bound  by  the  decree. 

Approved  in  Fox  v.  Stubenrauch,  2  Cal.  App.  93,  83  Pac.  84,  and 
Harding  v.  Harker,  17  Idaho,  346,  134  Am.  St.  Bep.  259,  106  Pac.  790, 
both  following  rule;  dissenting  opinion  in  Anderson  v.  Thompson,  3 
Ariz.  69,  20  Pac.  806,  majority  holding  writ  of  assistance  proper 
remedy  upon  foreclosure  against  party  who  disclaimed  right  under 
deed  of  mortgagor. 

Jurisdiction  of  Equity  to  Put  Party  in  possession  in  aid  of  decree. 
See  note,  93  Am.  St.  Bep.  163. 

Wlien  Title  of  PnrcliAser  at  Foreclosure  Sale  fails  by  reason  of 
defect  of  parties  he  can  seek  relief  in  equity. 

Approved  in  Investment  Securities  Go.  y.  Adams,  37  Wash.  217,  79 
Pac.  627,  holding  where  chifdren  of  deceased  mortgagor  were  not 
joined  in  foreclosure  suit,  purchaser  at  foreclosure  sale,  in  ignorance 
of  such  fact,  could  move  to  set  aside  proceedings  and  have  filed 
%mended  complaint  joining  such  children. 

Purchaser  at  Ezecntion  or  Judicial  Sale  as  bona  fide  purchaser. 
See  note,  21  L.  B.  A.  50. 

liiability  of  Commimlty  Property  for  debts.  See  note,  19  L.  B.  A. 
235. 

21  OaL  92-102,  HIDDEN  ▼.  JORDAN. 

A  Trust  must  be  Enforced  according  to  its  terms. 

Approved  in  Schultz  v.  McLean  (Cal.),  25  Pac.  428,  denying  equita- 
ble relief  inconsistent  with  terms  of  trust. 

Where  Part  of  Purchase  Price  of  Land  is  paid  by  one  other  than 
grantee,  a  trust  results  in  his  favor  in  proportion  to  the  part  of  pur- 
chase price  paid  to  whole. 

Approved  in  Moultrie  v.  Wright,  154  Cal.  523,  98  Pac.  259,  Gerety 
V.  O'Sheehan,  9  Cal.  App.  449,  99  Pac.  546,  and  Levey  v.  Byland,  32 
Nev.  466,  468,  109  Pac.  907,  908,  all  following  rule. 

Parol  Evidence  is  Admissible,  despite  statute  of  frauds,  to  show 
fraud. 

Approved  in  Teske  v.  Dittberner,  70  Neb.  548,  113  Am.  St.  Bep. 
802,  98  N.  W.  58,  following  rule. 

21  Cal.  103-107,  81  Am.  Dec.  146,  MONTGOMEBT  ▼.  MIDDLEMISS. 

Decree  on  Foreclosure  of  Mortgage  Concludes  rights  of  all  parties 
to  action,  and  sale  passes  estate  as  of  date  of  mortgage. 

Approved  in  Dixon  v.  Eikenberry,  161  Ind.  317,  67  N.  E.  917,  68 
L.  B.  A.  323,  where  mortgagee  failed  on  foreclosure  to  set  up  tax 
claims  held  as  lien,  he  lost  all  right  to  any  claims  thereunder  as 
against  parties  to  suit. 

Decree  of  Foreclosure.    See  note,  95  Am.  St.  Bep.  752. 

21  CaL  118-115,  81  Am.  Dec.  151,  SHEBBOtJBNE  y.  YT7BA  C0X7NTY. 
County  Is  not  Liable  for  Injuries  to  patient  in  county   hospital 
caused  by  unskillful  treatment  by  resident  physician. 
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Approved  in  Twyman's  Admr.  v.  Board  of  Council,  il7  Ky.  521, 
78  S.  W.  446,  64  L.  B.  A.  572,  holding  city  not  liable  for  negligence 
in  management  of  authorized  public  pesthouse;  Nicholson  ▼.  Detroit, 
129  Mich.  252,  88  N.  W.  697,  56  L.  B.  A.  601,  holding  city  not  liable  for 
death  from  smallpox  of  one  in  city's  employ  infected  while  tearing 
down  infected  building  on  city  land  formerly  used  as  a  pesthouse;  Hag- 
gerty  v.  St.  Louis  etc.  By.  Co.,  100  Mo.  App.  443,  74  S.  W.  461,  holding 
railroad  relief  department  supported  by  deductions  from  employees' 
wages  not  a  charity  so  as  to  relieve  department  from  negligence  in 
selecting  physicians  to  treat  injured  employee;  James  v.  Trustees  of 
Wellston  Twp.,  18  Okl.  66,  90  Pac.  103,  holding  township  not  liable 
for  injury  caused  by  defect  in  highway;  Cunningham  v.  Seattle,  42 
Wash.  140,  84  Pac.  643,  holding  city  not  liable  for  negligence  in  allow- 
ing horse  used  in  Are  departmeuft  to  tres'pass  on  private  property. 

Liabilities  of  CknmUes  for  Torts  and  negligence.  See  note,  39  L. 
B.  A.  6^. 

Liability  of  Oliaritabla  Institution  for  negligence.  See  note,  23 
L.  B.  A.  201. 

21  CaL  115-120,  CBEiaHTON  T.  PRAGO. 

Bights  Acquired  Under  Contract  made  in  pursuance  of  statute  are 
not  affected  by  its  repeal. 

Approved  in  May  v.  Cass  County,  12  N.  D.  143,  96  N.  W.  294,  fol- 
lowing rule;  James  v.  Oakland  Traction  Co.,  10  Cal.  App.  797,  103 
Pac.  1087,  holding  change  in  law  regulating  speed  of  street-cars  did 
not  affect  right  to  recover  for  injury  caused  by  excessive  speed  under 
old  law. 

21  CaL  120-122,  HOFP  ▼.  BOUIK. 

Where  Tenant  was  Notified  to  Quit  at  end  of  term,  and  later  was 
offered  premises  at  increased  rent,  from  which  offer  he  did  not  dissent, 
but  held  over,  it  will  be  deemed  he  held  over  by  consent  of  landlord 
at  new  rental. 

Approved  in  Moore  v.  Barter,  67  Ohio  St.  254,  65  N.  E.  884,  and 
Williams  v.  Fossr Armstrong  Hardware  Co.,  135  Wis.  284,  11-5  N.  W. 
804.  both  holding  where  tenant  was  notified  to  quit  at  end  of  term, 
and  that  rental  would  be  increased,  his  holding  over  was  agreement 
to  pay  increased  rent,  the  other  term  of  lease  remaining  unchanged. 

21  CaL  122-129,  PIBBSON  ▼.  McCAHILL. 

Omission  of  Material  Clause  in  Contract  by  mistake  necessitates 
reformation  of  contract  before  party  can  avail  himself  of  contract. 

Approved  in  Beynolds  v.  Pennsylvania  Oil  Co.,  150  Cal.  634,  89 
Pac.  612,  contract  offered  as  bar  to  plaintiff's  action  considered  and 
held  insufficient. 

Belief  from  Mistalce  of  Law  as  to  effect  of  instrument.  See  note, 
28  L.  B.  A.  (n.  s.)  877,  896. 

Bight  of  One  Wliose  Property  is  taken  for  public  use  without  consent 
or  condemnation  to  maintain  action  for  compensation  or  permanent 
damages.     See  note,  28  L.  B.  A.  (n.  s.)  978. 

21  Cal.  129-134,  HUMI8T0N  v.  SMITH. 

Writ  of  Scire  Facias  is  Abolished,  and  judgment  may  be  enforced 
after  five  years  by  civil  action. 

Approved  in  De  Baca  v.  Wilcox,  11  N.  M.  362,  68  Pac.  923,  follow- 
ing rule;  Weldon  v.  Bogers,  151  Cal.  435,  90  Pac.  1063,  holding  section 
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• 
085  of  Code  of  Civil  Procedure  applies  to  all  judgments  not  barred 
bj  limitation  at  time  of  passage  of  act';  Collin  County  Nat.  Bank  v. 
Hughes,  155  Fed.  393,  83  C.  C.  A.  661,  holding  rule  as  to  abolition  of 
scire  facias  does  not  apply  to  federal  courts;  In  re  Bebman,  150  Fed. 
t60,  80  C.  C.  A.  594,  holding  that  remedies  on  dormant  judgment  are 
action  on  judgment  in  ^ye  years,  and  motion  for  leave  to  issue  execu- 
tion under  section  685,  Code  of  Civil  Procedure;  Kapp  v.  District 
Court,  32  Nev.  267,  107  Pac.  95,  petition  reciting  order  for  alimony 
pendente  lite,  its  nonpayment,  amount  accrued  and  unpaid,  and  de- 
fendant'e  refusal  to  pay,  and  praying  for  execution  against  defend- 
ant's property,  is  improper  practice;  Perkins  v.  Bangs,  206  Mass.  414, 
92  N.  E.  625,  writ  of  scire  facias  is  independent  suit  at  law  although 
issued  on  judgment. 

Scire  Facias.    See  note,  122  Am.  St.  Bep.  73. 

Accord  and  SatlBfactlOQ  by  part  payment.  See  note,  20  L.  B.  A. 
802. 

21  Cal.  135-140,  SHORES  Y.  SCOTT  BIVEB  CO. 

Decree  Foreclosing  Mortgage  cuts  off  all  rights  of  such  subsequent 
purchasers  or  encumbrancers  as  are  parties  to  action. 

Approved  in  Dixon  v.  Eikenberry,  161  Ind.  318,  67  N.  E.  917,  68 
Ti.  B.  A.  3'23,  failure  of  mortgagee  on  foreclosi^re  to  set  up  tax  claim 
barred  such  claim  as  against  all  parties  to  suit. 

21  Cal.  151-164,  LEESE  ▼.  SHEBWOOD. 

Dismissal  of  Action  is  Final,  as  against  all  claims  made  by  it, 
though  not  final  determination  of  rights  of  parties  as  they  may  be 
presented  in  another  suit. 

Approved  in  Lyon  v.  Barnes,  133  Iowa,  720,  111  N.  W.  10,  reaffirm- 
ing rule. 

21  Cal.  166-170,  MIUKEN  v.  HUBEB. 

Certiorari  will  not  Issue  to  Beview  appealable  order  or  decision 
because  time  for  appeal  has  passed. 

Approved  in  Hall  v.  Justice's  Court,  5  Cal.  App.  139,  89  Pac.  872, 
refusing  certiorari  to  review  default  judgment  in  justice's  court. 

Exceptions  to  Bule  That  Certiorari  will  not  lie  where  there  is  an 
appeal.     See  note,  50  L.  B.  A.  788. 

Superintending  Control  and  Superrisory  Jurisdiction  of  superior 
over  inferior  or  subordinate  tribunal.    See  note,  51  L.  B.  A.  34,  36. 

21  CaL  172-178,  81  Am.  Dec.  153,  BAUM  v.  GBIOSBY. 

Vendor  of  Beal  Property  has  Lien  for  unpaid  purchase  money,  but 
such  lien  does  not  pass  by  transfer  of  claim  for  purchase  money. 

Approved  in  Coos  Bay  Wagon  Co.  v.  Crocker,  4  Fed.  583,  6  Saw. 
574,  following  rule. 

Waiver  of  Vendor's  Lien.    See  note,  137  Am.  St.  Bep.  188,  200. 

21  Cal.  17&-191,  LEWIS  ▼.  COVILLAND. 

Person  for  Wliose  Benefit  a  Contract  was  made,  though  not  a  party, 
may  sue  thereon. 

Approved  in  Northup  v.  Altadena  etc.  Syndicate,  6  Cal.  App.  102, 
91  Pac.  422,  holding  where  business  of  maker  of  note  was  transferred 
to   corporation,  which   assumed  liabilities   of   maker  including  note, 
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payee  maj  sue  corporation  on  note,  promise  of  transferee  being  for 
his  benefit. 
Waiver  of  Vendor's  Lien.    See  note,  137  Am.  St.  Bep.  203. 

21  OaL  216-219,  WELLS  ▼.  McPIKE. 

Answer  to  Verified  Complaint  Denying  Indebtedness  without  deny- 
ing  grounds  is  denial  of  eonclusion  of  law  only  and  raises  no  issue. 

Approyed  in  Brandt  t.  Krogh,  14  Cal.  App.  57,  111  Pac.  283,  hold* 
ing  fact  alleged  in  cross-complaint  admitted  by  failure  to  deny. 

Admission  of  Eyldenee  to  Prore  Fact  admitted  in  pleadings  is  not 
ground  for  new  trial. 

Approved  in  Thornton-Thomas  Co.  t.  Bretherton  Co.,  32  Mont.  93|. 
80  Pac.  13,  following  rule. 

21  GaL  225-227,  HICKMAK  ▼.  AIiPAUOH. 

Law  of  Another  State,  in  Absence  of  all  proof,  is  presumed  to  be 
same  as  in  this  state. 

Approved  in  Lilly-Brackett  Co.  v.  Sonnemann,  157  Cal.  198,  100 
Pac.  717,  applying  rule  in  regard  to  statute  of  limitations;  O'Sullivan 
V.  Griffith,  153  Cal.  507,  95  Pac.  875,  applying  rule  in  regard  to  trans- 
fer of  street  railway  franchise;  Maloney  v.  Winston  Bros.  Co.,  18 
Idaho,  763,  111  Pac.  1088,  applying  rule  in  regard  to  recovery  for 
injuries. 

PresnmptiOQ  as  to  Law  of  other  states.    See  note,  21  L.  B.  A.  468. 

How  Case  Determined  when  proper  foreign  law  not  proved.  See 
note,  67  L.  B.  A.  43. 

Oral  Proof  of  Foreign  Laws.    See  note,  25  L.  B.  A.  449. 

21  CaL  229^283,  PLAYTEB  v.  CUNNIKOHAM. 

Landlord's  Duty  to  Put  Tenant  in  possession.  See  note,  134  Am. 
St.  Bep.  920,  922. 

21  CaL  237-254,  FALL  v.  SUTTEB  OOtTNTT. 

Bights  and  Diities  of  Toll-bridge  proprietors.  See  note,  5iB  L.  B.  A* 
165. 

21  Oal.  261-268,  PEOPLE  v.  GRAHAM. 

In  Action  for  Assault  on  Child  where  witness  could  not  testify 
because  of  incompetency,  proof  of  statements  by  her  cannot  be  re- 
ceived. * 

Approved  in  State  v.  Wheeler,  116  Iowa,  214,  93  Am.  St.  Bep.  236, 
89  N.  W.  979,  following  rule. 

Admissibility  of  Declarations  of  Infant  too  young  to  be  sworn  as 
witness.     See  note,  65  L.  B.  A.  317. 

Miscellaneous. — Cited  in  People  v.  Elster  (Cal.),  8  Pac.  888,  to 
point  that  court  must  not  in  its  charge  directly  or  indirectly  imply 
the  guilt  of  the  accused. 

21  Cal.  274-280,  MILLS  ▼.  GLEASON. 

Elements  of  Damages  Becoverablo  on  replevin  bond.  See  note, 
30  L.  B.  A.  (n.  s.)  369. 

21  C§L  280-289,  81  Am.  Dec.  157,  SPEYEB  v.  IHMELS. 

Subsequent  Attaching  Creditor  may  Intervene  in  action  in  which 
attachment  has  been  issued  to  contest  validity  of  first  attachment. 
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Approved  in  Faricy  v.  St.  Paul  Inves.  &  Sav.  Soc,  110  Minn.  317, 
125  N.  W.  ©78,  and  Potlatch  Lumber  Oo.  v.  Runkel,  16  Idaho,  196,  101 
Pac.  397,  23  L.  B.  A.  (n.  8.)  536,  both  holding  claimant  of  property 
attached  could  intervene  in  main  action  to  protect  his  interest. 

Bight  of  Other  Claimants  of  Property  to  intervene  in  attachment. 
See  note,  23  L.  B.  A.  (n.  s.)  537. 

Bight  of  Creditors  to  Question  validity  of  attachment.  See  note, 
35  L.  B.  A.  766,  767. 

21  OaL  291-306,  82  Am.  Dec.  738,  KEANE  ▼.  CANNOVAK. 

Payment  of  Taxes  by  Grantee  in  Tax  Deed  during  time  of  his 
possession  under  the  deed  is  not  of  itself  evidence  of  owner's  aban- 
donment. 

Approved  in  Houghton  v.  Kern  Valley  Bank,  157  Cal.  293,  107  Pac. 
114,  holding  as  immaterial  evidence  of  payment  of  taxes  by  inter- 
vener claiming  title  under  tax  deed. 

Description  of  Property  In  Tax  Deed  must  be  certain  in  itself,  and 
not  require  evidence  aliunde  to  make  it  certain. 

Approved  in  Baird  v.  Monroe,  150  Cal.  573,  89  Pac.  357,  holding 
tax  deed  using  abbreviations  and  referring  to  map  sufficiently  clear 
to  identify  land;  Commercial  Nat.  Bank  v.  Schlitz,  6  Cal.  App.  182, 
91  Pac.  753,  holding  tax  title  invalid  because  of  uncertainty  of  de- 
scription in  deed;  Stough  v.  Beeves,  42  Colo.  439,  95  Pac.  960,  holding 
description  of  land  in  tax  proceedings  as  portion  of  entire  larger 
tract  simply  by  number  and  block  without  reference  to  maps  is  in- 
sufficient; Gouaux  Yi  BeauUieu,  123  La.  691,  49  So.  287,  upholding 
description  in  tax  deed. 

Descriptions  in  Tax  Proceedings.    See  note,  111  Am.  St.  Bep.  159. 

Abandonment  Depends  upon  intention  to  abandon. 

Approved  In  Patterson  v.  Mills  (Cal.),  68  Pac.  1036,  holding  evi- 
dence did  not  show  abandonment  of  right  to  use  joint  ditch;  Chicago 
etc.  B.  B.  Co.  V.  aapp,  201  HI.  426,  427,  GQ  N.  E.  225,  holding  rail- 
road right  of  way  abandoned  by  nonuser  accompanied  by  acts  evi- 
dencing intent  to  abandon;  Sowles  v.  Minot,  82  Vt.  355,  137  Am.  St. 
Bep.  1010,  73  Ail.  1029,  holding  abandonment  would  not  be  inferred 
from  nonpayment  of  taxes. 

Gain  or  Loss  of  Title  by  Abandonment,  not  including  questions 
unjier  statute  of  limitations.     See  note,  135  Am.  St.  Bep.  891,  903,  908. 

Action  of  Ejectment  Lies  Only  Against  Occupant  of  premises,  and 
to  him  plaintiff  must  look  for  compensation  for  its  use. 

Approved  in  Chicago  etc.  B.  B.  Co.  v.  Clapp,  201  m.  431,  66 
N.  E.  227,  holding  lessor  of  land  recovered  in  ejectment  bound  by 
judgment  though  not  party  to  suit. 

What  are  Betterments,  and  allowance  therefor.  See  note,  81  Am. 
St.  Bep.  177. 

21  Cal.  305-308,  BEESE  ▼.  MAHONEY. 

Where  Plaintiff  Stipulates  Default  may  be  set  aside,  undue  delay 
in   using  right  forfeits  it. 

Approved  in  McWhirter  v.  Donaldson,  36  Utah,  304,  104  Pac.  735, 
holding  right  to  file  answer  after  statutory  time  under  stipulation 
forfeited  by  delay. 
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21  OaL  309-317,  WHEELOOK  T.  WAB8CHAXJEB. 

Tenant  may  Show  That  His  Landlord's  Title  has  terminated^  al- 
though estopped  to  question  the  right  under  which  he  holds. 

Approved  in  Teich  ▼.  Arms,'  6  Cal.  App.  479,  90  Pac.  964,  follow- 
ing rule. 

Estoppel  to  Deny  Landlord's  Title.  See  note,  89  Am.  St.  Rep.  99, 
100. 

Effect  of  Acquisition  of  Adverse  Title  by  tenant.  See  note,  120 
Am.  St.  Rep.  68. 

21  CaL  326-330,  82  Am.  Dec.  747,  BLOOXLET  T.  FOWLEE. 

Purchase  hy  Mortgagee  at  Sale  Under  Power  of  Sale  in  mortgage 
passes  legal  title,  but  is  voidable  in  equity. 

Approved  in  Tafft  v.  Presidio  &  Ferries  R.  Co.  (Cal.),  22  Pac.  488, 
holding  transfer  of  stock  to  himself  by  one  holding  power  of  attor- 
ney from  owner  of  stock  authorizing  transfer  of  stocks  generally  is 
only  notice  of  purchase  of  such  stock  to  corporation  on  whose  books 
transfer  was  made,  and  such  corporation  is  not  liable  for  conversion 
when  in  ignorance  of  fraudulent  intent  of  attorney. 

Sales  Under  Powers  In  Mortgages  and  trust  deeds.  See  note,  92 
Am.  St.  Rep.  578. 

21  Oal.  337-342,  PEOPLE  ▼.  BSANNIGAN. 

Separation  of  Jury  During  Deliberation  without  permission  of 
court  is  ground  for  setting  aside  verdict,  unless  affirmatively  shown 
that  defendant  was  not  prejudiced  thereby. 

Approved  in  People  v.  Cord,  157  Cal.  571,  108  Pac.  515,  hold- 
ing separation  of  jurors  during  recess  is  not  ground  for  objection 
when  all  were  kept  inaccessible  to  approach  on  the  case. 

Effect  of  Separatioa  of  Jury.    See  note,  103  Am.  St.  Rep.  164. 

Permitting  Separation  of  Jury  in  capital  case.  See  note,  24  L.  R. 
A.  (n.  8.)  779. 

21  OaL  842-344»  VAN  WINKLE  ▼.  HINCKLE. 

Action  to  Quiet  Title  cannot  be  Maintained  as  against  one  in 
possession  who  denies  tenancy  and  claims  to  hold  adversely. 

Approved  in  Hebden  v.  Bina,  17  N.  D.  242,  138  Am.  St.  Rep. 
700,  116  N.  W.  87,  in  action  to  determine  adverse  claim  to  real 
property,  party  in  possession  making  adverse  claim  not  estopped 
to  deny  plaintiff's  title  when  plaintiff  claims  title  in  fee. 

Effect  of  Legal  Remedy  upon  Equitable  Jnrlsdlction  to  remove 
eloud  on  title.     See  note,  12  L.  R.  A.  (n.  s.)  71. 

Eig^t  of  Tenant  to  Dispute  Landlord's  Title  in  latter's  action  to 
establish.    See  note,  29  L.  R.  A.  (n.  s.)  86. 

21  Cal.  344>345,  PEOPLE  ▼.  VICE. 

Indictment  for  Robbery  must  Allege  that  property  taken  was  prop- 
erty of  some  person  other  than  defendant.* 

Approved  in  People  v.  Cleary,  1  Cal.  App.  53,  81  Pac.  754,  fol- 
lowing rule;  Triplett  v.  Commonwealth,  122  Ky.  43,  91  S.  W.  283, 
where  owner  took  his  own  property  from  possession  of  court's 
receiver,  he  was  not  guilty  of  larceny  in  absence  of  proof  of 
felonious  intent;  Jones  v.  State,  95  Miss.  123,  48  So.  408,  indictment 
for  robbery  for  taking  property  from  person  defective  in  not  alleg- 
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ing  intent  to  steal;  State  v.  Ham,  21  8.  D.  601,  114  N.  W.  715, 
proof  that  another  than  those  charged  in  indictment  for  larceny  as 
owners  of  stolen  cattle  was  part  own«r  constitutes  fatal  variance; 
Glenn  v.  State,  40  Tex.  Or.  351,  92  S.  W.  800,  holding  evidence  in- 
sufficient to  support  conviction  for  robbery  because  not  showing 
defendant  did  not  believe  property  taken  to  be  his  own;  McOinnis 
V.  State,  16  Wyo.  77,  91  Pac.  937,  holding  indictment  failed  to  allege 
ownership  of  money  taken. 

Nature  and  Elements  of  Orlmd  of  robbery.  See  note,  135  Am.  St. 
Rep.  485. 

Bobbery  by  Taking  from  One  Property  belonging  to  another.  See 
note,  67  L.  R.  A.  344. 

Distinguished  in  In  re  Myrtle,  2  Gal.  App.  389,  84  Pac.  338,  hold- 
ing indictment  not  stating  property  taken  belonging  to  another 
than  accused  was  aided  by  plea  of  guilty,  and  habeas  corpus  does 
not  lie. 

Wliat  Force  Snffldent  to  constitute  robbery.  See  note,  57  L.  R.  A. 
443. 

21  Oal.  346-^48,  HABT  T.  BOBEBTSON. 

Tenant  in  Common  is  Entitled  to  Possession  as  against  all  the 
world  except  cotenants,  and  may  maintain  action  for  recovery  of 
estate  in  common  against  strangers  to  title. 

Approved  in  Griswold  v.  Minneapolis  etc.  R.  R.,  12  N.  D.  439, 
102  Am.  St.  Rep.  572,  97  N.  W.  539,  following  rule. 

Extent  of  Becorery  in  Ejectment  by  tenants  in  common  against 
stranger.    See  note,  0  L.  R.  A.  (n.  s.)  713. 

What  is  Community  Property.  See  notes,  126  Am.  St.  Rep.  108; 
4  Oof.  Prob.  45. 

21  Cal.  349-S51,  CANTIELD  ▼.  TOBIAS. 

Plaintiff  Is  not  Required  to  Anticipate  in  complaint  any  defense 
that  defendant  may  make. 

Approved  in  Wendling  Lumber  Co.  v.  Glenwood  Lumber  Co.,  153 
Cal.  144,  95  Pac.  1031,  holding  plaintiff  in  trover,  on  usual  aver- 
ments, may  prove  fraud  of  third  party  in  acquiring  property  and 
transfer  to  defendant  without  consideration,  and  with  notice  of 
fraud. 

21  CaL  351-868,  PIMENTAL  ▼.  SAN  FBANCISOO. 

Majority  of  All  Elected  Members  of  City  ComicU  is  necessary  to 
pass  valid  ordinance. 

Approved  in  Wood  v.  Gordon,  58  W.  Va.  324,  52  S.  E.  262,  fol- 
lowing rule;  Pollasky  v.  Schmid,  128  Mich.  700,  92  Am.  St.  Rep. 
560,  87  N.  W.  1031,  55  L.  R.  A.  614,  holding  two-thirds  vote  of  ali 
elected  aldermen  necessary  to  pass  ordinance  over  veto. 

Sale  of  City  Property  Void  for  Want  of  authority  was  not  ratified 
by  appropriation  of  proceeds. 

Approved  in  Chenowith  v.  State,  50  Tex.  Cr.  244,  96  S.  W.  22, 
holding  publication  of  order  declaring  local  option  in  effect  made 
contrary  to  judge's  express  order  was  not  ratified  by  judge's  later 
act  certifying  adoption  of  local  option  based  in  part  on  such  publi- 
cation. 
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Where  Person  or  Oity^  Obtains  Money  of  another  by  mistake^  or 
without  aathority  of  law,  it  is  its  duty  to  refund. 

Approved  in  Union  Nat.  Bank  of  Kansas  City  v.  Lyons,  220  Mo. 
564,  119  S.  W.  547,  holding  bank  liable  on  note,  consideration  for 
which  it  had  received  although  executed  by  cashier  without  au- 
thority; Ward  V.  City  of  Lincoln,  87  Neb.  667,  128  N.  W.  26,  where 
city  contract  work  was  to  be  paid  for  by  special  assessment,  failure 
of  city  to  collect  assesssment  did  not  relieve  it  of  liability  to 
contractor;  Rogers  v.  City  of  Omaha,  82  Neb.  123,  117  N.  W.  120, 
where  city  had  issued  warrants  against  certain  fund  in  payment 
for  street  work  and  warrants  were  accepted  by  contractor,  failure 
of  such  fund  did  not  relieve  city  from  liability. 

Where  Power  of  City  can  Only  be  Exercised  by  direct  ordinance, 
no  other  mode  can  be  adopted  in  its  stead. 

Approved  ins  State  v.  Board  of  Commrs.  of  Newton  Co.,  165  Ind. 
270,  74  N.  E.  1903,  holding  void  issuance  of  bonds  by  county  upon 
motion  and  order  of  county  council  when  statute  provided  for  such 
issuance  only  by  ordinance. 

Mazini  "Nullum  Tempns  Occnxrit  Begi.**  See  notOi  101  Am.  St 
Rep.  157. 

21  Cal.  368-373,  PEOPLE  ▼.  LAWRENCE. 

Indictment  Need  not  be  Indorsed  "a  true  bill." 

Approved  in  Shivers  v.  Territory  pf  Oklahoma,  13  Okl.  473,  476, 
74  Pac.  901,  902,  following  rule. 

I>3ring  Declarations  are  Open  to  contradiction  by  showing  other 
statements  made  by  deceased. 

Approved  in  Seifert  v.  State,  160  Ind.  470,  98  Am.  St.  Rep.  340, 
67  N.  E.  102,  State  v.  Mayo,  42  Wash.  546,  85  Pac.  253,  and  State 
V.  Puller,  52  Or.  53,  96  Pac.  460,  all  following  rule. 

Dying  Declarations  aa  Evidence.    See  note,  56  L.  R.  A.  442. 

21  Cal.  374-385,  McEINNEY  ▼.  SMITH. 

Bight  of  Prior  Appropriation  of  Water.  See  note,  30  L.  B.  A. 
674,  675. 

Miscellaneous. — Cited  in  Lux  v.  Haggin  (Cal.),  4  Pac.  933,  to 
point  that  system  of  mining  rules  which  grew  up  among  mining 
population  by  voluntary  assent  are  recognized  rights  independent 
of  legislation. 

21  Cal.  385-386,  PEOPLE  ▼.  BECK. 

Indictment  for  Bobbery  must  State  Property  was  taken  from  per- 
son of  another. 

Approved  in  O'Donnell  v.  People,  224  111.  225,  79  N.  E.  642,  where 
accused  assaulted  watchman  in  order  to  steal  money  in  safe,  he 
was  guilty  of  assault  with  intent  to  rob. 

21  Cal.  389-392,  VIDEON  ▼.  GBIFFIN. 

Parol  Acknowledgment  of  Suf^dency  of  agent's  authority  to  eze* 
cute  deed  to  land  does  not  remove  the  insufficiency. 

Approved  in  Murphy  v.  Brown,  12  Ariz.  276,  100  Pac.  804,  hold- 
ing lease  signed  by  one  party  to  be  charged  and  by  agent  of  an- 
other not  authorized  in  writing  is  invalid  as  lease  but  enforceable 
as  contract  to  lease;  People's  Mining  etc.  Co.  v.  Central  Consolidated 
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Mines  Corp.,  20  Colo.  App.  563,  80  Pae.  479,  holding  ratification 
of  contract  of  sale  of  mines  could  be  shown  only  bj  writing;  Hickox 
T.  Bacon,  17  S.  D.  567,  97  N.  W.  848,  where  defendant's  daughter 
wrote  letters  authorizing  sale  of  real  estate,  but  not  at  dictation 
of  nor  in  presence  of  defendant,  defendant  was  not  bound  thereby; 
dissenting  opinion  in  Brandon  v.  Pritchett,  126  Ga.  296,  55  S.  E. 
245,  majority  holding  authority  to  make  written  memorandum  re- 
quired by  statute  of  frauds  need  not  be  in  writing. 

21  OaL  400-403,  PEOPLE  v.  VANOE. 

To  Aatliorize  Appellate  Oonrt  to  Set  Aside  Verdict  in  criminal 
case,  there  must  be  such  overwhelming  evidence  against  verdict 
as  to  justify  inference  of  passion,  prejudice,  or  bias  in  its  rendition. 

Approved  in  Williams  v.  Alaska  Commercial  Co.,  2  Alaska,  51, 
holding  verdict  did  not  show  prejudice. 

Indictment  for  Murder  is  not  vitiated  by  designation  of  offense 
B8  "murder  in  first  degree." 

Approved  in  State  v.  Noah,  20  N.  D.  292,  124  N.  W.  1126,  fol- 
lowing rule;  State  v.  Gibbons,  142  Iowa,  99,  120  N.  W.  475,  hold- 
ing indictment  sufficiently  alleged  murder  in  second  degree  though 
not  in  form  of  statute. 

21  Cal.  403-413,  COOPER  ▼.  PENA. 

Equity  will  not  Specifically  Enforce  Contract  that  is  not  just  and 
reasonable. 

Approved  in  Marsh  v.  Lott,  8  Cal.  App.  392,  97  Pac  166,  refus- 
ing specific  performance  of  contract  as  unjust  consisting  of  option 
to  purchase;  Jolliffe  v.  Steele,  9  Cal.  App.  214,  98  Pae.  545,  and 
Pacific  etc.  By.  Co.  v.  Campbell-Johnston,  153  Cal.  112,  94  Pac.  626, 
both  refusing  specific  performance  for  lack  of  mutuality  of  remedy 
between  parties. 

To  Compel  Specific  Performance  of  Contract,  remedy  as  well  as 
obligation  must  be  mutual. 

Approved  in  Tombigbee  Valley  B.  B.  Co.  v.  Fairford  Lumber 
Co.,  155  Ala.  589,  47  So.  93,  refusing  specific  performance  of  con- 
tract imposing  mutual  obligations  which  could  not  be  enforced  in 
entirety;  Dimmick  v.  Stokes,  151  Ala.  156,  43  So.  856,  refusing 
specific  performance  of  contract  for  employment  for  want  of  mu- 
tuality; Wadick  v.  Mace,  191  N.  Y.  5,  83  N.  B.  572,  refusing  specific 
performance  of  contract  for  sale  of  land  which  provided  vendor 
could  not  sue  for  specific  performance  or  damages  in  any  event, 
but  placed  no  restriction  upon  vendee. 

Distinguished  in  Turley  v.  Thomas,  31  Nev.  203,  135  Am.  St.  Hep. 
667,  101  Pac.  577,  holding  contract  for  delivery  of  corporate  stock 
in  consideration  of  services  to  be  rendered  could  be  specifically  en- 
forced after  services  were  rendered. 

Equity  will  not  Enforce  Specifically  Contract  for  personal  services. 

Approved  in  Boquemore  v.  Mitchell  Bros.,  167  Ala.  480,  52  So. 
425,  following  rule;  Deity  v.  Stephenson,  51  Or.  607,  95  Pac.  808, 
refusing  specific  performance  for  services  of  husband  and  wife. 

Bights  Conferred  by  a  "Befiual"  or  "option."  See  note,  21  L.  Bw  A« 
132. 
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21  OaL  413-415,  OULLAHAN  ▼.  STABBUCK. 

l^ere  Becord  on  Am^9l  from  Qrant  of  new  trial  sliows  motion 
made  on  several  grounds  without  showing  on  which  ruling  was 
based,  order  will  not  be  reversed  if  it  could  have  been  made  on 
any  of  them. 

Approved  in  Austin  t.  Gagan  (Cal.)i  30  Pac.  790,  following  rule. 

21  Oal.  41&-419,  MATTEB  OF  OUVBBEZ. 

Oonstitatioiial  Amandment  of  1861  relating  to  judiciary  continued 
existing  courts  until  new  courts  were  organized. 

Approved  in  Ex  parte  Prindle  (Cal.  App.),  94  Pac.  873,  holding 
amendment  to  article  IV,  section  25 1/^,  Constitution,  respecting  fish 
and  game  districts,  prevails  over  earlier  conflicting  parts  of  Con- 
stitution, but  existing  laws  continue  in  force  until  new  legislation 
under  amendment  becomes  effective;  Kingsbury  v.  Nye,  9  Cal.  App. 
578,  99  Pac.  987,  holding  constitutional  amendment  of  1908  fixing 
salaries  went  into  effect  at  once. 

2Vt;al  419-423,  BHODES  ▼.  CBAIQ. 

Validity  of  Patent  ftom  State  cannot  be  attacked  by  one  not 
claiming  under  state. 

Approved  in  dissenting  opinion  in  Williams  v.  San  Pedro,  153  Cal. 
51,  94  Pac.  237,  majority  holding  title  under  grant  from  state  may 
be  collaterally  attacked  as  without  authority  under  section  3488, 
•Political  Code. 

Mandannu  as  Proper  Bemedy  against  public  officers.  6ee  note, 
98  Am.  St.  Bep.  892. 

21  Oal.  425-426^  HESTBE8  ▼.  OIaEMENT& 

Aooeirtaace  by  Plaintiffs'  Attorney  of  Service  of  demurrer,  filed 
by  defendant  after  entry  of  his  default,  is  waiver  of  the  default. 

Distinguished  in  Cutler  v.  Haycock,  32  Utah,  361,  90  "*ac.  900, 
holding  default  properly  taken  when  demurrer  was  served  on  last 
day  by  leaving  it  with  wife  of  plaintiffs'  attorney  at  his  residence, 
he  being  absent  from  office  and  county,  and  demurrer  not  being 
filed  with  clerk. 

Judgnunt  cannot  be  ISntered  Against  Defendant  with  disposing 
of  demurrer  interposed  by  him. 

Approved  in  In  re  Thompkins  Mclntire  Estate,  1  Alaska,  77,  fol- 
lowing rule. 

21  Oal.  426-480,  HUPFMAK  ▼.  SAK  JOAQUIN  OOUNT7. 

County  is  not  Liable  for  Injuries  resulting  from  negligence  of  its 
officers. 

Approved  in  Healdsburg  Electric  etc.  Co.  v.  Healdsburg,  5  Cal. 
App.  561,  90  Pac.  956,  holding  torts  ultra  vires  municipal  corpora- 
tion do  not  admit  of  recovery  from  corporation. 

Liabilities  of  Oonnties  for  Torts  and  negligence.  See  note,  39  L. 
B.  A.  35. 

Personal  Liability  of  Highway  Officers  for  negligence.    See  note, 

22  L.  B.  A.  831. 

21  Oat  430-488,  OODDABB  ▼.  FX7LT0N. 

Wbere  Allegations  of  Answer,  Thougli  Stated  in  affirmative  form, 
in  effect  only  deny  allegations  of  complaint^  they  ai>e  not  new  matter. 
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Approved  in  Schecter  v.  White,  41  Colo.  220,  92  Pac.  700,  hold- 
ing in  action  on  aeeoant,  answer  denying  amonnt  was  due  and 
alleging  unexpired  credit  does  not  set  up  new  matter  requiring  reply. 

In  Action  on  Note  It  may  be  Shown,  under  general  denial,  that 
cause  of  action  never  existed. 

Approved   in  Billiard  v.   Wisconsin  Life  Ins.   Co.,  137  Wis.   212, 

117  N.  W.  1000,  applying  rule  to  action  upon  insurance  policy. 

21  Oal  438-442,  DUTEL  ▼.  PAGHECO. 

In  Action  Against  Sheriff,  his  indemnifier  has  such  interest  he 
may  intervene. 

Approved  in  Fancy  v.  St.  Paul  Inves.  Sb  Sav.  Soc,  110  Mipn. 
317,  125  N.  W.  678,  holding  third  party  claiming  ownership  of 
bonds  sued  for  could  intervene  in  suit. 

21  OaL  443-448,  GBEOOBT  ▼.  HAYNSa 

Where  Motion  to  Set  Aside  Jndgment  is  Granted  "on  payment  of 
all  costs,"  judgment  remains  in  force  until  costs  are  paid. 

Distinguished  in  State  v.  District  Court,  42  Mont.  504,  113  Pac. 
474,  order  setting  aside  default  upon  payment  of  costs  considered 
and  held  not  to  make  payment  of  unascertained  costs  within  five 
days  condition  precedent  to  its  taking  effect.  * 

Validity  and  Effect  of  Judgment  for  or  against  deceased  person. 
See  note,  126  Am.  St.  Bep.  628. 

21  Gal.  448-452,  82  Am.  Dec.  751,  WOODWABD  ▼.  LAZAB. 

Equity  will  Protect  Name  Established  by  hotel  as  trademark  in 
which  proprietor  has  valuable  interest. 

Approved  in  Benevolent  Elks  v.  Improved  etc.  Elks,  122  Tenn.  146, 

118  S.  W.  390,  enjoining  fraternal  association  from  using  name  sub- 
stantially same  as  that  of  existing  organizations  of  same  character. 

What  Words  or  Phrases  may  constitute  a  valid  trademark.  See 
note,  85  Am.   St.   Bep.  114. 

Bight  of  Members  to  ProtectUm  In  Use  of  organization  name  which 
their  efforts  have  made  valuable.     See  note,  28  L.  B<  A.  (n.  s.)  459. 

Belief  Against  Infringement  of  Trade  Name  not  used  in  connec- 
tion with  manufactured  article.     See  note,  15  L.  B.  A.  (n.  s.)  928. 

Name  of  Leased  Hotel  Is  not  Part  of  property  leased. 

Approved  in  Seward  v.  Deneshaud,  120  La.  725,  45  So.  563,  following 
rule. 

Name  of  Business  Establishment  as  part  of  goodwill.  See  note, 
15  L.  B.  A.  462. 

21  CaL  455-494,  NIETO  y.  OABPENTEB. 

Bule  That  Previous  Billing  of  Appellate  Court  is  law  on  same  point 
in  later  appeals  does  not  apply  when  materially  different  facts  are 
presented  on  later  appeal. 

Approved  in  Adams  v.  Thornton,  5  Cal.  App.  458,  90  Pac.  714,  and 
Estate  of  Jessup,  2  Cof.  Prob.  478,  both  following  rule. 

Conclusiveness  of  Prior  Decisions  on  subsequent  appeals.  See  note, 
34  K  B.  A.  345. 

Bight  of  Permissive  Possessor  to  acquire  title  by  adverse  posseesion. 
See  note,  12  L.  B.  A.  (n.  s.)  1144. 
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21  OaL  49&-504,  82  Am.  Bee.  764,  HcCABTHT  T.  WHITE. 

Where  Fraud  Is  Alleged  for  Porpoae  of  depriving  party  of  a  right, 
it  must  be  elearlj  made  out. 

Approved  in  Ley  v.  Metropolitan  Life  Ins.  Co.,  120  lowa^  209,  94 
N.  W.  570,  approving  instruction  in  regard  to  proof  necessary  to  make 
out  fraud. 

Mortgage  Secnring  Note  la  Barred  by  limitations  when  note  is 
barred. 

Approved  in  Allen  v.  Allen  (Oal.),  27  Pac.  32,  and  Lilly-Brackett 
Co.  V.  Sonnemann,  157  Cal.  200,  106  Pac.  718,  both  holding  bar  by 
limitations  to  action  on  note  in  foreign  state  bars  action  on  mortgage 
in  this  state;  Nevrhall  v.  Hatch  (Cal.),  64  Pac.  252,  holding  judgment 
dismissing  action  of  foreclosure  because  barred  by  limitation  is  bar 
to  action  on  new  promise  made  before  debt  was  barred;  Hopkins  v. 
Clyde,  71  Ohio  St.  149,  104  Am.  St.  Bep.  737,  72  N.  E.  848,  holding 
successor  of  heirs  of  mortgagor  could  plead  limitations  to  action  to 
foreclose  mortgage,  although  all  heirs  are  parties  and  neglect  or  refuse 
to  interpose  plea. 

Bar  of  Bemedy  on  Mortgage  where  note  secured  is  barred.  See 
notes,  88  Am.  St.  Bep.  228;  90  Am.  St.  Bep.  765;  21  L.  B.  A.  558. 

Eztensloii  of  Mortgage  Lien  by  renewal  of  secured  debt.  See  note, 
55  L.  B.  A.  683,  689. 

Effect  of  Payment  or  Acknowledgment  by  mortgagor  to  toll  limita- 
tions as  against  person  holding  through  him.  See  note,  28  L.  B.  A. 
(n.  s.)  171. 

Effect  of  Bar  of  Statute  of  limitations.  See  note,  95  Am.  St.  Bep. 
657,  666. 

21  Cal.  604-511,  BIOO  ▼.  SPENOE. 

Effect  of  Legal  Bemedy  upon  Equitable  Jnrlfldictlon  to  remove  cloud 
on  title.    See  note,  12  L.  B.  A.  (n:  s.)  71. 

21  OaL  544-547,  PEOPLE  ▼.  BELENCIA. 

Dmnkenneas  of  Accused  is  admissible  to  show  whether  murder  was 
premeditated,  but  not  in  excuse  of  murder. 

Approved  in  Brennan  v.  People,  37  Colo.  262,  86  Pac.  81,  and  State 
▼.  Johnny,  29  Nev.  223,  87  Pac.  9,  both  following  rule. 

Wliat  Intoxication  will  Excuse  Orima.    See  note,  36  L.  B.  A.  474. 

21  OaL  648-552,  TABLE  MOXTNTAIK  TUNNEL  CO.  v.  8TBANAHAN. 

Where  Supreme  Gourt  Oonaiders  and'  passes  upon  point  of  law  with 
view  to  new  trial,  ruling  on  such  point  becomes  law  in  case  for  all 
future  stages. 

Approved  in  Westerf eld  v.  New  York  Life  Ins.  Co.,  157  Cal.  345,  107 
Pac.  701,  following  rule;  People's  Lumber  Co.  v.  Gillard,  5  Cal.  App. 
438,  90  Pac.  557,  holding  decision  on  former  appeal  that  a  bond  was 
valid  as  common-law  bond  is  law  of  case  on  second  appeal  where 
voluntary  issue  of  bond  was  not  in  issue. 

Oonclnaivenefls  of  Prior  Declalona  on  subsequent  appeals.  See  note^ 
84  L.  B.  A.  327. 

Location  of  Mining  Claim.    See  note,  7  L.  B.  A.  (n.  s.)  773. 

21  OaL  652-684,  MAHONET  ▼.  VAN  WINKLE. 

No  Action  of  Portion  of  Several  Tenants  in  common  can  impair 
rights  of  their  eotenants. 
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Approved  in  Moore  ▼.  Moore  (Cal.))  34  Pac.  92,  holding  tenant  in 
common  could  not  as  against  cotenant  give  license  to  third  person  to 
enter  on  land  held  in  common. 

Extent  of  Becovery  in  Ejectment  by  tenants  in  common  against 
stranger.     See  note,  6  L.  B.  A.  (n.  s.)  713. 

Tenant  in  Cammon  can  Maintain  Ejectment  for  entire  tract  as 
against  all  except  his  cotenants. 

Approved  in  Griswold  v.  Minneapolis  St.  P.  etc.  B.  B.,  12  N.  D.  439, 
102  Am.  St.  Bep.  572,  97  N.  W.  539,  following  rule. 

21  Cal.  585-689,  82  Am.  Dec.  758,  PEOPLE  v.  HABTLET. 

Bond  in  Form  of  Joint  Obligation  of  principal  and  sureties,  and  not 
joint  and  several,  and  not  signed  by  principal,  but  only  by  sureties, 
is  invalid. 

Approved  in  Novak  v.  Pitlick,  120  Iowa,  291,  98  Am.  St.  Bep.  360, 
94  N.  W.  918,  holding  void  bond  joint  in  form  but  signed  by  surety 
only. 

Distinguished  in  Stimson  Mill  Co.  v.  Eiley  (Cal.),  42  Pac.  1074,  hold- 
ing valid  joint  and  several  bond  though  not  signed  by  all  obligors 
named  therein;  Pima  County  v.  Snyder,  5  Ariz.  49,  44  Pac.  298, 
holding  where  name  of  principal  in  official  bond  of  county  treasurer 
is  in  body  of  bond  and  he  subscribed  to  oath  of  office  indorsed  on 
bond,  his  failure  to  sign  bond  did  not  exonerate  sureties;  Deer  Lodge 
Co.  V.  United  States  F.  &  G.  Co.,  42  Mont.  324,  112  Pac.  10^2.  holding 
joint  and  several  official  bond  not  signed  by  principal  binding  upon 
surety. 

Effect  of  Delivery  of  Bond  unsigned  by  principal  obligor.  See  note, 
12  L.  B.  A.  (n.  s.)  1107,  1116. 

21  Cal.  609-629,  82  Am.  Dec.  766,  DXTTTON  ▼.  WABSCHAUEB. 

Interest  of  Mortgagee  is  not  Enlarged  or  Affected  by  fact  that  he 
is  in  possession  of  mortgaged  premises. 

Approved  in  Murdock  v.  Clarke  (Cal.),  24  Pac.  274,  holding  con- 
veyance of  land  to  secure  payment  of  money,  though  grantee  is  put 
in  possession  pending  accounting  is  only  a  mortgage. 

Effect  of  PosBesslon  of  Beal  Property  as  notice.  See  notes,  104  Am. 
St.  Bep.  349;  13  L.  B.  A.  (n.  s.)  100. 

Poesession  of  Land  as  Notice  of  title.  See  note,  13  L.  B.  A.  (n.  s.) 
100. 

Action  of  Ejectment  must  be  Brought  against  actual  tenant,  if  there 
is  one,  but  if  he  be  tenant  of  another  landlord,  may  appear  and  be  sub- 
stituted as  defendant. 

Approved  in  Beay  v.  Butler  (Cal.),  7  Pac.  672,  following  rule. 

Where  Possession  is  Taken  by  Mortgagee  after  condition  broken  by 
consent  of  mortgagor,  it  is  presumed  mortgagee  is  to  receive  rents 
and  profits  and  apply  them  to  debt  secured. 

Approved  in  Felino  v.  Newcomb  Lumber  Co.,  64  Neb.  338,  97  Am. 
St.  Bep.  646,  89  N.  W.  756,  holding  mortgagee  in  possession  will  be 
held  to  account  for  rents  and  profits  in  action  to  foreclose  mortgage. 

Mortgage  is  Mere  Security  for  Debt  operating  on  property  as  lien 
or  encumbrance,  and  not  a  conveyance  vesting  any  estate  in  mortgagee 
either  before  or  after  condition  broken. 

Approved  in  Stearns- Roger  Co.  v.  Aztec  Co.,  14  N.  M.  332,  93  Pac. 
714,  holding  interest  of  mortgagee  in  mortgaged  property  is  not  such 
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at  to  require  him  to  post  notice  of  nonliability  under  mechanic's  lien 
law. 

Effect  of  Judgment  Against  Tenant  as  res  judicata.  See  note,  112 
Ahl  St.  Bep.  29. 

21  Oal.  633-636,  BOWE  ▼.  BACIGALLUPPI. 

Extent  of  Becovery  in  Ejectment  by  tenants  in  common  against 
stranger.    See  note,  6  L.  B.  A.  (n.  s.)  713. 

21  CaL  642-668,  OAKXAND  y.  OABPENTIEB. 

Obiter  in  Former  Decision  is  not  binding  on  later  appeal. 

Approve  in  Millssp  r.  Balfour,  159  Gal.  714,  112  Pac.  451,  apply- 
ing rule  in  action  on  street  assessment;  Southern  Pac.  Co.  v.  Western 
Pac.  By.  Co.,  144  Fed.  179,  holding  decision  in  principal  case  is  not 
res  adjudicata  as  to  question  of  title  of  defendant  in  citing  case. 
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22  OaL  23->28,  BIAKC  ▼.  BOWMAK. 

Judgment  of  Appellate  Court  will  not  be  Set  Aside  because  one 
judge  participating  in  the  decision  did  not  hear  the  oral  argument, 
such  being  agreed  to  by  parties. 

Approved  in  Philbrook  r.  Newman,  148  Cal.  175,  82  Pac.  773,  refus- 
ing to  set  aside  order  of  appellate  court  made  nine  years  before  on 
ground  that  it  was  against  facts  and  law. 

22  Oal.  28-34,  ALLEN  ▼.  CITIZBK8'  STEAM  KAVIGATION  00. 

Anthoxity  of  Agent  of  Private  Corporation  may  be  inferred  from 
proof  of  character  of  agency,  of  acts  of  agent,  and  knowledge  of 
officers  of  his  habit  to  make  similar  contracts  and  their  acquiescence 
therein,  and  receipt  of  benefits  thereof  by  corporation. 

Approved  in  Judell  v.  Goldfield  Realty  Co.,  32  Nev.  357,  108  Pac. 
458,  where  corporation  took  over  business  of  another  who  was  in- 
debted to  third  persons,  and  held  out  its  secretary  as  possessing  power 
to  make  settlements  with  such  creditors  and  accepted  benefits  of  such 
settlements,  creditor  could  enforce  note  executed  by  secretary  in  cor- 
poration's name  in  payment  of  claim. 

22  OaL  84-38,  PEOPLE  ez  rel.  FLAGLET  v.  HUBBABD. 

Action  of  Court  on  Application  for  Change  of  Venue  cannot  be  re- 
viewed on  mandamus. 

Approved  in  State  y.  Superior  Court,  40  Wash.  553,  111  Am.  St. 
R«p.  925,  82  Pac.  878,  2  L.  B.  A.  (n.  s.)  395,  Winfrey  v.  Benton,  25 
Okl.  447,  106  Pac.  854,  and  Lyle  v.  Cass  Circuit  Judge,  157  Mich.  40, 
121  N.  W.  308,  all  following  rule. 

Mandamus  to  Prevent  Cbange  of  Venue  from  court  having  ezclu- 
8iv«  jurisdiction.    See  note,  2  L.  B.  A.  (n.  s.)  569. 

Mandamua  as  Proper  Eemedy  against  public  officers.  See  note,  98 
Am.  St.  Bep.  897. 

I>ntie«»  Performance  of  Which  may  be  Compelled  by  mandamus. 
See  notOi  125  Am.  St.  Bep.  502. 

(339) 
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22  OaL  3a-42»  BENNET  ▼.  CBEDITOB& 

Filing  Petition  and  Publication  of  Notice  are  essential  to  jurisdic- 
tion  in  insolvency  proceedings. 

Approved  in  Newlove  v.  Mercantile  Trust  Co.,  156  Cal.  665,  105 
Pac.  975,  holding  failure  of  insolvent  to  include  in  inventory  attached 
to  petition  certain  assets  did  not  deprive  court  of  jurisdiction. 

22  Cal.  51-71,  88  Am.  Dec.  49,  MATTEB  OF  WABFIEU). 

Contents  of  Destroyed  Becords  may  be  proved  by  oral  evidence. 

Approved  in  Hibernia  Savings  and  Loan  Soc.  v.  Boyd,  155  Cal.  200, 
100  Pac.  242,  holding  contents  of  burned  judgment  provable  by  parol; 
Estate  of  Heywood,  154  Cal.  315,  97  Pac.  826,  allowing  parol  proof  of 
burned  probate  orders;  Seaboard  National  Bank  v.  Ackerman,  16  Cal. 
App.  57,  116  Pac.  92,  admitting  secondary  evidence  to  establish  ex- 
istence of  original  action  and  all  proceedings  therein  where  record  in 
such  action  burned. 

Failure  to  Make  Order  Admitting  Will  to  probate  on  day  specified 
in  notice  or  to  fix  by  adjournment  subsequent  day  for  order  is  merely 
irregularity  not  affecting  jurisdiction. 

Approved  in  Estate  of  Davis,  151  Cal.  324,  121  Am.  St.  Bep.  105, 
86  Pac.  185,  following  rule. 

Judgment  Probating  Will  Made  on  Petition  stating  necessary  facts 
after  publication  of  legal  notice  cannot  be  set  aside  by  collateral  at- 
tack. 

Distinguished  in  Estate  of  Clark,  148  Cal.  115,  116,  113  Am.  St. 
Bep.  197,  82  Pac.  763,  1  L.  B.  A.  (n.  s.)  996,  7  Ann.  Cas.  306,  approv- 
ing rule  but  holding  ancillary  probate  may  be  refused  will  probated 
in  foreign  state  when  testator  was  resident  of  this  state. 

Collateral  Attack  on  Bight  of  acting  administrators.  See  note,  81 
Am.  St.  Bep.  541. 

OonclusivenesB  of  Probate  as  res  judicata.  See  note,  21  L.  B.  A. 
681,  682. 

22  Cal.  71-73,  BOGEBS  v.  KINO. 

Judgment  Admitting  Will  to  Probata  not  void  upon  face  is  valid 
as  against  collateral  attack. 

Approved  in  Stull  v.  Veatch,  236  111.  213,  86  N.  E.  229,  holding 
aiithenticated  copy  of  will  proved  in  sister  state  and  recorded  in 
Illinois  good  as  against  collateral  attack. 

Distinguished  in  Estate  of  Dunsmuir,  2  Cof.  Prob.  65,  court  of 
forum  of  domicile  cannot  admit  to  probate  will  of  one  domiciled  in 
this  state  upon  mere  production  of  duly  authenticated  copy  of  will 
and  record  of  its  admission  to  probate  in  foreign  country. 

ConclusivenetM  of  Probate  as  res  judicata.  See  note,  21  L.  B.  A. 
681. 

22  Cal.  73-81,  PEOPUB  V.  MOBBISON. 

Exemption  from  Taxation  or  ABsessment  of  lands  owned  by  govern^ 
mental  bodies,  or  in  which  they  have  an  interest.  See  note,  132  Am. 
St.  Bep.  294. 

22  Cal.  82-83,  QUINN  v.  KENTON. 

Power  to  Grant  New  Trials  is  One  of  legal  discretion,  and  appel- 
late court  will  only  interfere  when  such  discretion  is  not  abused. 
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Approved  in  Morgan  ▼.  Los  Angeles  Pacific  Co.,  13  Cal.  App.  14, 
108  Pac.  737;  sustaining  order  granting  new  trial. 

22  OaL  86-96,  MATHEW80N  ▼.  FITOH. 
OffenM  of  Maintenance  is  unknown  under  laws  of  this  state.  . 
^Approved  in  Smits  y.  Hogan,  35  Wash.  293,  77  Pac.  391,  following 
rule;  Mossman  v.  Hawaiian  Government,  lO  Haw.  436,  holding  valid 
transfer  of  title  by  disseisee  as  against  disseisor  in  ejectment  when 
objected  to  on  ground  of  maintenance. 

22  OaL  95-99,  OUUJBBTON  y.  MEAD. 

Statement  of  Olaima  Against  Estates  of  decedents.  Bee  notes,  130 
Am.  St.  Bep.  319;  5  Cof.  Prob.  305. 

22  CaL  100-103,  HEINUN  y.  CASTBO. 

Plaintifl  cannot  Dismiss  Action  After  Trial  and  submission,  nor  can 
court  enter  order  of  dismissal  without  consent  of  defendant. 

Distinguished  in  Hibernia  Savings  etc.  Soc.  v.  Porteuer,  139  Cal. 
93,  72  Pac.  716,  holding  plaintiff  could  dismiss  action  without  pre- 
judice after  default  judgment  was  entered  and  set  aside  on  motion. 

When  Action  on  Note  Is  Barred  by  Limitations,  action  on  mortgage 
securing  same  is  also  barred. 

Approved  in  Allen  v.  Allen  (Cal.),  27  Pac.  32,  and  Lilly-Brackett 
Co.  V.  Sonnemann,  157  Cal.  199,  106  Pac.  718,  both  holding  bar  to 
action  on  note  in  foreign  state  bars  foreclosure  of  mortgage  in  this 
state. 

Effect  of  Statutory  Bar  of  Principal  Debt  on  right  to  foreclosure 
or' deed  of  trust.    See  note,  21  L.  B.  A.  554. 

22  Cal.  105-112,  PIOCHE  y.  PAUL. 

No  Well-considered  Decision  of  the  Supreme  Court  should  be  over- 
ruled unless  it  clearly  violates  some  established  rule  of  law. 

Approved  in  Hollywood  Lumber  Co.  v.  Love,  155  Cal.  274,  100  Pac. 
700,  deed  of  trust  of  land  to  secure  owner's  debt  does  not  create  in- 
terest in  land  within  Code  of  Civil  Procedure,  section  1192,  so  as  to 
require  trustee  to  give  notice;  Schoonover  v.  Bimbaum,  148  Cal.  550, 
83  Pac.  1000,  holding  as  settled  law  that  homestead  cannot  be  claimed 
in  lands  held  in  joint  tenancy  or  tenancy  in  common. 

22  Cal.  131-135,  BU8SELL  y.  MANN. 

In  Pleading  Tax  Title,  Compliance  with  every  essential  fact  and 
with  all  statutory  requisites  must  be  shown. 

Approved  in  Metteer  v.  Smith,  156  Cal.  575,  105  Pac.  736,  follow- 
ing rule;  Kinley  v.  Thelen,  158  Cal.  184,  110  Pac.  517,  complaint  to 
hold  trustee  for  negligent  loss  of  land  by  his  failure  to  pay  taxes  must 
specifically  aver  divestiture  of  title  by  want  of  payment. 

22  CaL  135-139,  PEOPLE  y.  FOBBES. 

Release  of  Prisoner  on  Habeas  Corpus  after  judgment  and  sentence. 
See  note,  87  Am.  St.  Bep.  195. 

Cumulatiye  Sentences.    See  note,  7  L.  B.  A.  (n.  s.)  125,  127. 

22  Cal.  142-150,  FOGABTV  y.  SPABXS. 

Person  in  Possession  of  Premises,  Who  is  not  Made  Party  to  eject- 
ment suit,  and  all  claiming  under  him  are  not  affected  by  judgment 
therein. 
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Approved  in  Nojes  r.  Crawford,  18  Iowa,  18,  96  Am.  StBep.  363, 
91  N.  W.  600,  rale  that  purchasers  of  land  in  litigation  take  subject 
thereto  affects  only  those  who  deal  with  party  to  suit. 

Effect  of  Judgment  in  Ejectment  against  tenant  upon  landlord  not 
a  party,  or  vice  versa.    See  note,  26  L.  B.  A.  (n.  s.)  598. 

Effect  of  Judgment  Against  Tenant  as  res  judicata.  See  note,  112 
Am.  St.  Bep.  26. 

22  Cal.  160-163,  KLOCKENBAUM  ▼.  PIEBSON. 

Error  cannot  Arise  from  Immaterial  Finding. 

Approved  in  Collins  v.  Gray,  154  CaL  135,  97  Pae.  144,  holding 
immaterial  a  finding  outside  the  issues. 

New  Trial  will  iiot  be  Granted  on  Ground  of  newly  discovered  evi- 
dence when  party  moving  for  same  learned  of  such  evidence  during 
trial  and  failed  to  ask  continuance. 

Approved  in  Weinburg  v.  Somps  (Cal.),  33  Pac.  342,  refusing  new 
trial  where  applicant  failed  to  show  due  diligence  in  securing  new 
evidence  first  learned  of  during  trial. 

Unexpected  AdmiBsion  of  Witness  on  Trial,  when  party  had  been 
advised  by  attorney  that  witness  was  incompetent,  does  not  authorize 
new  trial  on  ground  of  surprise. 

Approved  in  Porter  v.  Anderson,  14  Cal.  App.  726,  113  Pac.  350, 
holding  unexpected  change  of  view  of  court  as  to  sufficiency  of  plead- 
ing not  such  surprise  as  to  warrant  setting  aside  judgment. 

22  Cal.  164-169,  WOODWOETH  V.  KNOWLTON. 

General  Denial  That  Property  was  Wrongfully  and  unlawfnl]y  taken 
in  same  terms  as  allegation  admits  the  taking. 

Approved  in  Dondero  v.  O'Hara,  3  Cal.  App.  639,  86  Pac.  987,  hold- 
ing in  ejectment  defendants'  denial  of  plaintiffs'  title  and  right  of 
possession  is  admission  of  ouster  by  them. 

22  Cal.  173-178,  LAWRENCE  v.  BIABTIN. 

Assignability  of  Cause  of  Action  for  personal  tort.  See  notes,  44 
L.  B.  A.  177,  179,  181;  14  L.  B.  A.  514. 

22  Cal.  178-184,  IN  BE  COBBYELL. 

On  Habeas  Corpus  Court  may  Consider  whether  indictment  charges 
any  offense  known  to  law,  and  if  not,  prisoner  is  entitled  to  dis- 
charge. 

Approved  in  Ex  parte  Show,  4  Okl.  Cr.  422,  113  Pac.  1065,  and  Ex 
parte  Bickey,  31  Nev.  89,  135  Am.  St.  Bep.  661,  100  Pac.  136,  both 
holding  indictment  stated  no  offense. 

Prisoner's  Bight  to  Discharge  on  Habeas  Corpus  after  commitment 
and  before  trial.    See  note,  100  Am.  St.  Bep.  36. 

22  Cal.  179-184,  MATTEB  OF  COBBYELL. 

Habeas  Corpus  Lies  if  Facts  Alleged  in  indictment  do  not  con- 
stitute public  offense. 

Approved  in  Ex  parte  Goldman  (Cal.  App.),  88  Pac.  820,  granting 
habeas  corpus  on  ground  that  indictment  did  not  charge  public  offense. 

22  Cal.  187-190,  83  Am.  Dec.  59,  McLABEN  y.  HUTCHINSON. 

Party  for  Whose  Benefit  Contract  has  been  made  has  right  of  action 
thereon. 
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Approved  in  Northap  y.  Altadena  ete.  STudicate,  6  Cal.  App.  102y 
91  Pae.  422,  holding  where  bnsiness  of  maker  of  note  was  transferred 
to  corporation,  whieh  assumed  hU  liabilities  including  note,  promise 
of  transferee  was  for  benefit  of  payee,  and  payee  could  sue  thereon; 
West  Loan  etc.  Co.  v.  Silver  Bow  etc.  Co.,  31  Mont.  450,  1Q7  Am.  St. 
Bep.  435,  78  Pac.  775,  holding  abstract  company  liable  for  injury 
resulting  to  loan  company  from  defective  abstract  of  title  furnished 
for  information  of  loan  company,  when  abstract  company  had  con- 
tracted to  furnish  loan  company  such  abstract,  to  be  paid  for  by 
borrowers. 

22  OaL  194-200,  BURPEE  ▼.  BUNN. 

IieT7  om  Partnership  Property  for  debt  of  partner.  See  note,  40 
L.  R.  A.  494. 

22  OaL  200-211,  SAMPSON  ▼.  OHUEITEB. 

Person  in  Posseasion  Where  Writ  of  Beatitution  is  served  is  pre- 
sumed to  hold  under  defendant,  and  to  avoid  dispossession  must  show 
affirmatively  that  he  holds  by  independent  paramount  right. 

Approved  in  Baum  v.  Boper,  1  Cal.  App.  439,  82  Pac.  392,  holding 
person  not  party  to  ejectment  suit  entering  on  premises  pending  suit 
was  properly  dispossessed  on  judgment  against  defendant,  in  absence 
of  showing  of  independent  paramount  right;  King  v.  Davis,  137  Fed. 
221,  holding  landlord  could  have  default  judgment  against  tenant  re- 
opened when  landlord  had  no  knowledge  of  suit. 

Neceadty  of  Reqoest  to  Defend  in  order  to  bind  covenantor  by 
decree  against  granitee.    See  note,  13  L.  B.  A.  (n.  s.)  734. 

Effect  of  Judgment  In  Ejectment  against  tenant  upon  landlord  not 
a  party,  or  vice  versa.    See  note,  26  L.  R.  A.  (n.  s.)  596,  597. 

Pii:^haaer  or  Encombramcer  of  Property  is  charged  with  notice  of 
Us  pendens  filed  with  recorder  of  county  where  the  land  is  situated. 

Approved  in  Blackburn  v.  Bucksport  etc.  B.  B.  Co.,  7  Cal.  App.  653, 
95  Pac.  670,  holding  omission  to  file  lis  pendens  in  quiet  title  suit  does 
not  affect  jurisdiction,  and  party  voluntarily  appearing  cannot  com- 
plain. 

Actual  Notice  of  Pending  Action  affecting,  real  estate  has  same 
effect  as  constructive  notice  through  lis  pendens. 

Approved  in  Martin  v.  Abbott,  72  Neb.  91,  100  N.  W.  142,  holding 
purchaser  of  real  estate  with  actual  notice  of  claim  of  dower  took 
subject  to  such  claim. 

Purchaser  of  Realty  Need  Only  Examine  Lis  Pendens  filed  in  office 
of  recorder  of  county  where  land  lies  and  he  is  bound  only  by  con- 
structive notice  of  what  may  there  appear. 

Approved  in  Brandt  v.  Scribner,  13  Ariz.  175,  108  Pac.  493,  lis 
pendens  in  partition  suit  dates  from  complaint,  though  it  is  thereafter 
emended  so  as  to  include  necessary  allegation  of  value  of  property. 

Effect  of  Judgment  against  tenant  as  res  judicata.  See  note,  112 
Am.  St.  Rep.  25. 


82  OaL  211-224,  McIiAUaHUN  v.  KELLY. 

Miscellaneous. — Cited  in  McMahon  v.  Hetch-hetchy  Ry.  Co.,  2  Cal. 
App.  402,  84  Pac.  351,  to  point  that  verdict  in  favor  of  defendants 
will  not  admit  of  judgment  being  entered  in  favor  of  one  defendant 
only. 
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22  CaL  224-229,  83  Am.  Dec.  61,  DODOE  v.  WALLET. 

Deeda  moat  be  Conatrued  Most  Strongly  against  grantor  when  un- 
certain or  ambiguouB  in  terms. 

Approved  in  Smith  v.  Williams  (Cal.),  55  Pac.  602,  holding  deed 
conveyed  all  grantor's  right  to  certain  water  rights,  despite  limitation 
that  would  prevent  full  enjoyment. 

Wliere  Deed  Conveys  *'A11  Bight,  Title  and  Interest"  of  grantor, 
"being  a  leasehold  unexpired/'  and  grantor  owned  the  fee,  the  fee 
passes  under  the  deed. 

Approved  in  Murphy  v.  Murphy,  132  N.  C.  363,  43  S.  E.  923,  holding 
deed  of  grantor  which  purported  to  convey  all  his  right,  title  and  in- 
terest in  certain  tract,  and  that  such  interest  was  undivided  sixth, 
conveyed  also  a  fifth  or  another  sixth  which  he  had  inherited. 

Effect  of  Other  Language  In  Deed  to  cut  down  estate  conveyed  by 
granting  clause.     See  note,  12  L.  B.  A.  (n.  s.)  964. 

22  CaL  231-239,  83  Am.  Dec.  64,  WILEIN8  ▼.  STIDaEB. 

Common  Counts  may  be  Used  in  pleading. 

Approved  in  Castagnino  v.  Balletta  (Cal.),  21  Pac.  1098,  holding 
action  properly  brought  in  form  of  assumpsit  to  recover  balance  due 
on  special  contract. 

Distinguished  in  Truro  v.  Passmore,  38  Mont.  550,  100  Pac.  968, 
holding  count  for  money  had  and  received,^  not  alleging  facts  of  in- 
debtedness, insufficient  to  state  cause  of  action  for  fraud. 

Promise  to  Pay  in  Assumpsit  Need  not  be  alleged  under  code. 

Approved  in  Brown  v.  Crown  Gold  Milling  Co.,  150  Cal.  382,  89 
Pac.  89,  and  Wo  Sing  ft  Co.  v.  Kwong  Chong  Wai  Co.,  16  Haw.  19, 
both  following  rule;  Bates  v.  Capital  State  Bank,  18  Idaho,  435,  110 
Pac.  279,  holding  lUlegation  that  plaintiff  was  entitled  to  possession 
of  bonds  sued  for  not  essential  when  it  would  be  mere  conclusion  of 
law. 

Admissions  of  Fact  by  Oonnsel  in  One  Action  are  not  admissible  in 
evidence  against  client  in  another  action. 

Approved  in  Hicks  v.  Manufacturing  Co.,  138  N.  C.  3^24,  50  S.  E. 
705,  following  rule. 

Admission  of  Counsel  as  evidence.    See  note,  82  Am.  St.  Bep.  791. 

Party  to  Action  is  not  Bound  by  Statements  of  witness  during  trial, 
because  he  does  not  contradict  them  at  time. 

Approved  in  Patty  v.  Salem  Flouring  Mill  Co.,  53  Or.  355,  96  Pac. 
1108,  following  rule;  Sizer  v.  Melton,  129  Ga.  150,  58  S.  E.  1058,  mere 
fact  that  corporation  sued  out  interrogatories  for  its  vice-president 
in  one  case  does  not  of  itself  render  his  answers  admissible  in  another 
case  as  admissions  of  company;  Miller  v.  United  States,  133  Fed.  351, 
66  C.  C.  A.  399,  holding  statement  in  attorney's  argument  in  one  case 
not  competent  evidence  against  client  in  another  case  against  another 
party  involving  other  issues;  Merriweather  v.  Commonwealth,  118  Ky. 
881,  82  S.  W.  596,  holding  inadmissible  in  murder  trial  evidence  of 
statements  made  by  one  of  several  accused  persons  and  not  excepted 
to  at  the  time  by  another  against  whom  his  silence  was  sought  to  .be 
introduced;  State  v.  Butler,  51  N.  C.  674,  65  S.  E.  994,  25  L.  B.  A. 
(n.  s.)  169,  holding  admissions  of  defendant's  counsel  at  preliminary 
hearing,  to  avoid  continuance  asked  by  state  in  order  to  get  certain 
documents,  not  to  be  admissible  at  trial. 
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Distinguished  in  People  v.  Manasse,  153  Cal.  13,  94  Pae.  94,  holding 
failure  of  defendant  to  mention  threats  made  against  his  life  might 
allow  jury  to  infer  nonexistence  of  such  threats. 

Where  Trial  is  had  npon  Theory  that  pleading  raised  certain  issueft, 
it  ia  too  late  to  first  object  on  appeal  that  pleadings  did  not  raise  such 
issues. 

Approved  in  Rutz  v.  Obear,  15  Cal.  App.  437,  115  Pac.  68,  defend- 
ant could  not  for  first  time  on  appeal  raise  objection  that  complaint 
did  not  state  cause  of  action. 

22  CaL  240-251,  MILLS  y.  BABNET. 

Liability  of  One  Beceiying  Payment  of  check  through  forged  in- 
dorsement.   See  note,  94  Am.  St.  Rep.  642. 

22  CaL  265-263,  KIDD  Y.  TEEPLE. 

Where  Judgment  is  Sustained  by  the  Becord,  it  will  be  affirmed 
regardless  of  grounds  of  decision  in  lower  court. 

Approved  in  Stanley  v.  McElrath  (Cal.),  22  Pac.  674,  following 
rule. 

22  CaL  263-265,  ASKEW  v;  EBBEBTS. 

In  Action  to  Enforce  Statutory  Penalty  or  forfeiture,  claim  must 
be  strictly  construed. 

Approved  in  Independent  School  Dist.  v.  Collintf',  15  Idaho,  541, 
128  Am.  St.  Rep.  76,  98  Pac.  859,  following  rule. 

22  Cal.  266-279,  HALLBCK  ▼.  MOSS. 

Action  on  Written  Agreement  to  Pay  Money  on  demand  is  main- 
tainable without  previous  demand. 

Approved  in  Hewett  v.  Dean  (Cal.),  25  Pac.  755,  and  Ex  parte 
Howitz,  2  Cal.  App.  754,  84  Pac.  230,  both  holding  bringing  of  suit 
sufficient  demand  in  action  on  agreement  to  pay  money  on  demand. 

Probate  Proceedings  cannot  be  Impeached  in  collateral  suit. 

Approved  in  Gold  tree  v.  McAlister  (Cal.),  23  Pac.  209,  denying 
right  to  collaterally  attack  regularity  of  foreign  probate  >  of  will 
where  court  has  found  it  to  have  been  duly  probated. 

ConclnsivenesB  of  Probate  as  res  judicata.  See  note,  21  L.  R.  A. 
681. 

22  Cal.  279-283,  DOLLBEQXnr  ▼.  TABOB. 
Where,  Pending  Appeal  to  Commissioner  of  General  Land  Office, 

a  third  person,  with  notice  of  appellant's  rights,  procures  certificate 
to  land  in  question,  he  holds  certificate  in  trust  for  former  applicant 
In  whose  favor  appeal  is  decided. 

Distinguished  in  Cragie  v.  Roberts,  6  Cal.  App.  317,  92  Pac.  101, 
refusing  to  declare  trust  in  favor  of  claimant  of  land  as  agricultural 
against  claimant  under  patentee  of  san;e  land  as  mineral  land,  on 
ground  that  it  was  not  mineral  and  patent  as  such  was  fraudulent. 

22  CaL  283-289,  ADAMS  V.  KKOWLTON. 

Burden  is  on  Wife  to  Show  That  Property  Deeded  to  her  after 
marriage  is  her  separate  property. 

Distinguished  in  Estate  of  Pepper,  168  Cal.  622,  112  Pac.  64,  de- 
gree of  proof  producing  conviction  in  unprejudiced  mind  is  sufficient 
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to  prove  separate  character  of  property  acquired  by  ipotiBe  during 
marriage. 

Wliat  is  -Ooiiiinimity  Property.  See  notes,  126  Am.  St.  Bep.  121; 
4  Cof.  Prob.  63. 

Liability  of  Community  Property  for  debts.  See  note,  19  L.  B.  A. 
235. 

22  OaL  293-330,  COHEN  ▼.  WBIQHT. 

VaxloiiB  Froyisions  of  the  Constitutioil  are  to  be  barmonized  so  as 
to   give   some   effect    to   every   part. 

Approved  in  Wheeler  ▼.  Herbert,  152  Gal.  236,  92  Pac.  358,  up* 
holding  act  of  1907,  changing  boundary  between  Fresno  and  King 
counties. 

Only  in  Clear  Cases  will  a  Statute  be  declared  unconstitutional. 

Approved  in  Wheeler  v.  Herbert,  152  Cal.  236,  92  Pac.  358,  uphold- 
ing act  of  1907,  changing  boundary  b<»tween  Fresno  and  Kings  coun- 
ties; Gaffney  v.  Jones,  44  Wash.  165,  87  Pac.  117,  upholding  act 
taking  away  right  to  revive  dormant  judgment  as  applying  to  judg- 
ment given  before  and  affirmed  on  appeal  after  passage  of  act. 

Attorney  at  Itaw  is  not  a  Public  Officer. 

Approved  in  Maxey  v.  Wright,  3  Ind.  Ter.  254,  54  S.  W.  811,  fol- 
lowing rule;  Fleming  v.  Hance,  153  Cal.  167,  94  Pac.  621,  holding 
prosecuting  attorney  provided  for  Los  Angeles  police  court  not  an 
officer  whose  sala'ry  could  be  charged  upon  city  treasury. 

Who  are  Public  Officers.    See  note,  17  L.  B.  A.  245. 

Legislature  has  Power  to  Impose  such  conditions  and  qualifica- 
tions upon  exercise  of  privilege  of  practicing  before  courts  as  it  may 
deem  proper. 

Approved  in  dissenting  opinion  in  License  to  Practice  Law,  67 
W.  Va.  240,  67  S.  E.  609,  majority  refusing  to  issue  license  to  prac- 
tice law  upon  certificate  from  county  court,  when  bad  moral  charac- 
ter of  applicant  was  shown. 

Power  of  Legislature  to  Prescribe  qualifications  of  attorneys.  See 
note,  10  L.  B.  A.  (n.  s.)  291. 

Bight  to  'Practice  Law  ia  Subject  to  condition  that  attorney  shall 
possess  blameless  moral  character. 

Approved  in  In  re  Smith,  73  Kan.  749,  85  Pac.  586,  disbarring  at- 
torney for  gross  misconduct  showing  unfitness  for  exercise  of  privi- 
lege; License  to  Practice  Law,  67  W.  Va.  223,  67  S.  E.  601,  refusing 
license   to  practice  law   on   ground   applicant's   character  was   bad. 

Disbarment  for  Criminal  Acta  prior  to  conviction  therefor.  See 
note,  114  Am.  St   Hep.  842. 

Miscellaneous. — Cited  in  In  re  Branch,  70  N.  J.  L.  548,  57  AtL 
431,  to  point  that  power  to  admit  attorneys  to  practice  is  subject 
to  statutory  control. 

22  Cal.  330-336,  DATTBENSPECK  ▼.  PLATT. 

possession  of  Land  as  Notice  of  title.  See  note,  13  L.  B.  A. 
<n.  s.)  116. 

22  Cal.  336-343,  83  Am.  Dec.  69,  SPEOTCE  y.  HABVET. 

Contracts  Against  Public  Policy  are  illegal  and  void. 

Approved  in  Pike's  Peak  Paint  Co.  v.  Masury,  19  Cal.  App.  290, 
74  Pac.  797,  upholding  contract  as  not  being  against  public  policy 
when  performance  would  in  no  way  have  tendency  to  injure  public. 
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Contracts,  OonBlder&tion  for  Wbicli  has  partly  failed,  or  is  partly 
illegal.     See  note,  117  Am.  St.  Eep.  519. 

Contract  as  to  Ziocatlon  of  public  J)nildiiig8.  See  note,  4  L.  B.  A. 
(n.  8.)  590. 

Who  are  Public  Offlcers.    See  note,  17  L.  B.  A.  249. 

22  CaL  343-348,  PAB80K8  v.  FAIBBANK& 

Belief  from  Miatalce  of  Law  as  to  effect  of  instrument.  See  note, 
28  L.  B.  A.  (n.  e.)  799,  800. 

22  CaL  348-356,  PEOPLE  v.  STMONDa 

Mere  Pact  That  Jury  in  Criminal,  Case  separate  without  permission 
of  court  does  not  acquire  new  trial  to  be  granted. 

Approved  in  People  t.  Cord,  157  Cal.  571,  108  Pac.  515,  holding 
juror  properly  allowed  to  visit  sick  wife  with  of&cer  during  recess; 
People  V.  Emmons,  7  Cal.  App.  695,  95  Pac.  1037,  holding  separation 
of  jury  for  innocent  purpose  did  not  necessitate  new  trial. 

Effect  of  Separation  of  Jury.    See  note,  103  Am.  St.  Bep.  162. 

Misconduct  of  Jurors  Other  Than  Their  Separation,  for  which  ver- 
dict may  be  set  aside.     See  note,  134  Am.  St.  Rep.  1041. 

Permitting  Separation  of  Jury  in  capital  case.  See  note,  24  L. 
B.  A.  (n.  «.)  779. 

22  CaL  356-358,  GILMAK  ▼.  COSGBOVE. 

Complaint  is  Defective  Which  Gives  only  name  of  copartnership 
firm  as  plaintiff. 

Approved  in  Doll  v.  Hennessy  Mercantile  Co.,  33  Mont.  86,  81  Pac. 
626,  following  rule. 

As  to  Whether  Partnership  may  Sue  or  be  sued  in  firm  name.  See 
note,  29  L.  B.  A.  (n.  s.)  285. 

22  CaL  358-361,  POWEL80N  v.  POWELSON. 

Conduct  Sufficiently  Aggravated  to  Produce  ill-health  or  bodily 
pain,  though  operating  primarily  on  the  mind,  is  legal  cruelty. 

Approved  in  Haley  v.  Haley  (Cal.),  14  Pac.  95,  hol<^ng  false  and 
malicious  accusation  of  immorality  of  wife  ground  for  divorce;  Ben- 
field  V.  Benfield,  44  Or.  96,  74  Pac.  495,  holding  abusive  language  and 
improper  conduct  to  be  such  cruel  and  inhuman  treatment  as  to  jus- 
tify divorce. 

Profanity  and  Obscenity  as  ground  for  divorce.  See  note,  12  L. 
B.  A.  (n.  s.)  822. 

Charging  Adultery  as  extreme  cruelty.  See  note,  18  L.  B.  A* 
(n.  s.)  307. 

22  CaL  362,  OAOLIABDO  v.  CBIPPEN. 

Affidavits  Filed  by  Defendant  in  Injunction  Suit  are  part  of  record. 

Approved  in  Mclnerney  v.  United  States,  143  Fed.  735,  74  C.  C.  A. 
655,  holding  original  application  of  alien  for  naturalization  with  the 
affidavits  part  of  record  of  court. 

22  Cal.  363-^73,  HIOH  T.  SHOEMAKEB. 

Constitatlonal  Provision  for  Equity  and  Uniformity  in  taxation 
applies  only  to  direct  tax  on  property. 

Approved  in  Los  Angeles  v.  Los  Angel ee  Ind.  Gas.  Co.,  152  CaL 
767,  93  Pac.  1007^  holding  Los  Angeles  charter  provision  for  license 
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taxes  allowed  impoBition  of  equal  tax  on  all  in  same  business  regard- 
less of  amount  of  business;  State  t.  Great  Northern  By.  Co.,  106 
Minn.  336,  119  N.  W.  211,  upholding  act  increasing  gross  earnings  tax 
on  railroads  to  four  per  cent. 

Payment  of  Penal  Sum  Imposed  upon  Failure  to  pay  tax  is  as 
obligatory  as  payment  of  tax  itself. 

Approved  in  State  t.  Chicago  ft  Northwestern  By.  Co.,  128  Wis.  498, 
108  N.  W.  607,  reaffirming  rule. 

22  CaL  373-379,  83  Am.  Dec.  74,  MILLS  y.  TUJUST. 

Ck>tenant6'  Bigbt  to  Acquire  and  enforce  tax  titles.  See  note,  116 
Am.  St.  Bep.  367. 

22  GaL  379-396,  BOBIKSON  ▼.  BIDWELL. 

Legislature  may  Pass  Law  to  Become  Effective  only  upon  approval 
by  majority  of  electors  of  given  locality. 

Approved  in  Wheeler  v.  Herbert,  152  Cal.  234,  92  Pac.  357,  holding 
valid  law  transferring  territory  from  one  county  to  another  on  ap- 
proval of  majority  of  electors  in  territory  transferred. 

ConBtltntionallty  of  Local  Option  Laws.  See  note,  114  Am.  St. 
Bep.  317,  318. 

Creditors  of  Corporation  can  Waive  all  claim  upon  stockholders'  lia- 
bility. 

Approved  in  Carnahan  v.  Campbell,  158  Ind.  232,  63  N.  E.  386, 
following  rule. 

Public  Purposes  for  Wbicli  Money  may  be  Appropriated  or  raised 
by  taxation.    See  note,  14  L.  B.  A.  479. 

22  OaI.\  395-398,  MATTEB  OF  HOWABD. 

Petition  is  not  Neceesary  as  Foundation  of  proceeding  to  probate 
will. 

Overruled  in  Estate  of  Edwards,  154  Cal.  93,  97  Pac.  24,  holding 
under  section  .1229,  Code  of  Civil  Procedure,  petition  to  probate  will 
is  necessary  to  jurisdiction  of  court. 

22  CaL  398-430,  CAUFOBNIA  BTO.  TEL.  CO.  V.  ALTA  TEL.  CO. 

Power  of  mites  to  Control  or  Impose  Burdens  upon  interstate 
telegraph  and  telephone  companies.    See  note,  24  L.  B.  A.  164. 

Bight  of  Private  Persons  to  contest  power  of  corporation  to  take 
or  hold  property.    See  note,  32  L.  B.  A.  294. 

22  Oal.  430-433,  83  Am.  Dec.  76,  POBTEB  v.  USCOM. 

Assignee  of  Judgment  for  Value  and  Witbout  Notice  takes  it  sub- 
ject to  right  of  setoff  existing  at  time  of  assignment. 

Approved  in  Northwestern  etc.  Bank  v.  Bauch,  8  Idaho,  52,  66  Pac. 
807,  applying  rule  to  assignee  of  cost  bill. 

Setting  Off  One  Judgment  against  another.  See  note,  109  Am.  St. 
Bep.  140. 

22    Cal.     434-444,     SPBINQ    VALLEY    WATEBWOEKS    v.     SAN 
FBANCISCO. 

Corporation  may  Condemn  Land  for  Public  Purpose  although  it  has. 
not  strictly  complied  with  general  law  in  incorporating. 

Approved  in  Morrison  v.  Indianapolis  &  Western  By.  Co.,  166  Ind. 
527,  76  N.  E.  96€,  holding  de  facto  corporation  could  maintain  con- 
demnation suit. 
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Irregnlarity  in  Organization  of  Corporation  cannot  be  considered 
except  in  action  brought  by  state  for  that  purpose. 

Approved  in  Whipple  v.  Tuxworth,  81  Ark.  401,  9»  8.  W.  90,  hold- 
ing decree  obtained  hj  corporation  de  facto  could  not  be  attacked  in 
subsequent  suit  on  ground  there  was  no  such  corporation. 

In  Condemnation  Proceeding!,  Commissioners  are  not  required  to 
determine   questions  of  title. 

Approved  in  Finney  ▼.  Borough  of  Winsted,  79  Conn.  615,  66  Atl. 
340,  following  rule. 

22  CaL  444-466,  BOGEB8  Y.  SOOGS. 

Bigbt  to  Use  of  Growing  Timber  on  public  mineral  lands  as  between 
claims  of  miners  and  agriculturalists  is  governed  by  priority  of  appli- 
cation. 

Approved  in  McQuillan  v.  Tanana  Electric  Co.,  8  Alaska,  120,  hold- 
ing locator  of  placer  mine  may  recover  damages  against  trespasser 
cutting  timber  thereon. 

Blgbt  to  Out  Timber  on  public  land.    See  note,  70  L.  B.  A.  891,  909. 

22  CaL  457-463,  83  Am.  <X>9C.  78,  KEIJ.EB  v.  HICKa 

County  Warrants  are  not  Such  Negotiable  Instruments  that  recov- 
ery may  be  had  thereon  against  indorser. 

Approved  in  Morrison  v.  Austin  State  Bank,  213  111.  486,  104  Am. 
St.  Bep.  225,  72  N.  £.  1114,  holding  municipal  warrant  not  negotiable, 
although  negotiable  in  form;  Swanson  v.  City  of  Ottumwa,  131  Iowa, 
548,  106  N.  W.  12,  5  L.  B.  A.  (n.  s.)  860,  no  action  for  any  purpose 
can  be  maintained  on  negotiable  bonds  void  for  want  of  power. 

Liability  of  Indorser  of  non-negotiable  instrument.  See  note,  97 
Am.  St.  Bep.  98«. 

22  Cal.  468-471,  GLUCEAUF  ▼.  BEED. 

Abandonment  of  Possessory  Bight  diverts  title  as  fully  as  convey- 
ance. 

Approved  in  Northern  Assnr.  Co.  v.  Stout,  16  Cal.  App.  557,  117 
Pac.  621,  reaffirming  rule;  Missouri  Pac.  By.  Co.  v.  Bradbury,  106 
Mo.  App.  458,  79  S.  W.  968,  holding  abandonment  of  railroad  track 
devested  title  to  rails  left  in  place. 

Gain  or  Loss  of  Title  by  abandonment,  not  including  questions 
under  statute  of  limitations.     See  note,  135  Am.  St.  Bep.  898,  910. 

22  Cal.  473-478,  UBIDIAS  V.  MOBBILL. 

The  Term  ''Municipal  Courts"  has  Legal  Meaning  and  includes 
mayors'  and  recorders'  courts. 

Approved  in  In  re  Baxter,  3  Cal.  App.  722,  86  Pac.  1000,  holding 
"police  court"  synonymous  with  "recorder's  court." 

Legislature  may  Declare  Mayor  of  City  to  be  ex  officio  justice  of 
peace. 

Approved  in  Baltimore  etc.  B.  B.  Co.  v.  Town  of  Whiting,  161  Ind. 
234,  236,  68  N.  £.  268,  269,  holding  legislature  could  invest  town  clerk 
with  functions  of  justice  of  peace. 

As  to  Whether  Judges  of  Municipal  or  police  courts  may  be  vested 
or  burdened  with  powers  or  duties  of  nonjudicial  character.  See  notCi 
19  L.  B.  A.  (n.  s.)  616. 
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22  Cal.  482-484,  HILBORN  ▼.  ALFOBD. 
Signature  by  Mark.    See  note,  22  L.  R.  A.  373. 

22  Cal.  484-492;  KITTLE  ▼.  PFEIFFER. 

Homestead  Claim  to  Land  Dedicated  as  street  is  barred  by  fore- 
closure  sale  of  land  on  which  the  mortgage  was  given  after  dedica- 
tion of  the  strip  claimed  exempt. 

Approved  in  Petitpierre  v.  Maguire,  155  Cal.  250,  251,  100  Pac. 
693,  694,  following  rule. 

Wben  Lots  are  Sold  as  Fronting  on  Qpace  designated  as  street, 
the  use  of  such  space  as  street  passes  as  appurtenant  to  the  lots. 

Approved  in  Danielson  v.  Sykes,  157  Cal.  689,  109  Pac.  88,  holding 
purchaser  of  lot  sold  by  reference  to  map  showing  adjacent  alley 
entitled  to  injunction  to  prevent  closing  of  alleys  Petitpierre  v.  Ma- 
guire, 155  Cal.  247,  248,  250,  251,  100  Pac.  692,  693,  694,  following 
rule. 

22  Cal.  608-511,  MOULIN  v.  GOLUMBET. 

Presumption  That  Person  Enjoying  Benefit  of  services  rendered  is 
bound  to  pay  reasonable  worth  may  be  rebutted  by  proof  of  special 
agreement  of  fixed  amount  or  that  they  were  gratuitously  rendered. 

Approved  in  Crane  v.  Derrick,  157  Cal.  671,  109  Pac.  32,  holding 
claim  for  care  of  aged  parent  by  son  properly  disallowed  under  the 
evidence;  Dallman  v.  Frank,  1  Cal.  App.  546,  82  Pac.  56^,  holding 
finding  as  to  value  of  services   immaterial  when  rendered  gratuitously. 

Distinguished  in  Estate  of  Rohrer,  160  Cal.  576,  117  Pac.  673,  hold- 
ing evidence  showed  implied  promise  of  testator  to  pay  nephew's  wife 
for  caring  for  him  during  last  illness. 

Services  Rendered  to  Host  by  Guest  are  not  basis  for  claim  for 
compensation. 

Distinguished  in  Williams  v.  Williams,  114  Wis.  84,  89  N.  W.  836, 
holding  implied  contract  arose  to  pay  for  services  rendered  to  one 
of  two  married  brothers  by  other  in  superintending  erection  of  houses 
for  him,  though  he  lived  with  brother  part  of  time  and  in  one  of  his 
houses  the  remainder. 

22  Oal.  513-616,  MOORE  ▼.  TICE. 

Plaintiff  must  Sbow  Right  of  Possession  or  title  existing  at  com- 
mencement of  ejection  suit. 

Distinguished  in  Merryman  v.  Kirby,  13  Cal.  App.  345,  109  Pac.  636, 
holding  allegations  of  complaint  as  to  ownership  and  possession  suffi- 
cient in  action  of  ejectment. 

Defendant  in  Ejectment  may  Defeat  Action  by  showing  title  and 
right  of  possession  in  third  person. 

Approved  in  Rogers  y.  Clark  Iron  Co.,  104  Minn.  209,  116  N.  W. 
743,  following  rule. 

22  Oal.  616-519,  STANWOOD  v.   SAGE. 

Money  In  Hands  of  Administrator  which  is  not  part  of  estate  may  be 
recovered  by  owner  without  presenting  claim  to  estate. 

Approved  in  In  re  Williams'  Eetate  (Cal.),  32  Pac.  242,  following 
rule. 

Complaint  In  Old  Form  for  Money  had  and  received  is  proper  when 
recovery  is  sought  of  money  which  defendant  has  received  and  re- 
fused to  pay  on  demand  to  plaintiff  entitled  thereto. 
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ApproTed  in  Bichardson  y.  Moffitt-West  Drug  Co.,  92  Mo.  App.  532, 
following  rule. 

22  Cal.  519-622,  COWXSLL  ▼.  WASHBUBN. 

Tax  Iilen  Oontinaes  till  tax  is  paid. 

Approved  in  Estate  of  Johnson,  4  Cof.  Prob.  509,  where  executor 
makes  sale  of  propety  on  which  taxes  are  lien,  it  is  his  duty  toward 
purchaser  to  remove  lien. 

When  Taxes  on  Land  Become  a  Lien  or  encumbrance  thereon.  See 
note,  15  Li.  B.  A.  238. 

22  OaL  537-538,  JENKINS  ▼.  OAUFOBNIA  STAGE  OO. 

Principal  Place  of  Business  of  Corporation  is  its  residence  for  pur- 
pose of  determining  place  of  trial. 

Approved  in  Bloom  v.  Michigan  Salmon  Min.  Co.,  11  Cal.  App.  124, 
104  Pac.  325,  and  Waechter  v.  Atchison  etc.  By.  Co.,  10  Cal.  App. 
73,  101  Pac.  42,  both  following  rule;  Bobinson  v.  Missouri  Pac.  By. 
Co.,  97  Kan.  283,  72  Pac.  856,  holding  railroad  not  resident  of  city 
by  reason  of  maintaining  depot  there. 

22  CaL   666-^62,   BOSBOBOUGH  ▼.   SHASTA  EIVEE  CANAIi  CO. 
Bight  of  Offtcers  of  Corporations  to  compensation  for  services  ren- 
dered.   See  note,  IdO  Am.  St.  Bep.  917. 

22  CaL  56a-566,  83  Am.  Dec.  84,  JANSEN  y.  McCAHILL. 

When  Defects  in  Certificates  of  acknowledgment  are  fatal.  See 
note,  108  Am.  St.  Bep.  563. 

Signing  by  Proxy.    See  note,  22  L.  B.  A.  297. 

22  CaL  566-571,  BOWEN  ▼.  AUDBET. 

Subcontractor  is  Bound  by  Terms  of  written  contract  between 
owner  and  contractor  where  he  had  notice  of  such  contract. 

Approved  in  George  B.  Swift  Co.  v.  Dolle,  29  Ind.  App.  660,  80  N. 
E.  680,  holding  subcontractor  bound  by  contract  between  'Owner  and 
contractor  to  keep  premises  tree  of  merchanics'  liens. 

Distinguished  in  Shanks  v.  Michael,  4  Cal.  App.  555,  88  Pae.  597, 
holding  contract  for  exchange  of  lands  entered  into  by  husband  as 
agent  for  wife  without  written  authority  or  ratification  not  binding 
on  wife. 

Payment  to  Contractors  or  Subcontractors  as  affecting  liens  of  sub- 
ordinate claimants.    See  note,  20  L.  B.  A.  561. 

22  CaL  675-580,  BATLES  ▼.  BAXTEE. 

Besulting  Trust  may  be  Established  by  parol  evidence. 

Approved  in  Mallagh  v.  Mallagh  (Cal.),  16  Pac.  537,  following 
rule. 

That  Parties  Agree  Verbally  to  Do  What  Law  implies  from  their 
acts  does  not  affect  character  of  transaction  in  making  it  express 
rather  than  implied. 

Approved  in  Gerety  v.  O'Sheehan,  9  Cal.  App.  450,  99  Pac.  546, 
holding  oral  agreement  of  one  purchasing  land  in  his  own  name  with 
money  of  another  does  not  create  an  express  trust;  Breitenbucher  v. 
Oppenheim,  160  Cal.  102,  116  Pae.  57,  fact  that  original  complaint 
alleged  agreement  for  purchase  of  land  by  which  undivided  interests 
were  to  be  assigned  in  same  proportions  as  afterward  fixed  by  court 
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in  findin^^  in  favor  of  resulting  trust  does  not  affect  plaintiff's  re- 
covery. 

22  OaL  580-596,  SIMSON  ▼.  ECKSTEIN. 

Adverse  Possession  of  Land  for  Statutory  Period  vests  occupant 
with  absolute  title  thereto. 

Approved  in  Bee  v.  Arnold,  54  Or.  65,  102  Pae.  294,  holding  one 
in  adverse  possession  for  ten  years  as  againttt  all  except  United  States 
may  assert  such  possession  as  against  a  person  claiming  to  be  owner 
under  prior  grant. 

22  Cal.  607-620,  WILLIS  V.  WOZENCBAFT. 

Mere  Equitable  Title  to  Land,  Bach  as  Entitles  Holder  to  posses- 
sion, is  sufficient  defense  in  action  for  possession  brought  by  holder  of 
legal  title. 

Approved  in  Doherty  v.  Courtney,  150  Cal.  608,  89  Pac.  435,  hold- 
ing defendant  in  ejectment  could  set  up  claim  as  tenant  under  admin- 
istrator and  urge  any  defense  administrator  could  have  urged  against 
one  claiming  under  deeds  of  decedent. 

What  Title  or  Interest  will  support  ejectment.  See  note,  18  I/.  B. 
A.  782. 

Plaintiff  in  Ejectment  must  Bely  on  his  own  title. 

Approved  in  Hoberts  v.  Ward,  3  Cal.  App.  103,  84  Pac.  431,  deny- 
ing recovery  on  legal  title  when  defendant  had  been  in  undisputed 
possession  for  forty  years. 

22  CaL  620-632,  UNION  WATEB  CO.  V.  MXTSPHyS  FLAT  CO. 

Contract  of  Corporation  not  upon  Its  Face  necessarily  beyond 
scope  of  authority  will  be  presumed  valid,  in  absence  of  proof. 

Approved  in  In  re  Castle  Braid  Co.,  145  Fed.  234,  holding  contract 
between  corporation  and  its  directors  as  trustees  not  void  on  face 
merely  because  of  fiduciary  relation  appearing  therein;  dissenting 
opinion  in  Chicago  etc.  B.  Co.  v.  Southern  Ind.  B.  Co.,  38  Ind.  App. 
259,  70  N^E.  852,  majority  holding  void  contract  between  competing 
railroads  to  prevent  competition  to  be  prima  facie  illegal. 

Corporation,  Unless  Expressly  Prohibited  by  law  or  its  charter,  has 
power  to  make  all  contracts  necessary  and  usual  in  course  of  its 
business. 

Approved  in  Laidlaw  v.  Pacific  Bank  (Cal.),  67  Pac.  899,  discussing 
powers  of  savings  banks  to  become  indebted  to  directors. 

Mortgage  upon  Flume  Includes  AU  Improvements  which  may  be 
put  thereoh,  flume  being  realty. 

Approved  in  Stanislaus  Water  Co.  v.  Bachman,  152  Cal.  724,  93 
Pac.  862,  15  L.  B.  A.  (n.  s.)  359,  holding  water  right  acquired  after 
execution  of  mortgage,  and  appurtenant  to  land  mortgaged,  passes 
with  land  in  foreclosure  sale. 

As  to  Whether  Water  Bight  Used  in  connection  with  land  mort- 
gaged prior  to  its  acquirement  passes  on  foreclosure.  See  note,  15 
L.  B.  A.  (n.  s.)  360. 

Effect  of  Statutory  Bar  of  principal  debt  on  right  to  foreclose 
mortgage  or  deed  of  trust.    See  note,  21  L.  B.  A.  555. 

22  CaL  633-635,  GIMMY  ▼.  GIMMT. 

Objection  That  Complaint  in  Divorce  is  uncertain  in  not  stating 
facts  showing  property  alleged  therein  as  common  to  be  common 
property  must  be  taken  by  demurrer. 
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ApproTed  in  Mini  t.  Mini  (Cal.),  45  Pac.  1044,  holding^  objection  to 
description  of  common  property  waived  by  failure  to  demur. 
Miscellaneous. — Cited  in  Gimmy  y.  Doane,  22  Cal.  039. 

22  OaL  635>639,  GIMMT  ▼.  DOANE. 
Eifect  of  Divorce  on  homestead  ri^rhts.     See  note,  23  L.  B.  A.  240. 
Partition  of  Homestead.    See  note,  4  L.  B.  A.  (n.  s.)  786. 

22  CaL  639-641,  BICHTEB  ▼.  BILEY. 

Oertlflcates  of  Purcliase  and  Location  are  prima  facie  proof  of  legal 
title  in  holder. 

Approved  in  Southern  Cross  etc.  Min.  Co.  y.  Sexton,  147  Cal.  760, 
82  Pac.  424,  holding  certificate  of  purchase  of  mining  land  proof  of 
title  and  claim  not  subject  to  relocation  while  certificate  remains 
uncanceled. 

22  OaL  647-060,  STOXTT  ▼.  ICAOT. 

Statnto  Limiting  Time  for  Ezecutloa  of  judgment  to  five  years 
after  entry  applies  to  judgments  in  suits  to  foreclose  mortgages. 

Approved  in  Killen  v.  Nebraska  Loan  &  Trust  Co.,  70  Kan.  84,  78 
Pac.  159,  holding  judgment  decreeing  sale  of  specific  real  property 
to  pay  debts  lapsed  in  five  years. 

InJmictionB  Against  Execution  Sales  or  other  proceedings  under 
final  process.     See  note,  30  L.  B.  A.  142. 

22  OaL  650-660,  TOWDY  v.  EIJJS. 

Admission  of  Service  on  Notice  of  Appeal  is  not  waiver  of  objec- 
tion that  time  for  such  service  has  expired. 

Approved  in  Estate  of  Brewer,  156  Cal.  90,  103  Pac.  487,  following 
rule. 

Statement  on  Motion  for  New  Trial  duly  certified  by  court  becomes 
part  of  the  record  and  may  be  used  on  appeal  in  lieu  of  statement 
on  appeal  or  bill  of  exceptions. 

Approved  in  Williams  v.  Southern  Pac.  B.  Co.  (Cal.),  9  Pac.  154, 
holding  statement  duly  settled  on  motion  for  new  trial  may  be  used 
on  appeal  regardless  of  whether  it  was  used  on  the  motion. 

Denial  That  Property  Sued  for  is  of  exact  value  stated  in  com- 
plaint is  admission  of  any  lesser  value. 

Approved  in  Preston  v.  Central  Cal.  etc.  Irr.  Co.,  11  Cal.  Appi.  197, 
104  Pac.  465,  following  rule. 

22  OaL  661-667,  KELLY  ▼.  LYNOH. 

Bights  and  Liabilities  of  Assignee  of  bill  of  lading  with  draft  at- 
tached as  against  consignee,  who  does  not  get  goods  or  finds  them 
defective.    See  note,  49  L.  B.  A.  681. 

22  OaL  667-669,  83  Am.  Dec.  86,  McKEON  y.  McDEBMOTT. 

Fact  That  Defendant  in  an  Action  for  recovery  of  money  has  been 
garnished  by  creditor  of  plaintiff  is  no  defense  to  the  action. 

Approved  in  Barnsdall  v.  Waltemeyer,  142  Fed.  413,  73  C.  C.  A. 
515,  following  rule. 

I  Cal.  Notes— 38 
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22  Oal.  671-682,  BELL  ▼.  BBOWN. 

Inconsistent  Defenses  may»  Under  Proper  Oircxunstances,  be  set 
up  in  the  same  verified  answer. 

Approved  in  Mnrphy  v.  Bussell,  8  Idaho,  148,  67  Pae.  426,  and 
Budd  V.  Dewey,  121  Iowa,  459,  96  N.  W.  975,  both  following  rule; 
Eaton  V.  ^etz  (Cal.)  40  Pac.  948,  holding  demand  of  plaintifiT's  title 
in  claim  and  delivery  properly  joined  with  plea  of  fraudulent  sale; 
Leavenworth  Light  Co.  v.  Waller,  65  Kan.  520,  70  Pac.  367,  holding 
answer  in  action  for  negligence  could  deny  generally,  and  also  plead 
plaintiff's  contributory  negligence. 
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23  CaL  11-15,  KELLY  v.  TAYLOR. 

General  Rules  of  Law  Relating  to  Estoppel  in  pais  apply  to  mining 
ground. 

Approved  in  Verdugo  Canyon  Water  Co.  v.  Verdugo,  152  Cal.  674,' 
93  Pac.  1029,  in  aetion  to   determine  riparian  rights,  the  fact   that 
defendants  expended  money  in  sinking  wells  on  their  own  land,  with 
knowledge  of  plaintiff,  created  no  estoppel. 

Location  of  Mining  Claim.    See  note,  7  L.  B.  A.  (n.  s.)  773. 

23  CaL  16-39,  GRATTAN  y.  WIGGINa 

Administrator  has  Sole  Right  to  Maintain  Action  to  collect  debt 
due  intestate. 

Approved  in  Miller  ▼.  Ash,  156  Cal.  547,  556,  195  Pac.  601,  604, 
upon  death  of  ward,  his  personal  representatives,  and  not  his  heirs, 
can  sue  guardian  or  his  estate  to  recover  money  due  the  ward. 

Right  of  Next  of  Kin  to  Maintain  Action  in  interest  of  estate. 
See  note,  22  L.  B.  A.  (n.  s.)  455. 

Want  of  Administration  Does  not  Suspend  statute  of  limitations  in 
favor  of  estate. 

Approved  in  Sanford  v.  Bergin,  156  Cal.  55,  103  Pac.  337,  reaffirm- 
ing rule. 

Who  may  Plead  Statute  of  limitations.  See  note,  104  Am.  St.  Bep. 
744,  754,  767. 

Action  may  he  Brought  to  foreclose  mortgage  securing  installment 
note,  when  first  installment  is  due  and  unpaid. 

Approved  in  Bissell  v.  Forbes,  1  Cal.  App.  607,  82  Pac.  699,  statute 
of  limitations  begins  to  run  against  each  installment  from  time 
action  might  have  been  brought  on  it. 

Priority  of  Kotes  Falling  Dae  at  different  times  secured  by  same 
mortgage.     See  note,  24  L.  B.  A.  800,  803. 

Proceedings  to  Enforce  Mortgage,  for  'part  of  mortgage  debt. 
See  note,  37  L.  B.  A.  737. 

The  Right  to  Foreclose  and  the  Right  to  redeem  are  reciprocal. 

Approved  in  Green  v.  Thornton,  8  Cal.  App.  165,  96  Pac.  385,  apply- 
ing rule  to  mortgage  by  deed  absolute  made  prior  to  enactment  of 
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codes;  Allen  v.  Allen  (OaI.)>  27  Pac.  S2,  where  land  in  California  was 
conveyed  by  deed  absolute  to  secure  loan  in  New  York,  right  to  re- 
deem was  barred  when  right  to  foreclose  was  barred  in  California. 

Bigbt  to  Plead  Statute  of  Limitations  is  a  privilege  personal  to 
debtor,  or  his  successors  in  interest. 

Approved  in  Evans  v.  Faircloth-Byrd  Mer.  Co.,  165  Ala.  180,  51 
So.  786,  grantee  of  mortgagor  is  entitled  to  plead  statute  of  limita- 
tions against  mortgagee,  whether  or  not  such  defense  has  been 
waived  by  original  debtor;  Tinsley  v.  Lombard,  46  Or.  11,  78  Pac. 
895,  in  suit  by  first  mortgagee  to  foreclose,  where  second  mortgagee 
filed  cross-complaint  for  foreclosure  of  his  mortgage  as  a  subsequent 
lien,  plaintiff  could  not  plead  limitations  as  to  latter's  mortgage. 

Mortgagee  may,  by  Agreement*  Fix  the  Biglite  of  his  assignees  of 
notes  secured  by  one  mortgage  to  the  mortgage  security. 

Approved  in  Preston  v.  Norsman,  75  Neb.  371,  106  N.  W.  325,  such 
agreement  could  be  implied  from  the  circumstances  of  the  transfer. 

Orantees  of  Mortgagor  have  a  Bight  to  contest  liens  against  the 
property  under  foreclosure. 

Approved  in  Stough  v.  Badger  Lumber  Co.,  70  Kan.  717,  79  Pac. 
738,  fact  that  mortgagor  conveyed  property  subject  to  mortgage  did 
not  estop  his  grantee  from  denying  existence  or  validity  of  the  mort- 
gage. 

Mortgagee  Holding  Several  Liens  cannot  bring  separate  bills  to 
foreclose. 

Approved  in  Dixon  v.  Eikenberry,  161  Ind.  318,  67  N.  E.  917,  68  L. 
B.  A.  323,  where  plaintiff  on  foreclosure  failed  to  set  up  tax  claim 
held  by  him  as  lien  on  the  premises,  he  and  his  assignee  lost  all 
right  to  assert  it  afterward. 

23  Cal.  40-49,  DONNEB  ▼.  PALMEB. 

New  Statutes  Belating  Merely  to  Matters  of  procedure  apply  to 
pending  cases. 

Approved  in  Voss  v.  Sylvester,  203  Mass.  237,  89  N.  E.  242,  express 
provision  of  statute  that  act  shall  not  affect  cases  pending  at  time 
of  enactment  rendered  act  inapplicable  to  pending  cases. 

Verdict  Which  is  not  the  Besnlt  of  free,  deliberate  and  unbiased 
judgment   will  be  set  aside. 

Approved  in  Williams  v.  Pressler,  11  Okl.  126,  65  Pac.  935,  apply- 
ing rule  where  verdict  was  reached  by  three  jurors  favorable  to  de- 
fendant agreeing  to  vote  for  plaintiff  if  other  nine  signed  statement 
that  defendant  testified  to  a  lie. 

23  GaL  51,  PEOPLE  V.  QASSAWAY. 

Becent  Possession  of  Stolen  Property  is  not  prima  facie  evidence 
possessor  is  guilty  of  larceny. 

Approved  in  People  v.  Elster  (Cal.),  3  Pac.  885,  applying  rule 
where  there  was  no  evidence  tending  to  show  inculpatory  facts  and 
circumstances. 

23  Cal.  68-61,  TEBB8  ▼.  WEATHEBWAZ. 

Objection  That  Parol  Eyidence  Is  Inadmlsfible  to  vary  terms  of 
writing,  if  waived  in  trial  court,  cannot  be  raised  in  supreme  court. 

Approved  in  Moore  Lumber  Corp.  v.  Walker,  110  Va.  778,  67 
S.  E.  375,  applying  rule  where  defendant  waived  statute  of  frauds 
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by  patting  in  evidence  writing  by  which  he  agreed  to  answer  for 
debt  of  another,  and  attempting  to  explain  it;  Eaves  ▼.  Vial,  98 
Ya.  140,  34  S.  K  980,  applying  rule  in  action  to  set  aside  conveyance, 
where  defendant  permitted  case  to  be  heard  oa  oral  testimony 
taken  to  prove  agreement. 

23  OaL  65-70,  MARSBALL  ▼.  FEBaUSON. 

Snprema  Court  will  not  Beverse  Judgment  on  account  of  variance 
where  no  objection  was  made  to  the   evidence  on   that   ground. 

Distinguished  in  Johnson  v.  Moss,  45  Cal.  518,  where  plaintiff 
proved  a  different  contract  from  that  declared  on,  defendant  was 
entitled  to  nonsuit  though  testimony  was  introduced  without  ob- 
jection. 

Whetlier  Contract  for  Sale  of  Growing  Crops  or  reservation  thereof 
by  a  grantor  must  be  in  writing.    See  note,  23  L.  B.  A.  (n.  s.)  1219. 

23  Cal.  75-78,  CASTLE  ▼.  BADEB. 

Creditor  Seeking  to  Set  Aside  Judgment  against  debtor  on  ground 
that  it  is  fraudulent,  and  to  reach  property  of  debtor,  must  aver 
either  he  has  lien  on  property  or  that  execution  on  his  judgment 
has  been  returned  nulla  bona. 

Approved  in  Old  Settlers'  Investment  Co.  v.  White,  158  Cal.  244, 
110  Pae.  926,  o£Bicer  seizing  property  on  execution  must  justify 
under   judgment    as    against    chattel    mortgagee. 

Conditions  Precedent  to  Equitable  Bemedles  of  creditors.  See 
note,  23  L.  B.  A.  (n.  s.)  28,  31. 

23  Cal.   85-93,  SEAVEB  v.  FITZaEBALD. 

Errors  In  Spelling  Whlcb  Do  not  Destroy  identity  of  name  are  dis- 
regarded. 

Approved  in  Brum  v.  Ivins,  154  Cal.  20,  129  Am.  St.  Rep.  137,  96 
Pac.  877,  applying  rule  where  "Manuel  S.  Brum"  was  served  in  an 
action  against  "Manuel  S.  de  Brum." 

Idem  Sonans.    See  note,  100  Am.  St.  Bep.  349. 

Applicability  of  Doctrine  of  Idem  Sonans  to  substituted  or  con- 
structive service.    See  note,  30  L.  B.  A.   (n.  s.)    125. 

23  Cal.  94-101,  MT7LF0BD  v.  ESTUDILLO. 

Effect  of  I^yy  Under  Void  or  voidable  judgment.  See  note,  55 
L.  B.  A.  281. 

23  Cal.  111-117,  OCT  V.  WASHBUBN. 

"Where  Property  is  About  to  be  Sold  for  taxes  illegally  assessed, 
tax  can  be  paid  under  protest  and  recovered   back. 

Approved  in-  Decker  v.  Perry  (Cal.),  35  Pac.  1019,  holding  com- 
plaint failed  to  show  any  intention  to  sell  such  as  would  make 
payment  of  tax  involuntary. 

23  Cal.  121-125,  HATHAWAY  ▼.  BBADY. 

Belief  from  Mistake  of  Law  as  to  effect  of  instrument.  See  note, 
28   L.   B.   A.    (n.   s.)    830,   877,   919. 

23  Cal.  127-131,  PEOPLE  ▼.  BAINS. 

Vacation  of  Judgment  for  nogligence  or  mistake  of  attorney.  See 
notes,  96  Am.  St.  Bep.  108;  80  Am.  St.  Bep.  265;  27  L.  B.  A.  (n.  s.) 
858. 


23  Cal.  136-158     NOTES  ON  CALIFOENIA  EEPOETS.     '  358 

28  Cal.  136-138,  ZOLLEB  ▼.  McDONALD. 

Undertaking  on  Appeal  wlU  not  be  DlsmiBsed  if  sufficient  for 
purpose  of  rendering  appeal  effectual. 

Approved  in  Pacific  Window  Glass  Go.  v.  Smith,  8  Cal.  App.  767, 
97  Pae.  900|  in  absence  of  showing  that  deposit  was  made  to  stay 
execution,  it  will  be  presumed  purpose  was  to.  make  appeal  effectual; 
Edminston  v.  Steele,  12  Idaho,  617,  87  Pac.  678,  bond  sufficient  as 
an  appeal  bond  will  be  held  effectual  though  coupled  with  an  in- 
sufficient stay  bond;  Smith  y.  West  Virginia  Cent.  Qas  Co.,  65  W. 
Ya.  217,  63  S.  E.  1097,  where  a  justice  approved  appeal  bond  in 
less  than  double  amount  of  judgment,  appeal  should  not  be  dismissed 
without  first  ordering  new  bond  to  be  given  under  section  2121,  Code 
of  1906. 

23  CaL  138-140,  PEOPLE  ▼.  PABK. 

A  Debt  is  Properly  Taxed  at  the  Residence  of  the  creditor. 

Approved  in  Gilbertson  v.  Oliver,  129  Iowa,  572,  105  N.  W.  1003, 
4  L.  B.  A.  (n.  s.)  953,  indebtedness  to  nonresident  who  held  evi- 
dence of  the  debt  was  not  liable  to  inheritance  tax  in  state  of 
deceased   debtor. 

23  CaL  142-143,  COSTEB  ▼.  BBOWN. 

One  Having  Claim  or  Iiien  on  Subject  of  Action  has  right  to  in- 
tervene. 

Approved  in  Faricy  v.  St.  Paul  Inves.  &  Sav.  Soc,  110  Minn.  317, 
125  N.  W.  678,  in  action  to  recover  money  judgment  for  bonds,  where 
defendant  asserted  varioua  defenses,  receiver  of  loan  association  claim- 
ing ownership  had  right  to  intervene. 

Bight  to  Plead  Limitations  ia  a  Privilege  personal  to  the  debtor 
and  his  successors  in  interest. 

Approved  in  Evans  v.  Eaircloth-Byrd  Mer.  Co.,  165  Ala.  180,  51 
So.  786,  reaffirming  rule;  Tinsley  v.  Lombard,  46  Or.  11,  78  Pac.  895, 
in  action  by  first  mortgagee  to  foreclose,  where  second  mortgagee 
filed  cross-complaint  for  foreclosure  of  his  mortgage  as  a  subsequent 
lien,  plaintiff  could  not  plead  limitations  as  to  latter's  mortgage; 
Graves  v.  Seifried,  31  Utah,  211,  87  Pac.  676,  one  who  acquired 
equitable  lien  on  mortgaged  property  under  tax  deed  could  invoke 
statute   of  limitations   though  waived   by  mortgagor. 

23  Oal.  144-148,  McNIEL  y.  BOBLANB. 

Mechanic's  Lien  is  Created  by  Statute  and  can  only  be  enforced 
by  special  proceeding. 

Approved  in  Los  Angeles  Pressed  Brick  Co.  v.  Higgins,  8  Cal. 
App.  521,  97  Pac.  417,  right  to  personal  judgment  for  debt  created 
by  furnishing  labor  or  materials  is  not  dependent  on  lien  law. 

23  CaL  152-156,  NEELY  ▼.  NAGLEE. 

When  Legal  Notice  is  Served  by  Mail,  the  distance  it  travels  is 
to  be  determined  by  proof. 

Overruled  in  Hegard  v.  California  Ins.  Co.  (Cal.),  11  Pac.  596, 
eourts  will  take  judicial  notice  of  legal  distances  from  place  to 
place  as   established   by  Political   Code,   sections   150-202,   inclusive. 

23  Cal.  1^158,  PEOPLE  ▼.  GAUNT. 

Action  of  Trial  Conrt  in  not  Allowing  challenge  for  bias  will  not 
be  reviewed  unless  injury  is  shown. 
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Approved  in  Melone  v.  Sierra  Bj.  Co.,  151  Cal.  114,  91  Pae.  522, 
applying  rule  where  reeord  did  not  show  defendant  was  forced  to 
exercise  a  peremptory  challenge,  or  had  ezhaosted  Mb  peremptory 
challenges. 

23  OaL  15&-160,  PEOPLE  ▼.  EBNEB. 

Effect  of  FailQTo  to  GIto  Acctuiad  opportunity  to  plead.  See  note, 
13  L.  B.  A.   (n.  8.)  dl4. 

Appearance  by  Counsel  on  Gliargo  of  misdemeanor  as  satisfying 
condition  of  bail  bond  or  recognizance.  See  note^  27  L.  B.  A.  (n.  s.) 
944. 

23  CaL  161-164,  PEOPLE  v.  LEET. 

In  an  Assessment  for  Taxes,  a  description  of  a  tract  of  land  by 
name  is  suf&cient. 

Approved  in  Buckner  v.  Sugg,  79  Ark.  446,  96  S.  W.  186,  applying 
rule  to  land  lying  under  j^aters  of  lake,  not  officially  surveyed,  and 
popularly  known   by  description  used. 

Distinguished  in  Fox  v.  Townsend,  152  Oal.  58,  91  Pac.  1004, 
description  in  assessment  as  follows,  'In  Los  Angeles  County.  In 
Electric  By.  Homestead  Assn.  Tr.  Lot  17,  Block  20,"  is  prima  facie 
insufficient  to  identify  the  land;  Baird  v.  Monroe,  150  Cal.  571,  89 
Pac.  356,  evidence  may  be  introduced  in  aid  of  description  to  show 
it  was  in  fact  sufficient  to  identify  the  land. 

23  CaL  17S-178,  PBANKLIN  v.  STATE  BOABD  OF  EXAMINERS. 

When  Legislature  Declares  Necessity  Exists  for  creation  of  state 
debt,   its  action   is  not   subject   to   review  by  judicial   department. 

Approved  in  State  v.  Moore,  76  Ark.  203,  88  S.  W.  883,  70  L.  B. 
A.  671,  determination  of  legislature  that  appropriation  "to  promote 
the  efficiency  of  the  state  guard"  was  necessary,  was  conclusive  on 
the  courts,  and  was  properly  authorized  by  majority  vote  under 
Constitution,  article  V,  section  31. 

Consideration  of  Extrinsic  Evidence  to  show  unconstitutionality 
of  statute.    See  note,  14  L.  B.  A.  459. 

23  CaL  181-184,  PEOPLE  ▼.   TODD. 

Allegation  That  Tax  was  Duly  Assessed  and  levied  for  a  certain 
year  is  sufficient. 

Approved  in  City  of  Miami  v.  Miami  Bealty  etc.  Co.,  57  Fla.  369. 
49  So.  56,  bill  to  enforce  lien  on  real  estate  for  unpaid  taxes  was 
defective  in  failing  to  state  when  taxes  were  assessed  and  levy 
made. 

23  Cal.  185-193,  83  Am.  Dec.  89,  HAYES  ▼.  WELLS,  FABOO  &  CO. 

It  is  the  Duty  of  a  Carrier  to  DeUver  Packages  to  consignee  at 
his  residence  or  place  of  business. 

Approved  in  United  States  Express  Co.  t.  State,  164  Ind.  203, 
73  N.  E.  103,  Burns'  Annotated  Statutes  of  1901,  section  3312a, 
requiring  companies  to  deliver  express  matter  "to  person  to  whom 
the  same  is  directed,"  is  not  an  attempt  to  regulate  interstate  com- 
merce. 

Liability  of  Carrier.    See  note,   110   Am.  St.  Bep.   614. 

DeliTery  to  Impostor  by  Carrier.    See  note,  37  L.  B.  A.  18(K 
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Effect  of  Shlpper'g  Misrepresentation  as  to  character,  quantity,  or 
value,  on  right  to  recover  for  loss.  See  note,  23  L.  B.  A.  (n.  s.)  747, 
750. 

» 

23  Cal.  196-198,  McCABTT  ▼.  FKBMONT. 

Expulsion  of  Trespasser.    See  note,  93  Am.  St.  Bep.  256. 

Whether  Injuries  Both  to  Person  and  property  constitute  but  on«, 
or  more  than  one,  cause  of  action.     See  note,  50^.  B.  A.  165. 

Power  of  Appellate  Oonrt  over  verdict  for  excessive  damages.  See 
note,  26  L.  B.  A.  391. 

23  CaL  198-208,  83  Am.  Dec.  06,  &KILLMAK  ▼.  LACHlVtAN. 

A  Mining  Partnership  Exists  when  two  or  more  owners  of  a  mine 
actually  engage  in   working  it. 

Approved  in  Marks  v.  Qates,  2  Alaska,  523,  reaffirming  rule; 
Bentley  v.  Brossard,  33  Utah,  414,  94  Pac.  744,  where  several  parties 
had  an  interest  in  the  working  of  mining  property,  the  employ- 
ment by  One  of  necessary  labor  was  binding  on  all;  Hartney  v.  Gos- 
ling, 10  Wyo.  357,  358,  98  Am.  St.  Bep.  1005,  68  Pac.  1121,  1122, 
an  agreement  under  which  certain  parties  furnished  one  of  their 
number  with  funds,  he  to  go  to  Alaska  to  prospect  for  a  mine,  the 
others  to.  furnish  his  family  a  monthly  allowance  at  home,  did 
not  confer  upon  prospecting  partner  power  to  bind  the  others  for 
supplies  furnished  him;  Blackman  v.  Williamson,  57  W.  Ya.  253,  50 
S.  E.  256,  in  action  for  dissolution  of  mining  partnership,  member 
thereof  may  sell  his  interest  to  whomsoever  he  may  without  knowl- 
edge or  consent  of  his  co-owners;  Hartney  v.  Gosling,  10  Wyo.  357, 
98  Am.  St.  Bep.  10Q5,  6S  Pac.  1121,  holding  agreement  to  furnish 
party  with  funds  to  prospect  and  give  his  family  monthly  allowance 
during  absence,  and  to  divide  mines  does  not  make  party  furnishing 
money  liable  for  debts  incurred  during  prospect. 

Mining  Partnership.    See  note,  81  Am.  St.  Bep.  785. 

23  Cal.  208-219,  TIBBETTS  ▼.  MOOBE. 

Description  of  Property  in  Mechanic's  Lien  which  identifies  tho 
property  by  reference  to  facts  is  sufficient. 

Approved  in  Union  Lumber  Go.  v.  Simon,  150  Gal.  758,  89  Pac. 
1079,  holding  imperfect  description  by  metes  and  bounds  was  aided 
by  further  statement  in  notice. 

Improvements  Subsequently  Attached  to  Mortgaged  Land  pass  to 
purchaser  at  foreclosure  sale. 

Approved  in  Stanislaus  Water  Go.  v.  Bachman,  152  Gal.  724,  93 
Pac.  862,  15  L.  B.  A.  (n.  s.)  359,  applying  rule  to  water  right  at- 
tached to  land  as  an  appurtenance. 

Fixtures  Eetainlng  by  Agreement  the  character  of  personal  prop- 
erty.    See  note,  84  Am.  St.  Bep.   890. 

Efficacy  of  Chattel  Mortgage  on  fixtures.    See  note,  15  L.  B.  A.  57. 

Incorrect  Naming  of  Original  Contractors  in  notice  of  lien  will 
not  invalidate  lien. 

Approved  in  Cady  Lumber  Go.  v.  Conkling,  70  Neb.  811,  98  N.  W. 
44,  applying  rule  to  statement  of  lien  of  subcontractor  showing  ma- 
terial was  furnished  to  one  member  of  a  partnership  whore  contract 
ei  owner  ran  to  partnership  itself.  i 
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Materialman's  Lien  Accmes  when  he  has  materials  ready  for  de- 
liyery  at  plaee  of  delivery. 

Approved  in  McEwen  v.  Union  Bank  ft  Trust  Co.,  35  Mont.  476, 
90  Pac.  361,  under  contract  to  deliver  mill  appliances  f.  o.  b.  cars 
Wellsville,  to  be  shipped  in  "knocked  down  form"  and  at  buyer's 
option  to  send  men  to  put  parts  together,  which  option  was  never 
exercised,  lien  accrued  when  parts  were  delivered  in  knocked  down 
form. 

Bight  of  Agent  to  Maintain  Action  for  conversion  of  personalty. 
See  note,  26  L.  B.  A.   (n«   s.)    B40. 

23  CaL  225,  EVEBBTT  T.  HTDBAUIJO  ETC.  TUNNEL  00. 

Proprietor  Exercising  Beasonablo  Oare  cannot  be  held  liable  for 
injuries  from  unforeseen   causes. 

Approved  in  Neumeister  v.  Goddard,  125  Wis.  92,  103  N.  W.  244, 
applying  rule  in  action  for  damages  to  plaintiff's  land  caused  by 
diversion  of  waters  of  a  stream  by  defendant. 

Bight  of  Land  Ownor  to  accelerate  or  diminish  flow  of  water  to 
or  from  lands  of  another.     See  note,  85  Am.  St.  Bep.  726. 

Liability  for  EscaiM  of  Dangerona  Bnbstance  stored  on  premises. 
See  note,  15  It.  B.  A.  (n.  s.)  543. 

23  Oal.  226>227,  83  Am.  Dec.  Ill,  BOLES  ▼.  JOHNSTON. 

Judgment  can  Only  be  Oollaterally  Attacked  where  court  slacks 
jurisdiction  of  person  or  subject  matter. 

Approved  in  Baldwin  v.  Foster,  157  Cal.  649,  108  Pac.  717,  validity 
of  proceedings  concerning  sheriff's  sale  and  deed  cannot  be  ques- 
tioned. 

The  Proper  Bemedy  Where  Sale  is  irregular  is  by  motion  in  court 
where  judgment  is  rendered. 

Approved  in  tn  re  Nichols'  Estate  (Cal.),  50  Pac.  1073,  where 
personal  property  sold  en  masse  would  have  brought  more  if  sold 
in  parcels,  sale  may  be  set  aside  on  motion. 

Purchaser  at  Execution  or  Judicial  Sale  as  bona  fide  purchaser. 
See  note,  21  L.  B.  A.  39. 

23   Oal.   227-232,   SCHILLINO  ▼.   HOLMES. 

Tenant  is  Liable  to  Pay  Bent  until  he  has  restored  full  and  com- 
plete possession  to  landlord. 

Approved  in  Ashton  v.  Golden  Qate  Lumber  Co.  (Cal.),  58  Pac 
3,  where  plaintiff  having  title  under  deed  of  trust  executed  valid 
lease  for  term  of  life  of  beneficiary,  he  was  entitled  to  recover 
rent  accruing  after  death  of  beneficiary. 

Unlawful  Detainer.    See   note,   120  Am.   St.  Bep.  46. 

Effect  of  Partial  Eviction  upon  liability  for  rent.  See  note,  17 
L.  B.  A.  276. 

23  Oal.  233-236,  SWINPOBJ>  ▼.  BOGEBS. 

Conveyance  of  Property  Made  with  intent  to  defraud  creditors  is 
void. 

Approved  in  Watkins  v.  Wilhoit  (Cal.),  35  Pac.  649,  applying  rule 
in  action  by  nonassenting  creditor  to  set  aside  assignment  for  benefit 
of  creditors. 
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23  OaL  287-243,  TUSTIN  ▼.  FAUGHT. 

What  is  Oommimity  Property.  See  note,  126  Am.  St.  Bep.  104; 
4  Cof.  Prob.  46. 

23  Oal.  245-249»  OOLBCAN  y.  CTLEMEKTS. 

Ootenanta  in  Mines.    See  note,  91  Am.  St.  Bep.  861,  867,  858,  884. 

23  Oal.  249-254,  PIEBSON  ▼.  McOAHILL. 

Appeal  Arom  Order  Refusing  to  Orant  change  of  venue  operates 
as  a  stay  of  proceedings  in  court  below. 

Approved  in  People  v.  Whitney,  47  Cal.  585,  trial  of  case  after 
taking  of  appeal  from  order  denying  change  of  venue  does  not  author- 
ize issuing  of  writ  of  prohibition. 

23  Oal.  256-267,  GOLDMAN  ▼.  DAVIS. 

Written  Oontract  cannot  be  Varied  by  parol  evidence. 

Approved  in  Peterson  v.  Chaix,  5  Cal.  App.  534,  90  Pac.  951,  apply- 
ing rule  in  action  on  a  contract  for  the  sale  of  "about  250  tons  of 
grapes,  more  or  less." 

23  OaL  257-259,  83  Am.  Dec.  112,  LATHBOP  ▼.  MIDDLETON. 

Execution  or  Judicial  Sale  of  Corporate  Franchise  or  property 
necessary  to  its  enjoyment.    See  note,  20  L.  B.  A.  739. 

23  OaL  26^267,  BOBEBT8  ▼.  OHAN  TIN  PEN. 

When  Owner  of  Land  Fails  to  Do  so,  tax  collector  has  right  to 
designate  portion  of  tract  to  be  sold. 

Approved  in  dissenting  opinion  in  Jacobs  v.  Buckalew,  4  Ariz.  356, 
42  Pac.  620,  majority  holding  that  tax  collector  at  sale  must  first 
designate  some  particular  portion  of  tract  and  offer  it  for  sale. 

23  Oal.  268-274,  JAOKSON  ▼.  SAOBAMENTO  VALLEY  B.  B.  OO. 

Burden  of  Proving  Want  of  Oare  on  part  of  warehouseman  is  upon 
bailor. 

Approved  in  Taussig  v.  Bode  (Cal.),  64  Pae.  109,  applying  rule 
in  action  to  recover  damages  for  loss  through  leakage  from  sixty- 
four  barrels  of  spirits  deposited  in  warehouse. 

Oarrier  Olaiming  Loss  Occurred  Through  Act  of  God  has  burden 
of  proving  goods  were  thus  lost. 

Approved  in  Chicago  etc.  P.  By.  Go.  v.  Logan,  Snow  &  Co.,  23 
Okl.  715,  105  Pac.  345,  where  goods  delivered  for  carriage  were 
placed  in  sealed  car  and  set  on  switch  for  transit,  but  were  reached 
by  unprecedented  flood,  carrier  failed  to  make  sufficient  showing 
to   excuse   it  from  liability. 

Burden  of  Proof  as  to  Negligence  of  carrier  holding  as  warehouse- 
man.    See  note,  22  L.  B.  A.  (n.  s.)  979. 

Burden  of  Proof  When  Defense  in  action  for  loss  or  injury  to 
goods  during  carriage  is  act  of  God  or  vis  major.  See  note,  29  L. 
B.  A.  (n.  s.)  663. 

When  Goods  Beach  Destination,  and  are  placed  in  warehouse  of 
company,  liability  as*  carrier  ceases. 

Approved  in  Vaughn  v.  New  York  etc.  B.  B.  Co.,  27  B.  L  237, 
61  Atl.  696,  where  goods  had  passed  into  possession  and  control  of 
consignee,  though  left  in  company's  cars  on  spur  track,  company 
was  not  liable  for  their  destruction  by  fire. 
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Duty  of  Warehoiuemen  in  care  of  property.  Seo  note,  136  Am* 
St.  Bep.  223. 

Ab  to  Wlion  lalability  of  Railway  Carrier  of  goods  as  aueh  eeases. 
See  note,  17  L.  B.  A.  693,  694. 

23  CaL  277-279,  BABTHOLOMEW  ▼.  HOOK. 

By  Filing  Declaration  of  Homestead  After  Jud^rment,  wife  may 
compel  husband's  personal  property  to  be  first   exhausted. 

Distinguished  in  Nolan  ▼.  Nolan,  155  Cal.  483,  486,  132  Am.  St. 
Bep.  99,  101  Pac.  523,  524,  where  vendee  mortgaged  land  which  was 
subject  to  prior  vendor's  lien,  and  also  land  subsequently  acquired, 
on  which  he  procured  a  homestead,  mortgaged  homestead  tract  must 
be  first  sold  to  protect  prior  vendor's  lien. 

23  CaL  280-281,  PEOPLE  ▼.  BICETH. 

.  Bailee  Who  Takes  Possession  With  Intent  of  stealing  property 
is  guilty  of  larceny. 

Approved  in  Finlayson  v.  State,  46  Fla.  84,  36  So.  204,  upholding 
rule  where  accused  induced  two  negroes  to  deposit  their  money  with 
him  for  safekeeping  over  night,  intending  to  appropriate  it;  Flohr 
V.  Territory  of  Oklahoma,  14  Okl.  489,  78  Pac.  569,  where  indictment 
charged  property  was  taken  by  fraud  and  stealth,  it  was  only  neces- 
sary to  show  property  was  taken  with  felonious  intent  to  convert 
to  taker's  own  use. 

Embeszlement.    See  note,  87  Am.  St.  Bep.  29. 

Larceny  by  Bailee.    See  note,  88  Am.  St.  Bep.  578. 


23  Cal.  285-286,  METSKTm  ▼.  HABBIS. 

If  Improper  Items  are  Included  in  bill  of  costs,  remedy  is  by 
motion  to  retaz. 
i  Approved  in  Spriggs  v.  State,  161  Ind.  227,  66  N.  E.  694,  67  N.  E. 

992,  where,  on  proceedings  under  petition  to  establish  drain,  no  ob- 
jection was  made  to  costs  as  taxed,  in  action  on  bond,  principals 
could  not  raise  question  whether  items  were  properly  taxed. 

23  Cal.  287>298,  O'GBABY  ▼.  BABNHISEL. 

General  Becitation  of  Conclusions  Besulting  from  Acts  of  of&cers 
is  suficient  in  tax  deed. 

Approved  in  Hayes  v.  Ducasse,  119  Gal.  684,  52  Pac.  121,  tax  deed 
reciting  matters  prescribed  by  sections  3776,  3785,  and  3786  of  Po- 
litical Code  is  prima  facie  evidence  property  was  sold  according  to 
law;  Charland  v.  Home  for  Aged  Women,  204  Mass.  568,  134  Am. 
St.  Bep.  696,  91  N.  £.  147,  tax  deed  contained  sufficient  a^tatement 
that  tax  in  question  was  assessed  by  assessors,  and  they  issued 
their  warrant   to   collector   to   collect   same. 

Assessment  to  "Owners  and  Claimants  Known  and  Unknown  "  binds 
the   property   irrespective   of   ownership. 

Approved  in  Hadley  v.  Hadley,  114  Tenn.  171,  87  S.  W.  254,  up- 
holding constitutionality  of  act  under  which  lien  for  taxes  assessed 
to  life  tenant  attaches   to  interest   of  remainderman. 

23  Cal.  299-302,  GASSNBB  v.  PATTEBSON. 

Chattel  Mortgage  Which  Fails  to  Comply  with  provisions  of  law 
h  of  no  validity  except  between  parties  thereto. 
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Distinguished  in  Bank  of  Ukiah  v.  Gibson  (Cal.),  39  Pac.  1070, 
1071,  holding  attempted  chattel  mortgage  on  sheep  was  valid  against 
all  persons  except  subsequent  creditors  of  mortgagor  and  bona  fide 
purchasers. 

23  OaL  302-303,  FALL  ▼.  PAINB. 
Bights  and  DutieB  of  ToU-bridga  proprietors.    See  note,  58  L.  B. 

A.  165. 

23  OaL  306-312,  MAICE  ▼.  YAPPBN. 

Btdes  Relating  to  Doctrine  of  Estoppel  with  respect  to  title  appTj 
to  mining  ground. 

Approved  in  Verdugo  Canyon  Water  Co.  v.  Verdugo,  152  Cal.  674, 
93  Pac.  1029,  fact  that  defendants  expended  money  in  sinking  wells 
on  their  own  land  with  knowledge  of  plaintiff    creates  no  estoppel. 

Measure  of  Damages  for  Wrongful  Taking  of  gold-bearing  earth 
is  its  value  at  time  it  is  separated  from  surrounding  soil. 

Approved  in  Texas  etc.  Ey.  Co.  v.  White,  25  Tex.  Civ.  App.  279, 
62  S.  W.  134,  in  action  for  damages  for  removal  of  sand,  measure 
of  damages  is  market  value  of  sand  so   converted. 

Party  Having  Means  of  Doing  so  is  guilty  of  negligence  in  not 
ascertaining  true  boundary  line. 

Approved  in  Cottrell  v.  Pickering,  32  Utah,  72,  88  Pac.  700,  10  L. 

B.  A.  (n.  s.)  404,  where  both  parties  had  means  of  knowing  true 
boundaries,  and  laches,  if  any,  could  be  imputed  to  both^  claim  of 
estoppel  could  not  be  maintained. 

23  Oal.  314-321,  8ATTEBLEE  t.  8AN  FBAKCISOO. 

Charter  Provision  Bequlrlng  Majority  Vote  to  pass  ordinance 
means  majority  of  whole  body  elected. 

Approved  in  In  re  Majority  of  Legislature,  8  Haw.  597,  construing 
article  of  Constitution  requiring  vote  of  want  of  confidence  in  a 
cabinet  to  be  "passed  by  a  majority  of  all  the  elective  members 
of  the  legislature";  Pollasky  v.  Schmid,  128  Mich.  701,  92  Am.  St. 
Bep.  560,  87  N.  W.  1031,  55  L.  B.  A.  614,  where  two  places  were 
vacant  because  of  death  and  resignation,  two-thirds  vote  of  remain- 
ing aldermen  was  not  sufficient  to  pass  ordinance  over  mayor's 
veto. 

De  Facto  Officers.    Bee  note,  140  Am.  St.  Bep.  195. 

Mandamus  to  Compel  Surrender  of  office.  See  note,  31  L.  B.  A. 
350. 

23  Oal.  321,  WENBOBN  ▼.  BOSTON. 

No  Appeal  Lies  from  Order  denying  motion  for  leave  to  intervene. 

Overruled  in  Dollenmayer  v.  Pryor,  150  Cal.  3,  87  Pac.  617.  and 
Thorpe  v.  North  Moneta  etc.  Water  Co.,  12  Cal.  App.  188,  106  Pac. 
1107,  both  holding  contra. 

23  Cal.  322-323,  WHLCH  ▼.  AUJNGTON. 

New  Security  from  Same  Party  upon  same  property  does  not  merge 
or  extinguish  prior  one. 

Approved  in  Menzel  v.  Primm,  6  Cal.  App.  211,  91  Pac.  757,  where, 
after  part  payment  of  purchase  price  of  mine,  secured  note  was 
accepted  in  lieu  of  further  payment  of  money,  effect  was  to  extend 
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time  of  payment  of  debt  till  maturity  of  note;  Alferitz  v.  Ingalls, 
83  Fed.  970,  applying  rule  where  holder  of  chattel  mortgage  took 
second  mortgage  on  -same  property  to  secure  same  debt  and  further 
advances;  dissenting  opinion  in  Stuart  ▼.  Hauser,  9  Idaho,  79,  72 
Pac.  728,  majority  holding,  in  suit  to  have  deed  absolute  declared 
a  mortgage  to  secure  pre-existing  debt,  there  was  a  ffubstantial  con- 
flict in  the  evidence. 

23  CaL  328-331,  OONTBA  COSTA  ETC.  R.  R.  OO.  ▼.  MOSS. 

Wliere  Political  Brancli  of  Qovemment  has  recognized  necessity 
for  public  use,  courts  will  not  investigate  that  question. 

Distinguished  in  Madera  By.  Co.  v.  Baymond  Qranite  Co.,  3  Cal. 
App.  674,  677,  87  Pac.  29,  31,  in  action  for  condemnation  for  right 
of  way,  question  whether  uses  are  in  fact  public  is  a  judicial  question 
to  be  determined  by  the  court. 

Judicial  Power  Over  Eminent  Domain.  See  note,  22  L.  B.  A.  (n.  s.) 
28,  95,  119,  131,  132. 

Land  Located  by  One  Ballroad  Company  in  good  faith  cannot  be 
taken  from  it  and  appropriated  by  another. 

Approved  in  Southern  Ind.  B.  B.  Co.  v.  Indianapolis,  Cincinnati 
etc.  B.  B.  Co.,  168  Ind.  371,  81  N.  E.  68,  la  L.  B.  A.  (n.  s.)  197, 
simply  running  preliminary  line  and  purchasing  land  over  which  its 
survey  extended  was  not  such  a  legal  location  as  to  prevent  appro- 
priation by  another  company;  Minneapolis  etc.  By.  Co.  v.  Chicago 
etc.  By.  Co.,  116  Iowa,  689,  88  N.  W.  10^4,  railroad  company  which 
had  purchased  land  for  right  of  way  and  was  in  possession  was 
not  affected  by  condemnation  proceedings  against  its  grantor  by 
another  company. 

23  Cal.  331-335,  83  Am.  Dec.  114,  GALLAOHEB  t.  WILLIAMSON. 

Where  Coort  Instmcts  on  Wliat  State  of  Facte  verdict  must  be 
returned,  such  instruction  must  include  all  material  facts. 

Approved  in  Beynolds  v.  Hart,  42  Colo.  155,  94  Pac.  16,  instruction 
in  action  for  breach  of  contract  of  employment  omitted  material 
facta. 

23  Cal.  338-339,  NELSON  ▼.  MUBBAY. 

Denials  of  Legal  Conclosione  raise  no  issue. 

Approved  in  Wolf  Co.  v.  Northwestern  Dairy  Co.,  55  Wash.  670, 
104  Pac.  1125,  effect  of  denials  as  to  indebtedness  and  compliance 
with  contract  was  destroyed  by  admitted  terms  of  contract,  ad- 
mitted acceptance  of  plant  and  failure  to  plead  payment,  and  no 
issue. was  raised  by  answer. 

23  Cal.  339-347,  VEBZAN  v.  McOBEOOB. 

EzecQtion,  Authenticity  or  Delivery  of  Written  Instrument  may  be 
proved  by  parol. 

Approved  in  Castor  v.  Bernstein,  26  Cal.  App.  712,  84  Pac.  248, 
genuineness  of  signature  may  be  proved  by  comparison  of  hand- 
writing. 

In  Absence  of  Technical  Words  and  Plirases,  office  of  interpreta- 
tion belongs  to  court. 

Approved  in  Bullock  v.  Consumer's  Lumber  Co.  (Cal.),  31  Pac. 
369,  where  technical  words  were  used  in  contract  for  sawlogs  sold 
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and  delivered,  tefltimony  of  one  who  made  the  contract  as  to  what 
he  understood  by  its  terms   was  inadmissible. 

23  Cal.  352-854,  DE  XTPBET  ▼.  DE  UPBET. 

Miscellaneous. — Miscited  in  Emeric  ▼.  Alvarado,  64  Cal.  629,  2  Pac. 
487,  for  27  Cal.  329. 

23  CaL  354>359,  FLANDBEAXT  V.  DOWNEY. 

Estoppel  by  Deed  or  Matter  of  Record  must  be  pleaded  if  there 
is  opportunity  to  plead  it. 

Approved  in  Ahlers  ▼.  Smiley,  11  Cal.  App.  347,  104  Pac.  998, 
where  record  in  former  case  could  have  no  place  in  complaint,  it 
was  not  necessary  to  plead  former  recovery;  Nolan  y.  Fidelity  ft 
Deposit  Co.,  2  Cal.  App.  4,  82  Pac.  1120,  in  action  on  stay  bond, 
sureties  cannot  claim  plaintiff  is  estopped  because  writ  of  execution 
was  issued  on  judgment  after  giving  of  bond,  without  pleading 
facts. 

23  OaL  359^362,  83  Am.  Dae.  118,  SABaENT  v.  8TUBM. 

Where  Property  is  Acquired  by  Tort^  no  demand  is  necessary. 

Approved  in  Daggett  v.  Gray  (Cal.),  40  Pac.  961,  in  action  for 
conversion  of  property,  where  original  possession  was  lawful,  com- 
plaint must  allege  demand;  McNally  y.  Connolly  (Cal.),  9  Pac.  170, 
in  action  to  recover  personal  property  lawfully  in  possession  of  de- 
fendant, demand  and  refusal  must  be  shown;  Havird  v.  Lung,  19 
Idaho,  794,  115  Pac.  931,  applying  rule  in  claim  and  delivery. 

Purchaser  from  Fraudulent  Vendee,  who  is  not  a  purchaser  in  good 
faith,  acquires  no  right. 

Approved  in  Wendling  Lumber  Co.  v.  Glenwood  Lumber  Co.,  153 
Cal.  414,  95  Pac.  1031,  in  action  of  trover  for  conversion  of  lumber, 
where  defendant  claims  by  virtue  of  a  valid  sale,  plaintiff  may 
prove  fraud  without  pleading  it. 

Wlien  Beplevin  or  Claim  and  delivery  is  sustainable.  See  note, 
80  Am.  St.  Bep.  754. 

23  Oal.  362-363,  IN  BE  HIDDEN'S  ESTATE. 

Query,  Whether  Allowance  and  Approval  of  Claim  against  estate 
of  decedent  binds  another  creditor  of  estate  who  is  not  party  to  al- 
lowance. 

Cited  in  Haub  v.  Leggett,  160  Cal.  494,  117  Pac.  557,  allowance  and 
approval  in  part  of  claim  against  estate  of  decedent  is  no  bar  to 
action  for  whole  claim. 

Concluslyeness  of  Probate  as  res  judicata.  See  note,  21  L.  B.  A. 
683. 

23  Cal.  365-370,  DUDI£T  ▼.  THOMAS. 

Tender  of  Belease  as  Provided  by  Award  is  not  condition  pre- 
cedent to  right  to  bring  action. 

Approved  in  Macdonald  v.  Bond,  195  111.  127,  62  N.  E.  883,  hold- 
ing agreement  to  submission,  and  award,  offered  in  evidence,  ad- 
missible under  common  counts. 

23  OaL  370-372,  AMYX  V.  TABEB. 

Summary  Proceedings  to  Impound  and  sell  animals.  See  note,  90 
Am.  St.  Bep.  216, 
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23  CaL  375>379,  WATSON  v.  WHITNET. 

Strict  Regard  to  Form  la  not  Neceasary  to  pleadings  in  justice's 
eourt. 

Approved  in  Ex  parte  Lnening,  3  Cal.  App.  73,  84  Pae.  446,  com- 
plaint filed  with  justice  of  the  peace  charging  violation  of  count j 
ordinance  need  not  plead  ordinance  by  reference  to  title  and  date. 

Bight  to  Civil  Action  for  Forcible  iSntry  and  detainer.  See  note, 
121  Am.  St.  Bep.  394. 

Connaers  Bight  to  Examine  Juror  on  his  own  voir  dire  to  deter- 
mine  whether  to  exercise  right  of  peremptorj  challenge.  See  note, 
109  Am.  St.  Bep.  566. 

23  Oal.  379-381,  MEBBILI.  T.  FOBBSa 

Mere  Trespass  Does  not  Constitute  forcible  entry. 

Approved  in  Bell  v.  Haun,  9  Cal.  App.  44,  97  Pac.  1127,  complaint 
in  forcible  entry  and  detainer  must  allege  detention  of  premises. 

Bight  to  Civil  Action  for  Forcible  Entry  and  detainer.  See  note, 
121  Am.  St.  Bep.  393. 

23  CaL  381-386,  MITCHELL  v.  DAVIS. 

Error  of  Court  in  Admitting  Evidence  is  waived  by  refusal  to  con- 
sent to  its  withdrawal. 

Approved  in  Salmon  y.  Bathjens,  152  Cal.  301,  92  Pac.  739,  re* 
affirming  rule. 

Not  Even  Owner  has  Bight  to  forcibly  take  real  estate  from  peace- 
able possession  of  another. 

Approved  in  Wilson  v.  Campbell,  75  Kan.  163,  88  Pac.  549,  where 
building  containing  furniture  and  other  goods  was  invaded  by  a 
number  of  men  acting  for  owner  during  temporary  absence  of  party 
in  peaceable  possession,  this  was  forcible  entry. 

Forcible  Entry  and  Detainer  Against  One  forcibly  dispossessing 
peaceable  possessor  in  asserting  lawful  right  to  possession.  See  note, 
8  L.  E.  A.  (n.  8.)  427,  429. 

Conclusiveness  of  Prior  Decisions  on  subsequent  appeals.  See 
note,  34  L.  B.  A.  345. 

23  Cal.  385-388,  HEBBITEB  ▼.  FOBTEB. 

One  Cause  of  Action  cannot  be  Divided  into  different  suits. 

Approved  in  Hesser  v.  Johnson,  13  Okl.  60,  74  Pac.  322,  where 
sheriff  made  wrongful  levy  upon  several  articles  of  property  at 
different  places  of  person  not  named  in  execution,  such  party  could 
not  divide  his  cause  of  action  into  two  suite  so  as  to  give  justice 
court  jurisdiction. 

23  CaL  390-393,  TBEASUBEB  v.  COMMEBCIAL  MIK.  CO. 

Courts  of  Equity  will  Decree  Specific  Performance  of  contracts 
for  transfer  of  stock. 

Approved  in  Wait  v.  Kern  Biver  Mining  etc.  Co.,  167  Cal.  24,  106 
Pac.  101,  holding  complaint  sufficiently  shows  inadequacy  of  legal 
remedy  when  it  atlleges  property  consisted  of  mining  claims  of  un- 
known value;  Sherwood  v.  Wallin,  1  Cal.  App.  537,  82  Pac.  568, 
averments  in  complaint  as  to  value  of  mining  stock  were  sufficient 
to  show  inadequate  remedy  at  law;  Schmidt  v.  Pritchard^  135  Iowa, 
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248,  112  N.  W.  804,  upholding  rale  where  stock  had  no  market  value, 
and  could  not  be  bought  in  open  market  and  was  withheld  to  keep 
control  of  corporation;  Wood  v.  Kansas  City  Home  Telephone  Co., 
223  Mo.  550,  123  S.  W.  10,  evidence  that  stock  was  unlisted  on  the 
market  and  held  in  a  pooling  trust,  so  it  could  not  well  be  purchased, 
justified  granting  of  relief;  Turley  v.  Thomas,  31  Nev.  200,  135  Am. 
St.  Rep.  667,  101  Pac.  576,  upholding  decree  directing  specific  per- 
formance of  agreement  to  transfer  stock  where  action  for  damages 
for  breach  would  be  inadequate.  ^ 

Specific  Performance  of  Contracts  for  sale  of  corporate  stock.  See 
notes,  135  Am.  St.  Bep.  694;  50  L.  B.  A.  504. 

23  Oal.  401-404,  BOWUESY  ▼.  HOWABB. 

Every  Fact  Necessary  to  Jurisdiction  of  justice's  court  must  be 
afiirmatively  shown. 

Approved  in  Ferguson  v.  Basin  Consolidated  Mines,  152  Gal.  715, 
9)3  Pac.  869,  in  order  to  sustain  judgment  by  default  upon  service 
of  sununons  out  of  county,  showing  must  be  made  that  certificate  of 
county  clerk  was  attached. 

Acts  of  Depntles  must  be  Done  in  the  name  of  their  principals. 

Approved  in  People  v.  Le  Doux,  155  Gal.  544,  102  Pac.  520,  where 
order  directing  summoning  of  jury  panel  was  directed  to  disqualified 
sheriff,  his  deputy  could  not  execute  it. 

Persons  in  Whose  Name  deputy  should  act.  See  notes,  106  Am. 
St.  Rep.  826,  827,  828;  19  L.  B.  A.  180. 

Miscellaneous. — Cited  in  Spring  Valley  Water  Works  v.  Bryant, 
52  Gal.  135. 

23  Cal.  413-415,  HUSSET  ▼.  McDEBMOTT. 

Bight  to  Oivil  Action  for  forcible  entry  and  detainer.  See  note, 
121  Am.  St.  Bep.  387. 

23  Cal.  415-418,  IN  BE  ESTATE  OF  JAMES. 

Eights  of  Children  in  Homestead  of  i>arent.  See  note,  56  L.  B. 
A.  44. 

Partition  of  Homestead.    See  note,  4  L.  B.  A.  (n.  s.)  791. 

28  Cal.  421-426,  MOSS  v.  MATO. 

Proceedings  Against  Unknown  Owners.  See  note,  87  Am.  St.  Bep. 
364,  367. 

Personal  Liability  to  Pay  Assessment  for  local  improvement.  See 
note,  35  L.  B.  A.  61. 

23  Cal.  427-431,  BIGOS  ▼.  CIiABK. 

Surviving  Partner  is  not  Entitled  to  Pay  for  services  rendered  in 
winding  up  affairs  of  concern. 

Approved  in  Buggies  v.  Buckley,  175  Fed.  59,  99  G.  C.  A.  73,  27 
L.  B.  A.  (n.  s.)  541,  on  dissolution  of  firm,  managing  partner  was 
not  entitled  to  compensation  for  managing  trust  lands  from  assets 
of  firm. 

Surviving  Partner's  Bight  to  compensation.  See  notes,  112  Am. 
St.  Bep.  843;  844;  1  L.  B.  A.  (n.  s.)  644,  646;  17  L.  B.  A.  (n.  s.)  387, 
404. 
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SarvlYlng  Partner  Is  Entitled  to  Oompensation  where  busineee  of 
firm  IB  continued  for  sake  of  profit. 

Approved  in  Painter  v.  Painter  (Cal.)  36  Pac.  869,  surviviDg  part- 
ner who  conducted  businees  for  six  years  to  advantage  of  all  con- 
cerned was  entitled  to  compensation  for  his  services;  Condon  v. 
Callahan,  115  Tenn.  293,  112  Am.  St.  Rep.  833,  89  S.  W.  402,  1  L. 
R.  A.  (n.  s.)  643,  upholding  rule  where  on  death  of  one  partner  sur- 
vivor continued  and  completed  valuable  railroad  construction  con- 
tract with  consent  of  deceased  partner's  executrix;  Rowell  v.  Rowell, 
122  Wis.  25,  9&  N.  W.  481,  where  in  suit  in  equity  beneficiaries  of 
deceased  partner  elected  to  demand  not  only  fair  value  of  i^tere8t, 
but  ehare  in  profits  earned  by  use  of  whole  property  after  deceased 
partner's  death,  compensation  of  conducting  business  was  properly 
deducted. 

23  OaL  431-444,  KILE  T.  TUBBa 

One  not  Claiming  Titl«  cannot  Attack  prima  facie  title  of  another. 

Approved  in  dissenting  opinion  in  Williams  v.  San  Pedro,  153  Cal. 
51,  94  Pac.  237,  majority  holding,  in  action  to  quiet  title  to  tide 
landfl,  defendants,  though  claiming  no  interest,  may  show  certificate 
of  purchase  was  void. 

Recorded  Conveyance  of  Whole  Tract  Followed  by  actual  posses- 
sion of  part  does  not  affect  prior  record  owner  in  occupation  of  an- 
other part 

Approved  in  Walshe  v.  Wheelwright,  96  Me.  190,  52  Atl.  655, 
applying  rule  in  action  to  recover  one  acre  which  owner  had  deeded 
to  plaintiff  and  later  deeded  as  part  of  one  hundred  acres  to  an- 
other party  who  claimed  adverse  possession  of  rest  of  tract  ex- 
tended over  such  acre. 

Necessity  of  Color  of  Title,  not  expressly  made  a  condition  by 
statute,  in  adverse  possession.  See  note,  15  L.  B.  A.  (n.  s.)  1242, 
1245. 

23  Cal.  452-467,  BUFUBY  ▼.  WELCH. 

Waters  Flowing  Over  Public  Lands  may  be  appropriated  for  pur- 
poses of  agriculture,  mining  and  other  uses. 

Approved  in  dissenting  opinion  in  Lux  v.  Haggin  (Cal.),  4  Pac. 
933,  majority  holding  state  has  no  power  to  authorize  the  appropri- 
ation of  water  running  through  private  lands. 

Bight  of  Prior  Appropriation  of  water.    See  note,  30  L.  B.  A.  671. 

Location  of  Mlnlmg  Claim.    See  note,  7  L.  R.  A.  (n.  s.)  770,  771. 

23  CaL  462-464,  PARSONS  T.  SAN  FBANCISOO. 

Municipal  Charter  may  Exempt  Corporation  from  liability  for  fail- 
ure to  keep  highways  in  repair. 

Approved  in  Batdorff  v.  Oregon  City,  53  Or.  407,  100  Pac.  939, 
charter  of  Oregon  City  exempting  city  from  accountability  and 
limiting  recovery  for  gross  negligence  against  its  officers  is  void 
and  leaves  liability  as  at  common  law;  Updike  v.  Omaha,  87  Neb. 
246,  127  N.  W.  2a6,  statute  requiring  notice  of  defect  to  be  filed 
^ve  days  before  injury  does  not  apply  to  defect  caused  by  negligent 
construction  of  sewer. 

Liabiliiy  of  Municipality  for  Defects  or  obstructions  in  streets. 
See  note,  20  L.  B.  A.  (n.  s.)  526,  554. 
I  Cal.  Note*— 24 
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28  Cat  464-468,  OBSANOB  v.  KELSON. 

InJuncUye  Belief  ae  to  Fences  or  gates.  See  note,  7  L.  B.  A. 
(n.  s.)  60. 

23  OaL  472-476,  IBVINB  ▼.  McKEON. 

Statutes  Creating  a  Forfeiture  or  Imposing  a  penalty  are  to  be 
strictly  construed. 

Approved  in  Savage  v.  Shaw,  195  Mass.  574,  122  Am.  St.  Bep.  272, 
81  N.  E.  304,  applying  rule  in  action  seeking  to  hold  directors  liable 
for  judgment  against  street  railway  company  obtained  in  action  for 
tort  for  injuries  to  passenger. 

Parol  Evidence  as  to  Consideration  of  deed.  See  note,  20  L.  B.  A. 
111. 

23  OaL  476-481,  ESTATE  OF  PACHEOO. 

Letters  of  Administration  Granted  to  Any  Other  than  surviving 
wife  or  child  may  be  revoked  on  application. 

Distinguished  in  In  re  Li  Po  Tai'e  Estate  (Cal.),  39  Pac.  31,  rule 
does  not  apply  fo  letters  of  administration  with  will  annexed. 

The  Word  "Competent"  Does  not  Mean  disinterested  in  all  cases. 

Approved  in  In  re  Cranberry  Creek  Drainage  Diet.,  128  Wis.  100, 
107  N.  W.  26,  under  statute  providing  court  shall  appoint  three  com- 
petent persons  as  drainage  commissioners,  owners  of  land  within  dis- 
trict are  qualified  to  act. 

Fact  of  Great  Age  or  Inability  to  read  or  write  does  not  show 
want  of  understanding  so  as  to  render  one  incompetent  to  be  an 
administrator. 

Approved  in  Estate  of  Piercy,  3  Cof.  Prob.  480,  want  of  understand- 
ing as  disqualification  to  act  as  administrator  refers  merely  to  want 
of  common  intelligence  amounting  to  defect  of  intellect. 

Miscellaneoue. — Cited  in  State  v.  Reddish,  148  Mo.  App.  721,  129 

5.  W.  55,  as  to  right  to  appeal  from  refusal  of  probate  court  to 
grant  letters  of  administration  to  applicant. 

23  Cal.  481-488,  PHOENIX  WATEB  CO.  ▼.  FLETCHEB. 

Finding  in  Special  Verdict  must  Cover  all  material  facts  in  issue 
in  the  pleadings. 

Approved  in  Ward  v.  Gradin,  15  N.  D.  657,  109  N.  W.  60,  evidence 
cannot  be  resorted  to  to  support  judgment  based  upon  defective 
special  verdict. 

What  Special  Verdict  must  Contain.    See  note,  24  L.  B.  A.  (n.  s.) 

6,  48. 

Prior  Appropriator  of  Stream  has  Bight  to  have  water  flow  down 
from  its  source  without  interruption. 

Approved  in  Cole  v.  Bichards  Irr.  Co.,  27  Utah,  209,  101  Am.  St. 
Bep.  962,  75  Pac.  378,  reaffirming  rule. 

Bight  of  Prior  Appropriator  of  water.  See  note,  30  L.  B.  A. 
672. 

23  Cal.  489-490,  McDEBMOTT  ▼.  mOBT* 

If  General  and  Special  Verdicts  are  inconsistent,  special  verdict 
must  prevail. 

Approved  in  Awde  v.  Cole,  99  Minn.  360,  109  N.  W.  813,  dis- 
cussing whether  in  action  to  recover  damages    for    negligence    of 
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physicians,  speeial  yerdict  was  irreconcilablj  inconsistent  with  gen- 
eral verdict. 

Distinguished  in  Wienche  t.  Bibby,  15  Gal.  App.  55,  114  Pae.  878, 
court  properly  submitted  special  issues  to  the  jury. 

2S  CaL  490-492,  NATOMA  WATEB  ETC.  00.  ▼.  McOOT. 

Prior  Appropriator  of  Wa^  of  Stream  is  entitled  to  have  it  flow 
from  its  source  without  interruption. 

Approved  in  Cole  v.  Bichards  Irr.  Co.,  27  Utah,  209,  101  Am.  St. 
Bep.  962,  75  Pac  378,  reaffirming  rule;  Lone  Tree  Ditch  Co.  v.  Rapid 
City  £.  ft  G.  L.  Co.,  16  S.  D.  462,  93  N.  W.  652,  where  it  wae  the  cus- 
tom of  owner  of  dam  to  hold  the  water  during  the  day  and  let  it 
down  in  large  quantities  at  night,  a  restraining  of  the  practice  was 
justified. 

Bight  of  Prior  Appropriator  of  water.    See  note,  30  L.  B.  A.  672. 

23  Cal.  492-496,  MUBBAT  ▼.  MABIPOSA  OOUNTT. 

E8tabli8hmemt»  B6giilation»  and  Protection  of  ferries.  See  note, 
59  L.  B.  A.  528. 

23  Oal.  496-501,  83  Am.  Doc.  130,  BULLOCK  ▼.  HUBBABD. 

What  Constitatea  a  Partnership.     See  note,  115  Am.  St.  Rep.  410. 

Levy  on  Partnerabip  Property  for  debt  of  partner.  See  note,  46 
L.  R.  A.  494. 

23  Oal.  601-60B,  HUGHES  v.  DEVLIK. 

Mining  Claim  Owned  and  Possessed  by  several  as  joint  tenants  may 
be  partitioned. 

Cited  in  Pellow  v.  Arctic  Mining  Co.,  164  Mich.  106,  128  N.  W. 
925,  arguendo. 

Mining  Claims  are  Subject  to  the  Rules  governing  the  quieting  of 
title  as  between  equitable  and  legal  owners. 

Approved  in  Buchner  v.  Malloy,  155  Cal.  255,  100  Pac.  688,'  hold- 
ing plaintlfif's  remedy  was  not  to  quiet  title,  but  to  enforce  a  trust. 

Persons  in  Possession  of  Mining  Claima  have  vested  right  of  prop- 
erty founded  on  possession. 

Approved  in  White  Star  Mining  Co.  v.  Hultberg,  220  111.  598,  77 
N.  £.  334,  holding,  though  title  was  in  United  States,  freehold  was 
involved  and  appeal  was  properly  perfected;  McConnell  v.  Pierce, 
210  Bl.  635,  71  N.  £.  625,  mining  claims  are  subject  to  partition; 
Cobban  v.  Meagher,  42  Mont.  408,  113  Pac.  292,  surface  ground  of 
an  unpatented  mining  claim,  when  used  for  other  than  mining  pur- 
poses, and  having  separate  value  for  such  purposes,  is  subject  to  tax- 
ation. 

Cotenancy  in  Mines.    See  note,  91  Am.  St.  Bep.  .857,  885,  886,  888. 

Di^overy  of  Mineral  in  Mining  Claims  and  rights  of  locators  prior 
thereto.     See  note,  139  Am.  St.  Rep.  158. 

Descent  of  Unpatented  Mining  Claim.  See  note,  4  L.  R.  A.  (n.  s.) 
920. 

23  CaL  511-613,  HALE  ▼.  BBENNAN. 

Partnership  Books  of  Account  as  evidence.  See  note,  52  L.  B.  A. 
835,  842,  846. 


S3  Cal.  619^592    NOTES  ON  CALIFORNIA  EEPOBTa  372 


I 


23  OaL  519-^22,  HENDEESON  y.  ALLEN. 

Eelatlon  of  Irfmdlord  and  Tenant  is  essential  to  action  for  anlawf al 
detainer. 

Approved  in  Garber  ▼.  Gianella  (Cal.),  30  Pae.  842,  whether  agree- 
ment was  a  sublease  or  a  cropping  contract,  creating  tenancy  in  com- 
mon in  the  crop,  is  questioned;  Richmond  v.  Superior  Court,  9  Cal. 
App.  64,  98  Pac.  58,  answer  by  defendant  that  he  had  subsisting  con- 
tract to  buy  the  property  does  not  affect  jurisdiction  of  justice's  court. 

23  Oal.  522-526,  McGEEA  v.  ORAIG. 

Mechanic's  Lien  Attaches  When  Claimant  begins  to  furnish 
materials. 

Approved  in  Farnham  v.  California  etc.  Trust  Co.,  8  Cal.  App.  271, 
96  Pac.  790,  lien  for  work  and  materials  has  priority  over  deed  of 
trust  executed  and  recorded  a  year  after  work  was  commenced  and 
materials  furnished. 

23  Cal.  528-537,  DYSON  v.  BBADSHAW. 

Where  One  not  In  Possession  Claims  Title,  evidence  tending  to  show 
title  in  third  person  is  admissible. 

Approved  in  Rogers  v.  Clark  Iron  Co.,  104  Minn.  209,  116  N.  W. 
743,  following  rule  in  action  to  quiet  title  against  defendants  in  ad- 
verse possession  under  various  claims  of  title. 

Where  Deed  is  Placed  in  Hands  of  third  person  as  escrow,  grantee 
is  not  entitled  to  delivery  of  deed  until  he  has  strictly  complied  with 
conditions. 

Cited  in  Hartley  v.  Fraser,  16  Cal.  App.  565,  117  Pac.  685,  arguendo. 

Nature  and  Elements  of  escrows.  See  note,  130  Am.  St.  Rep.  943, 
958,  959. 

23  Cal.  540-564,  83  Am.  I>ec.  135,  WALDEN  ▼.  IfUEDOCE. 

Bight  of  Creditor  to  Buy  Property  from  debtor  in  satisfaction  of 
debt.     See  note,  36  L.  R.  A.  335. 

Sufficiency  of  Selection  or  Designation  of  goods  sold  out  of  larger 
lot.    See  note,  26  L.  R.  A.  (n.  s.)  45. 

23  Cal.  570-574,  FOGABTY  V.  SAWYEB. 

Trustee  has  Bight  to  Employ  an  auctioneer  to  cry  a  sale. 

Approved  in  Stockwell  v.  Barnum,  7  Cal.  App.  418,  94  Pac.  402, 
where  corporation  was  trustee,  it  had  right  to  conclude  sale  made  by 
an  authorized  agent  acting  as  auctioneer. 

Sales  Under  Powers  in  Mortgages  and  trust  deeds.  See  note,  92 
Am.  St.  Rep.  596. 

When  Defects  in  Ceitificates  of  acknowledgment  are  fatal.  See 
note,  108  Am.  St.  Rep.  554. 

23  Cal.  585-592,  IK  BE  BOMAINE. 

Issuance  of  Warrant  of  Arrest  must  be  based  upon  an  affidavit. 

Approved  in  State  v.  Bates,  101  Minn.  307,  112  N.  W.  262,  upholding 
warrant  under  which  fugitive  was  arrested,  reciting  that  relator 
stands  charged  upon  "complaint"  with  crime  of  forgery  instead  of  by 
"affidavit." 

Papers  Necessary  to  Obtain  Surrender  of  fugitives  from  another 
state.    See  note,  28  L.  R.  A.  802. 
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28  Cal.  593-594,  ENSMZNOEB  v.  McINTIEtE. 
Location  of  Mining  Claim.    See  note,  7  L.  B.  A.  (n.  b.)  771. 

23  Cat  59e-630,  HOBBS  ▼.  DUPF. 

Bight  to  Setoff  is  not  Lost  by  neglect  to  assert  it. 

Approved  in  Lopez  y.  McCheeney,  10  Haw.  231,  upholding  right  of 
plaintiff  to  bring  separate  action  for  demand  he  might  have  pleaded 
as  setoff;  Seiber  v.  Johnson  Mercantile  Co.,  40  Tex.  Civ.  App.  603, 
90  S.  W.  517,  applying  rule  in  action  on  an  account  where  party  was 
ignorant  certain  credits  had  been  paid  until  it  was  too  late  to  plead 
them  by  way  of  setoff. 

Equity  will  Allow  Setoff  of  Judgments  where  different  parties  are 
nominal  plaintiff  and  nominal  defendant. 

Approved  in  Collins  v.  Campbell,  97  Me.  26,  94  Am.  St.  Bep.  458,  53 
Atl.  838,  applying  rule  in  proceedings  seeking  for  a  setoff  of  judg- 
ments to  be  recovered  in  cross-actions  upon  the  foreign  judgment. 

Distinguished  in  See  Hop  &  Co.  v.  Parke,  6  Haw.  689,  where  claim 
of  setoff  based  on  bankruptcy  was  made  in  previous  case  at  law, 
equity  will  not  interfere. 

Setting  Off  One  Judgment  against  another.  See  note,  109  Am.  St. 
Bep.  138,  143,  144,  148. 

Setoff  Against  Judgment  in  hands  of  assignee.  See  note,  23  L.  B. 
A.  335. 

Bight  of  One  in  Beality,  but  not  nominally,  liable,  to  set  off  in- 
debtedness against  claimant.     See  note,  18  L.  B.  A.  (n.  s.)  512. 

Injunctiona  Against  Judgments  for  Defenses  existing  prior  to  rendi- 
tion.    See  note,  31  L.  B.  A.  766. 

Equitable  Jurisdiction  in  Begard  to  injunctions  against  judgments. 
See  note,  32  L.  B.  A.  324. 

Enjoining  Judgments  Aga.nst  or  in  Favor  of  sureties.  See  note, 
31  L.  B.  A.  65. 

23  Cal.  631-633,  PEOPLE  v.  COLMEBE. 
Qualification  of  Grand  Jurors.    See  note,  28  L.  B.  A.  200. 

23  Cal.  636-660,  BICKETSOK  ▼.  TOBBSa 

An  Appeal  is  a  Matter  of  Bight. 

Approved  in  Estate  of  Sharp,  10  Cal.  App.  3,  100  Pac.  1071,  where 
there  is  no  challenge  to  jurisdiction  of  appellate  court  or  failure  to 
comply  with  rules  regulating  appeals,  motion  to  dismiss  must  be 
denied. 

Bight  to  Appeal  as  a  Party  interested  or  injured.  See  note,  119 
Am.  St.  Bep.  745,  750? 

Implied  Authority  of  Attorney  in  conducting  litigation.  See  notoi 
132  Anu  St.  Bep.  180. 
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24  Cal.  14-17,  PEOPLE  T.  MAXWELL. 

No  Man  can  be  Guilty  as  Principal,  of  a  etime,  who  has  no  knowl- 
edge of  it  nntil  it  is  fully  conmimmated. 

Approved  in  People  v.  Disperati,  11  Cal.  App.  480,  106  Pae.  621| 
condemning  instmetion  which  confused  "grand  larceny''  with  "receiv- 
ing stolen  property." 

24  CaL  17-30,  PEOPLE  T.  SANCHEZ. 

Except  as  Provided  by  Enabling  Statate,  term  lapses  unless  court 
begins  on  day  fixed  by  law  therefor. 

Approved  in  Forbus  v.  State,  158  Ala.  4S,  48  So.  593,  under  Code  of 
1896,  section  922,  on  failure  of  judge  to  attend,  court  stood  adjourned 
for  the  term  after  third  day;  Webster  v.  State,  49  Fla.  134,  38  So. 
515,  where,  under  remedial  statute,  in  absence  of  judge,  court  stands 
adjourned  until  next  day,  order  of  court  prematurely  entered  on  record 
adjourning  court  to  third  day  did  not  cause  term  to  lapse;  Wilson  v. 
State,  3  Okl.  Cr.  716,  109  Pac.  290,  journal  entry  showing  opening  of 
court  on  subsequent  day  is  not  alone  sufficient  to  prove  court  did  not 
convene  on  day  fixed  by  law;  Scott  v.  State,  43  Tex.  Cr.  596,  68 
S.  W.  178,  under  statute  permitting  lawyers  present  to  select  special 
judge  if  regular  jud^e  fails  to  appear  on  day  appointed  for  a  term, 
where  he  appears  on  second  day  and  opens  court,  term  will  not  lapse. 

Mnrder  Committed  In  the  Perpetration  of  a  Fdony  is  murder  in  the 
first  degree. 

Approved  in  People  v.  Schleiman,  197  N.  Y.  388,  90  N.  E.  952,  27 
L.  B.  A.  (n.  s.)  1075,  power  of  jury  to  convict  of  lesser  crime  could 
not  be  exercised  in  prosecution  of  one  for  murder  who  had  killed  in 
committing  burglary. 

Homicide  in  Commi88l(»i  of  unlawful  act.  See  note,  63  L.  B.  A. 
359,  404. 

If  the  Killing  la  Willful,  deliberate  and  premeditated,  it  is  murder 
in  the  first  degree. 

Approved  in  Ey tinge  T.  Territory,  12  Ariz.  141,  100  Pac.  446,  while 

^  *'murder"  by  poison  is  murder  in  the  first  degree,  a  "killing"  by  means 

of  poison  must  be  shown  to  have  been  willful,  deliberate  and  premedi- 

(375) 
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tated;  In  re  Fraley,  8  Okl.  Or.  722,  139  Am.  St.  Bep.  988,  109  Pae. 
297|  discussing  rule  in  application  for  habeas  corpus  hy  prisoner  who 
had  deliberately  shot  one  who  had  killed  his  boy  nine  or  ten  months 
before. 

No  Iiistniction  Should  be  Given  which  is  not  based  on  some  theory 
warranted  by  the  evidence. 

Approved  in  People  v.  Maughs,  149  Cal.  261,  86  Pac.  191,  where 
there  was  no  evidence  of  any  pursuit  by  defendant  to  kill  deceased 
or  of  any  struggle  or  combat  in  which  either  party  sought  to  retreat, 
abstractly  correct  instructions  relating  thereto  are  erroneous;  People 
v.  Elster  (Gal.),  3  Pac.  888,  applying  rule  in  prosecution  for  larceny 
where  evidence  failed  to  disclose  inculpatory  circumstances  in  con- 
nection  with  defendant's  possession  of  stolen  property;  People  ▼. 
Boberts,  1  Cal.  App.  450,  82  Pac.  626,  where  there  was  only  an  un- 
successful attempt  to  obtain  money,  an  instruction  on  larceny  com- 
mitted  by  "fraud,  trick  and  device"  was  prejudicial  error. 

Attendant  Circumstances  may  be  Considered  in  determining  whether 
dying  declarations  were  made  under  belief  of  impending  death. 

Approved  in  People  v.  Abbott  (Cal.),  4  Pac.  771,  physical  and 
mental  condition  of  wounded  man  justified  inference  that  he  was 
conscious  of  impending  death;  People  v.  Shehadey,  12  Cal.  App.  653, 
108  Pac.  148,  seriousness  of  wound  inflicted  upon  declarant  may  be 
considered  in  determining  whether  such  belief  existed. 

Admissibility  of  Dying  Declaiations.  See  notes,  86  Am.  St.  Bep. 
638,  644,  645,  652,  655,  658,  659;  56  L.  B.  A.  402,  412. 

Premeditation  and  Deliberation,  Though  as  Inetantaneoue  as  suc- 
cessive thoughts,  are  sufficient  to  constitute  murder  in  first  degree. 

Approved  in  People  v.  Machuca,  158  Cal.  64,  109  Pac.  887,  delibera- 
tion preceding  killing  need  not  exist  for  any  given  length  of  time 
to  constitute  murder  in  first  degree. 

Consent  as  Justification  for  assault.    See  note,  15  L.  B.  A.  854. 

Conviction  of  Lower  or  Dliferent  Degree  in  prosecution  for  homicide^ 
See  note,  21  L.  B.  A.  (n.  s.)  10. 

24  CaL  31-40,  PEOPLE  v.   WILLIAMS. 

Bias  or  Prejudice  of  Judge  Constitutes  no  legal  incapacity  to  sit 
on  trial  of  a  cause. 

Approved  in  McDowell  v.  Levy  (CsL),  8  Pac.  857,  following  rule; 
Hutchinson  v.  Manchester  St.  By.,  73  N.  H.  275,  60  Atl.  1013,  dis- 
cussing rule  on  motion  for  continuance  on  ground  that  defendant 
*  feared  he  could  not  have  fair  trial  before  judge  because  of  statement 
he  had  nude  to  counsel. 

Distinguished  in  Day  v.  Day,  12  Idaho,  563,  565,  86  Pac.  533,  534, 
under  section  4125,  Bevised  Statutes  of  1887,  and  Constitution  of 
Idaho,  prejudice  of  judge  is  ground  of  disqualification. 

The  Legal  Presumption  is  That  Jurors  Perform  their  duty  in  ac- 
cordance with  the  oath  they  have  taken. 

Approved  in  People  v.  Lyle  (Cal.),  4  Pac.  978,  where  trial  lasted 
over  thirty  days,  improper  or  indiscreet  acts  of  jurors  from  which 
no  injury  is  shown  to  have  resulted  will  not  warrant  disturbing  the 
verdict. 

Miscondnct  of  Jnron,  other  than  their  separation,  for  which  verdict 
may  be  set  aside.    See  note,  134  Am.  St.  Bep.  1050. 
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24  Cal.  41-61,  PEOPLE  ▼.  BBUZZO. 

Power  of  Public  Prosecutor  to  dismiss  prosecution.  See  note,  35 
L.  B.  A.  710. 

Effect  of  Agreement  for  Immunity  of  accomplice  testifying  for 
prosecution.     See  note,  24  L.  B.  A.  (n.  s.)  445. 

24  Oal.  62-60,  BOWIAND  ▼.  KBETENHAGEN. 

Supreme  Court  Loses  Jurisdiction  of  Cause  when  remittitur  has 
been  sent  to  and  filed  in  court  below. 

Approved  in  Ott  v.  Boring,  131  Wis.  492,  111  N.  W.  835,  applying 
rule  where  proceedings  were  regularly  had;  Jackson  v.  Barrett,  12 
Idaho,  466,  86  Pac.  271,  where  supreme  court  dismissed  appeal  with- 
out prejudice  to  another  appeal,  second  appeal  could  be  perfected 
without  regard  to, whether  remittitur  had  been  filed  in  lower  court. 

If  Fraud  or  Imposition  has  Been  Practiced  appellate  court  will 
recall  mandate  dismissing  appeal  and  assert  jurisdiction. 

Approved  in  Livesly  v.  Johnston,  47  Or.  196,  82  Pac.  855,  applying 
rule  where  counsel  was  led  to  sign  stipulation  for  dismissal  of  appeal 
as  to  one  of  the  parties  on  false  statement  that  he  had  made 
settlement. 

Miscellaneous. — Cited  in  Philbrook  v.  Newman,  148  Oal.  175,  82 
Pac.  773,  discussing  conclusiveness  of  judgments. 

24  Cal.  7S-78,  PEOPLE  ▼.  DE  LA  QUEBBA. 

A  Court  cannot  Dispense  With  Formal  Proof  of  its  judgment  in 
another  cause. 

Approved  in  Stanley  v.  McElrath  (Cal.),  22  Pac.  674,  section  1875, 
subdivision  3  of  Code  of  Civil  Procedure,  does  not  apply  to  such 
judicial  acts  as  might  be  in  judgments. 

Disqualified  Judge  has  No  Power  to  make  order  dismissing  action. 

Approved  in  Johnson  v.  German  American  Ins.  Co.,  150  Cal.  338,  . 
339,  88  Pac.  986,  an  order  extending  time  to  prepare  and  serve  bill 
of  exceptions  to  be  used  on  motion  for  new  trial,  made  by  disqualified 
judge,  is  void;  Carr  v.-'Duhme,  167  Tnd.  82,  78  N.  E.  324,  in  proceed- 
ings for  establishment  of  drain,  where  one  of  county  commissioners 
who  served  was  disqualified  by  interest,  proceedings  were  voidable 
only  in  absence  of  prohibitory  legislation. 

Distinguished  in  Gage  v.  Downey  (Cal.),  19  Pac.  119,  judgment  of 
eourt  to  which  case  was  transferred  cannot  be  collaterally  attacked 
on  ground  his  county  was  not  nearest  one  to  which  case  might  have 
been  transferred. 

Judicial  Notice.    See  note,  4  L.  B.  A.  35. 

24  Cal.  78-84,  PEOPLE  ez  rel.  MENINGEB  ▼.  SEXTON. 

Mandamus  will  not  Lie  to  Compel  Court  to  proceed  with  trial  after 
order  changing  place  of  trial. 

Approved  in  State  v.  Superior  Ct.,  40  Wash.  558,  111  Am.  St.  Bep. 
925,  82  Pac.  878,  2  L.  B.  A.  (n.  s.)  395,  applying  rule  in  application 
for  prohibition  to  restrain  court  from  proceeding  further  in  aause 
in  wliich  change  of  venue  had  been  denied. 

Mandamus  as  Proper  Bemedy  against  publie  officers.  See  note, 
98  Am.  St.  Bep.  897. 

Mandamus  to  Prevent  Change  t>f  Venue  from  court  having  exclusive 
jurisdiction.    See  note,  2  L.  B.  A.  (n.  s.)  569. 
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24  Oal.  89-94,  HOPE  v.  JONES. 

Matter  of  Account  of  Admlnistraton  belongs  exclusivelj  to  the 
probate  court. 

Approved  in  In  re  Burton,  5  Cof.  Prob.  238,  following  rule;  Elizalde 
V.  Murphy,  4  Cal.  App.  118,  87  Pac.  247,  superior  court  sitting  in 
probate  has  power  to  require  an  accounting  from  administrator  of  a 
deceased  administrator. 

The  Share  of  Commlasions  to  Which  Coezecuton  are  respectively 
entitled  is  governed  by  principles  of  equity. 

Approved  in  In  re  Ooursen's  Estate  (Cal.),  65  Pac.  968,  reaffirming 
rule.    See  note,  2  Cof.  Prob.  369. 

24  Oal.  94-98,  BTJFFENDEAU  y;  EDMONDSON. 

Service  of  Notice  of  Appeal  must  Precede  or  be  contemporaneous 
with  filing. 

Approved  in  State  v.  District  Court,  34  Mont.  115,  115  Am.  St.  Bep. 
522,  85  Pac.  872,  and  State  v.  District  Court,  32  Utah,  422,  91  Pac.  / 
135,  both  reaffirming  rule;  People  v.  Schmitz,  7  Cal.  App.  343,  94  Pac. 
409,  order  in  which  notice  of  appeal  is  filed  and  served  is  immaterial, 
if  filed  and  served  on  same  day. 

Failure  to  Perform  Acts  Necessary  to  give  court  jurisdiction  cannot 
be  excused. 

Approved  in  Newman  v.  Maldonado  (Cal.),  30  Pac.  835,  waiver  of 
undertaking  on  appeal  need  not  be  filed  but  must  be  made  before  time 
for  filing  undertaking  expires. 

Distinguished  in  Coleman  v.  Coleman,  5  Haw.  301,  counsel  had  right 
to  waive  act  affecting  jurisdiction  of  court  as  to  persons,  but  not  as 
to  subject  matter. 

24  Oal.  98-104,  85  Am.  Dec.  49,  LEWIS  Y.  JOHNS. 

What  is  Community  Property.  See  notes,  126  Am.  St.  Bep.  112; 
4  Cof.  Prob.  54. 

Oonstitutionality  of  Statutes  Affecting  Bights  based  on  pre-existing* 
marriage.     See  note,  84  Am.  St.  Rep.  443. 

Bight  of  Husband  or  Wife  to  Oompensation  for  services  rendered 
the  other.    See  note,  15  L.  B.  A.  215. 

Bights  of  Creditors  in  Personal  ServiceB  of  debtor.  See  note,  21 
L.  B.  A.  630. 

24  Cal.  101-113,  SOHENE  ▼.  EVOT. 

Where  Deed  Conveying  Part  of  larger  tract  fails  to  locate  quantity, 
grantee  takes  as  tenant  in  common. 

Approved  in  Adams  v.  Hopkins  (Cal.),  69  Pac.  235,  deed  granting 
one  and  a  half  square  miles  of  land  known  as  the  "Sobrante  *'  con- 
veyed undivided  interest  in  the  Sobrante;  Fisher  t.  Wailehua,  16 
Haw.  157,  2  Ann.  Cas.  916,  applying  rule  to  deed  conveying  fifty 
acres  out  of  larger  tract  without  attempting  to  locate  parcel. 

Distinguished  in  Adams  v.  Hopkins  (Cal.),  69  Pac.  234,  235,  where 
deed  purported  to  convey  part  of  Sobrante  tract,  and  land  described 
fell  entirely  outside  of  that  tract,  no  title  was  conveyed;  Crozier  v. 
White,  9  Cal.  App.  620,  100  Pac.  134,  parol  evidence  is  admissible  to 
explain  ambiguity  in  deed  containing  indefinite  description  of  land. 
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24  CaL  114-124,  BOWNES  ▼.  SMITH. 

Repeal  of  Statute  Withoat  Saying  OlauBe  on  which  jurisdiction 
depends  takes  away  all  power  to  proceed. 

Approved  in  Zintsmaster  v.  Aiken,  173  Ind.  276,  90  N.  E.  83, 
where  drainage  law  was  repealed  without  saving  clause,  pending 
appeal  from  board  of  commissioners  in  drainage  proceedings,  proceed- 
ings were  properly  dismissed. 

Collateral  Attack  on  Bight  of  acting  administrators.  See  note,  SI 
Am.  St.  Rep.  543. 

24  Oal.  127-147,  BLUM  ▼.  B0BEBT80K. 

Acta  Claimed  to  Constitute  Part  Performance  of  oral  contract  must 
clearly  appear  to  have  been  done. 

Approved  in  Pearsall  v.  Henry,  153  Cal.  327,  95  Pac.  158,  convey- 
ance by  one  party  on  faith  of  oral  cod  tract  for  exchange  of  land 
constituted  such  part  performance  as  to  take  the  whole  case  out  of 
statute  of  frauds;  Kirkpatrick  v.  Pettis,  127  Iowa,  612,  103  N.  W. 
957,  specific  performance  of  oral  contract  to  convey  land  could  not 
be  decreed  for  want  of  definite  description  of  land. 

Equitable  Defense  must  be  Both  Alleged  and  proved. 

Approved  in  Fritz  v.  Mills,  12  Cal.  App.  117,  106  Pac.  727,  party 
who  has  an  opportunity  to  plead  an  estoppel  upon  which  cause  of 
action  or  defense  depends  must  do  so. 

Boles  Governing  Construction  of  Written  Instruments  generally, 
apply  to  powers  of  attorney.  • 

Approved  in  White  v.  Furgeson,  29  Ind.  App.  150,  65  N.  E.  51, 
construing  powers  of  attorney  signed  by  legal  voters  conferring  upon 
attorney  in  fact  authority  to  remonstrate  against  granting  to  "any 
applicant"  license  to  sell  intoxicating  liquor. 

Unlawful  Detainer  When  Holding  is  by  tenancy  at  wilL  See  note, 
120  Am.  St.  Rep.  43. 

24  Cal.  147-153,  CLABY  Y.  BOLIiAND. 

Where  a  Betom  of  Property  is  adjudged  and  no  judgment  entered 
for  its  value,  sureties  on  replevin  bond  are  not  liable. 

Distinguished  in  Donovan  v.  Aetna  Indemnity  Co.,  10  Cal.  App.  731, 
103  Pac.  367,  368,  in  action  on  replevin  bond,  defendant  surety  was 
not  released  from  liability  because  judgment  against  his  principal 
was  not  entered  in  the  alternative  or  did  not  direct  return  of  property 
taken  on  replevin  bond. 

24  CaL  154^156,  QmBAQUE  v.  DENNIS. 

Under  Mortgage  Covering  After-acquired  Property,  mortgagee  may 
rightfully  take  possession  of  such  property. 

Approved  in  Burrill  v.  Whitcomb,  100  Me.  298,  109  Am.  St.  Rep. 
498,  61  At].  682,  1  L.  R.  A.  (n.  s.)  451,  where  mortgagee  took  possos- 
sion  of  after-acquired  stock  of  mortgagor  under  terms  of  chattel 
mortgage,  his  lien  thereon  was  superior  to  that  of  attaching  creditor. 

Mortgage  of  Property  to  be  subsequently  acquired.  See  note,  109 
Am.  St.  Rep.  523. 

Sale  or  Mortgage  of  future  crops.    See  note,  23  L.  B.  A.  454,  473. 

24  oal.  171-179,  OWEN  ▼.  FBINK. 

Unconnected  Parties  may  Join  in  Bringing  a  bill  in  equity  where 
there  is  one  connected  interest  among  them  all. 
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Approved  in  Toomej  v.  Knobloch,  8  Cal.  App.  587,  97  Pac.  530, 
in  action  to  cancel  street  aaaeeement  liens  and  have  entire  record 
of  warrant,  assessment,  etc.,  canceled,,  owners  in  severalty  of  sepa- 
rate lots  may  be  joined  as  plaintiffs. 

24  Oal.  182-190,  86  Am.  Dec.  68,  ESTATE  OF  HABLAK. 

Change  of  County  Boundaries  Does  not  Affect  jurisdiction  of  pro- 
bate court  of  old  county  over  matters  pending. 

Approved  in  Linge  ▼.  Alaska  Treadwell  Co.,  3  Alaska,  25,  26,  where, 
after  administration  was  begun  in  probate  court  of  Douglas  precinct, 
that  court  was  abolished,  and  records  transferred  to  Juneau  pre- 
cinct, probate  court  of  Juneau  precinct  was  without  jurisdiction  to 
remove  administrator. 

Collateral  Attack  on  Bigbt  of  acting  administrators.  See  note, 
81  Am.  St.  Bep.  549. 

24  Cal.  196-217,  HASTINGS  ▼.  DOLLABHIDE. 

Contract  of  Minor  may  be  Avoided  by  any  act  disclosing  an  intent 
to  repudiate  it. 

Approved  in  Spencer  r.  Collins,  156  Cal.  303,  104  Pac.  322,  Where 
act  of  repudiation  is  public  and  unequivocal,  it  is  questionable  whether 
express  notice  of  disaffirmance  to  adverse  party  is  required. 

Valid  Battficatlon  of  Deed  of  Infant  cannot  be  disaffirmed. 

Approved  in  Luce  v.  Jestrab,  12  N.  D.  553,  97  N.  W.  850,  applying 
rule  in  action  on  promissory  note  given  by  minor  as  purchase  price 
of  team  of  horses,  whicH  team  he  had  retained  and  used  nine  months 
after  attaining  majority,  and  then  offered  to  return. 

24  Cal.  218-228,  LONG  ▼.  D01J.ABIIIDE. 

Bule  That  Subsequent  Purchaser  Whose  Deed  is  first  recorded  will 
hold  as  against  prior  purchaser  only  applies  where  both  parties  claim 
under  same  grantor. 

Approved  in  Bothin  ▼.  California  Title  Ins.  Co.,  153  Cal.  724,  96 
Pac.  503,  no  notice  whatever  is  conveyed  by  recording  deed  from 
one  not  connected  with  the  title  of  record. 

Burden  of  Proving  He  is  Purchaser  in  good  faith  is  on  one  claiming 
under  second  deed  first  recorded. 

Approved  in  Austin  v.  Pulschen  (Cal.),  39  Pac.  800,  mortgagee, 
who  failed  to  ascertain  rights  of  party  in  possession  had  burden  of 
proving  he  took  mortgage  without  notice  of  lien  for  unpaid  purchase 
price;  Hendricks  v.  Calloway,  211  Mo.  562,  111  S.  W.  67,  where 
plaintiff  charged  purchaser  with  notice  of  outstanding  equities  but 
introduced  no  evidence  of  notice,  slight  proof  by  defendant  was  suffi- 
cient to  sustain  finding  in  his  favor. 

23  CaL  228-230,  WABNEB  ▼.  HAIiMANi 

Filing  of  Notice  of  Appeal  must  Precede  or  be  contemporaneous 
with  service. 

Approved  in  State  v.  District  Court,  34  Mont.  115,  115  Am.  St.  Bep. 
522,  85  Pac.  872,  reaffirming  rule. 

Judgment  Bendered  in  Action  Tried  to  the  court  will  not  be  re- 
versed for  defective  findings  of  fact  unless  exceptions  are  taken  be- 
low to  defective  findings. 

Overruled  in  Cargnani  v.  Cargnani,  16  Cal.  App.  99,  116  Pac.  308, 
objections  that  findings  do  not  support  judgment  can  be  made  for 
first  time  on  appeal. 
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24  OaL  230-237,  PEOPLE  ▼.  OOFFMAN. 

Defense  of  Insanity  InvolTes  Only  the  Issue  of  defendant's  mental 
eondition  at  rery  time  of  committing  crime. 

Approved  in  People  v.  Kirby,  15  Cal.  App.  271,  114  Pac.  7d7,  up- 
holding trial  court's  modification  of  requested  instruction  that  jury 
acquit-  if  evidence  warranted  finding  defendant  was  insane  at  time 
ef  trial. 

Measnre  ef  Proof  of  Insanity  in  criminal  cases.  See  note,  39  L. 
B.  A.  74Q,  741. 

Where  Facte  are  Known,  Ohjection  to  competency  of  juror  cannot 
be  made  after  verdict. 

Approved  in  State  y.  Morrison,  67  Kan.  170,  72  Pac.  562,  on  motion 
for  new  trial  on  ground  jurors  had  expressed  opinions  of  guilt  prior 
to  trial,  it  was  not  sufficiently  shown  defendant  was  not  aware  of 
such  statements  at  time  jury  was  impaneled;  Queenan  v.  Territory, 
11  Okl.  272,  71  Pac.  221,  61  L.  B.  A.  324,  objection  to  disqualification 
of  juror  who  had  been  convicted  of  a  felony  in  another  state  was 
waived. 

24  CaL  237-241,  COOK  ▼.  DE  laA  GTTEBBA. 

Judgment  wHl  not  be  Reversed  for  want  of  findings  unless  excep- 
tion be  made  therefor  in  lower  court. 

Overruled  in  Cargnani  v.  Cargnani,  16  Cal.  App.  99,  116  Pac.  308, 
objections  that  findings  do  not  support  judgment  can  be  made  for 
first  time  on  appeal. 

24  CaL  241-245,  85  Ant  Dec.  62,  EX  PASTE  YAIiE. 

The  Legislature  has  Power  to  Control  the  admission  of  attorneys 
and  counselors  to  practice. 

Approved  in  In  re  Applicants  for  License,  143  N.  C.  9,  55  S.  E. 
638,  10  L.  B.  A.  (n.  s.)  288,  upholding  conatitutionality  of  Bevisal 
of  1905,  sections  207,  208,  relating  to  admission  of  attorneys,  in  case 
where  protest  was  made  to  admission  of  applicants  on  ground  they 
did  not  have  good  moral  character;  In  re  Branch,  70  N.  J.  L.  548,  57 
Atl.  431,  such  power  is  not  inherent  in  the  courts  but  is  subject  to 
statutory  regulation;  dissenting  opinion  in  License  to  Practice  Law, 
67  W.  Va.  240,  67  S.  £.  609,  majority  holding  under  statute  providing 
court  "may"  grant  license  on  production  of  order  of  county  court, 
application  will  be  denied  on  showing  applicant  has  not  good  moral 
character. 

Attorneys.    See  note,  94  Am.  St.  Bep.  863. 

Power  of  Legislature  to  Prescribe  Qualifications  of  attorneys.  See 
note,  10  L.  B.  A.  (n.  s.)  291. 

An  Attorney  at  Law  is  net  an  "Officer"  nor  does  he  hold  a  public 
trust. 

Approved  in  Mazey  v.  Wright,  3  Ind.  Ter.  254,  54  S.  W.  811,  by 
virtue  of  statute  establishing  United  States  courts  in  the  Creek 
Nation,  attorneys  practicing  therein  are  not  public  officers  entitling 
them  to  be  excepted  from  payment  of  occupation  tax  under  Creek 
Indian  treaty  of  1856;  State  v.  Monahan,  72  Kan.  501,  115  Am.  St. 
Bep.  224,  84  Pac.  133,  director  of  a  drainage  district  is  not  a  public 
officer. 

Who  are  Public  Offlcen.    See  note,  17  L.  B.  A.  245. 
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24  Oal.  245-259,  DORAN  ▼.  CENTRAL  PACIFIO  B.  R.  CO. 

A  Naked  Possessor  of  Public  Lands  is  deemed  in  law  the  OTvner 
of  same  against  all  except  the  government. 

Approved  in  Miller  v.  Imperial  Water  Co.  No.  8,  156  Cal.  31,  103 
Pac.  229,  24  L.  R.  A.  (n.  s.)  372,  applying  rule  to  stockholder  in 
water  company  which  was  organized  for  the  purpose  of  supplying 
water  to  its  stockholders  for  use  upon  lands  owned  by  them. 

Distinguished  in  Southern  California  Ry.  Co.  ▼.  O'Donnell,  3  Cal. 
App.  385,  85  Pac.  933,  where  locator  of  lode  mining  claim  made  loca- 
tion prior  to  filing  and  approval  of  map  of  location  of  railroad,  his 
rights  are  prior  to  those  of  railway  company. 

PeiBons  Acquiring  Public  Land  Take  Subject  to  right  of  way  pre- 
viously granted  thereover. 

Approved  in  Red  Bluff  v.  Walbridge,  15  Cal.  App.  781,  115  Pac.  81, 
applying  rule  in  action  by  town  to  have  encroachment  on  street  de- 
clared to  be  highway  removed;  Oregon  etc.  R.  R.  Co.  v.  Quigley,  10 
Idaho,  783,  80  Pac.  404,  grant  of  right  of  way  under  act  requiring 
filing  of  map  of  location  with  Secretary  of  Interior  became  fixed  by 
actual  construction  of  road  as  effectually  as  it  would  have  been  by 
filing  of  map. 

Mandamus  to  Enforce  Right  of  stockholder  of  water  company  to 
water.    See  note,  24  L.  R.  A.  (n.  s.)  374. 

24  Cal.  260-266,  SALMON  Y.  SYMONBa 

Complaint  in  Ejectment  Averring  Seisin  in  fee  and  ouster  on  a 
day  named  is  sufficient. 

Approved  in  Allen  v.  Holt  (Cal.),  7  Pac.  421,  following  rule. 

24  CaL  267-268,  BXXCEMAN  T.  WHITNEY. 

Lost  Biecords  may  be  Supplied  on  application  to  the  court  below. 

Approved  in  Territory  of  Hawaii  v.  Masagi,  16  Haw.  208,  appellate 
court  will  not  pass  upon  exceptions  not  presented  by  the  papers  in 
the  case. 

24  Cal.  289-308,  RICHARDSON  y.  WILLIAMSON. 

Adverse  Possession  of  Land  for  Period  prescribed  by  statute  vests 
perfect  title  in  adverse  holder. 

Distinguished  in  Goldman  v.  Sotelo,  8  Ariz.  91,  68  Pac.  560,  under 
Arizona  statute,  defendant  in  ejectment  was  precluded  from  claiming 
title  by  adverse  possession  for  statutory  period,  as  against  his  own 
deed  to  plaintiff  under  which  latter  claimed. 

24  Cal.  308-317,  RUSH  ▼.  JACKSON. 
Right  to  Erect  Wharves.    See  note,  40  L.  R.  A.  640. 

24  Cal.  322-329,  86  Am.  Dec.  65,  ASHLEY  ▼.  VISCHER. 

A  Mere  Receipt  in  Writing  acknowledging  delivery  of  money  is  not 
a  contract. 

Approved  in  Warmack  v.  Askew,  97  Ark.  23,  132  S.  W.  1014,  follow- 
ing rule;  Lewis  v.  Norris,  80  Kan.  622,  103  Pac.  135,  written  instru- 
ment sued  on  was  a  mere  receipt  for  five  hundred  dollars  barred  by 
the  statute  of  limitations  in  three  years. 

Acknowledgment  of  Any  Fact  in  Writing  whieh  imparts  an  obliga- 
tion to  pay  partakes  of  nature  of  a  contract. 
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Approved  in  Fowlket  v.  Lea,  84  Miss.  515,  36  So.  1037,  68  L.  B.  A. 
925,  recital  in  d-eed  that  grantor  conveyed  the  land  to  grantee  in  con- 
sideration of  four  hundred  dollars  is  sufficient  statement  of  terms  of 
contract  to  make  statute  of  limitations  relative  to  written  promises 
the  only  one  applicable. 

24  Oal.  329-333,  KETE8  ▼.  FENSTEBMAKEB. 

Holder  of  Note  Seeking  to  Charge  Indorser  must  prove  demand  on 
maker  within  a  reasonable  time. 

Approved  in  Merritt  v.  Jackson,  181  Mass^  71,  62  N.  E.  989,  wbcre 
notes  payable  on  demand  were  dated  December  19th  and  January  5th, 
demand  made  on  April  4th  following  was  insufficient  in  absence  of 
evidence  of  custom  or  usage. 

Necessity  of  New  Consideration  to  support  waiver  of  failure  to  give 
notice  of  dishonor,  or  subsequent  promise  by  indorser.  See  note,  29 
L.  B.  A.  312. 

24  CaL  339-^49,  BICHABDSON  ▼.  McNULTT. 

Abandonment  of  Property  Takes  Place  when  occupant  deserts  it 
without  intention  of  repossessing  it. 

Approved  in  Farmers'  Canal  Co.  v.  Frank,  72  Neb.  155,  100  N.  W. 
292,  nonuser  of  right  to  appropriation  of  water  did  not  constitute 
abandonment  where  there  was  no  relinquishment  of  possession  or  in- 
tention to  abandon;  St.  Peter's  Church  v.  Bragaw,  144  N.  C.  130,  56 
S.  E.  690,  10  L.  B.  A.  (n.  s.)  633,  a  sale  and  conveyance  of  property 
is  not  an  abandonment  of  it;  Watts  v.  Spencer,  51  Or.  271,  94  Pac. 
42,  where  one  who  sold  his  title  and  appurtenant  water  rights,  sur- 
rendered possession  and  agreed  to  make  proper  conveyance,  failed 
to  execute  deed,  there  was  no  abandonment  of  water  rights. 

Oaln  or  Loss  of  Title  by  Abandonment,  not  including  questions 
nnder  statute  of  limitations.     See  note,  135  Am.  St.  Bep.  891,  892,  909. 

Abandonment  and  Forfeitore  of  mining  claims.  See  note,  87  Am. 
St.  Bep.  404,  405. 

The  Bnle  That  Plaintiff  mnst  Becover  on  the  strength  of  his  own 
title  does  not  apply  to  mining  claims. 

Approved  in  Jantzen  v.  Arizona  Copper  Co.,  3  Ariz.  8,  20  Pac.  94, 
the  real  queetion  involved  is,  which  has  better  right  to  mine  the  land. 
'    Location  of  Mining  Claim.    See  note,  7  L.  B.  A.  (n.  s.)  768. 

Necessity  of  Beneflclary's  Knowledge  of  trust.  See  note,  10  L.  B.  A. 
(n.  s.)   634. 

24  Cal.  350-354,  EX  PABTE  BtTBBILL. 

The  Metliod  of  Taxing  Costs  in  the  supreme  court  is  governed  by 
rules  of  the  supreme  court. 

Approved  in  Candler  v.  Washoe  Lake  etc.  Ditch  Co.,  28  Nev.  424, 
82  Pac.  459,  reaffirming  rule. 

Staying  of  Execution  Otherwise  than  by  statutory  proceedings.  See 
note,  127  Am.  St.  Bep.  710. 

24  Oal.  354-358,  BEAB  BIVEB  ETC.  MIN.  CO.  T.  BOLEa 

Making  and  Filing  of  Statement  without  giving  notice  of  intention 
to  move  for  new  trial  is  ineffectual  for  any  purpose. 

Approved  in  Harris  v.  Careaga  (Cal.),  2  Pac.  42,  all  proceedings 
relative  to  motion  for  new  trial  had  before  filing  of  decision  and  judg- 
ment of  referee  are  wholly  insufficient  as  a  basis  for  the  motion. 
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24  Cal.  S59~S64,  BEAB  BIVBB  ETC.  MIKINa  CO.  ▼.  BOLES. 
Bight  of  Prior  Appropriation  of  water.     See  note,  30  L.  B.  A.  677. 
Blgbt  to  Store  Appropriated  Water.    See  note,  46  L.  B.  A.  323. 

24  CaL  364-866,  TUkTEAV  ▼.  LIJBECK. 

Statement  Made,  Filed  and  Settled  cannot  be  made  foundation  of 
motion  for  new  trial  in  absence  of  notice  of  intention  to  move. 

Approved  in  Harris  v.  Careaga  (Cal.),  2  Pac.  42,  all  proceedings 
relating  to  motion  for  new  trial  had  before  giving  notice  of  intention 
to  move  are  insufficient  as  basis  for  motion. 

24  CaL  867-S73,  85  Am.  Dec.  69,  WIXON  T.  BEAB  BIVEB  ETC. 
MIN.  CO. 

Settler  on  Public  Iiand  has  Bight  to  be  protected  against  one  enter- 
ing upon  same  for  mining  purposes. 

Approved  in  Lux  v.  Haggin  (Cal.),  4  Pac.  926,  right  to  water  appro- 
priated while  state  was  owner  of  the  land  is  superior  to  right  of 
subsequent  purchasers  from  the  state;  H.  B.  Bowling  Coal  Co.  t. 
Buffner,  117  Tenn.  192,  lOO  8.  W.  120,  9  L.  B.  A.  (n.  s.)  923,  where 
owner  of  mine  hy  pumping  water  from  mine  into  stream  rendered  it 
unfit  for  domestic  and  other  uses,  he  was  liable  to  farmer  for  damages 
caused  thereby. 

Location  of  Mining  Claim.    See  note,  7  L.  B.  A.  (n.  s.)  771. 

Bight  of  Prior  Appropriator  of  water.     See  note,  30  L.  B.  A.  670. 

Pollution  of  Stream  by  Mining.    See  note,  24  L.  B.  A.  64. 

24  Cal.  373-879,  OWEN  ▼.  MOBTON. 

Creation  of  Prescriptive  Title  by  adverse  possession  of  one  coten- 
ant.    See  note,  109  Am.  St.  Bep.  620. 

24  CaL  379-385,  EASTMAN  ▼.  TUBMAN. 

"Protest"  Includes  AU  Steps  necessary  to  charge  an  indorser. 

Approved  in  Demelman  v.  Brazier,  198  Mass.  463,  84  N.  E.  857, 
where  declaration  averred  due  protest,  and  defendant  did  not  question 
proper  presentment  and  notice  of  dishonor,  he  was  not  aggrieved  by 
admission  in  evidence  of  amended  notarial  certificate  of  protest. 

24  CaL  403-411,  CONNINQHAM  ▼.  HAWKTNS. 

Wben  Debt  Secured  is  Barred  by  Statdte  of  limitations,  right  to 
redeem  is  also  barred. 

Approved  in  Green  v.  Thornton,  8  Cal.  App.  164,  ld5,  96  Pac.  384, 
385,  applying  rule  to  a  mortgage  deed  absolute  made  prior  to  enact- 
ment of  section  430  of  Code  of  Civil  Procedure;  Allen  v.  Allen 
(Cal.),  27  Pac.  32,  where  land  in  California  was  conveyed  absolutely 
but  as  security  for  loan  made  in  New  York,  when  right  to  sue  for 
the  money  loaned  was  barred  in  New  York,  suit  to  foreclose  mort- 
gage was  barred  in  California. 

Effect  of  Bar  of  Statute  of  limitations.  See  note,  95  Am.  St.  Bep. 
669. 

T¥lio  may  Plead  Statute  of  limitations.  See  note,  104  Am.  St.  Bep^ 
764. 

24  CaL  411-419,  86  Am.  Dec.  78,  DOKAHUE  ▼.  McNiniTY. 
Plain  and  Unambiguous  Deed.    See  note,  79  Am.  St.  Bep.  250. 
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24  OaL  427-435,  COBBAN  ▼.  8HATTU0K. 

Pnyvisions  of  Statute  Belating  to  Oondemnatlon  of  lands  for  road 
purposes  must  be  strictly  followed. 

Approved  in  McCarty  v.  Southern  Pacific  Co.,  148  Cal.  216,  82  Pac. 
619,  holding  void  condemnation  of  lands  for  levees  outside  of  city, 
by  city  in  own  name  instead  of  by  state  board  of  swamp  land  commis- 
sioners. 

Parson  Whose  Land  Is  to  be  Taken  for  Bead  purposes  by  condemna- 
tion  proceedings   must  have   notice   of   proceedings. 

Approved  in  McOarty  v.  Southern  Pacific  Co.,  148  Cal.  215,  82  Pac. 
619,  though  law  relating  to  condemnation  of  land  for  levees  does  not 
specifically  require  notice,  but  order  appointing  appraisers  directed 
them  to  give  notice  of  hearing,  which  was  done,  there  was  due  process 
of  law. 

Injunction  or  Ejectment  as  Proper  Bemedy  where  highway  illegally 
opened.    See  note,  25  L.  B.  A.  (n.  s.)  bl4« 

24  CaL  435-146,  VANOE  ▼.  FOBE. 

Map  Beferred  to  as  Giving  Tnie  Description  of  land  constitutes 
a  portion  of  deed. 

Approved  in  Foss  ▼.  Johnstone,  158  Cal.  128,  110  Pac.  298,  following 
rule;  Metcalfe  v.  Merritt,  14  Cal.  App.  248,  111  Pac.  506,  land  in  peti- 
tion for  organization  of  reclamation  district  was  suflSciently  described 
by  reference  to  a  well-known  ranch  and  a  map;  Snooks  v.  Wingfield, 
52  W.  Ya.  445,  44  S.  E.  278,  where  deed  described  real  estate  as 
known  on  plat  of  town  as  "Lot  No.  30,  Block  7,"  when  identity  of 
plat  was  shown  by  parol,  it  became  part  of  deed. 

If  Deed  Contains  Conflicting  Descriptions,  that  is  to  be  adopted 
which  is  most  stable  and  certain. 

Approved  in  Wilson  v.  Chicago  Lumber  etc.  Co.,  143  Fed.  711,  74 
C.  C.  A.  529,  where  description  in  deed  which  made  reference  to  a  map 
conflicted  with  that  furnished  by  the  map,  the  map  must  be  regarded 
as  controlling. 

Location  of  Boundaries.    See  note,  129  Am.  St.  Bep.  1013. 

Monumental  Points  Control  Courses  and  distance. 

Approved  in  Birk  v.  Hodgkins,  159  Cal.  579,  114  Pac.  824,  follow- 
ing rule. 

24  CaL  447-449,  ALLENDEB  v.  FBITT& 

An  Appeal  Does  not  Lie  from  an  order  refusing  to  dissolve  an  at* 
tachment. 

Approved  in  Title  Lis.  etc.  Co.  v.  California  Dev.  Co.,  159  Cal.  486, 
114  Pac.  839,  denying  right  to  appeal  from  order  denying  motion  to 
vacate  order  appointing  receiver;  Nail 'v.  Superior  Court,  11  Cal.  App. 
29,  103  Pac.  903,  mandamus  will  not  lie  to  compel  superior  court,  on 
appeal  taken  from  a  justice's  court,  to  review  order  of  justice  refusing 
to  dissolve  attachment. 

Proceedings  to  Dissolve  Attachment.  See  note,  123  Am.  St.  Bep. 
1065. 

24  OaL  449-457,  DOBSEY  v.  BABBT. 

Bight  of  Individual  to  Contest  an  election  is  purely  statutory. 
Approved  in  Hertle  v.  Ball,  9  Idaho,  201,  72  Pac.  955,  district  court 
has  jurisdiction  to  determine  contest  for  position  of  director  of  an 
I  Oal.  Notes-^ft 
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irrigation  district;  Bradbum  v.  Wasco  Co.,  55  Or.  541,  106  Pac.  1019, 
construing  local  option  law  of  1905. 

Upon  Entry  of  Jodgment  in  Election  Contest^  power  of  court  over 
cause  ceases  and  new  trial  cannot  be  granted. 

Distinguished  in  People  v.  Bank  of  San  Luis  Obispo,  152  Gal.  270, 
92  Pac.  485,  bank  against  whom  judgment  is  rendered  in  proceedings 
under  bank  commissioner's  act  of  1903,  section  10,  may  move  for  new 
trial. 

24  a$L  467-458,  OASGBAVE  ▼.  HOWIiAND. 

Bight  of  an  Individual  to  Contest  an  election  is  purely  statutory. 

Approved  in  Hertle  v.  Ball,  9  Idaho,  201,  72  Pac.  955,  upholding 
jurisdiction  of  district  court  to  determine  contest  for  position  of 
director  of  irrigation  district. 

24  OaL  474-490,  WOOD  y.  TBtrOKEE  TURNPIKE  00. 

Franchises  .of  a  Corporation  cannot  be  Transferred  by  forced  sale. 

Distinguished  in  Evans  v.  Krontinger,  9  Idaho,  158,  72  Pac.  884, 
ferry  franchise  may  be  voluntarily  transferred  subject  to  regulation 
by  power  granting  the  right. 

Ezecutian  or  Judicial  Sale  of  Corporate  Franchise  or  property  neces- 
sary to  its  enjoyment.     See  note,  20  L.  B.  A.  737. 

Deed  of  Bight  of  Way  Passes  to  grantee  no  right  to  possess  the 
land  on  which  it  is  imposed. 

Approved  in  San  Francisco  v.  Grote  (Cal.),  47  Pac.  939,  940,  city 
could  not  maintain  ejectment  for  recovery  of  possession  of  a  street 
dedicated  to  the  public  as  such. 

Property  or  Invasion  of  possession  for  which  ejectment  is  maintain- 
able.    See  note,  116  Am.  St.  Bep.  574,  579. 

What  Title  or  Interest  will  Support  ejectment.    See  note,   18  L.  B. 
A.   786. 

Bight  to  Take  Tolls  without  franchise.    See  note,  37  L.  B.  A.  716. 

24  OaL  490-502,  WILLIS  ▼.  FABLET. 

Creditor  of  Deceased  Person  may  Proceed  to  foreclose  mortgage 
whether  claim  presented  to  administrator  be  allowed  or  rejected. 

Approved  in  First  Nat.  Bank  of  Hailey  v.  Glenn,  10  Idaho,  237,  238, 
109  Am.  St.  Bep.  204,  77  Pac.  627,  upholding  action  in  district  court 
to  foreclose  mortgage,  although  claim  for  debt  has  been  presented 
against  estate  of  deceased  mortgagor,  and  allowed,  where  mortgagee 
waives  recourse  against  all  other  property  than  that  covered  by 
mortgage. 

After  Final  Accounting  and  DiBcharge  of  administrator,  he  is  no 
longer  the  representative  of  the  estate. 

Distinguished  in  Estate  of  Dalton,  2  Cof.  Prob.  100,  probate  of  will 
may  be  contested  within  one  year  after  its  admission  to  probate 
though  executor  has  been  discharged. 

Authority  of  One  of  Several  Executors  or  administrators.  See  notes, 
127  Am.  St.  Bep.  381,  383,  385;  5  Cof.  Prob.  377,  379,  381. 

24  Cal.  613-^18,  ALDBICH  v.  PALMEB. 

A  Verdict  Attacked  as  Excessive  will  not  be  disturbed  unless  it 
is  suggestive  of  passion,  prejudice  or  corruption. 
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Approved  in  Hale  v.  San  Bernardino  etc.  Traction  Co.,  156  Cal.  715, 
106  Pae.  84,  upholding  verdict  of  twelve  thousand  dollars  in  favor  of 
widow  and  infant  ehild  of  a  man  killed  at  the  age  of  twenty -six,  and 
then  earning  seventy-five  dollars  a  month;  Kimie  v.  San  Jose-Loi 
Gates  etc.  By.  Co.,  156  Cal.  277,  104  Pac.  314,  upholding  verdict  for  six 
thousand  four  hundred  dollars  in  personal  injury  case  where  nervous 
system  of  man  over  sixty 'was  permanently  affected;  Scally  v.  Garratt, 
11  Cal.  App.  147,  104  Pae.  329,  upholding  verdict  for  seven  thousand 
five  hundred  dollars  for  damages  to  hand  and  arm  of  boy  under 
twelve,  injured  through  operating  dangerous  machine  with  improper 
surroundings;  James  v.  Oakland  Traction  Co.,  10  Cal.  App.  799,  103 
Pac.  1089,  commending  verdict  for  fifteen  thousand  dollars  in  action 
for  injury  to  minor  hurled  from  street-car  through  defendant's  neg- 
ligence, where  injuries  were  serious;  Lanigan  v.  Neely,  4  Cal.  App. 
772,  89  Pae.  446,  verdict  for  eight  thousand  dollars  in  breach  of 
promise  suit,  where  that  amount  is  not  disproportionate  to  pecuniary 
condition  of  defendant,  is  not  excessive;  Bo  wen  v.  Sierra  Lumber  Co., 
3  Cal.  App.  317,  84  Pac.  1012,  upholding  verdict  for  five  thousand  dol- 
lars in  favor  of  orphan  child  of  brakeman  killed  through  negligence 
of  defendant  when  he  was  twenty-seven  years  old;  Maloney  ▼. 
Winston  Bros.  Co.,  18  Idaho,  766,  111  Pac.  1089,  where  earning  ca- 
pacity of  miner,  twenty-nine  years  old,  was  reduced  about  fifty  per  ^ent 
by  injury  to  his  foot,  judgment  for  fifteen  thousand  dollars  was  ex- 
cessive and  ten  thousand  dollars  is  fair;  McLean  v.  City  of  Lewiston, 
8  Idaho,  486,  69  Pae.  480,  upholding  verdict  for  twelve  thousand  dol- 
lars in  action  by  husband  and  wife  for  damages  to  wife  from  defective 
sidewalk  and  cellar  door  opening  therein;  Yazoo  ft  Miss.  Valley  B.  B. 
Co.  V.  Williams,  87  Miss.  359,  39  So.  492,  in  action  by  passenger  against 
carrier  for  assault  by  conductor,  upholding  instruction  defining  duty 
and  power  of  jury  with  reference  to  punitory  damages;  Bunch  ▼. 
Southern  Pac  Co.,  32  Nev.  106,  104  Pac.  229,  upholding  verdict  for 
twenty  thousand  dollars  where  person  thirty-seven  years  of  age,  earn- 
ing one  hundred  dollars  per  month,  had  left  leg  and  three  toes  of 
right  foot  cut  off  by  being  run  over  by  train;  Christensen  v.  Floriston 
Pulp  etc.  Co.,  29  Nev.  573,  92  Pac.  218,  verdict  of  ten  thousand  dol- 
lars for  death  of  a  laborer  thirty  years,  in  favor  of  his  parents,  was 
excessive  under  circumstances  of  case;  Choctaw  etc.  B.  B.  Co.  v.  Bur- 
gess, 21  Okl.  675,  97  Pac.  280,  approving  verdict  for  five  thousand  five 
hundred  dollars  for  injuries  to  wife  and  mother  twenty-five  years  of 
age,  injured  while  boarding  train. 

24  Cal.  518-660,  FRENCH  T.  TESCHEMAKEB. 

All  Laws  of  a  (General  Nature  shall  have  a  uniform  operation. 

Approved  in  Picton  v.  Cass  County,  13  N.  D.  254,  100  N.  W.  715, 
upholding  act   of   1903,   providing  for   enforcement   of   payment   by 
judicial  proceedings    of  taxes  on  real  property  sold  to  the  state. 
•  Distinguished  in  State  v.  Dolan,  13  Idaho,  716,  92  Pac.  1002,   14 
L.  B.  A.  (n.  8.)  1259,  upholding  Sunday  law. 

Instmments,  Conatitutlons  and  Statutes  miut  be  Construed  so  as 
to  harmonize  the  various  sections  and  give  effect  to  all. 

Approved  in  Wheeler  v.  Herbert,  152  Cal.  236,  92  Pac.  358.  follow- 
ing rule;  People  v.  Nye,  9  Cal.  App.  164,  98  Pac.  246,  discussing  rule 
in  controversy  over  vacancy  in  office  of  controller  caused  by  death 
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after  election  for  second  term  but  before  qualification,  where  appoint- 
ment was  made  for  balance  of  unexpired  term;  People  y.  Bunkers, 
2  Gal.  App.  204,  84  Pac.  368,  persons  guiltj  of  offering  or  giving  a 
bribe  under  section  85  of  the  Penal  Code  cannot  also  be  guilty  as 
principals  of  the  offense  defined  in  section  86  of  Penal  Code;  State  y. 
Cochran,  55  Or.  192,  105  Pac.  892,  construing  c6nstitutional  provisions 
with  reference  to  judiciary;  dissenting  opinion  in  State  v.  Plasters,  74 
Neb.  665,  105  N.  W.  1097,  3  L.  R.  A.  (n.  s.)  887,  majority  holding  void 
act  of  1905,  providing  for  office  of  register  of  deeds. 

Wlien  Statute  is  Ambiguous  on  Face,  such  construction  as  would 
declare  it  unconstitutional  should  be  avoided  when  it  can  be  fairly 
done. 

Approved  in  Bacon  v.  Bacon,  150  Cal.  486,  89  Pac.  320,  construing  Code 
of  Civil  Procedure,  section  1666,  relative  to  conclusiveness  of  decrees 
of  distribution;  Griffin  v.  Bhoton,  85  Ark.  97,  107  S.  W.  383,  Constitu- 
tion, article  XIX,  section  23,  prohibiting  state,  county  or  city  officers 
from  receiving  more  than  five  thousand  dollars  per  annum,  is  too  in- 
definite to  be  self -executing  and  requires  further  legislation. 

Self -executing  Constitutional  provisions.      See  note,  16  L.  B.  A.  285. 

24  Oal.  561-562,  HABLAN  Y.  BACKEBBY. 

Writ  of  Assistance  can  Only  Issue  against  defendants  in  the  suit 
and  parties  bound  by  the  decree. 

Approved  in  Fox  v.  Stuenrauch,  2  Cal.  App.  93,  83  Pac.  84,  identity 
of  defendant  in  possession  whose  name  had  been  changed  in  judgment 
having  been  esrtablished,  grantee  of  such  defendant,  who  took  pendente 
lite  with  knowledge  of  action,  cannot  defeat  writ. 

Jurisdiction  of  Equity  to  Put  Party  in  possession  in  aid  of  decree. 
See  note,  93  Am.  St.  Bep.  164. 

24  Cal.  562-569,  AH  YEN  v.  CHOATE. 

Location  of  Mining  Claim.     See  note,  7  L.  B.  A.  (n.  a.)  792,  794. 

24  Cal.  585-608,  BBANHAM  ▼.  SAN  JOSE. 

Allegation  of  Conclusion  of  Law  renders  no  issue. 

Approved  in  People  v.  Lanterman,  9  Cal.  App.  681,  100  Pac.  722, 
indictment  against  coroner  for  presenting  false  claim  against  county, 
which  failed  to  allege  facts  showing  authority  of  board  of  supervisors 
to  act  on  same,  is  insufficient;  Smith  v.  Board  of  Commrs.  of  Bogers 
County,  26  Okl.  822,  110  Pac.  670,  applying  rule  to  petition  to  restrain 
board  of  county  commissioners  from  letting  contract  for  construction 
of  bridge,  which  alleges  (1)  that  board  has  advertised  for  bids,  and 
(2)  that  advertisement  has  not  been  posted  and  published  as  required 
by  law. 

Sheriff's  Deed  Under  Decree  of  Foreclosure  transfers  to  purchaser 
whatever  interest  mortgage   created. 

Approved  in  Scaplen  v.  Blanchard,  187  Mass.  76,  72  N.  E.  347,  deed 
made  to  replace  lost  deed  does  not  pass  title  to  land  acquired  after 
execution  of  lost  deed  and  before  execution  of  confirmatory  deed. 

24  Cal.  609-630,  85  Am.  Dec.  84,  TEBBY  ▼.  MEOEBLE. 

One  not  Claiming  Bight  or  Title  to  land  cannot  attack  validity  of 
title  of  another. 
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Approved  in  Williama  v.  Saa  Pedro,  153  Cal.  51,  94  Pac.  237,  where 
plaintiff  showed  no  possession  of  the  land  in  himself,  defendants 
not  in  possession  could  show  certificate  of  title  under  which  plaintiff 
claimed  was  void. 

24  Cal.  630-633,  PEOPLE  ▼.  JAOKSON. 

A  Ctoneral  ATennent  of  Performance  of  conditions  precedent  is  in- 
sufficient except  in  cases  arising  out  of  contract. 

Approved  in  Estate  of  Ronton,  3  Cof .  Prob.  530,  applying  principle  to 
contest  of  probate  of  will  filed  by  alleged  adopted  children  of  testator. 

Distinguished  in  Paden  v.  Goldbaum  (Cal.),  37  Pac.  761,  in  action 
by  claimant  for  wrongful  seizure  of  property  by  sheriff,  proof  of  ser- 
Tice  on  sheriff  of  such  claim  is  admissible  though  not  pleaded. 

In  Absence  of  Error  Judgment  cannot  be  reversed  for  the  sole  par- 
pose  of  granting  leave  to  amend. 

Approved  in  Harrison  v.  Magoon,  16  Haw.  488,  reaffirming  rule. 
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26  Oal.  11-18,  COPPEB  HIZ.L  lilNIKO  00.  T.  8PEN0ER. 

Appointmeixt  of  Baceiyer  Bests  in  sound  discretion  of  court. 

Approved  in  Whitley  r.  Bradley,  13  Cal.  App.  725,  110  Pac.  598, 
holding  trial  court  did  not  err  in  appointing  reeeiyer  in  action  for 
dissolution  and  accounting  in  partnership. 

26  CaL  26-31,  TYLEB  ▼.  HOUOHTOK. 

Sonreyor  Oeneral  Is  Bound  to  Hear  ContestB  brought  by  any  person 
touching  right  to  sell  state  lands,  or  of  applicant  to  purchase  same^ 
eyen  though  contestant  does  not  seek  to  purchase. 

Criticised  in  Dollenmayer  v.  Pryor,  150  Cat.  4,  5,  87  Pac.  617,  hold* 
ing  person  not  settler  on  state  land  or  applicant  therefor  cannot  in- 
stitute valid  contest  against  one  holding  certificate  of  purchase. 

Saperintending  Control  and  Superyisory  jurisdiction  of  superior  over 
inferior  or  subordinate  tribunal.    See  note,  51  L.  B.  A.  75. 

Original  Jorisdiction  of  Court  of  last  resort  in  mandamus.  See  note^ 
58  L.  B.  A.  844,  853. 

26  CaL  31-37,  XJBIDAS  ▼.  MOBBELK 

Acquisition  of  landlord's  Title  as  defense  to  unlawful  detainer. 
Bee  note,  120  Am.  St.  Bep.  59. 

Bight  to  Plead  Inconsistent  Defeases.  See  note,  48  L.  B.  A.  208, 
209. 

^  26  CaL  38-48,  86  Am.  Dec.  94,  MOSS  T.  SHEAB. 

PnrchaBe  at  Tax  Sale  by  One  claiming  land  sold  but  failing  to  pay 
taxes  thereon  does  not  strengthen  his  title. 

Approved  in  Crocker  v.  Dougherty,  139  Cal.  524,  73  Pac.  430,  Smith 
V.  Smith,  150  N".  C.  83,  63  S.  E.  178,  and  Brooks  v.  Garner,  20  Okl.  257, 
94  Pac.  702,  all  following  rule;  Allen  v.  Evans,  7  Ariz.  361,  64  Pac.  413, 
refusing  injunction  to  restrain  issuance  of  tax  deed  to  defendant, 
who  took  possession  adversely  to  plaintiff  and  later  purchased  prop- 
erty at  tax  sale;  Collins  v.  Hoffman,  62  Wash.  281,  113  Pac.  626, 
applying  rule  where  manager  of  corporation  purchased  at  delinquent 
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tax  sale;  Finch  v.  Noble,  49  Wash.  580,  126  Am.  St.  Sep.  880,  96  Pae. 
4,  holding  vendee  in  posseBsion  under  contract  of  sale,  who  had  failed 
to  pay  taxes  as  agreed,  could  not  acquire  title  from  purchasers  at 
tax  sale  against  vendor;  dissenting  opinion  in  Shrigley  v.  Black,  66 
Kan.  227,  71  Pac.  305,  majority  holding  mortgagor  of  realty  could  not 
defeat  mortgage  by  any  lien  growing  out  of  taxes  which  he  had 
allowed  to  become  delinquent. 

Distinguished  in  Younger  v.  Meadows,  63  W.  Va.  280,  59  S.  E.  1089, 
return  of  property  by  owner  on  blanks  furnished  by  assessor  as  re- 
quired by  statute  is  not  prerequisite  to  valid  assessment. 

Effect  of  Tax  Sale  on  Land  held  by  life  tenant.  See  note,  32  L. 
B.  A.  805,  807. 

As  to  Wben  Taxes  on  Land  Become  a  Lien  or  encumbrance  thereon. 
See  note,  15  L.  B.  A.  238. 

Provisions  of  Statutes  must  be  Strictly  Followed  to  impart  validity 
to  acts  of  assessor. 

Defendant  in  Ejectment,  to  Set  Off  Improvements  against  mesne 
profits,  must  assert  his  right  to  do  so  in  answer. 

Approved  in.  Carraway  v.  Moore,  75  Ark.  148,  86  S.  W.  993,  follow- 
ing rule. 

What  are  Betterments,  and  allowance  therefor.  See  note,  81  Am. 
St.  Bep.  177. 

Liability  of  Cotenants  to  Aooonnt  for  use  and  occupation  and  rents 
and  profits.     See  note,  28  L.  B.  A.  857,  859. 

Bight  of  Tenant  to  acquire  title  not  inconsistent  with  landlord's 
at  commencement  of  tenancy.     See  note,  53  L.  B.  A.  940. 

26  OaL  49-^4,  De  OASTBO  y.  BICHABBSON. 

Court  has  Plenary  Control  over  its  judgments,  orders,  and  decrees 
during  term  at  which  they  were  rendered. 

Approved  in  Ex  parte  Monckros  Von  Vetsera,  7  Cal.  App.  138,  93 
Pac.  1037,  holding  court  had  power  to  vacate  oral  order  discharging 
prisoner  on  habeas  corpus. 

25  G!al.  69-67,  WALLS  ▼.  PBESTON. 

Agreement  for  Cultivation  of  Land  and  delivery  of  portion  of 
harvested  crop  to  owner  considered  and  held  to  be  a  lease  and  not 
contract  of  hiring. 

Approved  in  Adams  v.  Thorton  (Cal.  App.),  82  Pac.  216,  holding 
contract  for  management  of  orchard  and  division  of  crop  between 
owner  and  farmer  a  cropping  contract  and  not  a  lease;  Bogers  v. 
Lawton,  162  Fed.  207,  holding  farming  contract  by  which  owner  pro- 
vided one-half  equipment,  paid  one-half  repairs,  and  received  one-half 
products,  a  lease  and  not  a  partnership;  dissenting  opinion  in  Moorshead 
V.  United  Bys.  Co.,  119  Mo.  App.  622,  96  S.  W.  287,  majority  holding 
contract  between  two  street  railroads  not  to  establish  agency  or 
partnership,  but  to  be  a  lease. 

Statement  on  Motion  for  New  Trial  must  show  grounds  on  which 
it  is  asked. 

Approved  in  Chase  v.  Alaska  F.  Sd  L.  Co.,  2  Alaska,  84,  holding 
motion  did  not  sufficiently  specify  errors  relied  on. 

26  Cal.  67-75,  8TBEETEB  ▼.  BTJSH. 

Contract  of  Sale  of  Butcher-shop,  tools,  etc.,  considered  and  held 
to  include  sale  of  goodwill  of  business. 
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Approved  in  Shafer  ▼.  Sloan,  3  Cal.  App.  337,  85  Pac.  163,  holding 
eontract  for  sale  of  merchandise  in  store  included  goodwill  of  bnsi- 
ness. 

Where  Sum  Named  in  Oontnu^  as  Uqnldated  Damagee  is  to  secure 
damages  uncertain  and  incapable  of  estimation,  court  will  hold  such 
to  be  liquidated  damages  and  not  penalty. 

Approved  in  Mercia  v.  Burget,  36  Ind.  App.  463,  75  N.  E.  1087, 
stipulation  of  sum  certain  to  be  forfeited  on  condition  vendor  of 
bank  should  not  start  another  bank  in  town  is  for  liquidated  dam- 
ages; Canady  v.  Knox,  43  Wash.  572,  86  Pac.  932,  stipulation  for 
sum  certain  to  be  paid  by  vendor  of  business  should  he  set  np  in 
same  business  in  same  town  is  for  liquidated  damages. 

Agreements  Pnrporting  to  Liquidate  Damages.  See  note,  108  Am. 
St.  Bep.  60. 

25  OaL  76-82,  MIDDLETON  T.  FINDLA. 

One  Selling  Beal  Estate  by  Agent  cannot  avoid  paying  agent  when 
purchaser  refuses  to  consummate  sale  because  of  defect  in  title. 

Approved  in  Dean  v.  Williams,  56  Wash.  621,  106  Pac.  133,  Little 
V.  Fleishman,  35  Utah,  569,  101  Pac.  985,  and  Kepner  v.  Ford,  16 
N.  D.  56,  111  N.  W.  621,  all  following  rule. 

Beal  Estate  Broker's  Commissions  ae  affected  by  negligence,  fraud 
or  default  of  principal,  and  defective  title.  See  note,  43  L.  Bw  A. 
609,  611. 

Performance  by  Beal  Estate  Broker  of  contract  to  find  purchaser 
or  effect  exchange.     See  note,  44  L.  B.  A.  596,  598,  605,  623. 

Where  Grantor's  True  Name  Appears  in  Deed  and  acknowledgment, 
fact  that  he  signs  deed  by  wrong  name  does  not  vitiate  it. 

Approved  in  Close  v.  O'Brien  &  Co.,  135  Iowa,  308,  112  N.  W.  801, 
reaffirming  rule;  Woodward  v.  McCollnm,  16  N.  D.  46,  111  N.  W. 
025,  where  grantor's  name  appeared  in  body  of  deed,  signature  by 
initials  was  sufficient. 

As  to  When  Defects  in  Certificates  of  acknowledgment  are  fataL 
See  note,  108  Am.  St.  Bep.  530. 

Acquisition  and  Use  by  an  Individual  of  a  name.  See  note,  14 
L.  B.  A.  692. 

25  Cal.  82-93,  BBOWN  ▼.  BiABTIN. 

Statute  of  Limitations  cannot  be  Taken  advantage  of  on  general 
demurrer. 

Approved  in  California  Safe  Deposit  etc.  Co.  v.  Sierra  Valley  By. 
Co.,  158  Cal.  698,  112  Pac.  278,  and  Bliss  v.  Sneath,  119  Ca].  5^,  51 
Pac.  849,  both  following  rule;  Pryal  v.  Pryal  (Cal.),  71  Pac.  804,  hold- 
ing question  of  limitation  cannot  be  raised  for  first  time  on  appeal. 

Ctoneral  Demurrer  That  Oomplaiz^  Does  not  State  cause  of  action 
reaches  any  failure  to  state  material  fact. 

Approved  in  Burke  v.  Maguire,  154  Cal.  462,  98  Pac.  24,  follow- 
ing rule. 

25  OaL  98-99,  BOLLEB  ▼.  S17PEBVISOB& 

Boaxd  of  Supervisors  Exercises  Jndidal  Functions  in  passing  upon 
official  bonds. 

Approved  in  Guiberson  v.  Argabrite,  3  Cal.  App.  770,  87  Pac.  227, 
holding  approval  of  bond  by  superior  judge  a  judicial  function  and 
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pretumption  is  that  approval  was  warranted  by  competent  eTidenee; 
Cahill  ▼.  Oblgan  (Gal.),  31  Pae.  617,  act  of  board  of  ezaminers  on 
claims  against  state  within  jurisdiction  and  in  good  faith  are  con- 
elusive. 

Snperlntttadlng  Control  and  Sapervlsory  jurisdiction  of  superior  over 
inferior  or  subordinate  tribunal.    See  note,  51  L.  B.  A.  75. 

25  Oal.  100-108,  JONES  v.  PABSONa 

Where  Water  Ditch  la  Owned  and  Used  by  several  proprletorsi 
they  are  regarded  as  tenants  in  common. 

Approved  in  dissenting  opinion  in  Cand«laria  v.  Yallejos,  13  N.  H. 
172,  81  Pac.  599,  majority  holding  majority  of  owners  of  ditch  could 
change  its  course  over  protest  of  minority. 

When  Beal  Estate  will  be  Considered  partnership  property.  See 
note,  27  L.  B.  A.  451,  462,  468. 

Bights  of  Partners  Inter  Se  in  partnership  realty.  See  note,  28 
L.  B.  A.  102. 

Bights  and  Position  of  Creditors,  purchasers,  and  other  third  parties 
in  partnership  realty.    See  note,  28  L.  B.  A.  164,  166. 

Levy  on  Partnership  Properly  for  debt  of  partne:-.  See  note,  46 
L.  Bw  A.  486,  4^. 

26  Cal.  117-121,  TBINITT  COUNTY  ▼.  McCAMMON. 
Oondusiveness  of  Prior  Decisions  on  subsequent  appeals.    See  note, 

34  L.  B.  A.  341. 

25  CaL  122-147,  85  Am.  Dec.  103,  HICKS  y.  COI.EMAN. 

Possession  of  Portion  of  Tract  of  laand  under  deed  describing  all 
extends  to  limits  of  tract  described  in  deed. 

Approved  in  Owsley  v.  Matson,  156  Cal.  404,  104  Pac.  984,  follow- 
ing rule. 

Possession  of  Part  as  possession  of  whole.  See  note,  125  Am.  St 
Bep.  304. 

Grant  of  Land  to  Indian  Tribe  by  Mexico  is  for  benefit  of  tribe 
and  individual  Indian  cannot  alienate  his  holding. 

Disapproved  in  Territory  v.  Delinquent  Tax  Payers,  12  N.  M.  144, 
76  Pac.  308,  holding  Indian  could  alienate  land  granted  tribe  by 
Mexico. 

Where  Stream  is  Named  in  Deed  as  Boundary,  line  follows  meanders 
until  required  distance  reduced  to  straight  line  is  attained. 

Approved  in  Haekell  v.  Friend,  196  Mase.  203,  81  N.  E.  964, 
holding  boundary  line  to  extend  parallel  to  shore  for  given  distance 
to  given  point  to  be  straight  line  to  such  point  although  shore 
was  curved,  when  line  parallel  to  shore  would  be  longer  than  given 
distance;  Currier  v.  Jones,  121  Jowa,  164,  96  N.  W.  767,  where 
monument  and  course  in  deed  were  both  uncertain,  the  more  certain 
of  the  two  is  looked  to. 

Effect  of  Bounding  Grant  on  river  or  tide  water.  See  note^  42  L. 
B.  A.  502. 

25  Cal.  147-154,  lACKMAN  ▼.  WOOD. 

Doctrine  of  Estoppel  has  No  Application  to  infants. 

Approved  in  Watson  v.  Buderman,  79  Conn.  692,  66  AtL  517,  fol- 
lowing rule. 


895  NOTES  ON  CALIFORNIA  BEPOBTS.    25  Cal.  154r-202 

BmAacipatioii  of  InfaatB.    See  note,  113  Am.  St.  Bep.  113,  115,  120. 
lability  of  Infant  for  Torta    See  note,  57  L.  B.  A.  684,  687. 

25  CaL  154-169,  OABPEMTIEB  T.  WIUJAMSON. 

Appeal  from  Jndgmont  and  ftom  Order  denying  new  trial  may  be 
combined. 

ApproTed  in  Kenney  ▼.  Brotherhood  of  Am.  Teomen,  15  N.  D.  27, 
106  N.  W.  46,  following  rale. 

Erery  Error  is  Prima  Facia  an  Injury  to  party  against  whom  made, 
and  other  party  mast  clearly  show,  not  that  probably  no  injury 
was  done,  but  that  none  could  have  been  or  was  done  by  the  error. 

Approved  in  Taggart  v.  Bosch  (OaL),  48  Pac.  1094,  holding  error 
in  excluding  cross-examination  of  witness  prejudicial. 

On  Appeal  from  J^idgmont^  Errors  during  progress  of  trial  may  be 
reviewed  when  exceptions  are  preserved  by  bill  of  exceptions  or 
brought  up  in  statement  on  appeal. 

Beaffirmed  in  Carver  v.  San  Joaquin  Cigar  Co.,  16  Cal.  App.  766, 
118  Pac.  94. 

Quitclaim  Doods  as  Passing  grantor's  title.  See  note,  105  Am.  St. 
Bep.  856. 

25  CaL  169-174,  WILLSOK  ▼.  McEVOT. 

In  Action  on  Injunction  Bond,  fees  of  attorney  employed  to  resist 
injunction  cannot  be  recovered  as  damages  unless  they  have  been 
paid. 

BeafBrmed  in  Hooper  v.  Patterson  (Cal.),  32  Pac.  514. 

BocoTery  on  Injunction  Bond  of  attorneys'  fees  necessarily  ex- 
pended in  dissolving  injunction.    See  note,  16  L.  B.  A.  (n.  s.)  76. 

25  Cal  175-187,  liULLEB  ▼.  BOQOS. 

Deputy  County  Recorder  has  Same  Power  as  principal  to  take  and 
certify  acknowledgments  of  deeds. 

Approved  in  Halbouer  v.  Cuenin,  45  Colo.  510,  101  Pae.  764,  apply- 
ing rule  to  deputy  county  clerk. 

In  Whose  Name  Depa^  Ofilcers  should  act.  See  noto,  19  L.  B. 
A.  177. 

26  OaL  189-197,  BROWN  ▼.  SCOTT. 

Assignment  of  Judgment  Carries  With  It  claim  on  which  it  is  based. 

Approved  in  King  v.  Miller,  53  Or.  59,  97  Pac.  544,  following  rule. 

Where  Allegations  of  Verified  Complaint  are  presumptively  within 
knowledge  of  defendant,  denial  in  answer  according  to  information 
and  belief  is  evasive  of  issue. 

Approved  in  Mendocino  County  t.  Peters,  2  Cal.  App.  28,  82  Pac. 
1123,  and  Zany  v.  Bawhide  Gold  Min.  Co.^  15  Cal.  App.  376,  114  Pac. 
1027,  both  following  rule. 

As  to  When  Denials  on  Information  and  belief  are  permissible. 
See  notes,  133  Am.  St.  Bep.  110;  30  L.  B.  A.  (n.  s.)  781« 

25  CaL  197-202,  CAHOON  Y.  MABSHAIJi. 

Actual  Change  in  Possession  of  Personal  Property,  as  diitinguished 
from  that  which  by  mere  intendment  of  law  followR  transfer  or  title, 
is  an  open  visible  change,  rendering  evident  that  possession  of  vendor 
has  wholly  ceased. 
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Approyed  in  Byxbee  v.  Dewey  (Cal.)i  47  Pac.  53,  holding  that  writ- 
ing purchaser's  name  on  raisin  trays  left  in  vendor's  shed  did  not 
constitute  actual  change  of  possession;  Dorman  v.  Soto  (Cal.),  36  Pac. 
590,  holding  that  giving  bill  of  sale  to  stock  on  ranch  which  remained 
there  and  were  used  by  asirignor  did  not  constitute  change  of  posses- 
sion; Beynolds  v.  Beck,  108  Mo.  App.  201,  83  S.  W.  296,  holding  sale 
of  carriage  to  party,  who  later  returned  it  for  keeping  to  seller,  not 
void  as  against  subsequent  mortgagee  from  seller. 

25  Oal.  214-225,  85  Am.  Dec.  125,  IBWIN  ▼.  BACKUS. 

In  Action  on  Administrator's  Bond  for  Nonpayment  under  decree 
of  court,  merits  of  matter  on  which  decree  was  issued  cannot  be  en- 
tered into.  ^ 

ReafBrmed  in  Tucker  v.  Stewart,  147  Iowa,  300,  126  N.  W.  185. 

Effect  Against  Surety  of  Judgment  against  officer.  See  note^  52  L. 
B.  A.  168,  188. 

25  Oal.  230-242,  WISEMAN  ▼.  McNULTT. 

Deed  Made  to  Company  which  has  no  legal  existence  is  void. 

Approved  in  Bixford  v.  Zeigler,  150  Cal.  438,  119  Am.  St.  Bep.  229, 
88  Pae.  1093,  holding  void  deed  to  unincorporated  "church  commu- 
nity" under  which  no  possession  was  taken. 

Cotenancy  in  Mines.    See  note,  91  Am.  St.  Bep.  883. 

Miscellaneous. — Cited  in  United  States  v.  Tom  Wah,  160  Fed.  212, 
to  point  that  deportation  of  alien  Chinese  is  not  a  proceeding  involv- 
ing a  forfeiture. 

25  Cal  242-252,  PEOPLE  ▼.  8TBATT0N. 

Patent  to  State  Lands  can  be  Attacked  only  by  state  or  some  one 
in  privity  with  state. 

Approved  in  Oregon  v.  Warner  Stock  Co.,  48  Or.  386,  86  Pac.  783, 
following  rule;  Ewbank  v.  Mikel,  6  Cal.  App.  143,  91  Pac.  674,  hold- 
ing claimant  of  state  land  on  ground  of  residence  with  intention  to 
purchase  cannot  attack  state  patent  to  said  land  more  than  sixty 
days  after  order  for  reference  of  patent  to  attorney  general,  his 
privity  with  state  having  then  ceased. 

Distinguished  in  Williams  v.  San  Pedro,  153  Cal.  51,  94  Pac.  237, 
holding  certificate  of  sale  of  tide  lands  in  San  Pedro  could  be  col- 
laterally attacked  by  one  not  claiming  under  state,  the  state  having 
no  right  to  sell  lands  in  question. 

Information  Filed  by  Attorney  General  to  annul  land  patent  is  in 
nature  of  bill  in  equity  and  may  or  may  not  name  a  relator. 

Approved  in  State  v.  Vandalia,  119  Mo.  App.  419,  94  S.  W.  1012, 
holding  information  by  attorney  general  to  abate  nuisance  to  be  in 
nature  of  bill  in  equity;  St^te  v.  Franklin,  133  Mo.  App.  493,  113  S. 
W.  653,  and  State  v.  Vandalia,  119  Mo.  App.  421,  94  S.  W.  1013,  both 
holding  suit  by  attorney  general  to  abate  nuisance  could  be  eon- 
ducted  without  naming  relator. 

Attorney  Gtoneml  may  Exercise  Common-law  Powers  in  addition  to 
those  of  the  statute. 

Distinguished  in  State  v.  Huston,  21  Okl.  808,  97  Pac.  992,  attorney 
general  cannot  bring  or  prosecute  suit  in  name  of  state  in  any  civil 
or  criminal  cause  in  which  state  may  be  interested  except  upon  re* 
quest  of  governor  or  either  branch  of  legislature. 
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25  Cat  262-282,  HXGGINS  ▼.  HOUGHTON. 

Mere  I>weIletB  on  State  Scliool  Land  making  no  claim  thereto  may 
protest  against  patent  being  issued  to  another. 

Criticised  in  Dollenmayer  v.  Pryor,  150  Cal.  4,  87  Pac.  617,  holding 
person  not  settler  upon  nor  applicant  for  purchase  of  state  land  can- 
not contest  certificate  of  purchase  issued  to  another. 

Exemption  from  Taxation  or  Aflsessment  of  lands  owned  by  goy- 
ernmental  bodies,  or  in  which  they  have  an  interest.  See  note,  132 
Am.  St.  Bep.  339. 

Location  of  Mining  Claim.    See  note,  7  L.  B.  A.  (n.  s.)  794. 

25  Cal.  262-266,  TEWESBUBY  ▼.  O'CONNELL. 

Court  Should  Treble  Damages  Found  in  forcible  entry  and  detainer, 
although  not  prayed  for  in  complaint,  which  contains  proper  aver- 
ment of  damages  sustained. 

Approved  in  Carpenter  v.  Chicago  B.  B.  Co.,  119  Mo.  App.  207,  95 
S.  W.  986,  holding  court  properly  entered  verdict  for  double  damages 
found  by  jury  for  negligent  killing  of  horse  by  railroad. 

25  CaL  266-283,  QBAT  v.  DOUGHEBTT. 

Final  Judgment  la  ConclnsiYe  not  Only  as  to  matters  judicially  de- 
termined, but  also  as  to  every  matter  that  might  have  been  properly 
litigated  in  that  action. 

Approved  in  Estate  of  Bell,  153  Cal.  340,  95  Pac.  376,  refusing  to 
relitigate  subject  matter  in  probate  in  subsequent  proceedings  on 
ground  of  newly  discovered  evidence;  Philbrook  v.  Newman,  148 
Cal.  175,  82  Pac.  773,  refusing  to  set  aside  on  motion  order  made  by 
appellate  court  nine  years  before  on  ground  it  was  wrong  as  to  facta 
and  law. 

For  Pnrpoee  of  Determining  Whether  Issnes  passed  in  former 
action  are  same  as  in  new  action  between  same  parties,  resort  may 
be  had  to  judgment-roll. 

Approved  in  Page  v.  Garver,  5  Cal.  App.  386,  90  Pac.  483,  resort- 
ing to  judgment-roll  of  former  action  when  later  suit  was  between 
one  party  and  privy  of  other;  Lillis  v.  People's  Ditch  Co.  (Cal.),  29 
Pac.  783,  admitting  parol  evidence  in  later  action  on  same  matter 
to  construe  judgment  in  former  action. 

By  Demand  and  Bef nsal  Party  Liable  makes  himself  liable  also  for 
costs. 

Approved  in  Koyer  v.  Willmon,  150  Cal.  788,  90  Pac.  136,  holding 
fact  of  previous  tender  of  payment  is  important  only  on  question  of 
costs. 

Demand  by  Vendee  for  Deed  from  vendor  is  necessary  before  suit 
can  be  brought  to  enfbrce  performance  of  contract  to  convey  land. 

Approved  in  Claude,  v.  Eichardson,  127  Iowa,  625,  103  N.  W.  991, 
following  rule. 

Miscellaneous. — Cited  in  Hibernia  Savings  etc.  Soc.  v.  Portener,  139 
Cal.  93,  72  Pac.  716, 'to  point  that  action  may  not  be  dismissed  by 
plaintiff  after  trial  and  submission. 

25  Cal.  283-291,  BABTBAM  ▼.  CENTBAL  TUBNPIKE  CO. 

Public  Land  Grants  are  to  be  Strictly  Construed,  and  nothing  passes 
to  grantee  by  implication. 

Approved  in  MitchelJ  v.  Tulsa  Water  L.  H.  &  Power  Co.,  21  Okl. 
254,  95  Pac.  965,  where  language  of  ordinance  granting  waterworks 
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franchise  was  ambiguous,  construction  more  favorable  to  public  should 
be  adopted. 
Uigtit  to  Take  Tolls  without  franchise.    See  note,  37  L.  B.  A.  716. 

26  Oal.  296-300,  B08W0BTH  ▼.  DANZIEN. 

Tax  Deed  la  not  Neceaaarily  Void  because  of  insertion  of  false  call 
in  description. 

Approved  in  Seymour  t.  Deisher,  33  Colo.  352,  80  Pac.  1039,  uphold- 
ing tax  deed  to  mining  claim  although  wrong  number  of  survey  was 
inserted. 

Distinguished  in  Pal om ares  Land  Co.  t«  Los  Angeles  County,  146. 
Oal.  536,  80  Pac.  934,  holding  void  assessment  of  land  by  false  metes 
and  bounds  without  other  description  sufficient  to  identify  it. 

Term  ''Northerly/'  Used  in  Qrant^  unless  controlled  by  monuments 
mentioned  in  description,  means  due  north. 

Approved  in  State  v.  Huff,  105  Mo.  App.  362,  79  S.  W.  1012,  hold- 
ing "westerly"  meant  due  west. 

25  OaL  313-^16,  OBOWELL  ▼.  SONOMA  OOUNTT. 

Comity  is  not  Liable  for  Injuries  caused  by  tortious  acts  of  publle 
officers. 

Approved  in  James  v.  Trustees  of  Wellston  Township,  18  Okl.  66, 
90  Pac.  103,  township  not  liable  :l^r  injuries  caused  by  defective  high- 
ways. 

Distinguished  in  McPherson  v.  San  Joaquin  County  (Ca>.),  56  Pac. 
804,  county  liable  under  its  contract  to  furnish  suitable  well  casings 
for  well  being  bored  for  it  when  officers  neglected  duty  in  selecting 
casings. 

Liabilities  of  Oonnties  for  torts  and  negligence.  See  note,  39  L. 
B.  A.  64. 

Liability  of  Oonnty  for  Injuries  to  adjoining  property  by  construc- 
tion or  maintenance  of  bridge.     See  note,  21  L.  B.  A.  (n.  s.)  210. 

25  Cal.  387>361,  ENGLUND  ▼.  LEWIS. 

Judgment  WMch  cannot  be  Enforced  is  no  judgment  at  all. 

Approved  in  Howe  v.  Sears,  30  Utah,  349,  84  Pac.  1109,  holding 
execution  could  not  be  issued  on  deficiency  judgment  on  foreclosure 
of  mortgage  until  deficiency  was  ascertained. 

25  Oal.  361-367,  PEOPLE  T.  FOBEN. 
Murder  in  Second  Degree  Defined. 

Approved  in  People  v.  Biggins  (Cal.),  3  Pac.  856,  holding  correct 
charge  that  evidence  did  not  show  involuntary  manslaughter. 

If  Slayer  Deliberately  Besolves  to  Kill  before  committing  the 
homicide,  it  is   murder  in  first  degree. 

Approved  in  dissenting  opinion  in  Cook  v.  State,  46  Fla.  73,  35  So. 
683,  court  dividing  equally  on  question  of  error  in  charge  as  to 
premeditation  in  murder  case.  , 

26  Cal.  367-384,  85  Am.  Dec.  133,  MAOLAT  ▼.  LOVE. 

Bights  of  Married  Women  as  to  Separate  Property  depend  mainly 
upon  constitution  and  statutes  of  state. 

Approved  in  Sencerbox  v.  First  Nat.  Bank,  14  Idaho,  101,  93  Pac. 
371,  following  rule. 

Constitntlonality  of  Statntos  Affecting  Bights  based  on  preexisting 
marriage.    See  note,  84  Am.  St.  Bep.  442^  443. 
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25  Cal.  384-307,  McOLYNN  ▼.  MOOBE. 

Baceipt  of  Bent  by  Lessor  After  Forfeiture  of  term  hj  lessee  is 
waiver  of  forfeiture  unless  done  in  ignorance  thereof. 

Approved  in  Qerman-American  Sav.  Bank  ▼.  Go^mer,  155  Cal.  691, 
102  Pac.  935^  24  L.  B.  A.  (n.  s.)  1066,  holding  lessor  did  not  consent 
to  assignment  of  lease  by  accepting  rents  thereafter  without  knowl- 
edge. 

Waiver  of  Landlord's  Bigbt  to  maintain  unlawful  detainer.  See 
note,  120  Am.  St.  Bep.  64. 

Acceptance  of  Bent  Thereafter  Accruing  as  waiver  of  known  cause 
of  forfeiture.    See  note,  11  L.  B.  A.  (n.  s.)  832. 

Effect  of  License  to  Oommit  Breach  of  condition  subsequent,  or 
waiver  of  past  breach,  to  extinguish  condition.  See  note,  11  L.  B. 
A.  (n.  s.)  405. 

Distinguished  in  Granite  Bldg.  Assn.  v.  Greene,  25  B.  I.  53,  54  Atl. 
794,  where  cause  of  forfeiture  is  continuing,  waiver  of  breach  by  re- 
ceipt of  rent  extends  only  to  past  breaches. 

In  Order  to  Work  Forfeiture  of  Lease  for  nonpayment  of  rent,  land- 
lord must  make  demand  for  rent  when  due. 

Beaffirmed  in  Hicks  v.  Beacham,  131  Ga.  91,  62  S.  E.  46. 

25  Cal.  397-404,  TUBNEB  ▼.  TUOLUMNE  COUNTY  WATEB  CO. 

Affidavit  of  Juror  may  be  Beceiyed  to  impeach  verdict  arrived  at 
by  chance. 

Approved  in  Weinburg  v.  Somps  (Cal.),  33  Pac.  343,  and  Southern 
Nevada  Gold  etc.  Min.  Co.  v.  Holmes  Mining  Co.,  27  Nev.  147,  73  Pac. 
762,  both  following  rule. 

At  Common  liaw,  Affidavit  of  Jurors  could  not  be  received  to  im- 
peach their  verdict. 

Approved  in  Southern  Nevada  Gold  etc.  Min.  Co.  v.  Holmes  Mining 
Co.,  27  Nev.  145,  73  Pac.  762,  following  rule. 

Verdict  Arrived  at  by  Adding  Together  amounts  thought  by  each 
juror  to  be  just  and  dividing  total  by  twelve  is  not  a  chance  verdict, 
but  jurora  cannot  agree  to  be  bound  by  result. 

Approved  in  Dixon  v.  Pluns  (Cal.),  31  Pac.  932,  setting  aside  ver- 
dict reached  by  adding  sums  found  just  by  individual  jurors  and 
dividing  by  twelve;  Southern  Nevada  Gold  etc.  Min.  Co.  v.  Holmes 
Mining  Co.,  27  Nev.  148,  73  Pac.  763,  holding  quotient  verdict  proper 
when  amounts  are  conscientiously  stated  by  jurors. 

If  Objection  to  Evidence  is  Overruled  but  no  exception  taken,  it 
is  presumed  that  ruling  acquiesced  in. 

Approved  in  Annans  v.  Sewell,  47  Or.  373,  84  Pac.  395,  following 
rule;  Lee  v.  Murphy,  119  Cal.  367,  51  Pac.  550,  applying  rule  to  fore- 
closure of  mortgage. 

Liability  for  Damming  Back  stream.    See  note,  59  L.  B.  A.  858. 

25  Cal.  404-434,  LICK  ▼.  FAULKNEB. 

Treasury  Notes  are  Legal  Tender  for  payment   of  rent. 

Approved  in  Sears  v.  Dewing,  96  Mass.  (14  Allen)  428,  holding 
treasury  notes  proper  currency  in  which  to  pay  amount  due  at  market 
value  on  contract  calling  for  payment  in  definite  weight  of  gold 
coins. 

Miscellaneous.— Cited  in  State  v.  Blaisdell,  18  N.  D.  39,  119  N. 
W.  364,   to   point   that  legislative   construction,   when  followed  by 
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years  of  harmonious  legislation  is  entitled  to  great  weight  in  deter- 
mining constmction  of  constitutional  provisions. 

26  OaL  434-436,  KBAMEB  V.  SAN  FBANCISCO  MARKET  ST.  B. 

B.  OO. 

Action  for  Wrongful  Deatb  can  only  be  maintained  by  personal 
representative. 

Approved  in  Bond  ▼.  United  Railroads,  159  Cal.  280,  113  Pac.  370, 
determining  measure  of  damages  under  Code  of  Civil  Procedure,  sec- 
tion 377,  in  action  by  parent  for  wrongful  death  of  parent. 

Common-law  Right  of  Action  of  Parent  for  loss  of  services  of  child 
killed.     See  note,  41  L.  B.  A.  808,  809. 

25  CaL  437-440,  LYI.E  ▼.  ROLLINS. 

Effect  of  Legal  Remedy  upon  equitable  jurisdiction  to  remove  cloud 
on  title.    See  note,  12  L.  B.  A.  (n.  g.)  71. 

25  Cal.  440-460,  KIMBALL  ▼.  SEMFLE. 

In  Construing  Doubtful  Instrument  court  will  place  itself  as  nearly 
as  possible  in  position  of  contracting  parties. 

Approved  in  Co-operative  Bldg.  Bk.  v.  Hawkins,  30  B.  I.  181,  73 
Atl.  621,  holding  in  ambiguous  description  in  deed  parties'  intention 
should  be  sought  by  consideration  of  all  calls,  state  of  property,  and 
circumstances  under  which  deed  was  made. 

Effect  of  Covenants  to  Carry  Title  to  a  future  or  subsequently  ac- 
quired interest  where  grantor's  deed  passed  a  present  interest.  See 
note,  13  L.  B.  A.  (n.  s.)  1006. 

Conclusiveness  of  Prior  Decisions  on  subsequent  appeals.  See  note, 
34  L.  B.  A.  337,  346. 

25.  Cal.  460-478,  BOYCE  v.  CALIFORNIA  STAGE  CO. 

Judgment  of  Jury  is  Final  as  to  Damages  where  amount  is  not  regu- 
lated by  law,  nor  is  so  excessive  as  to  suggest  passion  or  prejudice 
in  their  assessment. 

Approved  in  Coats  v.  Atchison  By.  Co.,  1  Cal.  App.  446,  82  Pac.  642, 
holding  proper  damages  assessed  by  jury  for  injury  to  premises  by 
railroad;  Maloney  v.  Winston  Bros.  Co.,  18  Idaho,  766,  111  Pac. 
1089,  affirming  judgment  on  verdict  for  damages  upon  condition  that 
part  would  be  remitted. 

Where  Passenger  is  Injured  by  Means  of  instrumentalities  em- 
ployed in  business  of  carrier,  presumption  is  tliat  carrier  was  negli- 
gent, and  burden  is  on  him  to  rebut  negligence. 

Approved  in  Bonneau  v.  North  Shore  B.  B.  Co.,  152  Cal.  409,  125 
Am.  St.  Bep.  68,  93  Pac.  107,  following  rule;  Valente  v.  Sierra  By. 
Co.,  158  Cal.  416,  111  Pae.  97,  instruction  that  railroad,  as  common 
carrier  of  passengers  for  reward,  is  bound  to  use  utmost  care  and 
diligence  for  their  safety  is  not  incorrect;  Benfro  v.  Fresno  City  By. 
Co.,  2  Cal.  App.  324,  84  Pac.  360,  holding  evidence  sufficient  to  raise 
presumption  of  negligence  of  carrier,  and  so  cast  burden  of  rebutting 
negligence  upon  it;  Dixon  v.  Pluns  (Cal.),  31  Pac.  932,  holding  prima 
facie  case  made  out  by  showing  that  plaintiff  was  struck  on  head 
while  walking  on  street  by  defendant  letting  fall  chisel  from  build- 
ing overhead. 

Presumption  of  Negligence  from  Happening  of  accident  causing 
personal  injuries.     See  notes,  113  Am.  St.  Bep.  103;  15  L.  B.  A.  36. 
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Court  may  Iiuitrnct  Jury  in  Relation  to  whole  field  of  inquiry  unless 
counsel  moves  to  strike  out  evidence  offered  at  variance  with  plead- 
ings. 

Approved  in  Black  v.  Teeter,  1  Alaska,  566,  sustaining  charge  when 
covering  evidence  received  without  objection  though  broader  than 
pleadings. 

Verdict  cannot  be  Impeached  by  Affidavits  of  jurors  except  when 
verdict  is  arrived  at  by  resort  to  chance. 

Approved  in  Phillips  v.  Bhode  Island  Co.,  52  B.  I.  27,  78  Atl.  346, 
affidavits  of  jurors  are  inadmissible  on  motion  for  new  trial  to  show 
jurors  had  privately  visited  place  of  accident. 

25  Oal.  47fr-402,  HUTTOK  T.  BEED. 

At  Oommon  Iaw  Assignment  of  Errors  did  not  constitute  part  of 
transcript,  but  was  founded  upon  it,  and  was  filed  in  appellate  court 
at,  or  subsequent  to,  time  of  filing  transcript. 

Approved  in  Smith  Table  Co.  v.  Madsen,  30  Utah,  300,  84  Pac.  886, 
assignment  of  errors  need  not  be  filed  in  court  below. 

Statement  on  Appeal  or  Motion  for  new  trial  should  contain  clear 
specification  of  particular  grounds  relied  on  by  appellant. 

Approved  in  Haggin  v.  Clark,  28  Cal.  165,  holding  insufficient  appel- 
lant's statement  on  appeal;  Chase  v.  Alaska  F.  k  L.  Co.,  2  Alaska, 
84,  holding  insufficient  specification  of  grounds  on  motion  for  new 
trial. 

Wlien  Appeal  is  Taken  on  Jndgment-roU  Alone,  and  no  statement 
is  made,  specifications  of  error  need  not  be  inserted  in  transcript, 
but  judgment  will  be  affirmed,  if  no  brief  is  furnished  by  appellant. 

Approved  fa  Ooldberg  v.  ^isseton  Loan  etc.  Co.,  24  S.  D.  61,  140 
Am.  St.  Bep.  775,  123  N.  W.  270,  on  appeal  from  judgment  which 
brings  up  judgment-roll,  sufficiency  of  findings  to  support  judgment, 
though  not  questioned  below,  will,  on  proper  assignment  of  error,  be 
considered. 

25  CaL  492^02,  LENT  ▼.  MORBIIX. 

If  Mortgagor  Disposes  of  Mortgaged  Property  and  then  renews 
note  secured,  and  later  regains  ownership  of  mortgaged  property,  lien 
of  mortgage  is  thereby  extended  till  note  is  due. 

Approved  in  Bemardy  v.  Colonial  etc.  Mortgage  Co.,  17  S.  D.  642, 
106  Am.  St.  Bep.  791,  98  N.  W.  167,  holding  title  acquired  by  grantor 
by  patent  passed  under  prior  deed  purporting  to  be  in  fee. 

Extension  of  Mortgage  Lien  by  renewal  of  secured  debt.  See  note, 
55  L.  B.  A.  680. 

Effect  of  Statutory  Bar  of  Principal  Debt  on  right  to  foreclose 
mortgage  or  deed  of  trust.    See  note,  21  L.  B.  A.  554. 

Miscellaneous. — Cited  in  Ex  parte  Tale,  24  Cal.  242,  85  Am.  Dee. 
62,  referring  historically  to  principal  case.  - 

25  OaL  502-604,  OUBIAC  ▼.  ABADIE. 

Special  Contracts  and  Obligations  to  make  payment  in  gold  or 
silver.'    See  note,  29  L.  B.  A.  522. 

25  Oal.  504^11,  85  Am.  Dec.  145,  YANKEE  JOTS  UNION  WATER 
CO.  V.  GBABY. 
Bight  of  Use  of  Water  is  Acanired  by  five  years'  open,  notorious, 
adverse  user. 

I  Cal.  Kotas— 26 
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Approved  in  Evans  v.  Bobs  (Cal.),  8  Pac.  90,  State  ▼.  Quantie,  37 
Mont.  52,  94  Pac.  499,  and  Anderson  v.  Bassman,  140  Fed.  26,  all 
following  rule;  Jobling  t.  Tuttle,  75  Kan.  364,  89  Fae.  704,  where 
water  claimed  to  be  adrersely  used  was  from  surplus  above  that 
required  hy  owners  and  was  used  in  common  with  public,  use  was 
not  adverse;  Tabbott  v.  Butte  City  Water  Co.,  29  Mont.  26,  73  Pac. 
1113,  adverse  user  of  water  by  former  tenant  began  when  he  delivered 
up  possession. 

Prescriptiye  Title  to  Water.  See  note,  93  Am.  St.  Bep.  712,  714, 
717.   • 

Bight  of  Prior  Apinropriatioa  of  water.    See  note,  30  L.  B.  A.  671. 

Abandonment  or  Lobs  of  Bights  of  prior  appropriators  of  water. 
See  note,  30  L.  B.  A.  265. 

Liability  of  Water  Oompanie&    See  note,  81  Am.  St.  Bep.  486. 

25  Oal.  515-620,  TEVI8  ▼.  ELLIS. 

Injnnctlonfl  Against  Execution  Sales  or  Other  proceedings  under 
final  process.    See  note,  30  L.  B.  A.  129. 

25  Oal.  520-531,  PEOPLE  ▼.  LOVE. 

Persons  Sererally  Liable  on  Same  Obligatioii  may  all  or  any  of 
them  be  joined  in  same  action  at  option  of  plaintiff. 

Beaffirmed  in  Moreing  v.  Weber,  3  Cal.  App.  22,  84  Pac.  223. 
Form  of  Judgment  on  Penal  Bonds.    See  note,  62  L.  B.  A.  448. 

25  OaL  531-535,  PEOPLE  ▼.  OABCIA. 

Indictment  Oharglng  Offense  In  Language  of  statute  creating  it  is 
sufficient. 

Approved  in  People  v.  Davenport,  13  Cal.  App.  643,  110  Pac.  322, 
holding  sufficient  indictment  for  felony  in  language  of  statute  al- 
though not  using  word  "feloniously";  Brown  v.  State,  127  Wis.  203, 
106  N.  W.  540,  information  for  rape  not  fatally  defective  for  failure 
to  contain  word  "feloniously"  or  equivalent. 

Admission  of  Fact  by  Defendant's  Oounsel  in  criminal  case,  made 
for  purpose  of  trial  in  open  court,  and  not  objected  to  by  defendant, 
may  be  read  in  evidence  against  him  at  trial. 

Approved  in  State  v.  Kinney,  21  S.  D.  393,  113  N.  W.  78,  following 
rule;  State  v.  Qordon,  35  Mont.  469,  90  Pac.  177,  upholding  instruc- 
tion, on  appeal  when  evidence  was  not  brought  up,  which  assumed 
admission  of  act,  since  defendant  might  have  admitted  the  act. 

Distinguished  in  State  v.  Butler,  151  N.  C.  674,  65  S.  E.  994,  25 
L.  B.  A.  (n.  8.)  169,  holding  admissions  by  defendant's  counsel,  made 
at  preliminary  hearing  to  avoid  continuance  asked  by  state  in  order 
to  get  certain  documents,  were  not  admissible  at  trial  at  which  state 
had  such  documents.  '' 

Larceny  from  Possession  of  Servant  or  agent.  See  note,  88  Am. 
St.  Bep.  581. 

25  Cal.  538-545,  85  Am.  Dec.  151,  MITCHELL  v.  HOOKETT. 

Effect  of  Failure  to  Demand  Payment.  See  note,  97  Am.  St.  Bep. 
452. 

Admissibility  of  Evidence  of  officer's  return.  See  note,  129  Am. 
St.  Bep.  851. 
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26  CaL  645-555,  UkY  ▼.  NEVILLE. 

Particular  Facto  of  Each  Case  Determine  question  of  delivery  and 
possession  in 'sale  of  chattels. 

Approved  in  Bapple  v.  Hnghes,  10  Idaho,  345,  77  Pac.  72f5,  follow- 
ing rule;  Sequeira  v.  Collins,  153  Gal.  432,  05  Pac.  879,  holding  evi- 
dence failed  to  show  transfer  of  possession  of  brick  kilns  on  land 
of  another;  Avery  Mfg.  Co.  v.  Emsweller,  31  Ind.  App.  293,  67  N.  E. 
947,  holding  delivery  of  machinery  to  be  complete,  though  left  at 
place  of  purchase,  when  purchaser  asked  it  to  be  left  there;  Western 
Min.  Supply  Co.  v.  Quinn,  40  Mont.  160,  135  Am.  St.  Bep.  612,  105 
Pac.  732,  holding  delivery  of  key  of  warehouse  sold  to  be  sufficient 
delivery  as  against  creditors,  when  warehouse  was  personal  property 
on  leased  land: 

Admissibility  Against  Third  Persona  of  declarations  of  deceased 
persons.    See  note,  94  Am.  St.  Bep.  677. 

25  Cal.  555-^68^  HEBBON  ▼.  HUGHES. 

Omupincj  to  Commit  Tort  is  not  Chround  of  action  unless  damage 
results  therefrom. 

Approved  in  Dowdell  v.  Carpy  (Cal.),  61  Pac.  949,  holding  com- 
plaint charging  conspiracy  and  malicious  prosecution  good  only  as 
to  the  latter  and  demurrable  before  termination  of  prosecution; 
Marten  v.  Holbrook,  157  Fed.  717,  holding  complaint  alleging  con- 
spiracy to  deprive  plaintiff  of  property  and  his  confinement  in  asylum 
thereunder  states  cause  of  action  for  false  imprisonment;  Lasher  v. 
Littell,  202  111.  555,  67  N.  E.  373,  holding  action  on  conspiracy  merely 
action  on  the  case. 

Miscellaneous. — Cited  in  Fox  v.  Hale  etc.  Silver  Min.  Co.  (Cal.), 
53  Pac.  36.  to  point  that  in  charging  fraud  complaint  must  set  up 
facts  constituting  fraud. 

25  Cal.  564-583,  CABPENTIEB  ▼.  ATHEBTON. 

Specific  Contract  Law  of  1863>  is  not  Unconstitutional  in  providing 
for  enforcement  in  terms  of  contracts  payable  in  specified  kind  of 
money. 

Approved  in  Sheehy  v.  Chalmeiy  (Cal.),  36  Pac.  515,  holding  proper 
judgment  payable  in  "U.  S.  gold  coin"  when  note  on  which  it  was 
rendered  was  so  payable. 

Special  Contracts  and  Obligations  to  make  payment  in  gold  or 
silver.    See  note,  29  L.  B.  A.  516. 

Form  of  Judgment  and  Procedure  in  case  of  liability  to  make  pay- 
ment in  coin.     See  note,  29  L.  B.  A.  593. 

25  Cal.  585-587,  ESTATE  OF  CABB. 

Bight  of  Persons  Entitled  to  Administer  Estate  to  have  letters 
granted  to  persons  not  entitled  to  administer  exists  only  where  there 
is  vacancy  in  the  administration. 

Distinguished  in  Estate  of  Myers,  9  Cal.  App.  696,  100  Pac.  713, 
holding  under  sections  1QQ5  and  1379,  Code  of  Civil  Procedure,  right 
to  nominate  person  not  entitled-  to  letters  by  persons  entitled  is  at 
discretion  of  courts 
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25  Oal.  587-591,  FOX  ▼.  FOX. 

'    Facts  Averred  in  Complaint  and  not  Denied  in  answer  are  not 

required  to  be  found  by  court.  ^ 

Reaffirmed  in  Fouch  t.  Bates,  IS  Idaho,  383,  110  Pac.  268. 

25  Cat  693-598,  CLARKE  ▼.  HUBER. 
Estoppels  in  Pais  must  be  Pleaded. 

Approved  in  Nolan  v.  Fidelity  &  Deposit  Co.,  2  Cal.  App.  4,  82 
Pac.  1120,  Fritz  v.  Mills,  12  Cal.  App.  117,  106  Pac.  726,  and  Smith 
T.  Caacaden,  148  Fed.  799,  78  C.  C.  A.  458,  all  following  rule;  Seebach 
V.  Kuhn,  9  Cal.  App.  490,  99  Pac.  725,  holding  plaintiff  bound  to 
plead  acts  of  prevention  of  performance,  acceptance,  or  waiver  by 
owner  in  action  by  contractor  on  building  contract. 

Appelli^t  cannot  Urge  Objections  not  Advanced  in  lower  court. 

Approved  in  Spear  v.  United  Railroads,  16  Cal.  App.  647^  117  Pac. 
961,  refusing  to  consider  alleged  error  in  refusing  to  strike  out  testi- 
mony where  no  grounds  for  motion  stated  to  lower  court. 

Miscellaneous. — Cited  in  dissenting  opinion  in  People  v.  McNulty 
(Cal.),  2S  Pac.  823,  majority  holding  unconstitutional  as  ex  post 
facto  act  of  1891,  providing  for  execution  of  criminal  convicted  of 
murder. 

26  CaL  601-604,  PEOPLE  T.  EASTMAN. 

Judgment  for  Debt  and  Foreclosing  Mortgage  is  taxable  only  in 
county  of  residence  of  owner  of  judgment. 

Approved  in  Savings  etc.  Society  v.  Multnomah  County,  169  XT.  S. 
4dl,  18  Sup.  Ot.  392,  42  L.  Ed.  SOS,  holding  constitutional  Oregoi^ 
statute  taxing  mortgages  in  county  where  property  subject  to  mort- 
gage is  situated;  State  of  Indiana  v.  Pullman  Palace  Car  Co.,  16 
Fed.  195,  11  Biss.  561,  holding  state  cannot  tax  foreign  corporation 
on  gross  receipts  not  received  within  such  state;  Territory  of  Arizona 
V.  Delinquent  Tax  List,  3  Ariz.  180,  24  Pac.  182,  debt  due  nonresident 
from  resident,  though  secured  by  mortgage  on  land  in  state,  is  not 
taxable  in  state. 

Situs  for  Purpose  of  Tazsrtion  of  debts  evidenced  by  notes  and 
mortgages.     See  note,  16  L.  B.  A.  73*0. 

Power  to  Tax  Mortgages.    See  note,  16  L*.  B.  A.  60. 

Miscellaneous. — Cited  in  People  v.  Bains,  23  Cal.  130,  133,  to  point 
that  description  of  property  in  assessment  as  improvements  on  real 
property  assessed  is  sufficient;  People  v.  Leet,  23  Cal.  164,  holding 
sufficient  description  of  tract  of  land  by  name. 

25  Cal.  604-619,  GBEELT  ▼.  TOWNSEND. 

Wbat  Adjudications  of  State  Courts  can  be  brought  up  in  United 
States  supreme  court  by  writ  of  error.    See  note,  62  L.  B.  A.  520. 

Practice  and  Procedure  OOTamlng  Transfer  of  causes  to  federal 
supreme  court  on  writ  of  error  or  appeal.    See  note,  66  L.  B.  A.  863. 

25  CaL  619-681,  SNEED  ▼.  OSBOBN. 

Statement  of  Evidence  by  Appellate  Court  does  not  control  court 
below  on  new  trial,  the  trial  court  being  controlled  only  by  decisions 
of  law. 

Beaffirmed  in  Allen  y.  Bryant,  155  Cal.  263,  100  Pac.  707. 
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Acquiescence  of  Adjoining  Owners  for  five  years  to  incoxrect  posi- 
tion of  boundary  line  estops  them  from  saying  such  is  not  true  line. 

Approved  in  Loustalot  v.  MeKeel,  157  Cal.  641,  108  Pac.  710,  and 
Adams  v.  Child,  28  Nev.  185,  88  Pac.  1088,  both  following  rule; 
Young  V.  Blakeman,  153  Cal.  483,  96  Pac.  890,  holding  agreement  on 
boundary  line  between  city  lots  and  acquiescence  therein  by  building 
up  to  it  precluded  adjoining  owners  from  questioning  correctness  of 
line;  Smith  v.  Bobarts  (Cal.),  9  Pac.  105,  holding  mutual  mistake  of 
coterminous  proprietors  as  to  division  lin^  does  not  affect  their  legal 
rights. 

Distinguished  in  Lewis  v.  Ogram,  149  Cal.  509,  117  Am.  St.  Bep. 
151,  87  Pac.  62,  10  L.  B.  A.  (n.  s.)  610,  holding  agreement  on 
boundary  line  knowing  it  not  to  be  true  line,  in  absence  of  apt  words 
of  conveyance,  does  not  pass  title  and  is  unenforceable. 

ConduaiYeneas  of  Established  Boundaries.  See  note,  110  Am.  St. 
Bep.  687. 

Adverse  Possession  Due  to  Ignorance  or  mistake  as  to  boundary. 
See  note,  21  L.  B.  A.  834. 

25  CaL  631-634,  ATHEABN  ▼.  POPPB. 

WLat  AdJucUcattons  of  State  Courts  can  be  brought  up  in  United 
States  supreme  court  by  writ  of  error.     See  note,  62  L.  B.  A.  533. 

How  and  Wben  Questions  must  be  Baised  and  decided  in  state 
court  to  make  case  for  writ  of  error  from  federal  supreme  court.  See 
note,  63  L.  B.  A.  53. 

25  Oal.  663-657,  OBEOOBY  ▼.  HAWOBTH. 

Assignor  in  Fraud  of  Creditors  cannot  sue  to  recover  property  as- 
signed. 

Beaf&rmed  in  Gutierrez  v.  Brinkerhoff  (Cal.),  1  Pac.  486. 
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26  O9L  11-23,  O'OONKOB  ▼.  DINOLEY. 
When  There  was  Special  Contract  Whereby  Defendant  was  to  pay 

plaintiff  in  notes,  plaintiff's  remedy  is  for  damagee  for  failure  to 
give  note  and  not  for  work  and  labor. 

Distinguished  in  Castagnino  ▼.  Balletta  (Cal.)»  2fi  Pac.  1099,  as- 
sumpsit lies  to  recover  balance  due  on  special  contract  to  erect  a 
building. 

In  AsBompeit^  In  GonBeqtnence  of  General  Deviation  from  terms  of 
contract  made  by  consent,  contract  is  admissible  as  basis  for  value 
of  services. 

Approved  in  City  Street  Imp.  Ck>.  v.  Kroh,  153  Oal.  323,  110  Pae. 
940,  where  street  specifications  changed,  county  is  entitled  to  reduction 
in  price  from  original  contracts 

28  CaL  23-^6,  85  Am.  Dec.  157,  DAVIS  ▼.  DAVIS. 

Word.'^Sepresentative"  as  Used  in  Practice  Act,  section  393,  con- 
strued. 

Approved  in  Gruenewald  v.  Neu,  215  111.  141,  74  N.  E.  104,  con- 
struing  terni  '^egal  representatives"  in  will;  Coffin  v.  Ontonagon  Cir- 
cuit Judge,  140  Mich.  425,  103  N.  W.  837,  grantee  of  defendant  in 
suit  to  quiet  title  is  embraced  in  term  "representatives"  in  Compiled 
Laws  of  1897,  section  496,  relating  to  substituted  service. 
Estoppel  in  Pais  most  be  Pleaded  fully  and  particularly. 
Approved  in  Fritz  v.  Mills,  12  Oal.  App.  117,  106  Pac.  726,  and 
Tonkawa  Milling  Co.  v.  Town  of'Tonkawa,  15  Okl.  679,  83  Pac.  918, 
j  both    following   rule;    Harper  v.   Hill,   159   Cal.    260,    113   Pac.    167, 

I  applying  rule  in  action  to  recover  mining  claims;  Nolan  v.  Fidelity 

I  k  Deposit  Co.,  2  Cal.  App.  4,  82  Pac.  1120,  in  action  on  stay  bond 

i  sureties   cannot,  without   pleading   facts,   claim   that   plaintiff  is   es- 

topped from  enforcing  the  bond  because  execution  issued  on  judgment 
appealed   from   after   bond   given;    dissenting   opinion   in    Smith    v. 
Cascaden,  148  Fed.  799,  78  C.  C.  A.  458,  majority  not  passing  on  point. 
1  Where  Estoppel  In  Pals  not  Pleaded,  but  evidence  introduced  with- 

out objection  as  if  it  had  been  pleaded,  objection  to  pleading  deemed 
waived* 
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Approved  in  Gkrvaise  v.  Brookins,  156  Cal.  112,  103  Pac.  33>3, 
where  complaint  in  ejectment  alleges  value  of  rents  at  certain  sum 
X>er  daj  and  answer  does  not  deny  such  allegation,  but  denies  alle- 
gation of  damage,  finding  that  rents  were  certain  sum  implies  an 
issue  thereon  so  that  plaintiff  cannot  urge  contrary  on  appeal;  Hub- 
bard y.  Lee,  6  Cal.  App.  610,  92  Pac.  747,  failure  to  plead  estoppel 
cannot  be  raised  for  first  time  on  appeal  where  no  objection  made 
to  evidence  thereof. 

What  Oonstitatas  Estoppel  in  pais,  stated. 

Approved  in  dissenting  opinion  in  El  Paso  Livestock  etc.  Co.  t. 
Colorado  Livestock  etc.  Co.,  171  Fed.  29,  96  C.  C.  A.  262,  majority 
holding  vendor  of  cattle  bound  by  statements  of  bank  as  its  agent 
with  reference  to  payment  of  draft. 

areat  Oautiom  Should  bo  Exercised  in  applying  principle  that  where 
one  of  two  innocent  persons  must  suffer  by  act  of  third,  he  who 
enabled  such  third  person  to  occasion  loss  must  bear  it. 

Approved  in  Cooper  v.  Spring  Valley  Water  Co.,  16  Cal.  App.  26, 
116  Pac.  302,  upholding  refusal  to  so  instruct  where  counsel  conceded 
it  was  inapplicable  to  case. 

Parol  Eyidence  of  Parol  DoclaratioiiB  made  long  prior  to  trial,  upon 
which  estoppel  in  pais  is  sought  to  be  founded,  should  be  carefully 
scrutinized. 

Approved  in  Dye  v.  Crary,  13  N.  M.  460,  85  Pac.  1041,  9  L.  R.  A. 
(n.  B.)  1136,  following  rule;  Austin  v.  Wilcoxson,  149  Cal.  29,  84 
Pac.  419,  as  to  weight  of  oral  declarations  of  alleged  trustee  to 
establish  trust  against  him. 

Declarations,  to  Ck)iutitate  an  Estoppel  in  pais,  must  amount  to 
constructive  fraud. 

Approved  in  Ergenbright  v.  Henderson,  79  Kan.  32,  82  Pac.  525, 
following  rule;  Kenny  v.  McKenzie,  23  S.  D.  119,  120  N.  W.  784, 
fact  that  mortgagors  having  no  notice  of  defect  in  assignment  of 
mortgage  acquiesced  in  foreclosure,  believing  proceedings  valid,  and 
delivered  possession,  did  not  estop  them  from  asserting  rights  as 
against  purchaser  on  ascertaining  truth;  dissenting  opinion  in  Sher- 
man V.  Sherman,  23  S.  D.  507,  122  N.  W.  448,  discussing  elements  of 
estoppel. 

26  Cal.  50-68,  TOMPKINS  v.  WEEXa 

Probate  Court  cannot  Authorize  Administrator  to  use  funds  of 
estate  to  carry  on  business  with  surviving  partner  of  decedent. 

Approved  in  Estate  of  Blythe,  2  Cof.  Prob.  161,  162,  denying  power 
of  probate  court  to  grant  administrator  leave  to  expend  moneys  to 
preserve  Mexican  lands  from  forfeiture  under  conditions  of  grants. 

26  Cal.  69-78,  BRADLEY  y.  HABKNESS. 

Ditch  for  Carrying  Water  is  real  estate. 

Approved  in  Stanislaus  Water  Co.  v.  Bachman,  152  Cal.  727,  93 
Pac.  863,  15  L.  B.  A.  (n.  s.)  359,  right  to  water  which  is  diverted 
from  stream  into  a  canal  for  irrigation  is  real  property,  and  land 
owner's  right  to  have  water  flow  from  canal  through  lateral  ditch 
is  a  servitude. 

Joint  Owners  of  Water  Ditches  in  mining  districts  are  tenants  in 
common. 

Approved  in  dissenting  opinion  in  Candelaria  v.  Vallejos,  13  N.  M. 
172,  81  Pac.  599^  majority  holding  where  community  ditch  constructed, 
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majority  interested  not  thereby  veeted  with  power  to  change  at  will, 
to  plaintiff's  damage^  ancient  course  of  said  ditch. 

In  Action  for  Partition  of  Water  Ditch,  account  of  proceeds  for 
water  ratea  may  be  t4iken  and  mortgage  held  by  one  of  owners  may 
be  adjusted  by  application  of  mortgagor's  interest  toward  its  pay- 
ment. 

Approved  in  Truth  Lodge  ▼.  Barton,  119  Iowa,  2<39,  97  Am.  St. 
Bep.  303,  93  N.  W.  109,  ordering  partition  sale  of  building  erected 
by  two  joint  owners  of  lot. 

Wliat  Oonstitntes  a  Partnership.    See  note,  115  Am.  St.  Bep.  407. 

26  OaL  79-88,  85  Am.  Dec.  172,  GALLAND  ▼.  JACKMAN. 

Piupchaaer  With  Knowledge  of  Hia  Grantor's  prior  unrecorded  con- 
veyance is  not  bona  fide  purchaser. 

Approved  in  Zenda  Mining  etc.  Co.  v.  Tiffin,  11  Cal.  App.  66,  104 
Pae.  12,  purchaser  at  judicial  sale  against  trustee  of  naked  legal 
title,  having  knowledge  of  the  record  of  documents  evidencing  th« 
transaction  and  possession  of  true  owner,  acquires  no  title. 

Distinguished  in  Womble  v.  Wilbur,  3  Cal.  App.  542,  86  Pac.^19, 
bona  fide  purchaser  from  grantee  in  possession,  between  whom  and  his 
grantor  escrow  agreement  made  calling  for  installment  payments  and 
delivery  of  deed  to  grantee  or  assignees,  who  was  ignorant  of  prior 
agreement  charging  original  grantee  with  interest,  is  not  chargeable 
with  constructive  notice  thereof  by  its  recordation  after  his  purchase. 

26  CaL  88-112,  MUI.FOBD  ▼.  LE  FBANC.     . 

Where  Language  of  Ck>nveyance  is  Ambiguous,  surrounding  circum- 
stances are  considered  in  arriving  at  intent. 

Approved  in  Tilton  v.  Flormann,  22  S.  D.  334,  117  N.  W.  381, 
following  rule;  Bockwell  v.  Light,  6  Cal.  App.  565,  92  Pac.  650,  con- 
struing word  "trimmings"  in  contract  for  house  painting;  Grant  v. 
Bannister,  160  Cal.  780,  118  Pac.  255,  construing  deed  to  partners  in- 
dividually. 

Color  of  Title.    See  note,  88  Am.  St.  Bep.  705. 

26  OaL  129-134,  PEOPI.E  v.  ANDEB80N. 

In  Bigamy  and  Criminal  Conversation,  proof  of  marriage  in  fact 
is  necessary. 

Cited  in  People  v.  Le  Douz,  155  Cal.  548,  102  Pac.  522,  arguendo. 

26  Cal.  135-141,  PEOPLE  T.  FBI8BIE. 

Pending  Appeal,  Party  in  Wbose  Pavor  Judgment  is  rendered  has 
no  ves-ted  right  in  judgment. 

Approved  in  Lackman  v.  Klauenberg,  3  Cal.  App.  185,  84  Pac.  777, 
bill  of  interpleader  by  sheriff  against  conflicting  claimants  of  money 
in  his  hands  is  not  demurrable  on  ground  that  it  discloses  an  un- 
successful defense  by  him  to  action  by  one  of  claimants,  judgment 
on  which  has  been  appealed  to  superior  court  for  trial  de  novo. 

Where  Statute  is  Susceptible  of  Two  Constructions,  it  is  given  that 
construction  which  will  make  it  harmonize  with  constitution. 

Approved  in  Chesebrough  v.  San  Francisco,  153  Cal.  568,  96  Pac. 
291,  construing  Political  Code,  section  3608,  relative  to  valuation 
of  corporate  stock  for  tax  purposes;  Bacon  v.  Bacon,  150  Cal.  486, 
89  Pac.  820j  construing  Code  of  Civil  Procedure,  section  1666,  relative 
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to  eonclusivenesB  of  decrees  of  distribution;  dissenting  opinion  in 
People  V.  McNulty  (Cal.),  28  Pac.  $25,  majority  holding  yoid  act  of 
1891,  amending  Penal  Code,  sections  1217,  1227,  122^,  providing  time 
and  place  of  executing  death  penalty. 

26  CaL  141-146,  LOW  T.  ALLEN. 

ExtaUKloii  of  Mortgage  Lien  by  renewal  of  secured  debt.  Bee  note, 
55  L.  B.  A.  688. 

Effect  of  StatDtory  Bar  of  Principal  Debt  on  right  to  foreclose 
mortgage  or  deed  of  trust.    See  note,  21  L.  B.  A.  564. 

26  Cal.  14d>156,  BICKETSON  ▼.  BICHABDSON. 

Statntes  Belating  to  Service  by  publication  must  be  strictly  ,con- 
etrued. 

Approved  in  Estate  of  Hancock,  156  Cal.  810,  134  Am.  St.  Bep.  177, 
106  Pac.  60,  following  rule;  Livermore  v.  Batti,  150  Cal.  465,  89  Pac. 
328,  applying  rule  to  notice  by  posting  of  hearing  of  settlement  of 
guardian's  account;  Harris  v.  Morris,  3  Cal.  App.  154,  84  Pac.  679, 
affidavit  of  mailing  to  effect  that  affiant  deposited  in  postoffice  "a 
copy  of  said  summons  attached  to  a  copy  of  the  complaint,"  directed 
to  four  specified  defendants,  is  insufficient. 

An  Affidavit  for  Publication  which-  merely  repeats  language  or  sub- 
stance of  statute  is  insufficient;  the  probative  facts  and  not  the  ulti- 
mate facts  must  be  stated. 

Approved  in  Cohen  v.  Portland  Lodge,  144  Fed.  271,  Mills  v.  Smiley, 
9  Idaho,  330,  332,  76  Pac.  787,  788,  and  Harding  v.  Gillette,  25  Okl. 
208,  107  Pac.  669,  all  following  rule;  Estate  of  Hancock,  156  Cal.  810, 
811,  134  Am.  St.  Bep.  177,  106  Pac.  61,  under  Colorado  statute,  county 
court  of  that  state  does  not  acquire  jurisdiction  to  order  service  by 
publication  on  nonresident  defendant,  on  affidavit  of  attorney  that 
plaintiff  has  good  causo  of  action  and  that  defendant  is  nonresident; 
Nicoll  V.  Midland  Sav.  &  L.  Co.,  21  Okl.  596,  96  Pac.  746,  applying 
rul«  to  affidavit  of  publication  of  service  on  foreign  corporation. 

Wliere  Only  One  of  Losing  Defendants  Appeals^  and  error  affects 
him  only,  appellate  court  will  reverse  as  to  him  only. 

Approved  in  Shreeder  v.  Davis,  43  Wash.  136,  86  Pac.  200,  joint 
Judgment  against  two  or  more  persons  for  tort  committed  by  their 
employer,  though  reversed  as  to  one  of  parties  appealing,  remains  in 
force  as  against  another  not  appealing;  Stevers  v.  Byrkett,  56  Or.  573, 
109  Pac.  3^,  arguendo. 

Entirety  of  Judgments  Void  as  against  some  of  the  parties.  See 
note,  91  Am.  St.  Bep.  369. 

Miscellaneous. — Cited  in  Janes  v.  Throckmorton,  57  Cal.  374,  recit- 
ing history  of  litigation. 

26  Cal.  156-157,  EEBNS  ▼.  GRAVES. 

Filing  of  Justice  Court  Transcript  with  county  clerk  does  not  em- 
power latter  to  issue  execution  on  judgment  after  five  years  from 
rendition. 

Approved  in  Phillips  v.  Norton,  18  S.  W.  53S,  101  N.  W.  730,  filing 
of  transcript  of  justice's  judgment  in  circuit  court  does  not  extend 
time  for  issuing  execution. 

Distinguished  in  Helton  v.  Schmarback,  15  N.  D.  40,  106  N.  W.  37, 
under  statute,  district  court  in  which  justice's  transcript  of  judgment 
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is  filed  may  issue  execution  thereon  five  years  after  entry  of  judgment 
by  justice. 

26  CaL  161-262,  BOUBIJkin)  ▼.  HILDBETH. 

Legidartaro  cannot  Ohango  QnalilLcationa  of  voters  prescribed  by 
eon8titu;tion. 

Approved  in  dissenting  opinion  in  Solon  v.  State,  54  Tax.  Or.  294, 
114  S.  W.  363,  majority  upholding  act  of  1905,  making  payment  of 
poll  tax  condition  precedent  to  right  to  cast  ballot. 

As  to  How  Far  Bight  to  Vote  is  absolute.    See  note,  25  L.  B.  A.  482. 

Votes  Oast  by  QnaUAed  Electocs  cannot  be  rejected  for  malconduct 
on  part  of  election  officers. 

Approved  in  Starkweather  v.  Datrson,  14  Oal.  App.  673,  112  Pac. 
739,  if  ballots  are  erroneously  rejected,  court  ^should  count  such  ballots 
on  recount,  regardless  of  failure  of  election  board  to  comply  with  law 
in  marking  ballots. 

IiregvlaritLea  Abiding  Electlona.    Bee  note,  90  Am.  St.  Bep.  91. 

In  CaMB  of  Doubt  aa  to  Constitutionality  of  statute  it  must  be  up- 
held. 

Approved  in  In  re  Spencer,  149  Oal.  400,  117  Am.  St.  Bep.  137,  80 
Pac.  897,  upholding  child  labor  aei  of  1905;  In  re  Finley,  1  Oal.  App. 
200,  81  Pac.  1042,  upholding  Penal  Oode,  section  246,  imposing  death 
penalty  on  life  convdct  who  maliciously  makes  aggravated  assault; 
dissenting  opinion  in  Ex  parte  Dietrich,  149  Oal.  107,  84  Pac.  771,  5 
L.  B.  A.  (n.  s.)  873,  majority  holding  void  act  of  1905,  requiring  mark- 
ing of  butter  packagee. 

Municipal  Power  Orer  Nuisances  relating  to  trade  or  .business.  See 
note,  38  L.  B.  A.  648,  657. 

26  Cal  262-263.  WBIOHT  ▼.  BOS& 

If  Notice  of  Appeal  is  Beryed  and  immediately  afterward  filed,  ser- 
vice and  filing  are  one  act. 

Approved  in  People  v.  Schmitz,  7  Oal.  App.  343,  94  Pac.  409,  where 
notice  of  appeal  in  c<riminal  case  is  filed  and  served  on  same  day,  the 
order  of  filing  and  serving  is  immaterial. 

26  Cal  263-272,  ST.  JOHN  ▼.  KIDD. 

Title  by  Naked  Possession  may  be  /devested  by  abandonment. 

Beaffirmed  in  Northern  Assurance  Oo.  v.  Stout,  16  Oal.  App.  557, 
117  Pac.  021. 

Ckbin  or  I«ob8  of  Title  by  Abandonment^  not  including  questions 
under  statute  of  limitations.    See  note,  135  Am.  St.  Bep.  892,  901. 

Abandonment  and  Forfeiture  of  mining  claims.  Sefs  note,  87  Am. 
St.  Bep.  404,  406,  407. 

26  Cal.  272-278,  ELUS  ▼.  JEANa 

Supreme  Court  cannot  Examlna  Eyidence  for  purpose  of  finding  a 
fact. 

Approved  in  Murdock  v.  Olarke  (Oal.),  24  Pac.  274,  following  rule. 

26  CaL  279-286,  EUjSASSAB  ▼.  HCNTEB. 

Wbere  Notice  of  Motion  for  New  Trial  not  filed  within  statutory 
time,  though  statement  afterward  made  and  sefttled  and  motion  passed 
on  by  lower  court,  appellate  court  will  strike  statement  from  tran- 
script if  objection  made. 
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Appro^^d  in  Harris  v.  Careaga  (OaL),  2  Pac.  42,  stipulated  state- 
ments or  notices  had  before  date  of  filing  of  referee's  decision  and 
judgment  are  insufficient  to  form  basis  of  motion  for  new  trial. 

26  Oal.  294r^09,.8TODDABD  ▼.  TBEADWEIiL. 

A  Written  Contract  may  be  Declared  on  according  to  its  legal  effect 
or  it  may  be  set  forth  in  haec  verba. 

Approved  in  Santa  Bosa  Bank  v.  Paxton,  149  Cal.  198,  86  Pac.  194, 
upholding  sufficiency  of  complaint  in  action  on  notes  executed  by 
attorney  in  fact  under  written  power,  which  power  is  attached  as 
exhibit;  Hill  v.  McCoy,  1  Cal.  App.  161,  81  Pac.  1016,  upholding  com- 
plaint by  realty  broker  for  commissions  on  sale  of  land  under  written 
memorandum  describing  property  by  name  only,  and  set  forth  in 
haec  verba,  and  which  made  additional  averments  to  identify  prop- 
erty. 

Damages  for  Tort  aa  Affected  by  lose  of  profits.  See  note,  52  L. 
Bw  A.  50. 

26  Cal.  300-316,  DEPUY  ▼.  Wn.T.TAMS. 

Action  Founded  on  Fraud  cannot  be  maintained  by  party  to  fraud. 

Approved  in  Gutierrez  v.  Brinkerhoff  (Cal,),  1  Pac.  486,  applying 
rule  in  action  to  set  aside  deed. 

Abandonment  and  Forfeiture  of  mining  claims.  See  note,  87  Am. 
St.  Bep.  404,  407. 

Gain  or  Ijoes  of  Title  by  Abandonment,  not  including  questions 
under  statute  of  limitations.     See  note,  136  Am.  St.  Bep.  899. 

26  CaL  316-328,  86  Am.  Dec.  178,  OODCHAUZ  V.  MUI.FOBD. 

What  Conatitates  an  Immediate  DeUvery  and  an  actual  and  con- 
tinued change  of  poesession  are  questions  of  fact. 

Approved  in  Freeman  v.  Hensley  (Cal.),  30  Pac.  792,  following  rule; 
Simons  v.  Daly,  9  Idaho,  93,  72  Pac.  508,  determination  as  to  what 
oonstitutee  "immediate  delivery"  and  "actual  possession"  under  Be- 
vised  Statutes,  section  3201,  is  for  jury. 

On  Effect  of  Statute  of  Frauds  on  executed  contracts.  See  note,  96 
Am.  St.  Bep.  53. 

Employment  of  Vendor  by  Vendee  after  sale  may  be  shown  as  fact 
tending  to  show  want  of  actual  change  of  possession. 

BeaflELrmed  in  Hoffman  v.  Owens,  31  Nev.  491,  104  Pac.  243. 

After  Sale  of  Goods  in  Gtood  Faith  and  an  actual  and  notorious 
change  of  possession,  employment  of  vendor  as  clerk  is  not  fraud 
vitiating  sale. 

Approved  in  Boberts  v.  Burr  (Cal.),  54  Pac.  851,  where  firm  com- 
posed of  father  and  son  sold  to  wife  and  mother  jewelry  which  was 
delivered  to  her  and  kept  for  three  months  in  family  home,  except 
when  she  gave  them  part  to  sell  to  obtain  necessaries,  they  returning 
it  on  failing  to  find  purchaser,  there  was  change  of  possession  as 
against  creditors. 

26  CaL  328-336,  VAUSNCIA  v.  BEBNAL. 

Executors  de  Son  Tort.    See  note,  98  Am.  St.  Bep.  197. 

Bights  of  Heir  in  Personal  Property  of  ancestor.  See  note,  112  Am. 
St.  Bep.  731. 


413  NOTES  ON  CALIFORNIA  BEPORTS.    26  Cal.  336-393 

26  CaL  336-^1,  PEOPLE  T.  MOBSILIi. 

Tide  I«aiid8  Vest  in  and  Belong  to  State  by  virtue  of  its  Borereigntj. 

Approved  in  People  v.  Kerber,  152  Cal.  733,  1^5  Am.  St.  Bep.  93, 
93  Pac  879,  applying  rule  in  determining  title  to  tide  lands  in  San 
Diego  Bay;  Eichelberger  v.  Mills  Land  etc.  Co.,  9  Cal.  App.  639,  99 
Pac.  122,  a  finding  as  to  width  of  land,  measured  at  each  end  thereof 
to  point  of  extreme  reach  of  wash  of  waves  and  of  different  width 
to  highest  point  of  tide  level  without  specifying  wh&t  tide  intended, 
is  insufficient  to  establish  width  of  I'and. 

Title  to  Land  Between  High  and  Low  water  mark.  See  note,  45 
Ll  E.  a.  239. 

Parties  Having  Oommon  Interest  in  annulling  a  patent,  though  they 
have  no  joint  interest  in  land  adverse  to  patentee,  may  join  in  action 
to  cancel  it. 

Approved  in  Gillespie  v.  Gouly,  152  Cal.  644,  93  Pac.  857,  devisees 
in  severalty  of  distinct  tracts  of  land  under  same  will  may  unite  as 
plaintiffs  in  action  ^  remove  cloud  of  fraudulent  deed  executed  by 
their  testator;  Toomey  v.  Knobloch,  8  Cal.  App.  587,  97  Pac.  530, 
owners  in  severalty  of  separate  parcels  may  join  as  plaintiffs  in  action 
to  cancel  street  assessment  liens  for  invalidiity  of  assessment  and  to 
have  entire  assessment  diagram  canceled;  California  Baisin  Growers' 
Assn.  V.  Abbott,  160  Cal.  606,  117  Pac.  770,  applying  rule  in  action 
by  growers'  association  against  members. 

Distinguished  in  Keyes  v.  Little  York  etc.  Water  Co.,  53  Cal.  734, 
where  action  for  tort  is  brought  against  several  codefendants,  it  is 
essential  th«it  the  wrong  complained  of  be  joint. 

In  Action  by  State  to  Cancel  Patent  for  lands  sold  without  author- 
ity of  law,  where  claimant  under  patent  is  removing  mineral  from 
land,  he  may  be  enjoined  from  removing  it^ 

Approved  in  Waskey  v.  McNaught,  163>  Fed.  934,  90  C.  C.  A.  289, 
upholding  injunction  ancillary  to  ejectment  snit  to  restrain  mining 
pendente  lite  on  placer  ground. 

26  Cal.  361-371,  LENT  T.  SHEAB. 

Subsequent  Porchaser  may  Plead  Limitations  to  defeat  enforcement 
of  lien  of  prior  mortgage. 

Approved  in  Hopkins  v.  Clyde,  71  Ohio  St.  148,  104  Am.  St.  Rep. 
737,  72  K.  E.  848,  one  becoming  owner  of  interests  in  realty  belonging 
to  one  or  more  of  heirs  at  law  of  mortgagor  may  plead  limitations 
against  foreclosure  of  mortgage. 

Estoppel  to  Plead  Statute  of  limitations.  See  note,  95  Am.  St.  Bep. 
422. 

Effect  of  Statutory  Bar  of  Principal  Debt  on  right  to  foreclose  mort- 
gage or  deed  of  trust.     See  note,  21  L.  B.  A.  554. 

26  CaL  372-387,  PEBBT  ▼.  AMES. 

District  Court  bas  Original  Jurisdiction  to  issue  mandamus. 

Approved  in  Keech  v.  Joplin,  157  Cal.  5,  106  Pac.  224,  upholding 
jurisdiction  of  district  court  of  appeals  over  appeal  in  mandamus  to 
compel  payment  of  warrant  against  protection  district  fund  though 
legality  of  tax  is  incidentaUy  involved. 

26  Cal  387-393,  WALLACE  ▼.  MOODT. 

Act  of  1860,  Curing  Defectively  Acknowledged  instruments,  applies 
to  all  instruments  in  writing  then  copied  in  proper  county  records. 
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Approved  in  Parriott  ▼.  City  of  Hampton,  134  Iowa,  163,  111  N.  W. 
442,  holding  act  earing  defective  acknowledgment  applied  to  defec- 
tively acknowledged  plat  of  city  addition  recorded  prior  |bo  taking 
effect  of  curative  aet. 

26  Cal.  393-420,  LANDERS  ▼.  BOLTON. 

Where  Subacribing  Wltneu  ia  Out  of  Jurisdiction,  instrument  is 
admissible  on  proof  of  obligor's  signature  without  proving  band- 
writing  of  witness. 

Approved  in  Boswell  ▼.  First  Nat.  Bk.  of  Laramie,  16  Wyo.  184,  185, 
92  Pac.  629, 630,  admitting  proof  of  signatures  of  makers  of  powers  of 
attorney  on  proof  of  their  nonresidence  and  of  nonresidence  of  wit- 
ness to  their  signatures. 

Distinguished  in  Castor  t.  Bernstein,  2  Cal.  App.  708,  84  Pac.  246, 
admitting  release  by  plaintiff's  assignor  to  defendant  for  comparison 
of  signature  with  that  on  assignment,  without  other  proof  of  execution 
of  release. 

Necessity  of  OaUlng  Subscribing  Witnesses  to  prove  attested  in- 
struments.   See  note,  35  L.  B.  A.  326,  328,  339. 

Error  will  not  be  Presumed. 

Beaffirmed  in  Guinsky  v.  Field,  1  Cal.  App.  625,  82  Pac.  979. 

Where  Oldest  Deed  Is  not  Becorded,  burden  is  on  second  purchaser 
to  show  that  he  bought  without  notice  for  valuable  consideration. 

Approved  in  Austin  v.  Pulschen  (Cal.),  39  Pac.  800,  determining 
that  defendant  was  not  mortgagee  without  notice  of  plaintiff's  lien 
for  unpaid  price. 

Possession  of  Land  M  Notice  of  title.  See  note,  13  L.  B.  A.  (n.  s.) 
51,  100,  109. 

26  OaL  420-436,  MAOBAW  ▼.  McOLTNN. 

Executor  Holds  Moneys  of  Estate  in  trust  for  use  of  those  interested 
In  estate. 

Approved  in  Bunge  ▼.  Wilson,  7  Cal.  App.  578,  95  Pac.  179,  where 
after  sale  of  personalty  by  testator  without  delivery  of  possession, 
grantor  died  in  possession  and  executor  sold  property  to  bona  fide 
purchaser,  to  whom  sale  confirmed,  replevin  does  not  lie  against 
executor  or  second  purchaser. 

Claims  Against  Estates  of  Decedents  which  have  been  allowed  and 
approved  become  judgments  of  qualified  nature  only. 

Approved  in  Haub  v.  Leggett,  160  Cal.  494,  117  Pac.  558,  allowance 
and  approval  in  part  of  claim  against  estate  of  decedent  is  no  bar 
to  action  for  whole  claim. 

26  Oal.  447-456,  WHITNEY  T.  BT70KMAN. 

Court  may  Appoint  Receiver  on  Application  for  injunction  if  facts 
make  out  proper  case  for  receiver  though  petition  prays  injunction. 

Approved  in  McGarrah  v.  Bank  of  Southwestern  Georgia,  117  Oa. 
558,  43  S.  £.  989,  receiver  may  be  appointed  in  proper  case  though  no 
prayer  for  his  appointment  is  made. 

26  Gal.  455-478,  MERLE  ▼.  MATHEWS. 

Prior  to  Cession  of  California,  Allen  Grantee  from  Mexican  acquired 
defeasible  estate  which  he  retained  unless  deprived  of  it  by  denounce- 
ment or  by  sovereign  authority. 
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Approved  in  Catron  t.  Laughlin,  11  N.  M.  635,  72  Pac.  33,  deter- 
mining validity  of  Mexican  land  grant. 

Necessity  for  Judicial  Proceeding  to  effect  escheat.  See  note,  15 
L.  B.  A.  (n.  s.)  381. 

Effect  of  State  Constitations  and  Statutes  upon  inheritance  hy  or 
from  alien.     See  note,  31  L.  B.  A.  87. 

Parol  ETldence  as  to  Consideration  of  deed.  See  note,  20  L.  B.  A. 
112. 

26  OaL  479-514,  85  Am.  Dec.  187,  CAPEBTON  T.  SCHMIDT. 

Judgments  are  Conclusive  Between  Parties  and  their  privies  as  to 
all  matters  directly  in  issue. 

Approved  in  Taylor  v.  Taylor,  54  Or.  577,  103  Pac.  530,  where  di- 
vorce decree  granted  plaintiff  a  money  allowance  in  specific  real 
property  with  intent  that  such  allowance  should  amount  to  division 
of  common  property  and  both  parties  acquiesced  therein,  it  was 
conclusive  against  wife's  right  to  recover  rents  of  property  conveyed 
to  her,  which  rents  accrued  prior  to  conveyance;  Gaseday  v.  Lind- 
strom,  44  Or.  314,  75  Pac.  224,  holding  divorce  decree  concluded  de- 
fendant with  reference  to  rights  in  certain  land;  Bemilliard  v. 
Authier,  20  S.  D.  295,  105  N.  W.  628,  4  L.  B.  A.  (n.  s.)  295,  decree 
in  quiet  title  suit  in  which  title  put  in  issue  and  defendant  claimed 
fee  bars  plaintiff  from  claiming  as  heir  in  subsequent  suit;  Memphis 
City  Bank  v.  Schmidt,  110  Tenn.  361,  75  S.  W.  1071,  discussing  prin- 
ciples of  res  adjudicata. 

CondnsiYoness  of  Judgment  in  Actions  in  nature  of  ejectment,  as 
to  claim  of  title,  previously  acquired,  not  in  issue.  See  note,  4  L. 
B.  A.  (n.  s.)  296. 

Complaint  in  Ejectment.    See  note,  91  Am.  St.  Bep.  332. 

26  Cal.  514^27,  MOOBE  ▼.  MXTBDOCK. 

On  Appeal  from  Order  Denying  New  Trial,  no  objections  will  be  ex- 
amined except  those  specified. 

Beaffirmed  in  Oha,se  v.  Alaska  F.  ft  L.  Co.,  2  Alaska,  84. 

Wliere  Sheriff  Takes  Property  of  A,  then  in  his  possession,  as 
property  of  B  on  execution  against  B's  property,  A  need  not  demand 
return  of  property  before  suing  for  damages. 

Approved  in  Aber  v.  Twichell,  17  N.  D.  233,  116  N.  W.  97,  giving 
of  notice  prescribed  by  Be  vised  Codes,  section  6951,  is  not  necessary 
where  sheriff  attaches  and  sells  property  in  possession  of  and  owned 
by  person  not  named  in  writ. 

Contracts  Made  on  Sunday  are  not  void. 

Approved  in  Hooks  v.  State,  58  Fla.  61,  50  So.  587,  following  rule; 
Bodman  v.  Bobinson,  134  N.  C.  513,  101  Am.  St.  Bep.  877,  47  S.  E. 
22,  65  L.  B.  A.  682,  upholding  contract  for  conveyance  of  land  made 
on  Sunday. 

Mortgagee  of  diattels  Who  Take  same  into  his  possession  has  legal 
title. 

Approved  in  Anderson  v.  Montgomery  Co.  Nat.  Bank,  64  E^n.  590, 
67  Pac.  Ill,  following  rule. 

Mortgagee's  Bight  of  Action  against  third  persons  for  invasion  of 
their  rights.     See  note,  109  Am.  St.  Bep.  433. 

Liability  of  Ministerial  Officers  for  nonperformance  and  misper- 
formance  of  offliciai  duties.    See  notei  95  Am.  St.  Bep.  125. 
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ConcluBiveneflfl  of  Prior  Declsioiui  on  subsequent  appeals.  See  note, 
34  L.  B.  A.  337. 

Bight  of  Cotenant»  Agent,  or  Otber  Fiduciary  to  relocate  mining 
claim  for  own  benefit.    See  note,  50  L.  B.  A.  185. 

26  Cal.  627-534,  MOBTON  v.  SOLAMBO  COPPEB  MIN.  00. 

Where  One  Locates  Lode  for  Himself  and  others  who  have  no 
knowledge  of  location,  latter  become  tenants  in  common  with  him 
and  he  cannot  devest  their  rights  bj  relocation. 

Approved  in  Stevens  v.  Grand  Central  Min.  Co.,  133  Fed.  30,  67 
C.  C.  A.  284,  co-owner  who  amends  location  notice  and  relocates  claim 
holds  title  in  trust  for  all. 

Cotenants  in  Mines.    See  note,  91  Am.  St.  Bep.  855,  861. 

Location  of  Mining  Claim.    See  note,  7  L.  B.  A.  (n.  s.)  769,  819. 

26  Cal.  535-546,  HAYES  ▼.  JOSEPHI. 

When  Liability  of  Sureties  is  fixed  by  rendition  of  judgment  for 
plaintiff,  surety  may  tender  latter  amount  of  judgment  and  be  dis- 
charged if  tender  is  refused. 

Distinguished  in  Crane  v.  Benville  State  Bank,  73  Kan.  291,  85  Pac. 
286,  guarantor's  offer  to  pay  overdue  note  if  holder  wishes  him  to 
does  not  amount  to  tender  releasing  him  from  liability. 

26  Cal.  546-d77,  FULLEB  ▼.  FEBGUSON. 

Partnership  Belation  Exists  Between  Husband  and  Wife  in  all 
property  acquired  by  spouses  by  their  labor. 

Approved  in  Hoaglin  v.  Henderson,  119  Iowa,  728,  97  Am.  St.  Bep. 
335,  94  N.  W.  250,  61  L.  B.  A.  756,'  husband  and  wife  may  be  partners; 
Beade  v.  de  Lea,  14  N.  M.  450,  95  Pac.  133,  discussing  nature  of  com- 
munity property. 

Applicability  of  State  Community  Property  Laws  to  realty  ac- 
quired from  federal  government.    See  note,  26  L.  B.  A.  (n.  s.)  1119. 

26  CaL  581-695,  HATHAWAY  ▼.  BBODY. 

Special  Contracts  and  Obligations  to  make  payment  in  gold  or 
silver.     See  note,  29  L.  B.  A.  516. 

26  CaL  615-633,  ABGUELLO  v.  GBEEB. 
Location  of  Boundaries.    See  note,  129  Am.  St.  Bep.  1011. 

26  CaL  641-651,  PEOPLE  ex  reL  CONTBA  COSTA  CO.  v.  ALAMEDA 
CO. 

Legislature  may  Make  Provision  for  Payment  of  equitable  claims 
between  counties  where  new  county  has  been  created  out  of  their 
territory. 

Approved  in  Denver  City  Council  v.  Adams  County  Commrs.,  33 
Colo.  9,  77  Pac.  860,  upholding  act  of  1903,  making  provision  for  pay- 
ment by  newly  created  city  and  county  of  Denver  to  other  counties 
of  proportionate  interest  in  property  of  old  county;  Yamhill  County 
v.  Foster,  53  Or.  131,  99  Pac.  289,  holding  void  act  of  1907,  providing 
for  apportionment  of  state  taxes  to  be  collected  by  counties  based  on 
assessed  valuation  of  counties  for  five  years  prior  to  1901. 
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80  OaL  665-666,  PEOPLE  ez  leL  MULFOBD  ▼.  ICAYHEW. 

Pnrcbasar  of  liand  at  SlierifTs  Sale  does  not  acquire  title  until  he 
gets  aheriff' s  deed. 

Approved  in  North  Dakota  etc.  Cattle  Co.  t.  Berumgard,  17  N.  D. 
489,  138  Am.  St.  Bep.  717,  117  N.  W.  462,  discusBing  effect  and  title 
of  purchaser  at  foreclosure  sale. 

Nature  of  Title  or  Estate  of  Holder  of  sheriff's  certifleatt  before 
obtaining  deed.    See  note,  15  L.  B.  A.  69. 
Z  OsL  NotM— a? 
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27  OaL  11-49,  86  Am.  Dec.  211,  HOOPXOt  ▼.  WBLLB,  FABOO  ft  OO. 

BestrictloiiB  on  Oarrier'8  Common-law  Liability  for  his  benefit,  in- 
serted in  receipt  drawn  by  him  and  signed  by  him  alone  for  goods 
intrusted  to  him,  are  construed  most  strongly  against  him. 

Approved  in  Hussell  v.  Erie  B.  B.  Co.,  70  N.  J.  L.  81  ^,  59  Atl.  152, 
67  L.  B.  A.  433,  following  rule;  Welch  v.  Northern  Pae.  B.  B.  Co., 
14  N.  G.  24,  103  N.  W.  3^7,  construing  clause  requiring  notice  of 
damage  before  sheep  arrive  at  destination. 

Limitation  of  Carrier's  Iiiability  in  bills  of  lading.  See  note,  88 
Am.  St.  Bep.  101,  119. 

Liability  of  Common  Carrier  Agreeing  to  Deliyer  to  address,  for  loss 
of  goods  occasioned  by  carelessness  of  servant  of  connecting  carrier, 
stated. 

Approved  in  Colfax  etc.  Fruit  Co.  v.  Southern  Pac.  Co.  (Cal.),  46 
Pac.  670,  railroad  receiving  goods  under  agreement  to  forward  them 
to  destination  and  for  passenger  service  through,  and  stipulation  that 
its  liability  as  carrier  shall  cease  on  delivery  to  first  connecting  carrier, 
it  is  liable  for  delay  caused  by  its  failure  to  notify  each  successive 
carrier  of  contract  as  to  manner  of  transportation. 

Which  of  Two  or  More  Persons  is  Master  of  another  conceded  to  be 
servant  of  one.    See  note,  37  L.  B.  A.  46. 

District  Court  may,  Before  Judgment,  allow  amendment  of  com- 
plaint to  conform  to  verdict. 

Approved  in  Cain  v.  Cody  (Cal.),  29 'Pac.  779,  applying  rule  in 
replevin. 

27  CaL  60-57,  HUBLBUTT  ▼.  BTJTENOP.    ' 

Fignres  Placed  Opposite  Town  Lots  in  Assessment-roll,  without  any 
statement  as  to  whether  they  stand  for  cents  or  dollars,  do  not  fix  any 
valuation. 

Bea£Brmed  in  Fox  v.  Townsend,  162  Cal.  53,  91  Pac.  1007. 

Distinguished  in  Carter  v.  Osborn,  150  Cal.  622,  89  Pac.  609,  where 
in  delinquent  tax  list  under  heading  "amount"  figures  "4  00"  with 
space  between  "4"  and  "ciphers"  appears,  absence  of  dollar-mark  did 
not  invalidate  tax  sale;  Reid  v.  Southern  Development  Co.,  52  Fla. 
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610,  42  So.  2ip,  omission  of  words  or  marks  to  indicate  dollars  and 
cents  as  amount  of  assessment  on  assessor's  books  does  not  render 
assessment  void  where  omission  does  not  mislead. 

27  Oal.  57-65,  BEED  ▼.  SPICEB. 

Ditch  Used  for  Conveying  Water  for  mining  purposes  is  not  mere 
easement  or  incorporeal  hereditament. 

Distinguished  in  Conover  v.  Atlantic  City  Sewerage  Co.,  70  N.  J.  L. 
319,  57  Atl.  898,  construing  deed  conveying  use  of  certain  ditch  was 
not  conveyance  of  land  of  ditch  for  which  ejectment  could  be  main- 
tained. 

If  Two  Persons  Own  Land  as  Tenants  in  common  and  one  conveys 
to  third  person  ditch  crossing  same  and  other  afterward  conveys  to 
another  third  person  same  ditch,  grantees  are  tenants  in  common. 

Approved  in  dissenting  opinion  in  Candelaria  v.  Vallejos,  13  N.  M. 
172,  81  Pac.  599,  majority  holding  where  community  ditch  constructed, 
majority  interested  not  thereby  vested  with  power  to  change  at  will^ 
to  plaintiff's  damage,  ancient  course  of  said  ditch. 

False  Description  in  Deed  must  be  rejected. 

Beaffirmed  in  Hall  v.  Bartlett,  158  Cal.  642^  112  Pac.  177. 

27  Cal.  65-68,  PEOPLE  ▼.  BLACKWELL. 

It  is  Discretionary  With  Court  to  Allow  District  Attorney  associate 
counsel  to  assist  him  in  management  of  a  case. 

Approved  in  Territory  of  Hawaii  v.  Chong  Chak  Lai,  19  Haw.  438, 
attorney  of  complaining  witness  may  assist  in  prosecution  of  criminal 
case  by  consent  of  public  prosecutor;  State  v.  Tyler,  122  Iowa,  129, 
97  N.  W.  985,  upholding  appointment  of  assistant  to  county  attorney 
who  examined  witnesses  before  grand  jury. 

Eight  to  Complain  Because  Prosecution  is  conducted  or  assisted  by 
unofficial  member  of  bar.     See  note,  24  L.  B.  A.  (n.  s.)  564. 

Prosecuting  Witness  may  be  Asked  if  he  employed  special  counsel 
to  prosecute. 

Approved  in  Estate  of  Bedford,  158  Oal.  148,  110  Pac.  304,  as  to 
foundation  for  impeachment  of  hostile  witness. 

Necessity,  Mode  and  Record  of  Bringing  indictment  into  open 
court.     See  note,  26  L.  B.  A.  (n.  s.)  684,  685. 

Standpoint  of  Determination  as  to  Danger  and  necessity  to  kill  in 
self-defense.    See  note,  3  L.  B.  A.  (n.  s.)  536. 

27  Cal.  69-79,  85  Am.  Dec.  231,  PEOPLE  ▼.  BATCHELDEB. 

Self-defense  Set  Up  by  Accused  Wlio  Began  Conflict.  See  note,  45 
L.  B.  A.  706,  707. 

27  Cal.  80-84,  OTIS  ▼.  HASELTINE. 

Third  Party  Indors^g  Contract  Simultaneously  with  making  of 
contract  and  agreeing  that  undertaking  of  one  of  parties  shall  be  ful- 
filled, makes  contract  his  own,  and  consideration  therein  expressed 
becomes  consideration  for  his  promise. 

Approved  in  Scollard  v.  Bach,  136  Wis.  6€,  116  N.  W.  757,  constru- 
ing guaranty  of  judgment  and  stipulation  binding  defendant  to  pay 
judgment  as  one  instrument  in  which  consideration  for  guaranty  was 
sufficiently  expressed  to  satisfy  statute  of  frauds. 

Special  Contracts  and  Obligations  to  make  payment  in  gold  oi 
silver.    See  note,  29  L.  B.  A.  516. 
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27  Cal.  87-91,  KEBNAK  ▼.  OBITFITH. 
Swamp  Land  Grant  Under  Act  of  1850  is  grant  in  praesentL 
Reaffirmed  in  Fose  t.  Johnstone,  158  Cal.  130,  110  Pac. 


27  CaL  92-99,  McGILLIVBAY  V.  EVAKS. 

Only  Partition  Which  Court  can  Make  which  will  end  disputes  of 
tenants  in  common  in  water  used  for  mines  is  to  order  sale  and  dis- 
tribution of  proceeds. 

Approved  in  Hill  v.  Ground,  114  Mo.  App.  88,  89  S.  W.  345,  where 
life  tenant  had  no  right  to  subsurface  minerals  and  mining  contract 
was  abandoned  during  continuance  of  life  estate,  on  partition  sale 
life  tenant  not  entitled  to  any  part  of  value  of  land  arising  from 
probable  existence  of  minerals  therein. 

Cotenancy  in  Mines.    See  note,  91  Am.  St.  Rep.  888. 

27  CaL  99-104,  laAMPINO  ▼.  HTATT. 

Form  of  Judgment  and  Procedure  in  ease  of  liability  to  make,  pay- 
ment in  coin.    See  note,  29  L.  R.  A.  597. 

27  CaL  104-106,  BOLTON  ▼.  LANDERS. 

Pendency  of  Action  to  Quiet  Title  does  not  abate  subsequent  suit 
between  same  parties  to  recover  same  land  in  which  same  facts  are 
litigated. 

Approved  in  Colburn  v.  Dortic,  49  Colo.  95,  111  Pac.  839,  holding 
pending  action  in  ejectment  not  ground  for  abatement  of  suit  to 
quiet  title. 

Denial  of  Tenancy  as  Waiver  of  Notice  to  quit  or  demand  of  pos- 
session.   See  note,  25  L.  R.  A.  (n.  s.)  105. 

27  Cal.  107-115,  HARPER  ▼.  MINOR. 

Where  There  is  No  Statement  supreme  court  will  only  consider 
matters  appearing  in  judgment-roll. 

Reaffirmed  in  Anderson  v.  Southern  Pac.  R.  Co.  (CaL),  65  Pac.  951. 

27  Cal.  119-148,  MTT.LARD  ▼.  HATHAWAY. 

Where  Title  Taken  in  Name  of  One  and  consideration  is  paid  by 
another,  resulting  trust  arises  in  favor  of  latter. 

Approved  in  Levy  v.  Ryland,  32  Nev.  466,  468,  109  Pac.  907,  908, 
and  Lynch  v.  Herrig,  32  Mont.  275,  80  Pac.  243,  both  rea^rming  rule; 
Prefumo  v.  Russell,  148  Cal.  457,  83  Pac.  812,  where  evidence  in  quiet 
title  suit  shows  defendants  contracted  to  purchase  of  owners,  that 
defendants,  the  owners,  and  plaintiff's  husband  agreed  that  latter 
should  advance  balance  due  and  take  deed  from  owners  to  secure 
balance  and  husband  deeded  land  to  plaintiff  without  consideration, 
and  that  defendants  were  in  possession,  plaintiff's  right  was  a  mort- 
age. 

Facts  Constituting  an  Implied  Trust  may  be  proved  by  parol. 

Approved  in  Mallagh  v.  Mallagh  (Cal.),  16  Pac.  537,  following  rule. 

Parol  Evidence  as  to  Consideration  of  deed.  See  note,  20  L.  R.  A. 
109. 

In  Action  to  Establish  Implied  Trust  on  ground  that  deed  executed 
to  one  and  money  furnished  by  another,  party  alleging  implied  trust 
must  clearly  prove  that  money  belonged  to  him. 

Approved  in  Copper  River  Min.  Co.  v.  McClellan,  2  Alaska,  146, 
holding  evidence  insufficient  to  establish  parol  trust  in  mines;  Eisen- 


87  Cal.  151-228    NOTES  ON  CALIFORNIA  REPORTS.  422 

berg  ▼.  Goldsmith,  42  Mont.  575,  119  Pae.  1130^  holding  evidence  in 
snit  to  establish  resulting  trust  of  one-eighth  of  mine  purchased  hj 
decedent  insufficient  to  show  that  at  time  of  purchase  decedent  loaned 
plaintiff  sum  equal  to  one-eighth  of  price  to  paj  for  latter's  interest. 
Distinguished  in  Morrow  ▼.  Matthew,  10  Idaho,  431,  79  Pac.  199, 
holding  rule  does  not  apply  in  action  to  establish  trust  in  mines 
located  under  "grubstake"  contract. 

27  OaL  151-162,  PEOPLE  ex  rel.  WRIGHT  ▼.  OOTTNTT  JUDGE  OF 
PI.ACEB. 

District  Gonrt  Alone  has  Jurisdiction  to  try  and  punish  for  eon- 
tempt  for  riolation  of  injunction  issued  out  of  district  court. 

Approved  in  Mau  t.  Stoner,  12  Wjo.  481,  76  Pac.  5S6,  discussing 
right  of  court  to  punish  for  contempt  where  commissioner  finds  party 
guilty. 

Courts,  Tribunals  and  Persons  authorized  to  punish  contempts. 
See  note,  117  Am.  St.  Rep.  958. 

Writ  of  Prohibition.    See  note.  111  Am.  St.  Rep.  944,  950. 

27  CaL  171-176,  STANFORD  v.  WORN. 

Proceedings  in  Oondenmation  must  Strictly  follow  statute. 

Approved  in  McCarty  v.  Southern  Pac.  Co.,  148  Cal.  216,  82  Pac. 
620,  holding  void  condemnation  of  lands  for  levees  outside  of  city 
by  city  in  own  name  instead  of  by  state  board  of  swamp  land  com- 
missioners. 

Oondenmation  Proceedings  are  a  Nullity  when  they  are  not  com- 
menced in  name  of  party  directed  by  statute. 

Approved  in  McCarty  v.  Southern  Pacific  Co.,  148  Cal.  216,  82 
Pac.  619,  holding  void  condemnation  of  lands  for  levees  outside  of 
city,  by  city  in  own  name  instead  of  by  state  board  of  swamp  land 
commissioners. 

27  OaL  175-228,  PEOPLE  ex  rel.  McOULLOITGH  ▼.  PAOHEGO. 

Pnbllc  Revenues  may  be  Appropriated  in  advance  of  their  receipt. 

Approved  in  Stein  v.  Morrison,  9  Idaho,  448,  75  Pac.  253,  following 
rule;  Hagan  v.  Commissioners'  Court  of  Limestone  County,  160  Ala. 
556,  49  So.  420,  holding  void  contract  for  erection  of  courthouse. 

When  an  Appropriation  is  Made  for  an  object  to  be  accomplished 
and  paid  for  within  constitutional  period  and  at  same  time  revenue  is 
provided  to  meet  appropriation,  contract  made  pursuant  to  appropria* 
tion  and  payable  cut  of  it  does  not  create  "debt"  within  prohibitory 
clause  of  Constitution. 

Approved  in  McGilvery  v.  City  of  Lewiston,  13  Idaho,  348,  90 
Pac.  349,  under  Lewiston  charter  council  may  create  sewer  district 
and  levy  assessments  on  lots  therein  in  proportion  to  benefits  re- 
ceived; Swanson  v.  Ottumwa,  118  Iowa,  176,  91  N.  W.  1053,  59  L.  R. 
A.  620,  holding  code,  sections  742-745,  894,  relating  to  taxation  for 
city  waterworks  violates  Constitution,  article  XI,  seotion  3,  limiting 
municipal  indebtedness. 

What  Gonstitutes  ^Indebtedness"  of  Municipality  within  constitu- 
tional and  statutory  restrictions.    See  notOi  23  L,  R.  A.  406. 
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87  OaL  228-238,  87  Am.  Dec.  66,  WILOOZSOlir  ▼.  BUBTQH. 

Judgment  Wifhout  Parties,  howeyer  perfect  in  form,  is  void. 

Approved  in  Ferrell  ▼.  Simmons,  63  W.  Va.  46,  129  Am.  St.  Bep. 
962,  59  S.  E.  752,  judgment  that  does  not  show  for  and  against  whom 
it  is,  is  void  for  uncertainty. 

Validity  of  Judgment  without  parties.  See  note,  129  Am.  St.  Bep. 
964. 

Bight  of  Oredlton  to  Qneetion  Validity  of  attachment.  See  note, 
35  li.  B.  A.  780. 

27  Oal.  288-248,  McMINK  ▼.  COONKOB. 

Certifl'cate  of  PnrcluuM  of  Bealtj  executed  hy  sheriff  on  execution 
sale  ie  incompetent  to  establish  any  right  to  possession  of  premises 
therein  described. 

Approved  in  Noland  v.  Coon,  1  Alaska,  41,  applying  rule  to  mar- 
shal's certificate  of  sale. 

Facta  Occurring  Subsequent  to  Filing  of  answer  materially  affecting 
rights  of  parties  to  advantage  of  defendant  should  be  embodied  in 
supplemental  answer. 

Approved  in  Bush  v.  Pioneer  Mining  Co.,  3  Alaska,  615,  title  ob- 
tained by  plaintiff  after  filing  of  original  complaint  is  available  by 
way  of  supplemental  complaint  'and  not  by  amendment. 

Jurisdiction  and  Powers  of  consuls.    See  note,  45  L.  B.  A.  499. 

Necessity  for  Galling  Subscribing  Witnesses  to  prove  attested  in- 
struments.   See  note,  35  L.  B.  A.  326,  328. 

27  CaL  248-253,  DOLL  ▼.  ANDBBSON. 

Gourt  may  Direct  Issue  of  Fact  to  be  tried  by  jury  though  parties 
have  waived  same. 

Approved  in  Bullock  v.  Consumers'  Lumber  Co.  (Cal.),  31  Pac.  367, 
following  rule;  Boper  Lumber  Co.'  v.  Elizabeth  City  Lumber  Co.,  137 
N.  C.  442,  49  S.  £.  950,  where  in  trespass  parties  submitted  issues 
and  stipulated  that  if  jury  should  answer  first  question  affirmatively 
then  it  was  admitted  that  defendant  trespassedi  stipulation  was 
binding. 

27  Oal.  253-265,  FBISBIE  ▼.  PBIOE. 
Wben  Tenancy  at  Will  is  terminated.    See  note,  120  Am.  St.  Bep.  43. 

27  OaL  255-258,  87  Am.  Dec.  76,  HALL  v.  AUBUBN  TUBNPIKE  00. 

In  Action  Against  Oorporation  by  Payee  of  note  executed  by  its 
officers  in  name  of  corporation,  for  debt  due  payee  from  their  person, 
evidence  that  note  not  given  for  corporate  debt  is  admissible  under 
answer  denying  execution  of  note. 

Approved  in  Dennie  v.  Clark,  3  Cal.  App.  763,  87  Pac.  60,  evidence 
as  to  material  changes  in  writing  relied  on  by  plaintiff,  after  same 
signed,  is  admissible  under  denial  of  execution. 

Extrinsic  Evidence  to  Show  who  is  liable  as  maker  of  note.  See 
note,  20  L.  B.  A.  706. 

27  Oal.  258-273,  WILSON  ▼.  BBAKNAN. 

Mortgagor  of  Personalty  may  Bedeem  after  conditions  of  mortgage 
are  broken  by  paying  debt  at  any  time  before  foreclosure  or  sale. 

Approved  in  Ely  v.  Williams,  6  Cal.  App.  458,  92  Pac.  395,  where 
chattel  mortgage  gives  mortgagee  right  to  take  possession  a  default, 
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prior  to  election  by  mortgagee  to  foreclose  does  not  bar  mortgagee's 
replevin  of  propefty. 

27  OaL  274-282,  80HBOEDEB  V.  JAHN& 

Limitations  Do  not  Bun  Against  Continuing  Tmst  till  demand. 

Approved  in  Kamihana  v.  Glade,  5  Haw.  498,  following  rule. 

Limitations  Do  not  Bun  Against  Trust  in  moneys  which  ate  to  be 
returned  on  demand  till  repudiation  of  trust  by  refusal  to  pay  on 
demand. 

Approved  in  Spencer  v.  Duncan  (Cal.),  40  Pac.  549,  holding  evidence 
did  not  show  sufficient  denial  of  trust  in  moneys  to  put  limitations  in 
operation. 

27  OaL  295-299,  8TEINBACH  ▼.  LEESE. 

Proof  of  Publication  of  Summons  can  only  be  made  by  parties 
named  in  statute. 

Approved  in  Hinkle  v.  Lovelace,  204  Mo.  223,  120  Am.  St.  Bep. 
698,  102  S.  W.  1019,  11  L.  B.  A.  (n.  s.)  730,  under  statute,  petition  in 
divorce  must  be  verified  by  plaintiff  in  person. 

Defendant  cannot  Appear  in  Action  so  as  to  give  court  jurisdiction 
over  his  person,  except  by  answering,  demurring,  or  giving  written 
notice  of  appearance. 

Approved  in  Salmonson  v.  Streiffer,  13  Cal.  App.  398,  110  Pac.  146, 
excepting  to  sufficiency  of  sureties  on  attachment  bond  is  not  an 
appearance  in  the  action. 

Writ  of  Assistance  Against  Owner  will  be  Befused  when  court  in 
mortgage  foreclosure  does  not  acquire  jurisdiction  over  person  own- 
ing land  at  time  of  foreclosure. 

Cited  in  Fox  v.  Stubenrauch,  2  Cal.  App.  93,  83  Pac.  84,  arguendo. 

Jurisdiction  of  Equity  to  Put  Party  in  possession  in  aid  of  decree. 
See  note,  93  Am.  St.  Bep.  164. 

27  Cal.  300-322,  McMINN  T.  WHELAK. 

Statutes  Belating  to  Service  by  Publication  must  be  strictly  fol- 
lowed. 

Approved  in  Livermore  v.  Batti,  150  Cal.  465,  89  Pac.  328,  applying 
rule  to  notice  by  posting  of  hearing  of  settlement  of  guardian's  ac- 
count. 

Creditor  at  Large  Without  Judgment  cannot  sue  to  set  aside 
debtor's  conveyance. 

Approved  in  Lyden  v.  SpohnPatrick  Co.,  155  Cal.  183,  100  Pac.  238, 
complaint  merely  alleging  commencement  of  action  against  debtor 
and  attachment  therein  on  property  involved  and  which  does  not 
allege  existence  of  indebtedness  nor  transfer  of  property  involved  is 
insufficient  to  set  aside  fraudulent  transfer. 

Conditions  Precedent  to  Equitable  Bemedies  of  creditors.  See  note, 
23  L.  B.  A.  (n.  s.)  40. 

If  Character  of  Witness  Is  Called  in  Question  during  trial  and  judge 
makes  remark  from  bench  indorsing  his  respectability,  it  is  ground 
for  reversal  if  testimony  of  witness  is  material. 

Approved  in  People  v.  Conboy,  15  Cal.  App.  101,  113  Pac.  704,  hold- 
ing remarks  of  judge  after  seven  hours'  deliberation,  that  there  was 
no  reason  why  twelve  honest  men  should  not  reach  a  conclusion,  are 
ground  for  reversal;  Hughes  v.  State,  3  Okl.  Cr.  391,  106  Pac  547,  and 
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Banks  ▼.  Stat^,  2  Okl.  Cr.  341,  101  Pac.  611,  both  holding  it  is  error 
to  single  out  defendant  and  inatmct  on  credibility  of  hie  testimony; 
State  ▼.  Greene,  33  Utah,  501,  94  Pac.  989,  in  adultery,  where  evidence 
of  defendant's  marriage  was  purely  indirect,  court's  remark  that 
man  should  not  live  in  a  town  for  years  with  woman  as  his  wife  and 
then  go  free  because  state  could  not  directly  prove  marriage  is  re- 
versible error;  Foster  v.  Hall,  1  Tenn.  Civ.  App.  36,  applying  rule  to 
remarks  of  judge  in  presence^ of  jury  as  to  effect  of  certain  evidence. 

Limited  in  Partelow  v.  Newton  &  Boston  By.  Co.,  196  Mass.  32,  81 
N.  E.  896,  refusing  to  reverse  for  unfavorable  comment  by  judge  on 
credibility  of  witness  where  instruction  states  jury  are  judges  of  cred- 
ibility. 

Distinguished  in  Bradbury  v.  McHenry  (Cal.),  57  Pac.  lOOO,  remark 
by  court  on  rejecting  evidence  offered  by  plaintiff  that  he  could  see 
plaintiff's  dilemma  and  wanted  to  give  them  all  possiblo  latitude,  but 
did  not  see  materiality  of  evidence,  was  not  reversible  error. 

Where  Certificate  of  Tax  Sale  is  to  "Michael  Dundon"  and  tax  deed 
is  to  "Patrick  Michael  Dundon,  Jr.,"  deed  is  inadmissible,  where  it 
appears  there  were  two  persons  of  such  names. 

Approved  in  Porter  v.  Butterfield,  116  Iowa,  732,  89  N.  W.  201, 
where  name  on  statement  of  consent  of  voters  to  grant  of  liquor  per- 
mit is  different  from  that  on  poll-books,  parol  is  inadmissible  to  show 
signer  voted  at  preceding  election  though  under  different  name. 

Presumption  of  Identity  of  Person  from  identity  of  name.  See 
note,  17  L.  B.  A.  825. 

Claimant  of  Land  in  Possession  failing  to  pay  taxes  and  purchasing 
at  tax  sale  does  not  thereby  acquire  title. 

Qualified  in  Allen  v.  Evans,  7  Ariz.  361,  64  Pac.  412,  where  plaintiff 
bought  land  in  1894  and  on  same  day  defendant,  an  adverse  claimant, 
took  possession  and  in  1895  property  was  sold  for  delinquent  taxes 
and  purchased  by  defendant,  plaintiff  not  entitled  to  enjoin  issuance 
of  tax  deed. 

Effect  of  Tax  Sale  on  Land  held  by  life  tenant.  See  note,  32  L.  B. 
A.  805. 

Necessity  for  Calling  Subscribing  Witnesses  to  prove  attested  in- 
struments.   See  note,  35  L.  B.  A.  326,  328. 

27  Cal.  32^337,  87  Am.  Dec.  81,  De  UPBEY  v.  De  UPBEY. 

Partition  Suit  Should  not  be  Dismissed  as  to  particular  defetidant 
unless  he  makes  disclaimer  in  absolute  and  unconditional  terms. 

Approved  in  Lorenz  v.  Jacobs  (Cal.),  3  Pac.  656,  and  Moore  ▼. 
Wallace,  16  Okl.  116,  82  Pac.  826,  both  following  rule. 

Any  Question  Affecting  Bights  of  Any  or  all  of  parties  may  be  tried 
and  determined  in  partition. 

Approved  in  Baca  v.  Anaya,  14  N.  M.  392,  94  Pac.  1019,  following 
rule;  Adams  v.  Hopkins  (Cal.),  69  Pac.  230,  rights  of  adverse  occu- 
pants may  be  determined  in  partition;  Snyder  v.  Am,  187  Mo.  178, 
86  S.  W.  199,  after  decision  in  partition  had  become  final  against 
plaintiff  and  one  of  defendants  declared  owner,  court  had  jurisdiction 
over  cross-bill  alleging  deed  made  pendente  lite  by  owner  to  other  de- 
fendant was  procured  by  fraud;  dissenting  opinion  in  German  Savings 
etc.  Soc.  V.  TuU,  136  Fed.  11,  69  C.  C.  A.  1,  majority  upholding  federal 
jurisdiction  over  partition  suit  and  refusing  to  making  realignment 
of  parties;  Emerio  v.  Alvarado,  64  Cal.  618^  629,  2  Pac.  487,  arguendo. 
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Partition  Suit.    See  note,  128  Am.  St.  Bep.  912. 
Effect  of  Oomimlflory  Partition.    See  note,  101  Am.  St.  Bep.  867. 
Bight  of  On«  Out  of  PoBBOssion  to  partition.    See  note,  20  L.  B.  A. 
620. 

27  OaL  837-339,  JENKINS  T.  FBINS. 

An  Application  for  an  Order  is  a  motion. 

Cited  in  dissentinf;  opinion  in  Gamble  v.  District  Court|  27  Nev* 
248,  74  Pac.  533,  arguendo. 

27  CaL  340-342,  PEOPLE  T.  HODOEa 

Acceaaory  must  be  Indicted  and  Tried  in  county  where  offense  of 
accessory  was  committed,  though  principal  offense  was  committed  in 
another  county. 

Difftinguiahed  in  Edge  ▼.  State,  117  Tenn.  414,  99  S.  W.  1100,  where 
physician  committed  criminal  operation  in  sister  state  on  female  who 
died  in  certain  county  in  Tennessee,  such  county  did  not  have  juris- 
diction over  prosecution  of  accessory  who  in  such  county  procured 
physician  to  perform  operation. 

27  Oal.  346-349,  BEED  ▼.  ELDBEPOE. 

Special  Contracts  and  Obligations  to  make  payment  in  gold  or 
silver.    See  note,  29  L.  B.  A.  617. 

27  OaL  350-367,  EUJS  ▼.  POLHEBlUa 

Word  "Claim"  as  Used  in  Acts  concerning  estates  of  decedents, 
when  referring  to  claims  against  estate,  includes  a  mortgage. 

Approved  in  Dodpon  v.  Crocker,  16  S.  D.  488,  94  N.  W.  393,  when 
defendant  agreed  to  purchase  of  plaintiff  a  mechanic's  lien  provided 
it  was  first  claim  on  property,  term  "claim"  include^  taxes. 

27  Oal.  360-369,  AMEBICAN  CO.  ▼.  BBADFOBD. 

An  Easement  or  Servitude  may  be  Created  by  grant  or  prescription. 

Approved  in  Tuba  Cons.  Gk>ldfields  v.  Hilton,  16  Cal.  App.  232,  116 
Pac.  714,  determining  right  to  take  driftwood  from  land. 

In  Order  for  Presumption  of  Title  from  use  of  water  to  be  conclu- 
sive, right  to  use  of  water  must  have  been  asserted  under  claim  of 
title  with  knowledge  and  acquiescence  of  person  having  prior  right. 

Approved  in  Bichard  v.  Hupp  (Cal.),  37  Pac.  921,  where  flume  con- 
structed over  another's  land,  evidence  was  admissible  to  show  aban- 
donment  of  prescriptive  easement. 

Prescriptiye  Title  to  Water.    See  note,  93  Am.  St.  Bep.  714,  722. 

Bight  of  Prior  Appropriation  of  water.    See  note,  30  L.  B.  A.  671. 

Burden  of  Proving  Bight  to  Water  by  adverse  use  is  on  claimant. 

Approved  in  Anderson  v.  Bassman,  140  Fed.  26,  following  rule. 

Distinguished  in  Alper  v,  Tormey,  7  Cal.  App.  11,  93  Pac.  404,  where 
^  evidence  indisputably  shows  use  of  easement  was  open  and  continu- 
ous for  statutory  period  with  defendant's  knowledge,  but  latter 
claimed  use  was  permissive,  question  of  support  of  finding  of  pre- 
scription is  not  one  of  burden  of  proof. 

27  Cal.  369-372,  BAOLEY  y.  WABD. 

Filing  and  Becording  in  Becorder's  Office  of  copies  of  docket  entries 
of  justice  of  peace  does  not  make  judgment  a  lien  on  judgment  debtor's 
realty. 
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Approved  in  Erkson  t.  Parker,  3  Cal.  App.  100,  84  Pae.  438,  under 
Code  of  Ciyil  Procedure,  section  710,  certified  copy  of  judgment,  and 
not  an  abstract  in  form  prescribed  by  sections  900  and  897^  must  be 
filed  with  auditor.  * 

Docketing  Jndgments.    See  note,  87  Am.  St.  Bep.  673. 

27  OaL  372-375,  ELOIK  v.  HILL. 

Bights  of  Transferee  After  Maturity  of  negotiable  paper.  See 
note,  4«  L.  B.  A.  757,  778. 

27  Cal.  376-S94»  CBOWTHEB  ▼.  BOWLANBSON. 

Proof  That  Grantor  at  Time  of  Oonyeyance  was  incapacitated  from 
taking  rational  care  of  property  by  reason  of  mental  delusion  is  suffi- 
cient to  set  aside  conveyance  for  insanity. 

Reaffirmed  in  Qarke  ▼.  Irwin,  63  Neb.  547,  88  N.  W.  786. 

If  One  ia  Indnced  to  Execute  Conveyance  while  insane,  limitations 
do  not  run  against  his  right  to  set  deed  aside  until  reason  restored. 

Reaffirmed  in  Clarke  v.  Irwin,  63>  Neb.  54»,  88  N.  W.  786. 

27  CaL  394-404,  PEOPLE  v.  SHOTWELL. 

One  Quilty  of  Forging  Check  and  of  Attempting  to  pass  it  with  in- 
tent  to  defraud  another  may  be  tried  for  these  acts  as  constituting 
one  crime. 

Approved  in  State  v.  Swensen,  13  Idaho,  6,  81  Pac.  380,  holding 
information  for  forgery  defective  in  failing  to  allege  making  of  in- 
strument was  with  intent  to  defraud. 

Where  Statute  Makes  Two  or  More  Distinct  Acts  connected  with 
same  transaction  indictable,  they  may  be  joined  in  one  count. 

Approved  in  Irvin  v.  State,  52  Fla.  55,  41  So.  786,  applying  rule  in 
prosecution  for  keeping  gaming-table. 

Objection  to  Indictment  as  Charging  More  than  one  offense  must  be 
taken  by  demurrer. 

Approved  in  Irvin  v.  State,  52  Fla.  56,  41  So.  786,  following  rule. 

27  Cal.  404-408,  PEOPLE  T.  ANTONIO. 

Jurisdiction  to  Punish  Crimes  committed  by  or  against  Indians. 
See  note,  21  L.  B.  A.  170. 

27  Cal.  408-413,  BUBNETT  ▼.  PACHECO. 

Statement  on  Appeal  Which  Does  not  Specify  Errors  relied  on  is  in- 
sufficient. 

Reaffirmed  in  Chase  v.  Alaska  F.  &  L.  Co.,  2  Alaska,  84. 

27  Cal.  415-418,  PABTBIDGE  Y.  SAN  FBANCISCO. 

Statement  on  Application  for  New  Trial  should  specify  errors  re- 
lied on. 

Reaffirmed  in  Chase  v.  Alaska  F.  &  L.  Co.,  2  Alaska,  84. 

27  CaL  425-432,  87  Am.  Dec.  87,  AGNEW  v.  STEAMEB  CONTRA 
COSTA. 

Carrier's  Liability  for  Loss  of  or  injury  to  livestock.  See  note, 
130  Am.  St.  Bep.  438. 

27  CaL  433-438,  87  Am.  Dec.  90,  BUCKOUT  ▼.  SWIFT. 

Severance  and  Bemoval  of  House  from  Land  covered  by  mortgage 
withdraws  house  from  operation  of  mortgage  lien. 
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Disapproved  in  Sanford  v.  Kunkel,  30  Utah,  387,  85  Pae.  366,  re- 
moval of  building  by  third  persons  to  land  other  than  that  on  which 
erected,  without  knowledge  of  owner,  does  not  relieve  building  from 
liability  for  mechanic's  lien. 

Mortgagee's  Bight  of  Action  against  third  persons  for  invasion  of 
their  rights.    See  note,  109  Am.  St.  Rep.  436. 

27  Oal.  439-451,  NOBBIS  ▼.  HEKSUST. 

If  Word  "HeiTB"  is  Used  in  General  Sense  to  indicate  those  to  whom 
bj  law  property  would  pass  by  descent  and  not  in  special  sense  to 
designate  particular  individuals,  whole  estate  vests  in  fee  simple. 

Approved  in  Estate  of  De  Bernede,  4  Cof.  Prob.  494,  discussing 
meaning  of  word  "descendants"  with  reference  to  Civil  Code,  section 
1334. 

ContrlTances  Designed  to  Operate  In  Beetraint  of  alienation  of  prop- 
erty or  to  divert  it  from  regular  course  of  descent  are  discouraged. 

Cited  in  Estate  of  Hall,  4  Cof.  Prob.  448,  449,  bequest  to  person  on 
attaining  age  of  twenty-five  years  is  vested  on  death  of  testator. 

Bole  in  Shelley's  Case.  See  note,  29  L.  B.  A.  (n.  s.)  975^  1038,  1072, 
1160. 

27  OaL  451-465,  McLAUOHUN  v.  PIATTI. 

If  Ctoods,  While  Mingled  With  Others,  are  sold  by  number,  weight 
or  measure,  title  remains  in  seller  until  property  is  separated  and 
identified. 

Approved  in  Potts  Drug  Co.  v.  Benedict,  156  Cal.  329,  104  Pac.  435, 
25  L.  B.  A.  (n.  s.)  609,  construing  assignment  of  leasehold  as  oper- 
ating as  present  transfer. 

Snfflciency  of  S^ection  or  Designation  of  goods  sold  out  of  larger 
lot.     See  note,  26  L.  B.  A.  (n.  s.)  15,  45,  56.- 

Bill  of  Sale  of  Specific  Number  of  cattle  in  herd,  giving  purchaser 
right  of  selection,  gives  purchaser  right,  after  demand  and  refusal, 
to  recover  possession  of  entire  herd  in  action  at  law  and  then  make 
selection. 

Approved  in  Garcia  v.  Gunn,  119  Cal.  322,  51  Pac.  687,  upholding 
replevin  to  recover  wild  goat  skins  taken  by  trespassers  on  island 
leased  by  plaintiff  from  Mexican  government. 

Insolvency  Alone  is  not  Ground  for  specific  performance  of  sale  of 
personalty. 

Approved  in  Livesley  v.  Johnston,  45  Or.  50,  106  Am.  St.  Bep.  647, 
76  Pac.  9^51,  following  rule;  Bidenbaugh  v.  Thayer,  10  Idaho,  671,  80 
Pac.  232,  enforcing  specific  performance  of  contract  to  furnish  cord- 
wood  where  part  of  wood  furnished. 

Miscellaneous.— Cited  in  Welti  v.  Gaba,  160  Cal.  327,  116  Pae.  964, 
to  effect  that  use  of  word  "sold"  does  not  always  import  present  sale. 

27  OaL  470-475,  PEOPLE  v.  BANVABD. 

Motion  for  Nonsuit  Should  Contain  precise  grounds  therefor. 

Beaffirmed  in  Estate  of  Higgins,  156  Cal.  260,  104  Pac.  8.^ 

In  Quo  Warranto  Where  Belator  Claims  Office  as  against  incumbent, 
court  may  determine  right  of  either  party  thereto. 

Approved  in  dissenting  opinion  in  People  v.  Horan,  34  Colo.  325, 
86  Pac.  259,  majority  holding  proceedings  in  quo  warranto  for  pur- 
pose of  oufiting  one  from  public  office  cannot  be  converted  into  elec- 
tion contest. 
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27  Oal.  476-483,  HILL  ▼.  SMITH. 

BeqnUdtes  and  Sufficiency  of  Denials  in  answer  stated. 

Cited  in  Milwaukee  Gold  etc.  Co.  v.  Gordon,  37  Mont.  215,  95  Pac. 
997,  upholding  sufficiency  of  allegation  that  defendant  has  not  suffi- 
cient knowledge  or  information  to  form  a  belief  as  to  matters  alleged 
in  complaint. 

Fact  That  Miner  Works  Claim  In  Such  Way  as  to  cause  least  pos- 
sible injury  to  ditch  and  water  flowing  therein  is  no  defense  to  action 
for  injuries  caused  thereby. 

Approved  in  Salstrom  v.  Orleans  Bar  Gold  Min.  Co.,  153  Cal.  555, 
96  Pac.  294,  holding  liable  hydraulic  miner  who  places  bar  in  course 
of  stream  and  above  same  deposits  mining  debris,  so  as  to  cause  por- 
tion of  riparian  owner's  land  to  be  washed  away,  irrespective  of 
question  of  negligence. 

Pollution  of  Stream  by  Mining.    See  note,  24  L.  B.  A.  67. 

Beaaons  Constituting  Qronndwork  of  rules  of  common  law  touching 
water  rights  are  in  effect  in  this  state. 

Limited  in  Lux  v.  Haggin  (Cal.),  4  Pac.  922,  discussing  rights  of 
appropriators  of  rurning  water  and  riparian  rights. 

In  ControTendes  Over  Water  Bights  for  Mining  Pnrposes  effect  on 
rights  of  prior  appropriators  of  acts  of  subsequent  appropriators  is 
determinative  question. 

Approved  in?  Lux  v.  Haggin  (Cal.),  4  Pac.  926,  discussing  respec- 
tive rights  of  riparian  owners  and  appropriators  of  waters  of  run- 
ning stream. 

Bight  of  Prior  Appropriation  of  Water.    See  note,  30  L.  B.  A.  673. 

Miscellaneous. — Cited  in  Mogollon  etc.  Copper  Co.  v.  Stout,  14  N.  M. 
254,  91  Pac.  726,  to  point  that  fact  that  complaint  unites  necessary 
allegations  for  legal  and  equitable  relief  does  not  deprive  party  of 
right  to  jury  trial  on  legal  issues. 

27  CaL  489-491,  PEOPLE  ▼.  AH  PIKQ. 

Mere  Fact  That  One  is  With  Another  who  enters  houso  and  steals 
therefrom,  and  sees  him  Siteal  without  interfering,  does  not  render 
him  guilty  of  entering  dwelling  with  intent  to  steal. 

Approved  in  Moore  v.  State,  4  Okl.  Cr.  216,  111  Pac.  824,  instruc- 
tion that  one  who  stands  by  and  consents  or  acquiesces  in  commis- 
sion of  crime  is  a  participant  therein  is  erroneous. 

27  Cal.  491-495,  HEQELEB  ▼.  HENCKELL. 

If  Statement  on  Motion  for  New  Trial  is  not  filed  within  statutory 
time,  right  to  move  for  new  trial  is  waived. 

Distinguished  in  Sherman  v.  Southern  Pac.  Co.,  31  Nev.  287,  102 
Pac.  257,  attorney's  affidavit  that  owing  to  business  taking  him  to 
another  state  after  expiration  of  extension  of  time  to  move  for  new 
trial  and  impression  that  stipulation  included  another  day,  he  neg- 
lected to  get  extension,  entitles  him  to  relief. 

Clerical  Errors  In  Entries  of  Judicial  Proceedings  may  be  corrected 
after  term  if  record  itself  shows  the  error. 

Approved  in  San  Francisco  v.  Brown,  153  Cal.  650,  96  Pac.  284,  up- 
holding power  of  court,  on  plaintiff's  motion,  at  any  time  to  correct 
judgment  entered  by  clerk  at  defendant's  request  which  was  different 
from  that  rendered;  Milwaukee  Trust  Co.  v.  Clark  Realty  Co.,  146 
Wis.  237|  131  ^.  W.  361,  order  of  sale  could  not,  after  land  sold,  be 
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amended  nunc  pro  tune  by  inserting  words  "to  sell  entire  estate  and 
interest,  including  interest  of  mortgagee,"  so  as  to  conform  to  statute. 

Judge  at  Ghamben  baa  No  Power  to  make  order  directing  clerk  to 
eater  in  minutes  nunc  pro  tunc  an  order  alleged  to  have  been  made 
in  open  court. 

Approved  in  Klein  v.  Southern  Pae.  Co.,  40  Fed.  216,  fact  that 
judge  at  chambers  expressed  willingpiess  to  make  desired  order  ex- 
tending time  for  filing  motion  for  new  trial,  where  no  such  order 
actually  made  in  court,  does  not  warrant  entry  of  such  order  nunc  pro 
tune. 

Entry  of  Jndgment  Nunc  Pro  Tunc.    See  note,  20  L.  B.  A.  147. 

27  Oal.  496-^97,  WALIiAOE  ▼.  ELDBEDOE. 

Special  Contracts  and  Obligationa  to  make  payment  in  gold  or 
silver.    See  note,  29  L.  B.  A.  517. 

Miscellaneous. — Cited  in  Lawler  ▼.  Bashford-Burmister  Co.,  5  Ariz. 
101,  46  Pac.  74,  as  to  requisites  of  petition  for  setting  aside  default. 

27  Oal.  498-500,  WALI.ACE  ▼.  ELDBEDGE. 

Special  Contracts  and  Obligations  to  make  payment  in  gold  or 
silver.    See  note,  29  L.  B.  A.  517. 

27  OaL  500-502,  PEOPI.E  ▼.  BBOWN. 

Where  Evidence  In  Criminal  Case  la  Conflicting,  appellate  court 
will  not  grant  new  trial  on  ground  that  verdict  is  contrary  to  evi- 
dence. 

Beaffirmed  in  Territory  v.  Miramontez,  4  Ariz.  180,  36  Pac.  36. 

27  Cal.  502-506,  OWEN  V.  DOTY. 

Bight  to  Civil  Action  for  forcible  entry  and  detainer.  See  note, 
121  Am.  St.  Bep.  391. 

27  Cal.  507-515,  87  Aifi.  Dec.  95,  PEOPLE  y.  "EJNQ. 

Criminal  Code  has  Worked  Same  Change  in  criminal  pleadings  as 
has  been  wrought  by  Civil  Code  in  civil  actions. 

Approved  in  State  v.  Sly,  11  Idaho,  112,  113,  115,  80  Pac.  1126, 
1127,  upholding  sufficiency  of  information  for  murder;  State  v.  Hli- 
boka,  31  Mont.  460,  78  Pac.  967,  information  charging  accused  com- 
mitted murder,  willfully,  unlawfully,  feloniously  and  premeditatedly 
and  of  his  malice  aforethought,  charges  murder  in  first  degree. 

Indictment  for  Murder  Need  not  Aver  means  by  which  homicide 
was  committed. 

Beaffirmed  in  Molina  v.  Territory,  12  Ariz.  16,  95  Pac.  103. 

Juror  not  Incompetent  for  Implied  Bias  unless  he  entertains  fixed 
opinion  as  to  guilt  or  innocence  of  defendant. 

Approved  in  Brady  v.  Territory,  7  Ariz.  19,  60  Pac.  700,  following 
rule;  Leigh  v.  Territory,  10  Ariz.  134,  85  Pac.  950,  holding  juror  not 
disqualified  because  of  opinion. 

Indictment  for  Murder  Designating  Degree  of  murder  is  not  void. 

Beaffirmed  in  State  v.  Noah,  20  N.  D.  292,  124  N.  W.  1126. 

What  Intoxication  will  Excuse  Crime.  See  note,  36  L.  B.  A.  470, 
474. 

Miscellaneous. — Cited  in  People  v.  Biggins  (Cal.),  3  Pac.  856,  up- 
holding  charge   against    involuntary    manslaughter   where   evidence 
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showed  deceased  while  drunk  assaulted  defendant ,  who  thereupon 
knocked  him  down  and  jumped  on  his  face,  from  which  act  death 
ensued. 

27  OaL  522-524,  PEOPLE  T.  OAZALia 
Notice  of  Motion  la  Necessary  to  supply  lost  pleading. 
Approved  in  dissenting  opinion  in  Gamble  v.  District  Court,  27 

Nev.  246,  74  Pac.  532,  as  to  necessitj  for  motion  to  change  place  of 

triaL 

87  OaL  524-565,  CABPENTIEB  ▼.  WEBBTEE. 

One  Tenant  in  Oommon  may  be  Ghiilty  of  ouster  of  cotenant  by  en- 
tering into  exclusive  possession  of,  and  excluding  him  from,  portion 
less  than  whole  of  common  property. 

Approved  in  Tustin  v.  Faught,  23  Cal.  242,  reaffirming  rule; 
Hawaiian  Commercial  etc.  Co.  v.  Waikapu  Sugar  Co.,  9  Haw.  81,  dis- 
cussing whether  there  had  been  ouster  by  one  tenant  in  common  from 
portion  of  land. 

Oreation  of  PieacriptlTe  Title  by  adverse  possession  by  one  coten- 
ant.   See  note,  109  Am.  St.  Rep.  610,  621. 

Miscellaneous. — Cited  in  dissenting  opinion  in  Candelaria  v.  Yal- 
lejos,  13  N.  M.  172,  81  Pac.  599,  to  point  that  rights  in  water  ditch 
are  governed  by  law  regulating  tenancy  in  common. 

27  OaL  565-^72,  BOFF  ▼.  DUANE. 

Trespasser  cannot  Befnse^to  Account  for  Bents  and  Profits  by  show- 
ing that  they  were  disbursed  for  benefit  of  owner. 

Beaffirmed  in  Bowman  v.  Hazen,  69  Kan.  700,  77  Pac.  596. 

Bigbt  to  CivU  Action  for  forcible  entry  and  detainer.  See  note, 
121  Am.  St.  Bep.  410. 

27  OaL  572-588,  PEOPLE  ▼.  POOL. 

Wliere  Several  Conspire  to  Bob  and  to  resist  arrest  even  to  taking 
life,  and  after  robbery  kill  officer  in  resisting  arrest,  acts  and  declara- 
tions of  one  in  furtherance  of  common  design  are  acts  of  all. 

Approved  in  People  v.  Kauffman,  152  Cal.  336,  92  Pac.  863,  uphold- 
ing sufficiency  of  evidence  to  sustain  finding  of  conspiracy  to  resist 
arrest  in  furtherance  of  which  officer  killed,  where  parties  conspired 
to  commit  burglary. 

Homicide  In  Carrying  Out  unlawful  conspiracy.  See  note,  68  L.  B. 
A.  199,  216,  220. 

Homicide  in  Commission  of  unlawful  act.  See  note,  63  L.  B.  A. 
402. 

Homicide  in  Besisting  Arrest  or  of  officers  of  justice.  See  note, 
66  L.  B.  A.  372,  373,  384. 

Evidence  of  Other  Crimes  is  admissible  to  show  motive. 

Approved  in  Thompson  v.  United  States,  144  Fed.  18,  75  C.  C.  A. 
172,  where  defendant  charged  with  counterfeiting  bank  notes  in  con- 
nection with  another,  testimony  of  latter  that  prior  to  making  of  notes 
defendant  told  him  that  he  was  liable  to  arrest  for  abortion  and  wanted 
notes  for  bail,  is  admissible  to  show  motive;  State  v.  Martin,  47  Or. 
286,  83  Pac.  850,  in  murder,  evidence  that  defendant  had  had  inter- 
course with  deceased's  daughter  is  admissible  to  show  motive  in  con- 
nection with  evidence  of  decedent's  threats  to  prosecute  for  seduction. 
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Evidence  of  Otlier  Crimes  in  criminal  cases.  See  note,  62  L.  B.  A. 
211. 

Words  "Willful,''  «<DeUberate"  and  'Tremedltated,"  as  used  in  stat- 
ute relating  to  murder,  mean  same  thing. 

Cited  in  dissenting  opinion  in  Cook  v.  State,  46  Fla.  70,  73,  35  So. 
682,  683,  discussing  sufficiency  of  instruction  on  premeditation. 

There  1b  a  *'Willful  Killing"  Whenever  There  la  Simply  a  specific 
intent,  a  design  or  purpose  to  take  life. 

Beaffirmed  in  Smith  v.  State,  126  Ga.  546,  55  S.  E.  476. 

Bight  of  Policeman  to  make  arrest.    See  note,  84  Am.  St.  Bep.  696. 

Bight  to  Beslst  Arrest.    See  note,  84  Am.  St.  Rep.  702. 

What  Information  Accused  is  Entitled  to  at  time  of  arrest.  See 
note,  42  L.  B.  A.  676. 

27  Gal  588-596,  DOBE  v.  SELLEBS. 

If  Contractor  Agrees  to  Oonstruct  Building  in  consideration  of  sum 
due  by  him  to  owner,  portion  of  contract  price  represented  by  debt 
is  no  lien  on  building. 

Approved  in  Hampton  v.  Christensen,  148  Cal.  736,  84  Pac.  202, 
upholding  right  of  owner  to  deduct  from  completion  payment  mate- 
rials necessarily  supplied  by  owner  by  reason  of  contractor's  failure 
to  place  them  in  building  and  also  stipulated  damages  for  contractor's 
delay  in  completion. 

Payment  to  Contractors  or  Subcontractors  as  affecting  liens  of  sub- 
ordinate claimants.    See  note,  20  L.  B.  A.  561. 

Employees  of  Contractor  Acquire  Ho  Iden  independent  of  the  one 
existing  on  original  contract  which  they  may  enforce  for  amount  due 
them  to  extent  of  sum  due  contractor. 

Overruled  in  Los  Angeles  etc.  Brick  Co.  v.  Los  Angeles  etc. 
Development  Co.,  7  Cal.  App.  463,  464,  94  Pac.  776,  determining  right 
of  subcontractor's  materialman  to  lien. 

27  Cal.  696-603,  VANDEWATEB  T.  McBAE. 

Effect  of  Mortgage  on  Liability  of  Maker  and  indorser  of  note 
stated. 

Cited  in  Kinsel  v.  Ballon,  151  Cal.  761,  762,  91  Pac.  623,  indorser  of 
note  secured  by  mortgage  may  be  sued  on  his  obligation  without  fore- 
closure of  mortgage. 

27  Cal.  603-^07,  CUKNINOHAM  V.  HAWKIN8. 
A  Mortgage,  as  Between  Parties,  does  not  pass  legal  title  to  grantee. 
Beaffirmed  in  Halloran  v.  Holmes,  13  N.  D.  420,  101  N.  W.  313. 

27  CaL  611-613,  87  Am.  Dec.  102,  DELAIO)  v.  HTETT. 

Payment  of  Part  of  Amount  Due  on  money  judgment  under  agree- 
ment that  it  shall  operate  as  full  satisfaction  will  not  discharge  judg- 
ment. 

Cited  in  Marshall  v.  Bullard,  114  Iowa,  465,  87  N.  W.  428,  54  L.  B. 
A.  862,  where  assignee  of  judgment  issued  execution  against  one  of 
two  debtors,  but  before  levy  agreed  with  third  party  to  satisfy  whole 
if  half  of  judgment  paid,  and  latter  paid  it,  agreement  is  valid. 

Nature  and  Elements  of  Accord  and  satisfaction.  See  note,  100  Am. 
St.  Bep.  419,  428,  429. 

Accord  and  SaUsf action  by  part  payment.    See  note,  20  L.  B.  A.  786. 
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27  GaL  618-680,  OBEiaHTON  ▼.  MAK80K. 

Statutes  Creating  Lien  on  IiOt  for  street  improvements  must  be 
strictly  construed. 

Approved  in  McCarty  v.  Southern  Pacific  Co.,  148  Cal.  216,  82 
Pac.  619,  holding  void  condemnation  of  lands  for  levees  outside  of 
city  by  city  in  own  name  instead  of  by  state  board  of  swamp  land 
commissioners. 

Local  Assessments  for  Benefits,  on  property  exempt  from  general 
taxation.     See  note,  35  L.  R.  A.  33. 

Statute  Creating  Lien  on  Lot  to  secure  payment  of  assessment  for 
street   improvements   must   be   strictly   construed. 

Reaflirmed  in  State  v.  Duis,  17  N.  D.  322,  116  N.  W.  752. 

Whetber  a  Personal  Liability  may  be  created  for  an  easement.  See 
notes,  133  Am.  St.  Bep.  932;  35  L.  B.  A.  61. 

27  CaL  630-688,  PEOPLE  ▼.  TSLAS. 

Intent  to  Commit  Violence  Accompanied  by  acts  which  if  not  in- 
terrupted would  be  followed  by  personal  violence  amount  to  an  assault. 
BeafiSrmed  in  People  v.  Piercy,  16  Cal.  App.  15,  116  Pac.  322. 

27  Cal.  643-649,  LEACH  ▼.  DAY. 

Injunction  Does  not  Lie  to  Bestrain  Trespass  where  complainant  has 
adequate  remedy  at  law.  -^ 

Approved  in  Waskey  v.  McNaught,  163  Fed.  934,  90  C.  C.  A.  289, 
upholding  injunction  pendente  lite  as  ancillary  to  ejectment  to  recover 
mines. 

Injunction  Against  Trespass  on  Bealty.  See  note,  99  Am.  St.  Bep. 
745. 

Injunctioa  Against  Repeated  Trespass.  See  note,  13  L.  B.  A.  (n.  s.) 
177. 

Injunction  or  Ejectment  as  Proper  Remedy  where  highway  illegally 
opened.    See  note,  25  L.  B.  A.  (n.  s.)  511. 

Injunctiye  Relief  as  to  Fences  or  Ctates.  See  note,  7  L.  B.  A. 
(n.  s.)  69. 

27  CaL  649-656,  MARBINER  ▼.  SBHTH. 

Purdiaser  of  Land  Subject  to  Lien  of  judgment  obtained  by  fraud 
against  his  grantor  cannot  remove  lien  and  enjoin  sale  under  judg- 
ment unless  he  af&rmatively  shows  sale  will  injure  him. 

Reaffirmed  in  Frankel  v.  Qarrard,  160  Ind.  213,  66  N.  E.  689. 

Distinguished  in  Austin  v.  Union  Paving  etc.  Co.,  4  Cal.  App.  613, 
88  Pac.  732,  sale  of  land  on  execution  against  grantor  of  legal  title* 
which  has  passed  to  plaintiff  casts  cloud  upon  plaintiff's  title  and 
he  may  enjoin  sale. 

Injunctions  Against  Execution  Sales  or  other  proceedings  under 
final  process.     See  note,  30  L.  B.  A.  102. 

Assignment  of  Right  to  Set  Aside  Judgment.  See  note,  15  L. 
B.  A.  813. 

27  Cal.  665-685,  PEOPLE  ▼.  BOARD  OF  SUPERVISORS  OF  SAN 
FRANCISCO. 
Roles  of  Civil  Practice  Act  are  applicable  to  proceedings  in  man- 
damus. 
Reaffirmed  in  Taylor  v.  Borks^  6  Cal.  App.  228,  91  Pae.  815. 
I  0»1.  Notes— 28 
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Wh«re  PeMmptory  Writ  of  MaiUUunmi,  without  alternative  writ, 
ia  asked,  court  may  grant  anj  relief  consistent  with  case  made  and 
embraced  within  issues. 

Approved  in  School  District  t.  School  District,  33  Colo.  52,  78 
Pac.  692,  following  rule  and'  permitting  amendments  to  conform  to 
relief  granted. 

OrlgSial  Jurisdiction  of  Ckmrt  of  last  resort  in  mandamus.  See 
note,  58  L.  B.  A.  853. 

27  Oal.  685-688,  LEVY  ▼.  OETLESON. 

An  Order  Donjring  Motion  to  Betas  Costs  can  be  reyiewed  on  ap- 
peal from  judgment  only  by  annexing  statement. 

Beaflrmed  in  Schomberg  ▼.  Iiong,  15  N.  D.  507,  108  N.  W.  332. 
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OASES  IN  28  CALIFORNIA. 


28  Oal.  11-13,  PBADEB  v.  OBIMM. 

Flaintifl  in  Action  <»  Injunction  Bond  is  not  entitled  to  attorney's 
fees  unless  he  has  actually  paid  attorney. 

Beaffirmed  in  Hooper  y.  Patterson  (Cal.),  36  Pac.  514. 

Bocovery  on  Injunction  Bond  of  attorneys'  fees  necessarily  ex- 
pended in  dissolving  injunction.    See  note,  16  L.  B.  A.  (n.  s.)    76. 

28  Cal.  18-21,  FOBD  Y.  CHAMBEB8. 

Miscellaneous — Cited  in  Bullard  ▼.  His  Creditors,  56  Cal.  603, 
fraud,  in  civil  taction,  may  be  found  upon  simple  preponderance  of 
evidence. 

28  Oal.  21-26,  PEOPLE  ▼.  SBfYTH. 

Olalmant  of  Oi&ce  can  Beoov«r  Salary  thereof  only  on  proof  of  title. 

Approved  in  Bannerman  v.  Boyle,  160  Cal.  199,  200,  116  Pac.  732, 
733,  applying  rule  under  amendment  of  1801  to  Political  Code,  sec- 
tions 936,  93i7. 

De  Jnre  Officer  is  Entitled  to  Salary,  though  it  has  been  paid*  to 
one  in  possession  without  right. 

Approved  in  Albright  v.  Sandoval,  216  U.  S.  340,  30  Sup.  Ct. 
320,  54  L.  Ed.  508,  affirming  14  N.  M.  349,  93  Pac.  718,  and  hold- 
ing de  jure  officer  may  recover  from  de  facto  incumbent  fees  and 
emoluments  of  office,  less  actual  cost  of  obtaining  them;  Macfarlane 
V.  Damon,  8  Haw.  28,  salary  of  office  follows  title;  Bansom  v.  City 
of  Boston,  192  Mass.  306,  78  N.  B.  484,  veteran  employed  in  labor 
service  of  city  may  sue  to  recover  wages  accruing  subsequent  to 
wrongful  discharge;  dissenting  opinion  in  Chubbuck  v.  Wilson,  151 
Cal.  174,  90  Pac.  526,  majority  holding  under  statute  incumbent  is 
entitled  to  salary  pending  contest;  Gibbs  v.  Manchester,  73  N.  H. 
270,  61  Atl.  131,  arguendo. 

Distinguished  in  Merkley  v.  Williams,  3  Cal.  App.  270,  84  Pac. 
1016,  and  Chubbuck  v.  Wilson,  151  Cal.  164,  90  Pac.  527,  both  hold- 
ing under  statute  incumbent  entitled  to  salary  pending  contest. 
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Disapproved  in  Coughlin  v,  McElroy,  74  Conn.  402,  92  Am.  St. 
Bep.  224,  50  Atl.  1027,  holding  contrary;  Brown  v.  Tama  County, 
122  Iowa,  750,  101  Am.  St.  Rep.  296,  98  N.  W.  564,  officer  de  jure 
after  gaining  possession  cannot  recover  from  county  salary  paid  to 
officer  de  facto;  Stearns  v.  Sims,  24  Okl.  632,  104  Pac.  47,  de  jure 
chief  of  police,  wrongfully  suspended,  cannot  recover  from  city 
salary  paid  chief  of  police  de  facto  during  such  period. 

De  Facto  Offlcers.     See  note,  140  Am.  St.  Bep.  192. 

Effect  of  Payment  to  De  Facto  Officer  upon  right  of  officer  de 
jure  to  salary.     See  note,  19  L.  B.  A.  689. 

Wlien  Official  Bond  Binds  Sureties  and  what  irregularities  fail  to 
relieve  them  from  liability.     See  note,  90  Am.  St.  Bep.  192. 

Necessary  Parties  to  Proceedings  in  mandamus.  See  note,  105 
Am.  St.  Bep.  125. 

28  Oal.  2&-S7,  USESB  ▼.  OhAXK, 

Becitals  In  a  Judgment  Entered  by  the  clerk  are  unnecessary. 

Approved  in  Lauret  v.  Miller  (Cal.),  11  Pac.  744,  refusing  to  take 
notice  therefrom  that  plaintiff  moved  for  judgment  on  pleadings. 

28  Cal.  37-44,  87  Am.  Dec.  103,  BAMSDELL  ▼.  TXTLLER. 

Property  Oonveyed  to  Wife  for  Money  consideration  is  presumed 
to  be  common  property. 

Approved  in  Nilson  v.  Sarment,  153  Cal.  527,  126  Am.  St.  Bep. 
91,  96  Pac.  316,  statute  changing  rule  not  retroactive. 

What  is  Ck>mmunity  Property.  See  notes,  126  Am.  St.  Bep.  125; 
4  Cof.  Prob.  67. 

» 

Parties  Purchasing  from  Husband  real  estate  deeded  to  wife  for 
money  consideration  do  bo  at  their  peril. 

Approved  in  Nilson  v.  Sarment,  153  Cal.  532,  126  Am.  St.  Bep. 
91,  96  Pac.  318,  purchaser  from  wife  of  property  taken  in  her  name 
must  ascertain  at  his  peril  whether  it  is  community  property. 

Parol  Evidence  as  to  Consideration  of  Deed.  See  note,  20  L.  B.  A. 
112. 

28  Oal.  44-58,  PEOPLE  T.  OU1.TON. 

The  Salary  is  Incident  to  the  Title  to  an  office,  not  to  its  occupa- 
tion and  exercise.' 

Approved  in  Bannerman  v.  Boyle,  160  Cal.  199,  116  Pac.  732,  apply- 
ing rule  under  amendment  of  1891   to  Political  Code,  sections  936,  937. 

Distinguished  in  Tout  v.  Blair,  3  Cal.  App.  181,  84  Pac.  671,  and 
Merkley  v.  Williams,  3  Cal.  App.  270,  84  Pac.  1016,  both  holding 
under  statute    incumbent  entitled  to  salary  pending  contest. 

The  State  Ubrarian  Holds  Over  Until  the  election  and  qualifica- 
tion  of  his  successor. 

Approved  in  State  v.  Lund,  167  Mo.  235,  66  S.  W.  1063,  under 
statute,  city  comptroller  does  not  hold  over. 

Distinguished  in  State  v.  Acton,  31  Mont.  39,  77  Pac.  300,  after 
tie  vote  in  election  for  school  superintendent,  incumbent  entitled  to 
hold  over  until  successor  regularly  elected. 

28  Cal.  69-64,  CONNEB  ▼.  JONES. 

Effect  of  Be-entry  Clauses  in  leases.    See  note,  127  Am.  St.  Bep.  87. 

Miscellaneous. — Cited  in  Kenny  v.  Seu  Si  Lun,  101  Minn.  255, 
112  N.  W.  221,  11  L.  B.  A.  (n.  s.)  831,  landlord  not  required  to  de- 
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termine   what   would  be   reasonable   time   within   which   to    remove 
fiztores. 

28  CaL  68-71,  PEOPLE  ez  rel.  OAEPENTIEB  ▼.  LOVCE& 

Party  Desiring  Stay  of  Proceedings  pending  motion  for  new  trial 
must  obtain  order  to  that  effect. 

Approved  in  Pierce  v.  City  of  Los  Angeles,  159  Cal.  518,  114 
Pac.  820,  granting  order  to  preserve  status  quo  pending  motion  for 
new  trial. 

MandanoB  as  Proper  Bemedy  against  public  officers.  See  note,  98 
Am.  St.  Bep.  867. 

Original  Jniisdictlon  of  Court  of  last  resort  in  mandamus.  See 
note,  58  L.  B.  A.  853,  862. 

28  Cal.  72-74,  BIDLEMAN  ▼.  BBOOK8. 

Assessor  cannot  Arbitrarily  IMvide  Lot  into  strips  and  assess  differ- 
ent portions  separately. 

Approved  in  Toothman  v.  Courtney,  62  W.  Va.  181,  58  S.  E.  920, 
undivided  interest  in  land  or  mineral  underlying  land  cannot  properly 
be  entered  and  taxed  on  the  land  book. 

28  Cal.  75-97,  McGABBAHAK  ▼.  MAXWELL. 

Appeal  Operates  as  Supersedeas  where  no  appeal  bond  is  required. 

Cited  in  People  v.  Bank  of  San  Luis  Obispo,  159  Cal.  77,  112  Pac. 
871,  arguendo. 

Beversal  of  Judgments.    See  note,  96  Am.  St.  Bep.  127. 

28  CaL  99-101,  CABDEB  ▼.  BAXTEB. 

Befusal  to  Argue  Motion  for  New  Trial  is  not  abandonment  of 
same. 

Cited  in  Boin  v.  Spreckels  Sugar  Co.,  155  Cal.  615,  102  Pac.  939, 
arguendo. 

In  Order  to  Contest  Patent,  Defendant  must  bring  himself  in 
privity  with  paramount  source  of  title. 

Approved  in  Ewbank  v.  Mikel,  6  Cal.  App.  143,  91  Pac.  674,  where 
contestant  failed  to  commence  suit  in  time,  state  alone  has  right  to 
set  aside  patent. 

Distinguished  in  Williams  v.  City  of  San  Pedro,  153  Cal.  51,  94 
Pac.  237,  certificate  of  purchase  inadmissible  where  it  was  admitted 
that  tide  lands  were  within  city  of  San  Pedro. 

28  Cal.  102-105,  87  Am.  Dec.  107,  STEVENSON  ▼.  SBHTH. 

Facts  Out  of  Whlcli  Special  Damages  arise  must  be  specially  averred. 

Approved  in  Bazzo  v.  Varui  (Cal.),  21  Pac.  763,  reaffirming  rule; 
Bice  V.  Cassells,  48  Colo.  77,  108  Pac.  1003,  injury  to  property  from 
wrongful  taking  may  be  recovered  in*  replevin  when  claimed  in  com- 
plaint; Union  Traction  Co.  v.  Sullivan,  38  Indi.  App.  529,  76  N.  E. 
122,  loss  of  time  or  interference  with  business  of  person  injured 
must  be  specially  averred;  Fleming  v.  Baltimore  B.  B.  Co.,  51  W. 
Va.  56,  41  S.  E.  169,  to  recover  special  damages  for  loss  of  business 
and  custom,  causes  of  loss  must  be  specially  set  out  and  particular 
loss  alleged. 

Distinguished  in  Lynch  v.  McGhan,  7  Cal.  App.  134,  93  Pac.  1044, 
interest  'on  value  of  property  converted  and  value  of  use  cannot 
both  be  recovered. 
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Dnty  to  Preserve  and  Betam  Property  BepleviecL  See  note^  09 
Xi.  fi.  A*  288* 

28  CaL  115-118,  PEOPLE  Y.  SHEPABD. 

Certiorari  Does  not  Lie  where  there  is  an  appeal. 

Approved  in  Olceeo  v.  Justice's  Gourt,  156  Cal.  85,  103  Pae.  317, 
certiorari  lies  where  there  is  no  appeal  to  a  court  of  general  common- 
law  jurisdiction;  Chapman  v.  Justice  Court,  29  Nev.  161,  86  Pac.  554, 
certiorari  does  not  lie  to  review  conviction  before  justice  of  the 
peace  because  statute  authorizing  same  invalid. 

28  CaL  122-123,  SHELDON  y.  LOOMIS. 

Effect  of  Judgment,  as  Against  Attaching  Officer  not  party  thereto, 
establishing  title  to  property  seized  under  execution.  See  notCi  14 
L.  B.  A.  (n.  s.)  530. 

28  CaL  123-142,  PEOPLE  Y.  HOLDEN. 

Statute  Antliorizing  Election  Contest  does  not  exclude  remedy  by 
quo  warranto. 

Cited  in  dissenting  opinion  in  Pratt  v.  Breckinridge,  112  Ky.  38, 
43,  65  S.  W.  146,  148,  arguendo. 

The  Ballots  are  Better  Evidence  of  what  occurred  at  the  election 
than  the  tally  list. 

Approved  in  Averyt  v.  Williams,  8  Ariz.  359,  76  Pac.  464,  fact 
that  ballots  might  have  been  tampered  with  does  not  warrant  their 
rejection;  Edwards  v.  Logan,  114  Ky.  320,  70  8.  W.  854,  when  ballot- 
boxes  might  have  been  opened^  ballots  inadmissible  without  satis- 
factory proof  that  they  had  not  been  tampered  with. 

Scope  and  Effect  of  Election  Law  provisions  for  preserving  ballots. 
See  note,  30  L.  B.  A.  (n.  s.)  602. 

Person  Wlio  Removes  to  County,  while  in  service  of  the  United 
States,  may  acquire  residence  there. 

Approved  in  Cory  v.  Spencer,  67  Kan.  662,  663,  73  Pac.  924,  63 
L.  B.  A.  275,  member  of  soldiers'  home  may  acquire  residence  there 
for  voting  purposes. 

Act  Providing  for  Election  Contest  does  not  take  away  remedy  by 
quo  warranto. 

Approved  in  People  v.  Bass,  15  Cal.  App.  67,  113  Pac.  69^7,  people 
not  bound  by  stipulation  of  relator  in  quo  warranto;  Toncray  v. 
Budge,  14  Idaho,  634,  95  Pac.  29,  legislature  may  confer  jurisdiction 
over  election  contest  on  whomsoever  it  sees  fit. 

Acquiring  Residence  as  Voter  while  attending  school  at  public 
institution.     See  note,  23  L.  B.  A.  215. 

28  CaL  151-157,  CALDEBWOOD  Y.  BROOKS. 

Where  Affidavit  of  Service  of  Summons  states  county  in  which 
service  was  made,  it  will  be  presumed  that  defendant  was  a  resi- 
dent thereof. 

Approved  in  Pellier  v.  Gillespie  (Cal.),  4  Pac.  1137,  reaffirming 
rule;  Mantle  v.  Casey,  31  Mont.  411,  78  Pac.  592,  service  having 
been  made  upon  defendants  in  same  county,  return  of  sheriff  need 
not  show  that  they  were  all  residents  of  county. 

Unless  Service  of  Notice  of  Motion  for  new  trial  appears  from 
record,  court  has  no  jurisdiction* 
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Approved  in  McGregor  ▼.  Pierce,  17  8,  D.  54,^95  N.  W.  282,  re- 
ftffirming  rule;  Harris  ▼.  Gareaga  (Cal.),  2  Pae.  42,  service  of  notice 
prior  to  filing  of  referee's  decision,  ineffectual. 

Effect  of  Judgmant  against  tenant  as  res  judicata.  See  note,  112 
Am.  St.  Bep.  24,  31. 

I>ela7  of  Landlord  In  Enforcing  Forfeiture  as  waiver.  See  note, 
24  L.  B.  A.  (n.  s.)  1065. 

Notice  of  Intention  to  Move  for  new  trial  may  be  waived. 

Beaffirmed  in  Gibson  v.  Berryman,  14  Cal.  App.  333,  111  Pae.  927. 

Miscellaneous.— <;ited  in  Lynch  v.  West,  03  W.  Ya.  576,  60  S.  E. 
608,  return  of  private  individual  executing  process  must  show  place 
of  serviee. 

28  CaL  157-161,  EOHOLS  T.  OHENET. 

Deed  of  One  Describing  Himself  as  attorney  in  fact  for  his  prin- 
cipal does  not  convey  title  of  principal. 

Approved  in  Love  v.  Sierra  Nevada  Lake  etc.  Co.,  32  Gal.  651, 
91  Am.  Dec.  602,  instrument  purporting  to  be  mortgage  of  corpora- 
tion, but  signed  by  trustees  individually,  does  not  bind  corporation. 

28  Cal.  170-175,  MOBE  ▼.  DEL  VALLB. 

Special  Oontracts  and  Obligationa  to  make  payment  in  gold  or 
silver.    See  note,  29  L.  B.  A.  523. 

28  Cal.  175-180,  87  Am.  Dec.  Ill,  FRANKLIN  ▼.  DOBLAND. 
Becitala  in  Deeds  aa  Evidence.    See  note,  125  Am.  St.  Bep.  965. 

28  Cal.  182-187,  LUCAS  ▼.  TODD. 

Upon  Collateral  .Attack,  tbe  Presumption  is  that  order  of  probate 
court  accepting  resignation  of  executor  was  properly  made. 

Approved  in  Goldtree  v.  McAlister  (Cal.),  23  Pae.  209,  finding 
that  will  had  been  duly  proved  in  foreign  country  not  open  to  col- 
lateral attack. 

Wlien  Probate  Co>axt  has  Jurisdiction  of  subject  matter,  all  in- 
tendments are  in  favor  of  court's  action. 

Approved  in  Estate  of  Welch,  3  Cof.  Prob.  Sds,  applying  rule  to 
order  for  widow's  allowance. 

ConduoivenesB  of  Probate  as  Bee  Judicata.  See  note,  21  L.  B.  A. 
681,  683. 

28  Cal.  187-194,  HOAG  ▼.  PIEBCE. 

Bight  to  Civil  Action  for  forcible  entry  and  detainer.  See  note, 
121  Am.  St.  Bep.  383,  384. 

28  CaL  194-205,  HOBN  v.  JONES. 

Possession  is  Prima  Facie  Evidence  of  title. 

Distinguished  in  dissenting  opinion  in  Kraus  v.  Congdon,  161  Fed. 
29,  88  C.  C.  A.  182,  majority  holding  that  action  to  quiet  title, 
under  Washington  statute,  may  be  maintained  by  one  who  took  pos- 
session in  order  to  institute  action. 

One  Claiming  Under  SberilTs  Deed  is  not  bound  by  decree  of  fore- 
closure to  which  he  was  not  a  party. 

Approved  in  Fleming  v.  Prudential  Ins.  Co.,  19  Colo.  App.  128, 
78  Pae.  753,  beneficiary  under  trust  deed  not  bound  by  foreclosure 
of  mechanic's  lien  to  which  he  was  not  a  party* 
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28  OaL  205>212,  PEOPLE  ▼.  AH  WOO. 

A  Descriptloii  in  an  Indictment  is  not  insufficient  because  a  more 
certain  one  might  be  given. 

Approved  in  People  v.  Machado  (Oa].)y  63  Pae.  67,  indietmeiit 
sufficiently  describes  stolen  property  as  "one  cow,  the  same  being 
the  property  then  and  there  of  H." 

Where  the  Instrument  Charged  to  have  been  forged  is  set  oat  in 
full  in  the  indictment,  it  is  immaterial  what  it  is  called. 

Beaffirmed  in  People  ▼.  McGlade,  139  Cal.  68,  72  Pac.  601. 

If  a  Forged  Order  is  Made  Payable  to  the  defendant,  it  is  sufficient 
to  charge  him  with  uttering  same,  without  charging  an  indorsement. 

Approved  in  People  v.  Johnson,  7  Cal.  App.  129,  93  Pac.  1042, 
not  necessary  to  aver  how  receipt  might  have  been  used  to  defraud; 
People  V.  Di  Ryana,  8  Cal.  App.  339,  96*Pac.  921,  applying  rule  to 
forged  proof  of  loss  to  fire  insurance  company. 

28  CaL  212-214,  HARDING  ▼.  COWINQ. 

Miscellaneous. — Cited  in  Lawler  v.  Bashford-Burmister  Co.,  5  Ariz. 
101,  46  Pac.  74,  where  defendant  sets  out  good  reason  for  default 
and  tenders  answer  showing  meritorious  defense,  default  should  be 
set  aside. 

28  Cal.  214-218,  PEOPLE  ▼.  THOMPSON. 

When  Indictment  Oontaina  More  than  one  count,  it  must  clearly 
appear  that  the  different  counts  are  descriptive  of  the  same  transac- 
tion. 

Approved  in  Sturgis  v.  State,  2  Okl.  Cr.  373,  375,  102  Pac.  62, 
counts  for  selling^  intoxicating  liquor  and  for  conveying  it  from 
one  place  to  another  cannot  be  joined. 

28  CaL  219-224,  CARLETON  ▼.  TOWNSEND. 

Identity  of  Grantor  With  Grantee  in  older  deed  is  presumed  from 
identity  of  name,  though  deeds  recite  different  residences. 

Approved  in  Estate  of  Hartman,  157  Cal.  209,  107  Pac.  106,  com- 
mon paternity  presiyned  from  identity  of  name;  Lee  ▼.  Murphy,  119 
Cal.  368,  51  Pac.  550,  that  mortgage  was  acknowledged  before  mort- 
gagee as  notary  public  presumed  from  identity  of  name;  Sturgis  v. 
State,  2  Okl.  Cr.  373,  102  Pac.  61,  two  counts  in  indictment  held 
to  charge  separate  offenses. 

Where  Plaintiff  in  Ejectment  Shows  Possession  in  himself,  defend- 
ant cannot  prevail  by  showing  title  in  third  person. 

Approved  in  Dondero  v.  O'Hara*,  3  Cal.  App.  637,  86  Pac.  987, 
applying  rule  to  lejectment  to  recover  possession  of  water  ditch. 

Miecellaneous. — Cited  in  Tulare  Irr.  Dist.  v.  Collins,  154  Cal.  443, 
97  Pac.  1125,  unused  lands  of  irrigation  district  exempt  from  execu- 
tion. 

28  Cal.  224-226,  WALLS  ▼.  PRESTON. 

Acts  of  Defendant  ae  Defense  in  unlawful  detainer.  See  note,  120 
Am.  St.  Rep.  66. 

28  OftL  228-232,  PEOPLE  ▼.  SUPERVISORS. 

In  Action  to  Foreclose  Mortgage,  allegation  that  parties  other  than 
mortgagor  have  or  claim  an  interest  in  the  mortgaged  property  is 
sufficient. 

Beaffirmed  in  Wardlow  v.  Middleton,  156  Cal.  586,  105  Pac.  738. 
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28  Cal.  282-288,  JEWELL  T.  JEWELL. 

'a>e8ceiidi&t8'*  of  a  Penon  are  His  Gbildren,  grandchildren,  and 
their  ehildren  to  the  remotest  degree. 

Cited  in  Estate  of  De  Bernede,  4  Cof.  Prob.  493,  494,  construing 
word  "descendants"  as  used  in  various  sections  of  Civil  Code. 

On  Deatb  of  Hushand  Intestate,  leaving  no  descendants,  widow 
inherits  half  of 'commonitT'  property. 

Distinguished  in  Estate  of  Boach,  159  Cal.  263,  113  Pac.  375,  where 
will  bequeathed  conununitj  property  to  wife  for  life  and  after  de- 
ducting portion  to  which  she  is  entitled  by  law  gave  remainder  to 
brothers,  "remainder"  is  half  of  community  property. 

28  Oal.  245-247,  JONES  T.  FBOST. 

Motion  for  Ohange  of  Venue,  after  demurrers  to  original  and 
amended  complaint,  is  too  late. 

Approved  in  Smith  v.  Pelton  Water  Wheel  Co.,  151  Cal.  401,  90 
Pac.  933,  motion  made  about  seven  months  after  denial  of  similar 
motion  too  late. 

28  Oal.  247-254,  MATTEB  OF  BINa 

The  Doctrine  of  Ees  Adjndicata  does  not  apply  to  proceedings  on 
habeas  corpus. 

Approved  in  Ex  parte  White,  2  Cal.  App.  727,  84  Pac.  243,  no 
appeal  from  order  discharging  petitioner. 

Judgment  in  Criminal  Case  is  SuflLcient  if  it  states  offense  of 
which  defendant  was  convicted  and  penalty  imposed  by  court. 

Approved  in  Ex  parte  Haase,  5  Cal.  App.  545,  90  Pac.  948,  in 
Judgment  upon  plea  of  guilty  of  burglary  in  first  degree,  it  will 
be  presumed  on  habeas  corpus  that  court  determined  degree  of  crime. 

Wliere  Defendant  is  not  in  Cnstody  under  proper  process,  he  will 
not  be  discharged  on  habeas  corpus  where  judgment  has  actually 
been  rendered  against  him. 

Approved  in  Michaelson  v.  Beener,  72  Neb.  766,  101  N.  W.  1008, 
where  prisoner  is  held  under  void  commitment,  he  should  be  re- 
manded on  habeas  corpus  to  court  where  information  or  indictment 
is  pending  against  him. 

28  Cal.  254-259,  PEOPLE  ▼.  SAN  FBANCISOO  ETC.  B.  B.  CO. 
Implied  Bepeal  of  Statutes.    See  note,  88  Am.  St.  Bep.  273. 

28  CaL  263-265,  ZEIOLEB  ▼.  WELLS^  FABOO  ft  CO. 

Error  of  the  Court  in  Its  Charge  not  considered  where  none  are 
specified  in  the  statement. 

Approved  in  Chase  v.  Alaska  F.  ft  L.  Co.,  2  Alaska,  84,  motion 
for  new  trial  making  no  specification  of  the  actual  and  particular 
grounds  relied  upon,  insufficient. 

An  Erroneous  Beference  by  Number  to  a  section  of  an  act  may 
be  corrected  to  effectuate  the  legislative  intent. 

Approved  in  Village  of  Melrose  Park  v.  Dunnebecke,  210  Bl.  428, 
71  N.  E.  433,  amendment  of  certain  sections  of  original  act  repeals 
prior  amendment  of  same  sections. 

28  Oal.  266-276,  PEOPLE  ▼.  KINO. 

Wliere  Defendant  Befusee  to  Plead,  court  may  pronounce  judg- 
ment against  him  as  upon  a  plea  of  guilty. 
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Approved  in  Hollibaugh  ft  Bunten  v.  Hehn,  13  Wyo.  277,  79  Pac. 
1047,  statute  providing  that  if  accused  plead  gnilty,  he  shall  be 
committed  until  sentence,  is  valid. 

Dlstingaished  in  State  v.  Walton,  50  Or.  146,  91  Pac.  491,  13  L.  B. 
A.  (n.  8.)  811,  verdict  in  criminal  case,  where  there  has  been  neither 
arraignment  nor  plea,  is  a  nullity. 

To  Effectoata  tbe  LegialatlTe  Intent,  reference  to  seotion  to  be 
amended  will  be  corrected. 

Approved  in  Hollibaugh  &  Bunten  y.  Hehn,  18  Wyo.  282,  79  Pac 
1040,  reaffirming  rule. 

Kecessity  of  Claiming  Constitutional  Protection  against  self-in- 
crimination.    See  note,  4  L.  B.  A.  (n.  s.)  1145. 

Effect  of  Agreement  for  Immunity  of  accomplice  testifying  for 
prosecution.    See  note,  24  L.  B.  A.  (n.  a.)  445. 

28  Cal.  276-281,  SPENCER  y.  PBINBIS. 

Special  Contracts  and  GbligationB  to  make  payment  in  gold  or 
silver.    See  note,  29  L.  B.  A.  522. 

28  Cal.  281-288,  87  Am.  Dec.  115,  McCOMB  y.  BEED. 

Bl^t  of  Crediton  to  Question  Validity  of  attachment.  See  note, 
35  L.  B.  A.  767,  777. 

Form  of  Judgment  and  Procedure  In  Caae  of  liability  to  make  pay- 
ment in  coin.    See  note,  29  L.  B.  A.  597. 

Miscellaneous. — ^Oited  in  Potlatch  Lumber  Co.  v.  Bunkel,  16  Idaho, 
197,  101  Pac.  397,  23  L.  B.  A.  (n.  s.)  536,  owner  of  property  attached 
may  intervene  in  main  action  to  assert  his  title. 

28  CaL  288-295,  87  Am.  Dec.  121,  LANE  y.  OIiUCKAUr. 

Judgment  may  be  Bendered  for  Interest,  though  not  prayed  for  in 
complaint. 

Approved  in  Gassacia  v.  Phoenix  Ins.  Co.,  28  Cal.  631,  reaffirming 
rule;  Marx  v.  Baley,  6  Cal.  App.  482^  92  Bac.  521,  plaintiff  entitled  to 
interest  on  price  of  goods  sold  from  date  of  sale. 

Special  Contracts  and  Obligations  to  make  payment  in  gold  or  silver. 
See  note,  29  L.  B.  A.  5^1. 

28  Cal.  296-301,  ABBOTT  y.  DOUGIiASS. 

Answer,  Though  Stricken  Out,  is  still  entitled  to  place  in  judgment- 
roll. 

Approved  in  McCall  v.  Herring,  116  Oa.  237,  42  S.  E.  469,  reaffirm- 
ing rule;  Shaughnessy  v.  Holt,  236  111.  487,  86  N.  £.  257,  count,  though 
stricken  out,  is  still  part  of  complaint  for  reference  purposes. 

28  Cal.  301-320,  HIDDEN  y.  JOBDAN. 

Statement  on  Motion  for  a  New  Trial  is  presumed  to  contain  all  the 
testimony  upon  the  points  Specified  therein. 

Approved  in  Lunnun  v.  Morris,  7  Cal.  App.  711,  95  Pac.  910,  rule 
applies  to  bill  of  exceptions  on  appeal  from  judgment. 

A  Finding  Should  Consist  of  a  Concise,  distinct,  pointed  and  sepa- 
rate statement  of  each  essential  fact  established  by  the  evidence. 

Distinguished  in  In  re  Bullard's  Estate  (Cal.),  31  Pac.  1120,  findings 
of  ultimate  facts  will  not  be  disregarded  because  intermixed  with 
other  matters. 
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Specific  Findings  Control  the  general  finding. 

Approved  in  Clint  v.  Eureka  Crude  Oil  Co.,  3  Cal.  App.  466,  86  Pac. 
818,  finding  that  deed  was  delivered  controlled  hj  findings  of  facta 
showing  that  there  was  no  delivery. 

When  Judgment  U  Beveraed  and  New  Trial  granted  in  general 
terms,  case  goes  back  for  trial  on  all  the  issues  of  fact. 

Approved  in  Latter-Day  Saints'  Church  v.  Watson,  27  Utah,  540,  76 
Pac.  707,  and  Meadows  v.  Osterkamp,  19  S.  D.  380,  103  N.  W.  643, 
both  reaffirming  rule. 

A  Mortgagee  in  POBseasion  will  be  Accountable  for  the  actual  re- 
ceipts of  the  net  rents  and  profits,  and  nothing  more,  unless  they 
were  reduced  or  lost  bj  his  willful  default  dr  gross  negligence. 

Distinguished  in  Mnrdock  v.  Clarke  (CaL),  24  Pac.  275,  reasonable 
care  required. 

A  Trusty  If  Enforced  kt  All,  will  be  enforced  according  to  its  terms. 

Approved  in  Schultz  v.  McLean  (Cal.),  25  Pac.  428,  reaffirming  nlle. 

Miscellaneous. — Cited  in  Hidden  v.  Jordan,  32  Cal.  402,  same  case, 
on  subsequent  appeal,  stating  that  court  did  not  determine  validity  of 
items  in  account  but  only  legal  principles  applicable  thereto. 

28  Oal.  820-323,  GATES  Y.  SAIJfGN;  8.  0.»  S6  Oal.  676,  96  Am.  Dec. 
139. 

Appeal  Does  not  Ue  from  Interlocutory  Judgment  in  partition, 
determining  interests  of  several  parties  and  appointing  referee  to 
make  partition. 

Approved  in  Skallberg  v.  Bkallberg,  84  Neb.  718,  121  N.  W.  979,  and 
Camp  Phosphate  Co.  v.  Anderson,  48  Fla.  234,  111  Am.  St.  Bep.  77, 
37  So.  726,  both  reaffirming  rule. 

Miscellaneous.— Cited  in  Marlin  v.  Walker,  68  Cal.  321,  9  Pac.  185, 
referring  historically  to  cited  case;  Wickersham  v.  Denman,  68  Cal. 
386,  9  Pac.  724,  action  for  costs  incurred  in  cited  case. 

28  Cal.  328-331,  PEOPLE  ▼.  COBBETT. 

Verdict  in  Criminal  Case  where  there  has  been  no  arraignment  or 
plea  is  a  nullity. 

Approved  in  State  v.  Walton,  50  Or.  147,  167,  91  Pac.  492,  495,  13 
L.  B.  A.  (n.  s.)  811,  reaffirming  rule;  State  v.  Chambers,  9  Idaho,  678, 
75  Pac.  276,  failure  of  clerk  to  read  information  and  state  plea  is 
ground  for  reversal;  State  v.  Walton,  51  Or.  576,  91  Pac.  496,  defend- 
ant cannot  waive  arraignment  by  asking  for  continuance  and  there- 
after submitting  to  trial  without  protest. 

Disapproved  in  Gaines  v.  United  States,  1  Ind.  Ter.  302,  37  S.  W. 
100,  refusing  to  reverse  conviction  of  misdemeanor  where  there  was 
no  arraignment  or  plea. 

28  Cal.  331-385,  HAWXHUBST  T.  IiANDEB. 

One  in  Actual  Posaesaton  of  Beal  Estate  is  presumed  to  hold  it  in 
subordination  to  the  legal  title. 

Approved  in  Dondero  v.  CHara,  3  Oal.  App.  637,  86  Pac.  987,  when 
defendants,  who  had  been  using  ditch  under  permission,  asserted  right 
thereto,  they  became  trespassers. 

Miscellaneous. — Cited  in  Merryman  v.  Kirby,  13  Cal.  App.  345,  109 
Pac.  636^  to  point  that  plaintiff  in  ejectment  must  have  right  to  pus* 
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28  CaL  3S5-S40,  CASEMENT  y.  BINOOOIJ). 

Entry  or  Record  Necessary  to  complete  judgment  or  order.  See 
note,  28  L.  B.  A.  622w 

28  OaL  340-346,  87  Am.  Dec.  128,  FEBBEA  ▼.  KNIPE. 

A  Elparian  Owner  Sbould  not  Erect  Dams  whereby  water  is  spread 
oat  and  lost  by  evaporation  and  absorption. 

Approved  in  North  Alabama  etc.  By.  Co.  v.  Jones,  156  Ala.  367,  47 
So.  147,  reaffirming  rule;  Dux  v.  Haggin  (Cal.),  4  Pac.  921,  926,  every 
riparian  proprietor  has  an  equal  right  to  the  unimpeded  flow  and  rea- 
sonable use  of  water  flowing  in  a  natural  stream  over  his  land;  An- 
derson V.  Bassman,  140  Fed.  26,  ditches  should  be  so  constructed  as 
not  to  cause  waste  of  water;  Lonsdale  Co.  ▼.  City  of  Woonsocket,  25 
B.  I.  431,  56  Atl.  449,  city  as  riparian  proprietor  has  no  right  as 
against  lower  riparian  proprieitor  to  abstract  water  for  purpose  of 
municipal  water  supply;  Lone  Tree  Ditch  Co.  v.  Bapid  City  £.  &  G.  L. 
Co.,  16  S.  D.  46(2,  93  N.  W.  652,  to  hold  water  during  day  and  to  let 
it  down  in  large  quantities  at  night  is  unreasonable  use. 

Distinguished  in  San  Joaquin  etc.  Irr.  Co.  v.  Fresno  Flume  &  Irr. 
Co.,  158  Cal.  629,  112  Pac.  18*3,  upper  riparian  owner  may  impound 
flood  waters  to  float  logs  so  long  as  he  does  no  damage  to  lower  pro- 
prietor. 

Liability  for  Facilitating  Eraporatlon  from  stream.  See  note,  59 
L.  B.  A.  334. 

OoirelatlYe  Bights  of  Upper  and  lower  proprietors  as  to  use  and 
flow  of  stream.    See  note,  41  L.  B.  A.  746. 

Care  Necessary  to  Avoid  Waste  in  ddverting  water  from  stream. 
See  note,  15  L.  B.  A.  (n.  s.)  240. 

28  Oal.  345-380,  EMEBT  ▼.  SAN  FBANCI8C0  QA3  CO. 

The  Words  "Taxation"  and  "Taxed"  in  the  constitution  refer  to 
general  taxes  laid  upon  all  property  to  defray  the  ordinary  expenses 
of  government  and  not  to  assessments  levied  on  city  lots  to  pay  for 
street  improvements. 

Approved  in.  Paving  District  v.  Sisters  of  Mercy,  86  Ark.  114,  109 
S.  W.  1167,  statute  exempting  from  taxation  does  not  exempt  from 
assessmenits  for  local  improvements;  Boston  Asylum  etc.  v.  Street 
Commissioners,  180  Mass.  487,  62  N.  £.  962,  statute  exempting  school 
from  taxation  does  not  relieve  it  from  assessments  for  street  improve- 
ments; Jones  V.  Ilolzapfel,  11  Okl.  417,  68  Pac.  514,  special  assess- 
ments do  not  come  within  provision  of  organic  act  requiring  taxes  to 
be  according  to  value  of  property. 

Local  Assessments  for  Benefits  on  property  exempt  from  general 
taxation.     See  note,  35  L.  B.  A.  33,  34. 

The  Constitution  Does  not  Forbid  Assessment  of  city  lots  fronting 
on  a  street  for  street  improvements. 

Approved  in  Piper's  Appeal,  32  Cal.  557,  upholding  assessment  on 
district  for  expense  of  widening  street;  Clute  v.  Turner,  157  Cal.  81, 
106  Pac.  243,  upholding  assessment  on  district  for  expense  of  opening 
and  extending  street. 

Assessments  for  Improvements  by  Front-foot  Bule.  See  note,  28  L. 
B.  A.  (n.  s.)  1130,  1131,  1135,  1138,  1140,  1157,  1158,  1159,  1179. 

Whether  a  Personal  Liability  may  be  created  for  an  assessment 
See  note,  13>3  Am.  St.  Bep.  9Q&. 
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28  OaL  380-382,  PEOPLE  ▼.  JUABEZ. 
Ohancter  of  Intent  in  larceny.    See  note,  88  Am.  St.  Bep.  80(1. 

28  CaL  882-893,  PEOPUS  T.  STBATTON. 

In  Legal  Idea,  an  OflLce  is  an  entity. 

Approved  in  State  v.  Bose,  74  Kan.  268,  86  Pac.  298,  8  L.  B.  A. 
(n.  B.)  843,  mayor  whose  office  has  been  forfeited  for  miscondnct  can- 
not be  elected  for  remainder  of  term;  Childe  v.  State,  4  Okl.  Cr.  480, 
113  Pac.  548,  act  creating  office  not  invalid  because  it  does  not  re- 
quire that  office  be  filled. 

Miscellaneous. — Cited  in  State  ▼.  Grumbaugh,  26  Tex.  Civ.  App.  526<, 
63  S.  W.  927,  office  is  not  property  within  constitutional  provision 
against  depriving  persons  of  property  without  due  process  of  law. 

28  OaL  395-396,  PEOPLE  y.  STEWABT. 

On  Trial  for  Murder  Defendant  may  introduce  evidence  to  prove 
his  good  character  for  peace  and  quiet. 

Approved  in  People  v.  Albers,  137  Mich.  689,  100  N.  W.  912,  de- 
fendant on  trial  for  perjury  may  introduce  evidence  of  his  g^od  char- 
acter for  truth  and  veracity. 

Evidence  of  Good  Character  to  create  doubt  of  guilt.  See  notes, 
103  Am.  St.  Bep.  897;  20  L.  B.  A.  617. 

28  CaL  404-406,  PEOPLE  ▼.  GASSAWAT. 

One  Indicted  as  Principal  cannot  be  Convicted  ae  accessory  after 
the  fact. 

Approved  in  State  v.  Jones,  115  Iowa,  11«9,  88  N.  W.  198,  accessory 
after  the  fact  is  not  accomplice  so  as  to  require  corroboration. 

28  Cal.  409-414,  VILHAC  ▼.  BIVEK. 

Special  Contracts  and  Obligationg  to  make  payment  in  gold  oar 
silver.    See  note,  29  L.  B.  A.  516. 

28  CaL  416-423,  OBAY  ▼.  PALMEB. 

Final  Judgment  has  Been  Bendered  when  order  for  judgment  has 
been  entered  in  minutes  and  judgment  has  been  signed  and  filed. 

Approved  in  People  v.  Schmitz,  7  Cal.  App.  344,  94  Pac.  409,  appeal 
in  eriminai  case,  taken  after  rendition  of  judgment,  is  not  premature 
because  taken  before  its  entry;  Brownell  v.  Superior  Court,  157  Cal. 
706,  109  Pac.  93,  decree  of  final  distribution  not  "taken"  when  orally 
announced  by  court  and  entered  in  clerk's  rough  minutes;  Mears  v. 
Shaw,  32  Mont.  578,  81  Pac.  339,  allegation  that  certain  parties  were 
adjudged  bankrupts  not  sufficient  allegation  that  judgment  was  "duly 
given  or  made." 

Entry  or  Becord  Necessary  to  complete  judgment  or  order.  See 
note,  28  L.  B.  A.  6C7. 

Entry  of  Judgment  la  Mere  Ministerial  Duty  to  be  performed  by 
clerk. 

Approved  in  State  v.  District  Court,  42  Mont.  173,  111  Pac.  732, 
mandamus  will  not  lie  against  judge  to  compel  entry  of  judgment. 

28  CaL  423-429,  PEOPLE  ▼.  KELLT. 
Becent  Poesesalon  of  Stolen  Property  is  incriminating  circumstance. 
Beaffirmed  in  People  v.  King,  8  Cal.  App.  332,  96  Pac.  918. 
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28  Cal.  429-444,  PEOPLE  V.  STJPEBVISOBS  OF  BAN  FSAKCI800. 

No  Cauw  of  Action  for  the  Becovery  of  money  existo  against  the 
county  until  a  claim  has  been  presentod  to  the  board  of  supervisors. 

Approved  in  Farmers'  etc.  Bank  ▼.  Los  Angeles,  161  Cal.  657,  dl 
Pac.  796,  demand  for  return  of  taxes  paid  under  p«rotest,  necessary. 

28  Cal.  445>449,  PEOPLE  ▼.  DODGE. 

Denial  of  Continuance  upon  Admissions  by  prosecution  as  affected 
by  right  of  accused  to  meet  witnesses.    See  note,  16  L.  B.  A.  240. 

28  Cal.  449-^456,  BEALS  ▼.  AMADOB  COTTNTT. 

ImpUed  Liability  of  County  for  interest  on  its  obligations.  See 
note,  17  L.  B.  A.  (n.  s.)  563. 

28  CaL  466-466,  PEOPLE  ▼.  OLWELL 

At  Common  Law,  upon  a  Second  Indictment  for  the  same  offense, 
the  prisoner  was  required  to  plead  specially  a  former  conviction. 

Distinguished  in  dissenting  opinion  in  People  v.  Bennett  (Cal.),  50 
Pac.  707,  majority  holding^  that  defendant,  convicted  of  assault  with 
a  deadly  weapon,  under  charge  of  assault  with  intent  to  commit 
murder,  must,  on  new  trial,  plead  acquittal  of  higher  offense. 

Insanity  may  be  Proved  under  plea  of  not  guilty. 

Approved  in  State  ▼.  Speyer,  207  Mo.  555,  106  S.  W.  510,  14  L.  B. 

A.  (n.  8.)  836,  reaffirming  rule. 

28  Cal.  466-476,  PEOPLE  ▼.  HENDEBSON. 

Change  of  Judges,  With  Defendant's  Consent,  after  evidence  is 
closed,  not  ground  for  reversal. 

Approved  in  People  v.  Casselman,  10  Cal.  App.  237,  101  Pac.  695, 
that  several  judges  presided  at  different  times  during  trial,  defendant 
not  objecting,  not  prejudicial  error. 

Semble,  That  Orand  Juror  not  a  Citisen  at  the  time  he  was  sum- 
moned is  disqualified. 

Distinguished  in  Carter  v.  United  States,  1  Ind.  Ter.  350,  37  S.  W. 
206,  members  of  five  civilized  tribes  are  competent  grand  jurors. 

Testimony  of  Threats  Made  by  Deceased  against  third  person  im- 
mediately before  homicide  are  inadmissible. 

Approved  in  State  v.  Baice,  24  S.  D.  116,  123  N.  W.  710,  proof  that 
deceased  had  been  guilty  of  acts  of  violence  to  third  persons  of  which 
defendant  had  been  informed  ie  inadmissible. 

Evidence  of  Specific  Instances  to  prove  character.    See  note,  14  L. 

B.  A.  (n.  s.)  711. 

28  Cal.  479-484,  OOBHAM  Y.  OILSOK. 

Where  Corporation  is  Induced  to  convey  property  by  fraud  of  part 
of  its  stockholders,  innocent  stockholders  cannot  sue  to  compel  recon- 
veyance to  them. 

Approved  in  Hearst  v.  Putnam  Mining  Co.,  28  Utah,  194,  107  Am. 
St.  Bep.  698,  77  Pac.  766,  66  L.  B.  A.  784,  reaffirming  rule. 

'  28  CaL  484-489,  87  Am.  Dec.  136,  CABPENTIEB  ▼.  MENDENHALL. 
Creation  of  Prescriptive  Title  by  adverse  possession  by  one  coten- 
ant.    See  note,  109  Am.  St.  Bep.  621. 
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28  OaL  490^96,  PEOPLE  y.  8HULEB. 

Statutory  Definition  of  Bobbexy  ia  in  no  material  respect  different 
from  common-law  definition. 

Aj^proved  in  State  v.  Luhano,  3<1  Nev.  293,  102  Pac.  26'1,  robbery 
committed  where  fact  attended  with  threatening  word  or  gesture. 

An  Indictment  for  Bobbery  charging  that  money  was  taken  from 
the  person  of  the  prosecuting  witness  need  not  allege  that'it  was  in 
his  possession  at  the  time. 

Approved  in  People  ▼.  Ho  Sing,  6  Cal.  App.  753,  93  Pac.  204,  re- 
affirming rule;  People  v.  Cfleary,  1  Cal.  App.  53,  81  Pac.  754,  arguendo. 

Bobbery  by  TaJdng  from  One  Property  belonging  to  another.  Se^ 
note,  67  L.  B.  A.  344. 

Bias  of  Trial  Judge  is  No  Legal  Ground  for  change  of  venue  in 
criminal  action. 

Approved  in  McDowell  v.  Levy  (Cal.),  8  Pac.  857,  bias  of  trial 
judge  does  not  constitute  legal  incapacity. 

Distinguished  in  Day*  v.  Day,  12  Idaho,  563,  565,  86  Pac.  533,  534, 
under  state  constitution  prejudice  of  judge  is  ground  for  disqualifi- 
cation. 

Suillciency  of  Oircnmstaatial  Evidence.  See  notOj  97  Am.  St.  Bep. 
776. 

28  Cal.  607-520,  PEOPLE  ▼.  FBANK« 

An  Indictment  Wbicb  Charges,  In  the  Same  Count,  the  forging  of 
an  indorsement  and  the  uttering  of  such  forged  indorsement,  does  not 
charge  two  offenses. 

Approved  in  People  v.  Ellenwood,  119  Cal.  169,  51  Pac.  554,  making 
and  passing  fictitious  check  may  be  charged  in  one  count;  People  v. 
Swaile,  12  Cal.  App.  195,  107  Pac.  136,  upholding  indictment  for  plac- 
ing explosive  near  house  with  intent  "to  injure,  intimidate  and  ter- 
rify" certain  persons;  St«te  v.  Swensen,  13  Idaho,  6,  81  Pac.  380,  in- 
formation held  defective  in  that  it  did  not  properly  charge  either 
making  or  uttering  of  forged  check;  State  v.  Klughery,  91  Minn.  408, 
98  N.  W.  100,  making  of  forged  instrument  and  uttering  it,  as  one 
transaction,  constitute  but  one  offense;  People  v.  Barnnovich,  16  Cal. 
App.  43>2,  117  Pac.  574,  information  alleging  two  intents  in  commission 
of  one  offense  in  use  of  dynamite  to  injure  person  and  his  property 
does  not  allege  two  offenses. 

In  Order  to  Constitute  Forgery,  it  is  not  necessary  that  the  forged 
instrument  should  be  available. 

Approved  in  People  v.  Johnson,  7  Gal.  App.  129,  93  Pac.  1043,  in- 
formation for  forging  receipt  need  not  aver  how  instrument  might 
be  used  to  defraud. 

Disapproved  in  State  v.  Carragin,  210  Mo.  370,  109  S.  W.  558,  16 
L.  B.  A.  (n«  s.)  561,  where  one  count  charges  making  and  another 
uttering  forged  instrument,  prosecution  must  elect  between  them  at 
close  of  evidence. 

Failure  to  Comply  Witli  Statute  requiring  stamping  of  writings. 
See  note,  84  Am.  St.  Bep.  199. 

Want  of  Internal  Bevenue  Stamp  on  instrument  as  affecting  crimi- 
nal prosecution.    See  note,  46  L.  B.  A.  455. 

In  Order  to  Bender  the  Estoppel  of  a  judgment  conclusive,  it  must 
appear  with  certainty  that  the  facts  were  directly  and  necessarily 
found  in  favor  of  the  defendant. 
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Distingai&hed  in  Gravefl  ▼.  Hebbron,  125  Cal.  406,  58  Pac.  14,  admit- 
ting extrinsic  evidence  that  boundary  lines  were  establislied  in  former 
action.  ^ 

On  Trial  for  Forgery  tlie  AdmlBaibllity  of  evidence  to  sbow  guilty 
intent  is  largely  in  the  discretion  of  the  trial  judge. 

Approved  in  People  v.  Harben,  5  Cal.  App.  34,  91  Pac.  400,  admit- 
ting subsequent  acts  of  passing  worthless  state  bank  notes  as  evidence 
of  design;  People  v.  Hutchings,  8  Cal.  App.  555,  97  Pac.  3^,  admit- 
ting diagram  of  brand  of  owner  and  hide  of  stolen  animal. 

Admissibility  of  Evidence  of  other  crimes.  8ee  notes,  105  Am.  St. 
Bep.  1006;  62  L.  B.  A.  343. 

Wlien  Statnte  Enumerates  Series  of  Acts,  any  one  of  which  may 
constitute  offense,  all  such  acts  may  be  charged  in  single  count. 

Approved  in  People  v.  Wolfrom,  15  Cal.  App.  735,  115  Pac.  109O, 
applying  rule  to  information  for  fraudulently  selling  property  subject 
to  chattel  mortgage. 

Indictnient  or  Information  in  vagrancy.  See  note,  137  Am.  St.  Bep. 
968. 

Undelivered  Deed  as  Memorandum  to  satisfy  statute  of  frauds. 
See  note,  22  L.  B.  A.  273. 

Miscellaneous. — Cited  in  People  v.  McPherson,  6  Cal.  App.  269,  ^1 
Pac.  1099,  forgery  is  the  false  making,  with  fraudulent  intent^  of  some 
writing  that,  if  genuine,  might  injure  another. 

28  CaL  520-^27,  OULVEB  v.  BOOEBa 

Execution  Sale  of  Homestead  on  deficiency  judgment  docketed  after 
declaration  of  homestead  will  be  enjoined. 

Approved  in  Both  v.  Insley,  86  Cal.  140,  24  Pac.  854,  enjoining  exe- 
cution sale  of  homestead,  though  void  under  statute. 

Injunctions  Against  Execution  Sales  or  other  proceedings  under 
final  process.    See  note,  30  L.  B.  A.  lOO. 

28  Oal.  527-534>  THOMPSON  ▼.   SMITH. 

Bigbt  to  Civil  Action  for  forcible  entry  and  detainer.  See  note, 
121  Am.  St.  Bep.  397,  407. 

28  Cal.  639-545,  LALLY  ▼.  WISE. 

Each  of  Parties  to  Wliom  Injunction  Bond  is  made  payable  may 
sue  on  same. 

Approved  in  Harrington  v.  Gordon,  42  Wash.  696,  80  Pac.  188,  re- 
covery may  be  had  on  garnishment  bond  given  to  two  defendants, 
though  only  one  obligee  sustains  damage. 

Interest  on  Unliquidated  Damages.    See  note,  28  L.  B.  A.  (n.  s.)  14. 

28  Cal.  645-^8,  JOHNSON  ▼.  SANTA  CI.ABA  CO. 

Physicians  Wlio  Contract  to  Treat  all  inmates  of  county  infirmary 
are  not  entitled  to  additional  compensation  for  treating  patients  sick 
with  contagious  diseases  and  housed  in  separate  building. 

Approved  in  Castle  v.  Bannock  County,  8  Idaho,  130,  67  Pac.  37, 
individual  county  commissioner  cannot  employ  physician  to  care  for 
smallpox  patients  at  expense  of  county. 

28  Cal  551-555,  MOOBE  Y.  MOBBOW. 

Landlord  may  Bring  ejectment  without  waiting  one  month  after 
notice  to  quit. 
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Approved  in  Hajden  v.  Collins,  1  Cal.  App.  26fi,  81  Pae.  1121,  in 
ejectment  it  is  immaterial  that  facta  also  show  cause  of  action  in 
unlawful  detainer. 

28  CaL  555-561,  BUCKMAN  ▼.  WHITNEY. 

Bisj^OBiUcfii  of  Appeal  Where  Witbout  Fault  of  appellant  record  la 
lost  or  incomplete.    See  note,  25  L.  B^  A.  (n.  s.)  863,  865. 

28  CaL  561-567,  87  Am.  D«c.  189,  BANDOU^  y.  HABBI8. 
Actions  on  Ijost  Instniments.    See  note,  94  Am.  St.  Bep.  474,  475. 

Sofllciency  of  Answers  Denying  Ownenhip  of  plaintiff  in  actions  on 
negotiable  instruments.     See  note,  66  L.  B»  A.  531. 

28  CaL  567-569,  COIiEMAN  Y.  WOODWOBTH. 

Objection  That  Claim  was  not  Presented  to  administrator  is  waived 
if  not  made  in  trial  court. 

Difltinguished  in  Burke  v.  Maguire,  154  Cal.  464,  98  Pac.  24,  com- 
plaint against  administrator,  which  does  not  allege  presentation  of 
claim,  is  bad  on  general  demurrer. 

Cause  of  Action  for  Wrongful  Taking  of  personal  property  survives 
against  personal  representatives. 

Approved  in  Thornton-Thomas  Co.  ▼.  Bretherton,  32  Mont.  90,  80 
Pac.  12,  cause  of  action  for  wrongfully  procuring  appointment  of  re- 
ceiver for  corporation  survives. 

28  CaL  56^-589,  DX7BTEA  ▼.  BX7BT. 

Partner  in  Mining  Partnership  may  convey  his  interest  without  dis- 
solving partnership. 

Beaffirmed  in  Blackmarr  v.  Williamson,  57  W.  Va.  253,  50  S.  E.  256. 

Cotenants  In  Mines.    See  note,  91  Am.  St.  Bep.  857,  879. 

If  Two  or  More  Persons  Acquire  and  work  mining  claim,  sharing 
profits  and  losses,  they  are  partners. 

Approved  in  Doyle  v.  Burns,  123  Iowa,  495,  99  N.  W.  197,  parties 
may  be  tenants  in  common  of  mining  property  without  being  part- 
ners; Broatch  v.  Boysen,  175  Fed.  707,  99  C.  C.  A.  278,  upholding 
agreement  for  acquisition  of  coal  lands,  though  not  signed  by  all  par- 
ties; dissenting  opinion  in  Candelaria  v.  Yallejos,  13  N.  M.  172,  81 
Pac.  &99,  majority  holding  that  majority  of  owners  could  not  change 
eouise  of  ditch  constructed  as  community  enterprise. 

Effect  of  Agreement  to  Share  Profits  to  create  partnership.  See 
note,  18  L.  B.  A.  (n.  s.)  965,  971,  997,  1087. 

As  to  Wben  Beal  Estate  will  be  Considered  partnership  property. 
See  note,  27  L.  B.  A.  451,  455,  463,  485. 

Each  Member  of  a  Mining  Partnership  has  a  lien  upon  its  prop- 
erty for  debts  due  creditors  of  partnership  and  for  moneys  advanced 
by  him. 

Beaflirmed  in  Connolly  t.  Bouck,  174  Fed.  315,  98  C.  C.  A.  184. 

Bights  of  Partners  Inter  Se  in  partnership  realty.  See  note,  28 
L.  B.  A.  95,  102. 

Position  of  Bnrvlying  Partners  in  partnership  realty.  See  note,  28 
Li.  B.  a.  133. 
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28  Cal.  689-^90,  PEOPLE  T.  DE  lAOET. 

Wlieie,  on  Application  for  Continoance  on  gronnd  of  convenience 
of  witneseee,  there  is  counter-affidavit  tending  to  show  want  of  good 
faithy  there  is  no  abuse  of  discretion  in  denying  application. 

Approvted  in  Miller  v.  State,  39  Wis.  68,  119  N.  W.  855,  applica- 
tion for  continuance  may  be  resisted  by  counter-affidavits  in  certain 
cases. 

Miscellaneous.—Cited  in  People  v.  Elster  (Cal.),  3  Pac.  885,  to  point 
that  recent  possession  of  stolen  property  is  an  incriminating  fact. 

28  Cal.  591--699,  LUOAS  ▼.  BAN  FBAKdSCO. 

OoncliislTeness  of  Piior  Deciaiona  on  subsequent  appeals.  See  note, 
34  L.  B.  A.  327. 

28  Oal.  599-602,  BENNETT  ▼.  BENNETT. 

Oonrt  has  No  Jurisdiction  to  grant  divorce  without  averment  and 
proof  that  applicant  has  been  resident  of  state  for  statutory  period. 

Approved  in  Humping  v.  Bumping,  36  Mont.  43,  91  Pac.  1058,  12 
L.  B.  A.  (n.  8.)  1197,  reaffirming  rule;  Becklenberg  v.  Becklenberg, 
232  HI.  122,  83  N.  E.  424,  where  finding  of  residence  was  held  insuffi- 
cient. 

Averment  of  Besldence  in  Oomplaint  for  divorce  and  failure  to  deny 
Buch  averment  do  not  avoid  necessity  of  proving  residence. 

Approved  in  Bradfield  v.  Bradfield,  154  Mich.  119,  129  Am.  St.  Bep. 
468,  117  N.  W.  589,  defendant  not  precluded  by  such  admission  from 
raising  question  of  residence. 

28  Cal.  60a-605,  PEOPLE  ▼.  MIDDLETON. 

Commissioners  of  Funded  Debt  of  San  Francisco  are  not  officers. 

Approved  in  dissenting  opinion  in  Benedict  v.  City  of  New  Orleans, 
115  La.  666,  39  So.  800,  majority  holding  that  commissioners  to  build 
courthouse  are  officers. 

28  Cal.  605-612,  PAGE  v.  FOWUESB. 

To  Constitnte  Adverse  Possession  of  Public  Land,  it  is  sufficient 
that  party  in  possession  claims  right  to  the  possession  as  against  all 
the  world  except  the  United  States. 

Approved  in  Boe  v.  Arnold,  54  Or.  65,  102  Pac.  294,  reaffirming  rule. 

Bight  to  Possession  of  Public  Land  cannot  be  tried  in  person&l  ac- 
tion. 

Approved  in  Lieberman  v.  Clark,  114  Tenn.  131,  85  S.  W.  262,  69 
L.  B.  A.  732,  plaintiffs  in  replevin  may  recover  timber  taken  from  land 
in  their  adverse  possession  by  defendant  entering  under  deed  from 
person  out  of  possession;  dissenting  opinion  in  Lieberman  v.  Clark, 
114  Tenn.  151,  85  S.  W.  267,  69  L.  B.  A.  732,  majority  holding  that 
plaintiffs  in  replevin  may  recover  timber  taken  from  land  in  their 
adverse  possession  by  defendant  entering  under  deed  from  person  out 
of  possession. 

Beplevin  by  or  Against  One  in  adverse  possession  of  land  for  things 
severed.    See  note,  69  L.  B.  A.  735. 

Miscellaneous. — Cited  in  Pacific  Live  Stock  Co.  v.  Isaacs,  52  Or.  65, 
96  Pac.  464,  referring  historically  to  cited  case. 
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28  Cal.  618-^628,  FIOKEN  v.  JONER 

Presumption  of  Negltgance  from  Oocnrrence  of  accidents.  See  note, 
15  L.  B.  A.  33. 

Miseellaneous. — Cited  in  Pieper  v.  Centinela  Land  Co.,  56  Cal.  175, 
to  point  that  all  defendants  should  join  in  motion  for  change  of  venne. 

28  Oal.  628-631,  OASSACIA  ▼.  PHOENIX  INS.  00. 

Breach  of  Condition '  in  Policy  cannot  be  made  as  defense  whert 
issue  not  raised  by  pleadings. 

Approved  in  Smith  v.  Mut.  Cash  Guar.  Fire  Ins.  Co.,  21  S.  D.  442, 
113  N.  W.  97,  breach  of  condition,  representation  or  warranty  in  fire 
policy  must  be  specially  pleaded. 

Where  Answer  is  Filed,  Judgment  may  be  rendered  for  principal 
and  interest,  though  complaint  prays  judgment  only  for  principal. 

Approved  in  Fremont  County  v.  Fremont  Co.  Bank,  145  Iowa,  16, 
123  N.  W.  785,  reaffirming  rule. 

28  CaL  639-641,  PEOPLE  ▼.  WESTON. 

Mandamus  will  not  Lie  to  compel  county  judge  to  try  appeal  from 
justice's  court,  which  he  had  dismissed  as  improperly  taken. 

Distinguished  in  Scott  v.  Shields,  8  Cal.  App.  19,  96  Pac.  389,  grant- 
ing mandamus  to  compel  judge  to  cause  witness  to  answer  deposition. 

28  CaL  641-644,  BUFFENDEAU  ▼.  BBOOK8. 

Bond  may  be  Shown  to  have  Been  Oiven  to  sheriff  to  indemnify 
him  against  loss  in  selling  property  in  violation  of  injunction. 

Approved  in  Benicia  Agricultural  Works  v.  Estes  (Cal.),  32  Pac. 
910,  parol  evidence  admissible  to  show  that  consideration  for  note 
was  withdrawal  of  opposition  to  discharge  in  insolvency;  Daw  v. 
Niles  (Cal.),  33  Pac.  1115,  parol  evidence  admissible  to  show  agree- 
ment, in  violation  of  constitution,  that  mortgagor  should  pay  taxes. 

Indemnity  to  Sheriffs.    See  note,  86  Am.  St.  Bep.  557,  558. 

28  CaL  645-649,  FEBBI8  ▼.  IBVINa. 

Bevocation  of  Power  of  Attorney,    gee  note,  110  Am.  St.  Bep.  859. 

Effect  on  Contract  of  Death  of  Party.    See  note,  23  L.  B.  A.  710. 

Effect  of  Legal  Eemedy  upon  equitable  jurisdiction  to  remove  cloud 
on  title.    See  note,  12  L.  B.  A.  (n.  s.)  71. 

28  Cal.  649-652,  OLIDDEN  ▼.  PACKABD. 

Notice  of  Motion  to  Dissolve  Attachment  does  not  constitute  ap- 
pearance. 

Approved  in  Salmonson  v.  Streiffer,  13  Cal.  App.  397,  110  Pac.  145, 
exception  to  sureties  on  attachment  bond  does  not  constitute  appear- 
ance. 

Default  Judgment  Entered  by  Clerk,  where  there  has  been  no  ser- 
vice of  summons  or  appearance,  is  void. 

Approved  in  Dible  v.  Hanson,  17  N.  D.  23,  114  N.  W.  372,  judgment 
entered  by  clerk  without  order  is  nullity. 

28  Cal.  668-673,  SEALE  Y.  MCLAUGHLIN. 

Effect  of  Judgment  Obtained  upon  unauthorized  appearance  by  at- 
torney.   Bee  note,  21  L.  B.  A.  849,  857. 
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28  OaL  673-685,  NEVADA  COXTNTY  ETC.  CANAL  CO.  T.  KIDD. 

Bole  That  Pleading  most  be  Taken  most  strongly  against  pleader 
has  no  application  where  amendment  is  sought. 

Approved  in  Atlanta  etc.  B.  B.  Co.  v.  Georgia  By.  etc.  Co.,  125  Ga. 
800,  54  8.  E.  754,  reaffirming  rule. 

Mi8cellaneous.---Cited  in  Nevada  County  etc.  Co.  y.  Kidd,  37  Cal. 
827,  on  subsequent  appeal. 
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29  Oal.  19-47,  87  Am.  Dec.  146,  BOYD  ▼.  BIiANKMAK. 

Purchase  "by  Administrator  at  his  own  sale  is  only  voidable. 

Approved  in  Estate  of  Bichards,  154  Cal.  494,  98  Pac.  535,  reaffirm- 
ing rale;  Dane  v.  Layne,  10  Cal.  App.  371,  101  Pac.  1069,  sale  to 
appraiser  would  be  at  most  voidable;  Shelby  v.  Creighton,  65  Neb. 
493,  101  Am.  St.  Rep.  630,  91  N.  W.  372,  sale  to  trastee  of  trust  prop- 
erty is  not  necessarily  void. 

Wlio  may  not  Purchase  at  Judicial,  execution  and  other  compulsory 
sales.     See  note,  136  Am.  St.  Bep.  796,  800. 

The  Statute  of  limitations  applies  to  causes  of  action  both  in  equity 
and  at  law. 

Approved  in  Williams  v.  Southern  Pacific  R.  R.  Co.,  150  Cal.  628, 
89  Pac.  600,  cause  of  action  for  wrongful  entry  and  for  equitable 
relief  by  injunction  barred  at  same  time. 

Demnrrer  on  Ground  of  Statnte  of  Limitations  is  sustained  when 
time  stated  exceeds  time  defined  as  limitation. 

Reaffirmed  in  Fay  v.  Costa,  2  Cal.  App.  ^3,  83  Pac.  278. 
I  Answer  Stating  That  Cause  of  Action  has  not  accrued  within  five 

I  years  is  sufficient  plea  of  statute  of  limitations. 

I  Approved  in  Osborn  v.  Hopkins,  160  Cal.  504,  117  Pac.  521,  answer 

alleging  cause  of  action  for  services  did  -not  accrue  within  two  years 
next  before  commencement  of  action  sufficiently  pleads  statute  of 
limitations. 

Belief  from  Mistake  of  Law  as  to  effect  of  instrument.    See  note, 

28  L.  R.  A.  (n.  s.)  798. 

29  Cal.  47-72,  HAGEB  ▼.  SHINDLEB. 
A  Bich  Man  may  Make  a  fraudulent  deed  as  well  as  one  who.  is 

insolvent. 

Approved  in  Bekins  v.  Dieterle,  5  Cal.  App.  695,  91  Pac.  175,  where 
fraud  proved,  question  whether  debtor  has  other  property  is  im- 
material. 

Effect  on  Legal  Title  of  Conveyance  of  land  in  fraud  of  creditors. 
See  note^  67  L.  B.  A.  867,  868,  900. 
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Pnrcluuier  at  SherliTB  Sale  may  have  deed  of  judgment  debtor,  in 
fraud  of  creditors,  canceled. 

Approved  in  Haskell  v.  Sutton,  53  W.  Ya.  217,  44  S.  E.  537,  can- 
celinfj^  unauthorized  oil  lease  hj  guardian  of  minor. 

Bight  of  PurchaBer  at  Ezecntton  Sale  to  have  fraudulent  transfer 
by  judgment  debtor  set  aside.    See  note,  110  Am.  St.  Rep.  81,  82,  84. 

DiBclOBures  Foreign  to  Object  for  which  attorney  was  retained  are 
not  privileged. 

Approved  in  In  re  Niday,  15  Idaho,  566,  98  Pac.  847,  attorney  may 
be  compelled  to  produce  letters  which  were  not  submitted  to  him  for 
his  professional  opinion. 

29  Oal.  75-96,  EMEBT  Y.  BBADFOBD. 

Officers  Alone  must  Determine  whether  contract  has  been  properly 
performed. 

Approved  in  Cahill  v.  Colgan  (CaU),  31  Pac.  617,  approval  of  claim 
by  board  of  examiners  and  appropriation  by  legislature  are  conclu- 
sive as  against  controller. 

AsaessmentB  for  Improvements  by  front- foot  rule.  See  note,  28 
L.  R.  A.  (n.  s.)  1130,  1140,  1159. 

Whether  a  Personal  Liability  may  be  created  for  an  assessment. 
See  notes,  133  Am.  St.  Rep.  932,  937;  35  L.  R.  A.  60. 

Defects  in  Work  as  Defense  to  Assessment  for  local  improvement. 
See  note,  56  L.  R.  A.  905,  907,  908. 

29  Oal.  112-119,  aAN  FBANOISCO  ETC.  B.  B.  CO.  v.  MAHONEY. 

In  Condemnation  Proceedings,  the  Owner  is  entitled  to  compensation 
at  the  time  the  land  is  taken. 

Approved  in  California  Southern  R.  Co.  v.  Colton  Land  Sb  Water 
Co.  (Cal.),  2  Pac.  40,  compensation  is  value  at  time  of  trial. 

Miscellaneous. — Cited  in  Davidson  v.  Telzas  etc.  Ry.  Co.,  29  Tex. 
Civ.  App.  58,  67  S.  W.  10^5,  all  persons  claiming  interest  in  land 
sought  to  be  condemned  may  be  made  defendants  in  eminent  domain 
proceedings. 

29  Cal.  120-122,  BBOWN  Y.  OBB. 

A  Married  Woman  is  not  Bound  by  a  promissory  note  executed  by 
her  jointly  with  her  husband. 

Reaffirmed  in  Yon  Hasslocher  y.  Robinson's  Executors,  3  Haw.  804. 

29  Cal.  123-124,  WAIiSH  y.  BIATHEWS. 

Assessments  for  Improyements  by  front-foot  rule.  See  note,  28 
L.  R.  A.  (n.  s.)  1130,  1140. 

Whether  a  Personal  Liability  may  be  created  for  an  assessment. 
See  notes,  133  Am.  St.  Rep.  932;  35  L.  R.  A.  60. 

Defects  in  Work  as  Defense  to  assessment  for  local  improvement. 
Seer  note,  56  L.  R.  A.  907. 

29  Cal.  124-129,  HABBI8  y.  McGBEOOB. 

Transactions  in  Name  of  Supposed  but  non existing  corporation. 
See  note,  94  Am.  St.  Rep.  597. 

29  Cal.  129-131,  COCHRAN  y.  COCHBAN. 

Defects  in  Work  as  Defense  to  assessment  for  local  improvement. 
See  note,  56  L.  R.  A.  907. 
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29  OaL  131-137,  LONG  ▼.  NEVILLE. 

Sheriir,  Under  Writ  of  Bestitutlon,  must  remove  all  persons  who 
came  on  property  after  enit  brought,  nnlese  under  title  adverse  to 
defendant. 

Approved  in  Baum  v.  Boper,  1  Gal.  App.  439,  82  Pac.  391,  person 
so  entering  will  be  dispossessed  unless  he  clearly  shows  that  he  did 
not  enter  under  or  in  eollusion  with  defendants. 

Effect  of  Jndgmont  in  Ejectment  against  tenant  upon  landlord  not 
a  party,  or  vice  versa.    See  note,  20  L.  B.  A.  (n.  s.)  598. 

29  OaL  lSfr.142,  LYONS  v.  LEIMBAOK. 

Facts  Found  Should  Make  Complete  cause  of  action  or  defense. 

Approved  in  Cobum  Cattle  Co.  v.  Small,  35  Mont.  293,  88  Pac.  955, 
special  verdict  should  And  all  facts  necessary,  in  connection  with 
pleadings,  to  support  judgment. 

29  CaL  142-146,  HUNSAKEE  ▼.  STUBaiS. 

A^^ent  of  Vendor  Commits  Fraud  by  becoming  agent  of  purchaser. 

Approved  in  Curry  v.  King,  6  Cal.  App.  576,  92  Pac.  665,  transaction 
by  which  agent  acquired  land  of  principal  presumptively  fraudulent; 
Hunter  Bealty  Co.  v.  Spencer,  21  Okl.  164,  95  Pac.  760,  17  L.  B.  A. 
(n.  s.)  622,  where  agent  acts  for  both  parties  in  exchange  of  real 
estate,  contract  is  voidable. 

Pledgee  must  Account  for  All  Profits  derived  from  bailment. 

Approved  in  Leggat  v.  Palmer,  39  Mont.  300,  102  Pac.  329,  such 
profits  must  be  applied  first  to  interest  on  debt,  then  to  principal, 
any  surplus  remaining  to  be  held  for  pledgor. 

29  Cal.  147-150,  87  Am.  Dec.  164,  BOABD  OF  COldMISSIONEBS  OF 
SAN  JOSE  FUNDED  DEBT  ▼.  YOTTNGEBS;  S.  C,  29  Cal.  172. 

Plaintiff  cannot  Dismiss  Suit  unless  attorney  assents. 

Approved  in  Boca  etc.  B.  B.  Co.  v.  Superior  Court,  150  Cal.  156,  157, 
88  Pac.  719,  reaffirming  rule;  Kincon  Water  etc.  Co.  v.  Anaheim  Union 
Water  Co.,  115  Fed.  550,  judgment  of  dismissal  by  consent,  entered 
on  motion  of  defendant's  attorneys,  not  judgment  on  merits.  * 

Distinguished  in  Paulson  v.  Lyson,  12  N.  D.  359,  97  N.  W.  534,  up- 
holding stipulation  made  by  defendant,  without  knowledge  of  his 
attorney,  for  dismissal  of  action. 

Extent  to  Which  Utigant  may  Control  Cause  in  which  he  has  ap- 
peared as  attorney.     See  note,  93  Am.  St.  Bep.  170. 

Bight  of  Attorney  to  Enter  Betrazit.  See  note,  25  L.  B.  A.  (n.  s.) 
1314. 

While  Attorney  of  Becord  Bemains  Such,  his  right  to  control  litiga- 
tion cannot  be  questioned. 

Beaffirmed  in  Choctaw  etc.  B.  Co.  v.  Burgess,  21  Okl.  121,  95  Pac.  610. 

29  Cal.  150-155,  OBADWOHL  ▼.  HABBIS. 

Assignee  may  Sue  for  Entire  Claim  though  only  part  of  beneficial 
interest  intended  to  pass  by  assignment. 

Approved  in  Sroufe  v.  Soto  Bros.  &  Co.,  5  Ariz.  12,  43  Pac.  221, 
upholding  assignment  for  collection. 

When  It  was  Intended  that  part  only  of  beneficial  int^est  should 
pass  by  assignment,  assignors  may  intervene  in  action  to  assert  their 
equity. 
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Cited  in  Faricy  ▼.  St.  Paul  Inves.  A  Sav.  Soc,  110  Minn.  317,  125 
N.  W.  678,  permitting  one  claiming  to  be  owner  of  bonds  to  intervene 
in  suit  for  their  recovery;  Qreene  v.  McAuley,  70  Kan.  611,  79  Pac. 
136,  68  L.  B.  A.  308,  arguendo. 

Written  AdmiBsion  Does  not  Estop  Party  making  it  from  showing 
mistake  therein. 

Approved  in  Mahon  ▼.  Bankin,  54  Or.  336|  102  Pac.  611,  evidence 
received  to  explain  written  admissions. 

29  Oal.  166-160,  BLANC  ▼.  KLUMPKB. 

If  Nuisance  In  Highway  Interferes  with  free  use  of  private  prop- 
erty, owner  may  have  private  action  to  abate  same.. 

Approved  in  Gushing- We tmore  Co.  v.  Gray,  152  Cal.  123,  125  Am. 
St.  Bep.  47,  92  Pac.  72,  lot  owner  may  suffer  special  injury  from  ob- 
structions placed  in  street  not  immediately  in  front  of  his  property; 
Strieker  v.  Hillis,  15  Idaho,  713,  715,  99  Pac.  832,  833,  evidence  held 
to  show  that  injury  sustained  by  plaintiff  from  obstruction  of  high- 
way was  different  from  that  suffered  by  general  public;  Mountain 
Copper  Co.  v.  United  States,  142  Fed.  644,  73  C.  C.  A.  621,  arguendo. 

Bight  to  Obstruct  or  Destroy  Bights  of  navigation.  See  note,  59 
L.  B.  A.  53. 

Bight  of  Owner  of  Upland  to  access  to  navigable  water.  See  note, 
40  L.  B.  A.  604. 

PrlTate  Bight  of  Action  for  obstruction  of  navigable  stream.  See 
note,  3  L.  B.  A.  (n.  s.)  1126. 

29  Oal.  160-166,  OABPENTIEB  ▼.  GABDINEB. 

The  Appellate  Oourt  wHl  not  Find  Facts  upon  the  evidence  in  the 
record. 

Approved  in  Murdock  ▼.  Clarke  (Cal.),  24  Pac.  274,  reaffirming  rule. 

Power  of  Appellate  Court  Over  Verdict  for  excessive  damages.  See 
note,  26  L.  B.  A.  388. 

29  Cal.  168-171,  BEAY  ▼.  COTTEB. 

Purchaser  of  Leased  Property  cannot  recover  possession  from  tenant 
by  unlawful  detainer  proceedings. 

Approved  in  Scott-Hyman  v.  Grant,  50  Tex.  Civ.  42,  114  S.  W.  856, 
tenant  may  resist  suit  by  landlord  by  interposing  superior  title  ac- 
quired by  purchase  from  landlord  or  at  judicial  sale. 

Bight  of  Purchasers  or  Lessees  to  bring  unlawful  detainer.  See 
note,  120  Am.  St..  Bep.  37. 

Estoppel  to  Deny  Landlord's  Title.    See  note,  89  Am.  St.  Bep.  111. 

29  Cal.  172-180,  BOABD  OF  COMMISSIONEBS  OF  SAN  JOSE 
FUNDED  DEBT  ▼.  YOUNOEB. 

A  Contract  will  not  be  Bescinded  for  misrepresentation  where  no 
confidential  relation  existed  between  the  parties,  and  the  facts  were 
equally  accessible  to  both. 

Approved  in  Oppenheimer  ▼.  Clunie,  142  Cal.  321,  75  Pac.  902,  ap- 
plying rule  to  alleged  fraudulent  representations  as  to  condition  of 
theater;  Fritz  v.  Fritz,  94  Minn.  268,  102  N.  W.  707,  refusing  to 
reform  contract  though  party  executing  it  unable  to  read  English 
language;  Farlow  v.  Chambers,  21  S.  D.  131,  110  N.  W.  96,  refusing 
to  relieve  defendant  from  contract  which  he  signed  without  reading 
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upon  plaintiff's  representation  that  it  eonformed  to  prior  oral  agree- 
ment. 

DistingaiBhed  in  Watson  r.  Molden,  10  Idaho,  581,  79  Pae.  506, 
granting  relief  for  false  statements  as  to  water  rights  and  irrigation 
of  land  made  to  person  unfamiliar  with  such  matters. 

Bight  to  Bely  upon  Bepresentations  made  to  effect  contract  as  basis 
for  charge  of  frand.     See  note,  3i7  L.  R.  A.  597. 

Ignorance  or  Carelessneas  as  Affecting  Biglit  to  equitable  relief 
from  contract  by  which  one  has  been  overreached.  See  note,  5  L.  B. 
A.  (n.  s.)  800. 

A  Contract  will  not  be  Besclnded  for  suppression  of  fact  unless 
such  concealment  resulted  in  injury. 

Approved  in  Wille  v.  Porter  (Cal.),  61  Pac.  1111,  refusing  to  compel 
repayment  to  corporation  of  debt  i>aid  its  principal  stockholder. 

29  CaL  180-189,  WAUiAOE  ▼.  SAK  JOSE. 

Whut  Constitutes  'Indebtedness'*  of  Municipality  within  constitu- 
tional and  statutory  restrictions.     See  note,  23  L.  B.  A.  407. 

29  Cal.  189-192,  THOMPSON  T.  LYNCH. 

Proof  That  Intestate  Said  that  he  did  not  own  any  interest  in  land 
is  not  sufficient  to  sustain  allegation  that  he  executed  and  delivered 
deeds  to  same. 

Approved  in  Bryan  v.  Tormey  (Cal.),  21  Pac.  726,  semble,  but  hold- 
ing error,  if  any,  immaterial. 

Sale  by  Administrator  of  Land  once  property  of  intestate  casts 
cloud  upon  title. 

Disapproved  in  Chamberlain  v.  Baker,  28  Tex.  Civ.  App.  500,  67 
S.  W.  533,  sale  under  execution  against  grantor  is  not  cloud  upon 
title. 

InJunctiOBS  Against  Ezecntion  Sales  or  other  proceedings  under 
final  process.     See  note,  30  L.  B.  A.  108. 

29  Cal.  192-193,  LEFFINaWELL  v.  OBIFFING. 

An  Appeal  Does  not  Lie  from  an  order  directing  a  statement  on 
motion  for  new  trial  to  be  settled. 

Disapproved  in  Magee  v.  Superior  Court,  10  Cal.  App.  161,  101 
Pac.  535,  order  made  after  judgment  in  action  in  which  execution 
sale  of  money  was  made,  directing  payment  thereof  to  purchaser^  is 
appealable. 

29  Cal.  194-200,  CUBIAC  y.  PACKARD. 

A  Common-law  Bond  in  form,  given  to  procure  discharge  of  goods 
attached,  is  sufficient  compliance  with  statute. 

Approved  in  Bailey  v.  Aetna  Indemnity  Co.,  5  Cal.  App.  744,  91  P^c. 
417,  no  order  of  court  for  release  of  attached  property  necessary; 
Dackich  v.  Barich,  37  Mont.  501,  97  Pac.  935,  holding  that  sureties 
in  bond  given  for  release  of  attachment  bound  themselves  to  pay 
judgment. 

29  CaL  200-210,  McDONALD  ▼.  ASKEW. 

Abandonment  or  Loss  of  Biglits  of  prior  appropriators  of  water. 
See  note,  30  L.  B.  A.  267. 

Biglit  of  Prior  Approprlator  of  water.    See  note,  30  L.  B.  A.  672. 
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29  dl.  210-214,  PEOPI£  ex  reL  UVIKOSTCN  ▼.  PAOHZXX). 

The  Attorney  (General  is  the  only  person  authorized  to  appear  for 
the  people  in  the  supreme  court. 

Approved  in  State  t.  Miles,  11  Idaho,  786,  S3  Pae.  697,  brief  of 
appellant  and  transcript  of  record  in  criminal  case  must  be  served 
on  attorney  general;  Henry  v.  State,  87  Miss.  35,  38,  39  So.  863,  864, 
governor  cannot  sue  in  name  of  state. 

Keceaaaxy  Parties  to  Proceedings  in  mandamus.  See  note,  105  Am. 
St.  Bep.  123. 

Who  is  Real  Party  in  Interest  within  statutes  defining  parties  by 
whom  action  must  be  brought.    See  note,  64  L.  B.  A.  622. 

29  OaL  214-224,  JAN80N  ▼.  BBOOKS. 

Incompetent  Testimony  Admitted  without  objection  will  be  treated 
as  competent. 

Approved  in  Durkee  v.  Chino  Land  and  Water  Co.,  151  Cal.  571,  91 
Pac.  393,  party  acquiescing  in  measure  of  damages  is  bound  thereby. 

29  OaL  224-227,  IN  BE  PAOHECO'S  ESTATE. 

Bight  to  Ciyll  Action  for  forcible  entry  and  detainer.  See  note, 
121  Am.  St.  Rep.  380. 

Conclusiveness  of  Prior  Decisions  on  subsequent  appeals.  See  note, 
84  L.  B.  A.  333. 

29  Cal.  238-243,  D0PUY  y.  8HEAB. 

Court  may  Strike  Complaint  from  files  where  there  has  been  unrea- 
sonable delay  in  serving  summons. 

Approved  in  State  Sav.  Bank  v.  Albertson,  39  Mont.  421,  102  Pae. 
694,  mere  lapse  of  time  will  not  justify  dismissal. 

29  CaL  243-261,  FANJOT  ▼.  SEAI£S. 

Individual  Liability  for  Falling  Walls  or  buildings.  See  note,  84 
L.  B.  A.  562. 

lilabUity  of  Contractor  to  Third  Persons  for  defects  after  comple- 
tion and  acceptance.    See  note,  26  L.  B.  A.  506. 

Liability  of  Owner  to  Contractor  or  his  employees  for  existing  de- 
fects in  building  being  erected.     See  note,  22  L.  B.  A.  (n.  s.)  858. 

Liability  of  Employer  After  Assuming  Control  of  subject  matter  of 
work  executed  by  contractor.    See  note,  3  L.  B.  A.  (n.  s.)  602. 

Liability  for  Injury  to  Senrant  in  using  appliance  for  purpose  other 
than  for  which  primarily  intended.    See  note,  16  L.  B.  A.  (n.  s.)  984. 

29  CaL  251-252,  NEVILLE  T.  SOLANO  COT7NTY. 

Liability  of  County  for  Temporary  Onard  for  jail  is  not  to  sheriff, 
but  to  persons  employed  as  guard. 

distinguished  in  Mombert  v.  Bannock  County,  9  Idaho,  475,  75 
Pac.  240,  holding,  under  statute,  that  person  who  furnished  sheriff 
with  necessaries  for  prisoners  must  look  to  sheriff  for  payment. 

29  Cal.  257-264,  PEOPLE  ▼.  HUGHES. 

After  Conviction  of  Arson  With  Intent  to  defraud  insurance  com- 
pany, variance  between  name  of  company  as  charged  and  as  proved 
is  no  ground  for  arrest  of  judgment. 

Approved  in  People  v.  Monroe  (Cal.),  33  Pac.  780,  where  informa- 
tion set  out  forged  instrument  as  order  addressed  to  city,  proof  that 
it  was  addressed  to  auditor  not  variance. 


459  NOTES  ON  CALITORNIA  BBPOBTS.    29  OaL  267-288 

In  Prosecution  for  Anon  With  Intent  to  defraud  insurance  company, 
slight  variance  in  name  of  company  is  immaterial. 

Approved  in  People  v.  Spencer,  16  CaL  App.  758,  117  Pac.  1040, 
applying  rule  to  variance  in  name  of  bank  on  which  check  drawn 
without  funds. 

Under  Indictment  for  Arson  With  Intent  to  defraud  duly  incor- 
porated insurance  company,  proof  of  de  facto  existence  of  corporation 
sufficient. 

Approved  in.  People  v.  Morley,  8  Cal.  App.  374,  97  Pac.  85,  reaffirm- 
ing rule;  State  v.  Stevens,  16  S.  D.  313,  92  N.  W.  421,  applying  rule 
to  prosecution  of  cashier  for  receiving  deposit  after  bank's  insolvency. 

Presumption  as  to  Incorporation.    See  note,  22  L.  B.  A.  278. 

In  Trial  for  Arson  With  Intent  to  defraud  insurance  company,  it 
is  nt>t  necessary  to  prove  that  policy  was  valid. 

Beaffirmed  in  People  v.  Morley,  8  Cal.  App.  376,  97  Pac.  86. 

Crime  of  Arson,  and  who  may  commit  same.  See  note,  101  Am.  St. 
Bep.  27. 

Arson  tn  Setting  Fire  to  one's  own  building.  See  note,  32  L.  B.  A. 
648. 

Miscellaneous. — Cited  in  Ex  parte  Prosole,  32  Nev.  381,  108  Pac. 
632,  construing  statutes  relating  to  arson. 

29  Csl  267-273,  JACKSON  ▼.  SHAWL. 

Where  Borrower  has  Contracted  to  Pay  Pawnbroker  more  than  legal 
interest,  he  can  recover  pledge  upon  tendering  principal  and  legal 
interest. 

Distinguished  in  Levinson  v.  Boas,  150  Cal.  193,  194,  88  Pac.  828, 
12  L.  B.  A.  (n.  8.)  575,  allowing  recovery  of  pledge  without  such 
tender  where  pawnbroker  had  violated  law  in  other  particulars  besides 
charging  excessive  interest;  Porter  v.  Fisher  (Cal.),  34  Pac.  701, 
broker  employed  to  sell  land  and  personalty  thereon  under  contract, 
invalid  as  to  the  land  because  not  in  writing,  may  recover  commis- 
sion on  value  of  personalty. 

Validity  of  Contracts  In  Business  which  it  is  misdemeanor  to  trans- 
act.    See  note,  12  L.  B.  A.  (n,  s.)  578,  582,  586,  587,  594,  616. 

Constitutionality  of  Statutory  Discrimination  as  to  interest  rates. 
See  note,  27  L.  B.  A.  (n.  s.)  899. 

29  Cal.  273-278,  BEBSE  y.  STBABNS. 

8l»ecial  Contracts  and  Obligations  to  make  payment  in  gold  or 
silver.    See  note,  29  L.  B.  A.  521. 

29  Cal.  278-280,  MYEB  Y.  KOHN. 

Special .  Contracts  and  Obligations  to  make  payment  in  gold  or 
silver.    See  note,  29  L.  B.  A.  517. 

Form  of  Judgment  and  Procedure  in  case  of  liability  to  make  pay- 
ment in  coin.    See  note,  29  L.  B.  A.  593. 

29  Cal.  281-282,  8TODDABD  v.  TBEADWELL. 

Point  not  Made  in  Court  below  or  embraced  in  grounds  of  appeal 
will  not  be  considered. 

Approved  in  Yaeger  v.  Southern  Cal.  By.  Co.  (Cal.),  51  Pac.  193, 
on  appeal  from  order  denying  new  trial,  question  not  presented  to 
trial  court  on  motion  cannot  be  considered. 

Prevailing  Party  may  Recover  Costs  of  former  trial. 

Approved  in  Hughes  v.  Chicago  etc.  B.  B.  Co.,  126  Wis.  537,  106 
K.  W.  530,  reaffirming  rule. 
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Miscellaneous. — Cited  in  San  Francisco  v.  Certain  Beal  Estate,  42 
Cal.  518,  refusing  to  dismiss  appeal  where  record  showed  that  no  oppo- 
sition was  made  but  failed  to  show  presence  of  appellant  or  counsel; 
Green  ▼.  Brown  etc.  Co.,  11  N.  M.  663,  72  Pae.  18,  court  may  grant 
new  trial  in  ejectment  conditioned  upon  payment  of  costs. 

29  Cal.  283-292,  DAVIS  ▼.  UVINGSTON. 

Failure  of  Subcontractor  in  KoUco  of  lien  to  state  correctly  name 
of  contractors  is  not  necessarily  fatal. 

Approved  in  Cady  Lumber  Co.  t.  Conkling,  70  Neb.  811,  98  N.  W. 
44,  reaffirming  rule. 

29  Oal.  292-299,  87  Am.  Dec.  170,  DEBBINGEB  ▼.  PLATE. 

The  Bight  to  a  Trademark  is  not  limited  in  its  enjoyment  by  terri- 
torial bonds. 

Approved  in  Hygeia  Distilled  Water  Co.  r.  Consolidated  Ice  Co., 
144  Fed.  142,  right  not  affected  by  fact  that  plaintiff  has  not  yet 
extended  his  trade  to  locality  occupied  by  defendant. 

Miscellaneous. — Cited  in  Sartor  v.  Schaden,  125  Iowa,  704,  101  N. 
W.  514,  one  person  may  have  trademark  in  one  country  and  another 
the  same  trademark  in  another  country. 

29  OaL  312-317,  O'CONNOB  ▼.  BLAKE. 

The  Defense  of  a  Prior  Lis  Pendens  is  available  only  where  the 
plaintiff  at  least,  in  both  actions,  is  the  same. 

Approved  in  Helfrich  v.  Bomer,  16  Cal.  App.  436,  118  Pac.  459, 
reaffirming  rule;  Bodney  v.  Gibbs,  184  Mo.  10,  82  S.  W.  189,  rule  does 
not  apply  where  defendant  in  one  action  is  plaintiff  in  the  other. 

29  OaL  317-325,  BOBINSON  ▼.  FOBBEST. 

In  Order  That  He  may  Attack  Patent  there  must  be  priority  of  title 
between  plaintiff  and  the  United  States. 

Approved  in  Ewbank  v.  Mikel,  6  Cal.  App.  142,  91  Pac.  673,  settler 
on  state  land,  who  did  not  contest  application  for  patent  within 
specified  time,  cannot  thereafter  enforce  trust  in  land  patented. 

Neither  Sections  nor  Their  Subdivisions  can  be  said  to  have  any 
existence  until  divided  by  approved  survey. 

Approved  in  Carroll  v.  United  States,  154  Fed.  431,  83  C.  C.  A.  245, 
deed  describing  unsurveyed  lands  by  section  and  subdivision  inad- 
missible to  show  color  of  title;  Clearwater  Timber  Co.  v.  Shoshone 
County,  155  Fed.  631,  lands  not  taxable  until  survey  accepted  by  land 
department. 

29  OaL  326-329,  BBUNN  ▼.  MUBPHY. 

Miscellaneous. — Cited  in  Hayes  v.  Ducasse,  119  Cal.  684,  52  Pac. 
121,  tax  deed  containing  recitals  made  imperative  by  Political  Code 
prima  facie  evidence  that  property  has  been  sold  as  required  by  law. 

29  Cal.  330-336,  OABPENTIEB  v.  MITCHELL. 

What  are  Betterments,  and  allowance  therefor.  See  note,  81  Am. 
St.  Eep.  175. 

Liability  of  Cotenants  to  Account  for  use  and  occupation  and  rents 
and  profits.     See  note,  28  L.  B.  A.  840. 

29  Cal.  337-356,  MOBBISON  ▼.  BOWMAN. 

Though  Testator  cannot  Dispose  of  the  property  of  another,  accept- 
ance by  latter  of  bequest  under  will  is  confirmation  of  such  disposi- 
tion. 
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• 

Approved  in  In  re  Smith's  Estate  (Gal.)y  38  Pac.  951,  conveyance 
by  wife  of  life  estate  devised  in  will  purporting  to  dispose  of  com- 
munity property  is  acceptance  of  provisions  of  will;  Smithsonian 
Institution  v.  Mecch,  169  U.  S.  414,  18  Sup.  Ct.  396,  42  L.  Ed.  793, 
condition  that  "the  legatees  acquiesce  in,"  will  be  broken  where  they 
contest  devise  on  ground  that  property  did  not  belong  to  testator. 

If  It  Appears  Tliat  Testator  did  not  intend  to  dispose  of  his  wife's 
share  of  the  common  property,  her  acceptance  of  bequest  will  not 
operate  as  an  election. 

Approved  in  Glenn  ▼.  Gunn,  88  Mo.  App.  433,  widow  not  put  to 
her  election  by  acceptance  of  statutory  allowance. 

Widow's  Election  Between  Will  and  Dower  or  community  property. 
See  note,  92  Am.  St.  Bep.  705. 

Husband  bas  not  Power  to  Dispose  by  WiU  of  wife's  interest  in 
common  property. 

Approved  in  Painter  v.  Painter,  4  Gof.  Prob.  345,  holding  wife  took 
half  of  community  estate  as  survivor  and  half  of  remainder  under 
will. 

29  OaL  359-386,  89  Am.  Dec.  49,  MTEB8  ▼.  MOTT. 

An  Order  Befnsing  to  Dissolve  an  attachment  is  not  appealable. 

Approved  in  Nail  v.  Superior  Court,  11  Gal.  App.  29,  103  Pac.  903, 
reaffirming  rule;  Title  Ins.  etc.  Co.  v.  California  Dev.  Co.,  159  Cal. 
486,  114  Pac.  839,  denying  appeal  from  order  refusing  to  vacate  ap- 
pointment of  receiver. 

Attachment  Lien  is  DlBSolved  by  death  of  defendant. 

Disapproved  in  Wartman  v.  Pecka,  8  Ariz.  12,  68  Pac.  535,  holding 
contrary. 

EfTect  of  Deatli  of  Party  After  Judgment  upon  remedy  by  execu- 
tion.    See  note,  61  L.  B.  A.  375. 

No  Property  may  be  Taken  in  Attachment  that  is  not  liable  to 
seizure  under  the  execution  when  issued. 

Approved  in  Bust  v.  Mc Williams,  3  Alaska,  572,  evidence  showing 
certain  machinery  not  subject  to  attachment  because  not  owned  by 
defendant. 

29  OaL  386-392,  DOE  ▼.  VAIJ.EJO. 

The  Oonrt  will  Apply  the  Same  Rule  with  reference  to  balancing 
conflicting  testimony  in  suits  in  equity  as  in  actions  at  law. 

Approved  in  Stuart  v.  Hauser,  9  Idaho,  71,  72  Pac.  725,  applying 
rule  where  ease  submitted  upon  oral  testimony;  Morrow  v.  Matthew, 
10  Idaho,  433,  79  Pac.  200,  refusing  to  reverse  decree  establishing 
trust  because  plaintiff  did  not  prove  case  beyond  reasonable  doubt. 

29  OaL  39S-396,  BLOOD  y.  SHANNON. 

Where  Principal  Befused  to  ratify  sale  made  by  agent  because 
he  had  already  sold  property,  he  could  not  thereafter  place  his  re- 
fusal on  the  ground  that  agent  had  accepted  check  instead  of  money. 

Approved  in  Donley  v.  Porter,  119  Iowa,  454,  93  N.  W.  575,  where 
principal  refused  to  complete  sale  on  ground  that  price  should  have 
been  net,  he  could  not  resist  payment  of  commissions  because  sale 
did  not  comply  with  instructions  as  to  payment;  Dosch  v.  Andrus, 
111  Minn.  293,  126  N.  W.  1073,  evidence  held  insufficient  to  establish 
waiver. 
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Bight  to  ComxniBBioiis  Whwo  BmkM  procures  purchaser  at  owner's 
price,  but  on  slightly  different  terms,  and  owner  refuses  to  consum- 
mate sale.    See  note,  21  L.  B.  A.  (n.  s.)  938. 

Performaac*  by'Beal  Estate  Broker  of  contract  to  find  purchaser 
OT  effect  exchange.    See  note,  44  L.  B.  A.  605,  623,  626. 

Baal  Eatate  Broker'a  CommissioiiB  as  affected  by  negligence,  fraud, 
or  default  of  principal,  and  defective  title.  See  note,  43  L.  B.  A. 
606. 

When  Beal  Estate  Broker  is  considered  as  procuring  cause  of  sale 
or  exchange.     See  note,  44  L.  B.  A.  344,  351. 

Broker's  Bight  to  Make  Sale  as  exclusive  of  owner's.  See  note,  24 
L.  B.  A.  (n.  s.)  281. 

29  Oal.  395-407,  EX  PABTE  McCABTHT. 

Leglalature  may  Investigate  any  matter  concerning  which  it  haa 
power  to  act. 

Approved  in  Application  of  Bunkers,  1  Oal.  App.  67,  81  Pac.  750, 
state  senator  guilty  of  bribery  in  accepting  money  to  prevent  investi- 
gation of  building  and  loan  corporation. 

29  CaL  407-413,  89  Am.  Dec.  57,  WINTEB  T.  STOCK. 

Deed  to  L.  B.  'ft  Co.  Vests  legal  title  in  L.  B.  alone. 

Approved  in  Ketchum  v.  Barber  (Cal.),  12  Pac.  251,  reaffirming 
rule;  Bixford  v.  Zeigler,  150  Cal.  438,  119  Am.  St.  Bep.  229,  88  Pac. 
1093,  deed  to  unincorporated  "church  community"  passed  no  title, 
legal  or  equitable,  where  no  possession  taken;  Close  v.  O'Brien,  135 
Iowa,  307,  112  N.  W.  801,  deed  to  firm  of  C.  &  A.  made  C.  and  A.  ten- 
ants in  common. 

As  to  When  Beal  Estate  will  be  Considered  Partnership  property. 
See  note,  27  L.  B.  A.  460. 

The  Opinion  of  Couns^  as  to  Title  is  not  admissible  on  issue  re- 
specting the  validity  of  such  title. 

Approved  in  Reed  v.  Sefton,  11  Cal.  App.  90,  103  Pac.  1096,  opin- 
ion of  attorney  inadmissible  on  question  whether  title  is  marketable. 

What  Constitutes  "Satisfactory  Title"  within  requirement  of  agree- 
ment relating  to  land.    See  note,  18  L.  B.  A.  (n.  s.)  742. 

29  Cal.  414-415,  PEOPIiE  v.  BICHMOND. 

Coercion  as  Defense  to  Crime.  See  notes,  106  Am.  St.  Bep.  727;  19 
L.  B.  A.  358. 

Criminal  Liability  of  Children.    See  note,  36  L.  B.  A.  210. 

29  Cal.  41&-418,  PEOPLE  v.  BOSBOBOUOH. 

Judgment  In  Proceedings  in  insolvency  is  appealable. 

Approved  in  Keech  v.  Joplin,  157  Cal.  5,  106  Pac.  224,  district  court 
of  appeals  has  jurisdiction  of  appeal  in  mandamus  to  compel  payment 
of  warrant  out  of  general  fund  of  drainage  district. 

Mandamus  Is  Proper  Bemedy  against  public  officers.  See  note,  98 
Am.  St.  Bep.  896. 

29  Cal.  418-420,  EDGEBLT  v.  8CHOONEB  SAN  LOBENZO. 

Lien  for  Materials  Furnished  for  construction  of  vessel  continues 
for  one  year  from  time  demand  falls  due. 

Beaffirmed  in  Barstow  v.  The  Aurelia,  45  Or.  289,  77  Pac.  836w     * 
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29  Oal.  422-427,  BAILEY  ▼.  TAAXTB. 

Order  Setting  Aside  Default  Judgment  resti  much  in  the  discretion 
of  the  eoarty  which  discretion  is  a  legal  and  not  a  mental  discretion. 

Approved  in  Parks  t.  Coyne,  156  Mo.  App.  394,  137  S.  W.  340,  and 
Hall  v.  McConey,  152  Mo.  App.  11,  132  S.  W.  621,  both  following  rule; 
Harris  v.  Morris,  3  Cal.  App.  152,  84  Pac.  678,  setting  aside  default 
when  affidavit  of  mailing  of  summons  insufficient;  Jenkins  v.  Oamewell 
Fire  Alarm  Tel.  Co.  (Cal.),  31  Pac.  571,  reversing  order  setting  aside 
default  where  nothing  to  show  that  plaintiff's  attorneys  expressly  or 
impliedly  extended  time  to  answer;  Culver  r.  Mtn.  Home  Elec.  Co., 
17  Idaho,  674,  107  Pac.  67,  refusing  to  set  aside  default  where  it  did 
not  appear  that  there  was  any  defense;  Eklund  v.  Lewis  Lumber  Co., 
13  Idaho,  585,  92  Pac.  532,  refusing  to  set  aside  default  in  absence 
of  proper  showing;  Western  Loan  Co.  v.  Smith,  12  Idaho,  106,  85 
Pac.  1089,  refusing  to  set  aside  default  in  absence  of  affidavits  from 
counsel  as  to  inadvertence;  Holzeman  v.  Henneberry,  11  Idaho,  431, 
83  Pac.  498,  reversing  order  vacating  default  judgment  where  there 
was  no  defense  on  merits 'nor  any  surprise;  Poff  v.  Lockridge,  22 
Okl.  470,  98  Pac.  430,  default  set  aside  because  of  sickness  in  defend- 
ant's family  and  miscarriage  of  letters;  Moody  v.  Beichow,  37  Wash. 
307,  308,  80  Pac.  462,  refusing  to  vacate  default  on  defendant's  affi- 
davit that,  because  of  his  imperfect  English,  he  had  difficulty  in 
explaining  his  defense  to  counsel. 

AllldaTit  of  Merits,  Made  liy  Connael,  stating  that  so  far  as  he 
has  examined  defendant's  title  he  believes  it  is  better  than  plain- 
tiff's, is  insufficient. 

Approved  in  Copper  King  of  Arizona  v.  Johnson,  9  Ariz.  72,  76 
Pac.  595,  affidavit  insufficient  which  failed  to  state  in  what  defense 
consisted  or  why  affidavit  was  not  made  by  party. 

Negligence  or  Inadvertence  of  Attorney  as  ground  for  relief  from 
judgment.    Bee  note,  80  Am.  St.  Rep.  265. 

29  CaL  427-129,  PEOPLE  ▼.  MOOBE. 

Action  to  Abate  Nuisance  is  "a  case  in  equity." 

Approved  in  Meek  y.  De  Latour,  2  Cal.  App.  263,  83  Pae.  301,  de- 
nying trial  by  jury. 

29  OaL  429-436,  PEOPLE  V.  EVANa 

In  Action  npon  Joint  and  Several  Bond,  any  or  all  signers  may  be 
joined.  ^ 

Approved  in  Moreing  v.  Weber,  3  Cal.  App.  22,  84  Pac.  223,  apply- 
ing rule  to  contract  for  street  work. 

When  Official  Bond  Binds  Sureties  and  what  irregularities  fail  to 
relieve  them  from  liability.    See  note,  90  Am.  St.  Bep.  190. 

The  Sureties  on  an  Official  Bond  are  liable,  though  it  was  approved 
by  the  wrong  officer  or  board. 

Approved  in  Fremont  County  v.  Fremont  Co.  Bank,  138  Iowa,  172, 
115  N.  W.  928,  quaere,  whether  sureties  on  bond  given  by  bank  to 
secure  deposit  of  county  funds  would  be  liable  where  such  deposit 
unauthorized;  Henry  County  v.  Salmon,  201  Mo.  154,  100  S.  W.  24, 
holding  sureties  of  county  depositary,  though  county  court  made  no 
preliminary  order  appointing  him  as  such;  Deer  Lodge  Co.  v.  United 
States  Fidelity  etc.  Co.,  42  Mont.  328,  112  Pae.  1064,  defect  in  ap- 
proval of  bond  will  not  avail  surety. 
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29  Cal.  487-444,  HASKSLL  T.  MOOBE. 

If  Complaint  Contains  More  than  one  eount  and  one  of  counte  does 
not  state  cause  of  action,  answer  need  not  deny  allegations  of  such 
count. 

Approved  in  Lyden  v.  Spohn-Patrick  Co.,  155  Cal.  180,  100  Pac. 
237,  objections  to  such  a  count  not  waived  by  failure  to  demur. 

Aasumptlon  of  Debts  on  Dissolution  of  partnership.  See  note,  9  L. 
B.  A.  (n.  8.)  68,  73. 

29  CaL  444-449,  MASTICK  ▼.  THOBP. 

A  Coort  of  Equity  will  not  Qrant  a  new  trial  in  an  action  at  law 
where  defendant  knew  of  judgment  in  time  to  have  moved  for  new 
trial. 

Approved  in  Brum  v.  Ivins,  154  Cal.  21,  129  Am.  St.  Bep.  137, 
96  Pac.  878,  reaffirming  rule;  City  of  Fort  Pierre  v.  Hall,  19  S.  D. 
669,  117  Am.  St.  Bep.  972,  104  N.  W.  472,  refusing  city  equitable  re- 
lief against  default  judgment  where  defenses  had  been  matters  of 
public  record  for  live  years. 

Eqnitablo  Jurisdiction  in  Begard  to  injunctions  against  judgments. 
See  note,  32  L.  B.  A.  327. 

Injunctions  Against  Judgments  obtained  by  fraud,  accident,  mis- 
take, surprise,  and  duress.    See  note,  30  L.  B.  A.  787. 

29  Cal.  449-453,  PEOPLE  ▼.  HASTINGS. 

Legislature  cannot  Fix  Assessed  Value  of  property. 

Approved  in  Pratt  v.  Breckinridge,  112  Ky.  15,  65  S.  W.  139,  act 
providing  for  appointment  by  legislature  of  state  board  of  election 
commissioners  invalid;  dissenting  opinion  in  Purnell  etc.  v.  Mann, 
105  Ky.  121,  50  S.  W.  267,  majority  upholding  statute  providing  for 
appointment  by  legislature  of  state  board  of  election  commissioners. 

A  Valid  Assessment  is  Necessary  for  the  validity  of  a  tax. 

Approved  in  Clark  v.  Maher,  34  Mont.  401,  87  Pac.  274,  bank  which 
failed  to  pay  taxes  on  property  subject  to  taxation  but  not  assessed, 
not  deprived  of  right  to  injunction  against  illegal  tax. 

Making  of  CerUfled  Copy  of  Assessment-roU  of  another  assessor 
for  previous  year  is  not  assessment. 

Approved  in  Tremmel  v.  Mess,  46  Wash.  139,  89  Pac.  488,  tax  deed 
invalid  where  city  purchased  assessment-roll  from  county. 

29  Cal.  468-469,  FINCH  ▼.  TEHAMA  COUNTT. 

Establishment^  Begulation,  and  Protection  of  ferries.  See  note,  59 
L.  B.  A.  535. 

29  CaL  460,  PEOPLE  ▼.  BUBNEY. 

Certiorari  will  not  Lie  to  review  errors  of  law  of  county  court  in 
cases  where  it  has  jurisdiction. 

Approved  in  Matter  of  Hughes,  159  Cal.  364,  113  Pac.  686,  deter- 
mination that  petition  for  writ  of  habeas  corpus  is  sufficient  is  not 
reviewable  on  certiorari. 

Distinguished  in  Moore  v.  Bennick,  1  Alaska,  174,  allowing  certio- 
rari to  justice's  court  where  amount  involved  less  than  two  hundred 
dollars. 
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29  OaL  460-466,  BONDS  ▼.  HICKMAN. 

Appellate  Court  cannot  Amend  transcript. 

Approved  in  Mendocino  County  v.  Peters,  2  Cal.  App.  27,  82  Pac. 
1123,  reaffirming  rule. 

Appellate  Court  may  Order  Document  added  to  or  stricken  from 
transcript. 

Approved  in  California  Wine  Assn.  v.  Commercial  etc.  Co.,  159 
Cal.  53,  112  Pac.  860,  permitting  incorporation  of  special  verdicts  in 
record  to  sustain  general  verdict. 

29  CaL  460-479,  WOODS  v.  BUGBEY. 

In  Order  to  Protect  Himaelf  from  Creditors  of  the  vendor,  the 
purchaser  must  have  that  possession  which  places  him  in  that  rela- 
tion to  the  property  which  owners  usually  occupy. 

Approved  in  Kennedy  v.  Conroy  (Cal.),  44  Pac.  796,  no  change 
in  possession  of  sheep  and  hogs  where  both  vendor  and  vendee  con- 
tinued to  live  on  farm;  Sequeira  v.  Collins,  153  Cal.  432,  95  Pac.  878, 
evidence  insufficient  to  show  change  in  possession  of  brick  kilns. 

Aa  to  Wliether  Presumption  of  Fraud  flowing  from  retention  of 
chattel  by  vendor  may  be  overcome.  See  note,  24  L.  E.  A.  (n.  s.) 
1139. 

29  CaL  480-4K,  PEOPLE  y.  8AS60VICH. 

Title  of  District  Jndge  who  has  come  into  possession  of  office  by 
color  of  right  .cannot  be  collaterally  questioned. 

Approved  in  Matter  of  Danford,  157  Cal.  431,  108  Pac.  325,  motion 
to  arrest  judgment  because  of  alleged  alienage  of  judge  properly 
denied.  * 

29  CaL  486-491,  FAIR  T.  STEVISNOT. 

Possession  of  Zisiid  as  Notice  of  Title.  See  note,  13  L.  B.  A.  (n.  s.) 
66,  58,  59,  68. 

29  CaL  492^03,  BICE  T.  CUNNINGHAM. 

Miscellaneous.— Cited  in  MeClung  v.  Cullison,  15  Okl.  410,  82  Pac 
601,  heir  of  intestate  mortgagor  is  not  necessary  party  to  suit  to 
foreclose. 

29  CaL  603-607,  89  Am.  Dec.  61,  BBUMMAQIM  ▼.  TALIiANT. 

Limltfttloiis  of  Actions  on  Obligations  payable  on  or  after  demand. 
See  note,  136  Am.  St.  Bep.  487. 

Maturity  of  Certificate  of  Deposit.    See  note,  15  L.  B.  A.  ^87. 

Wben  Statate  Begins  to  Bun  on  certificate  of  deposit.  See  note, 
29  L.  B.  A.  (n.  s.)  686. 

29  CaL  507-514,  JAHNS  ▼.  NOLTINO. 

Administrator  may  Sae  for  Conversion  of  personal  estate  of  de- 
ceased. 

Approved  in  London,  Paris  ft  American  Bank  v.  Aronstein,  117 
Fed.  605,  54  C.  C.  A.  663,  executor  may  sue  corporation  for  conver- 
sion where  it  wrongfully  refused  to  transfer  shares  on  its  books. 

Administrator  has  Bight  to  Personal  Property  for  purposes  of  ad- 
ministration. 

I  Oal.  NoUs— so 
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Approved  in  Friese  v.  Friese,  12  N.  D.  85,  95  N.  W.  447,  refusing 
to  substitute  sons  of  decedent  as  plaintiffs  in  suit  on  eoutraet,  though 
contract  made  for  their  benefit. 

Bights  of  Heir  in  Personal  Property  of  ancestor.  See  note,  112  Am. 
St.  Bep.  731.     ' 

29  CaL  514-626,  OABWOOD  T.  OABWOOD. 

The  Judgment  of  a  Court  having  jurisdiction  is  conclusive  evidence 
as  between  the  same  parties  and  their  privies  where  the  same  point 
arises  in  relation  to  a  different  matter. 

Approved  in  Estate  of  Bell,  153  Cal.  340,  95  Pac.  d'76,  judgment 
held  conclusive  against  existence  of  order  granting  family  allowance; 
Mossman  v.  Hawaiian  Government,  10  Haw.  427,  adjudication  of 
question  of  descent  in  probate  proceedings  not  conclusive  as  to  one 
not  privy  to  such  proceedings;  Burgess  v.  Stribling,  134  Mich.  38, 
95  N.  W:  1003,  order  appointing  J.  guardian  of  insane  persoif  conclu- 
sive on  question  of  marriage  on  J.'s  petitions  for  appointment  as 
her  administrator;  Taylor  v.  Taylor,  54  Or.  581,  108  Pac.  531,  reject- 
ing evidence  to  show  what  was  determined  in  action;  People  v.  Albers, 
137  Mich.  684,  100  N.  W.  910,  defendant's  acquittal  of  bribery  no 
bar  to  his  prosecution  for  perjury  committed  on  trial;  Caseday  ▼. 
Lindstrom,  44  Or.  315,  75  Pac.  224,  finding  held  conclusive,  though 
not  referred  to  in  decree;  dissenting  opinion  in  Gulling  v.  Wasboe 
County  Bank,  29  Nev.  272,  89  Pac.  31,  majority  holding  evidence 
showed  that  matters  sought  to  be  litigated  had  been  determined  in 
former  action. 

Doctrine  of  Bas  Adjudlcata  Applies  to  Decrees  of  probate  court,  as 
well  as  to  these  of  any  other  judicial  tribunal. 

Approved  in  Guardianship  of  Treadwell,  3  Cof.  Prob.  317,  applying 
rule  where  applications  for  guardianship  were  filed  in  different  coun- 
ties; Estate  of  Welch,  3  Cof.  Prob.  304,  applying  rule  to  order  for 
family  allowance. 

ConclusiyenesB  of  Probate  as  res  judicata.  See  note,  21  L.  B.  A. 
685,  687. 

Parol  Evidence  Is  Admissible  to  show  identity « of  persons  named 
in  record   of  former  judgment. 

Approved  in  Idllis  v.  People's  Ditch  Co.  (Cal.),  29  Pac.  783,  parol 
evidence  as  to  capacity  of  ditch  admissible  to  aid  in  construing 
former  judgment. 

IdentLtj  of  Names  In  Becord  is  prima  facie  sufiicient  to  establish 
identity  of  persons. 

Approved  in  Estate  of  Hartman,  157  Cal.  209,  107  Pac.  106,  com- 
mon parentage  established  by  identity  of  name. 

Distinguished  in  Bryan  v.  Kales,  3  Ariz.  428,  31  Pac.  519,  where 
record  shows  judgment  of  M.  W.  Kales  against  M.  W.  Kales,  as 
administrator,  identity  of  name  does  not  show  identity  of  person 
because  record  would  thereby  be  impeached. 

29  CaL  533-649,  PEOPLE  ▼.  HOME  INS.  CO. 

The  Bonds  of  This  State,  owned  by  a  foreign  insurance  company 
but  kept  in  this  state,  are  subject  to  taxation. 

Approved  in  Western  Assur.  Co.  v.  Halliday,  126  Ped.  259,  61 
C.  C.  A.  271,  municipal  bonds  deposited  with  state  superintendent 
of  insurance  are  subject  to  taxation;   Armour  Packing  Co.  v.  City 
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Council  of  Augusta,  118  Ga.  553,  555,  M  Am.  St.  Bop.  128,  45  S.  E. 
424,  425,  eitj  maj  tax  notes,  accounts  and  other  shares  in  action 
in  hands  of  agent  of  nonresident  corporation  doing  business  therein; 
Metropolitan  Life  Ins.  Co.  v.  Board  of  Assessors,  115  La.  705,  39 
So.  849,  money  loaned  within  state  hj  nonresident  corporation  is 
taxable,  though  notes  are  kept  outside  of  state. 

Situs  of  Bebt  for  Taxation,  apart  from  creditor's  domicile.  See 
sote^  2  L.  B.  A.  (n.  s.)  638. 

Implied  Exemption  of  State  or  municipal  bonds.  See  note,  7  L. 
B.  A.  (n.  s.)  663. 

The  Object  of  the  I>eecription  in  an  assessment  is  simply  to 
identify  the  property  assessed  with  reasonable  certainty. 

Approved  in  San  Francisco  v.  Flood,  64  Cal.  506,  2  Pac.  264,  assess- 
ment for  "mining  stock*'  sufficient. 

State  Bonds  are  Subject  to  taxation. 

Approved  in  State  National  Bank  ▼.  City  of  Memphis,  116  Tenn. 
650,  94  S.  W.  608,  7  L.  B.  A.  (n.  s.)  663,  reaffirming  rule;  Bank  of 
Bussellville  v.  City  of  Russellville,  133  Ky:  640,  134  Am.  St.  Bep.  479, 
118  S.  W.  922,  city  may  tax  its  bonds  in  hands  of  another. 

29  Cal  562-564,  PEOPLE  ▼.  JOCELYN. 

Affidavit  for  Continoanoe  held  insufficient. 

Approved  in  Melbourne  v.  State,  51  Fla.  72,  40  So.  190,  on  second 
or  subsequent  application  for  continuance  extraordinary  diligence  must 
be  shown. 

29  OaL  567-575,  89  Am.  Dec.  64,  HALL  ▼.  OBANDALL. 

If  an  Agents  in  Executing  a  Contract^  uses  terms  which  charge  him- 
self, he  is  liable  thereon. 

•  Approved  in  Fritz  v.  Kennedy,  119  Iowa,  630,  93  N.  W.  604,  holding 
one  who  purchased  horse  without  disclosing  that  he  was  acting  as 
agent  for  real  purchaser. 

Where  Contract  of  Officers  of  Corporation  binds  only  corporation  by 
its  terms,  any  personal  liability  of  officers  results  from  their  under- 
taking to  act  without  authority. 

Approved  in  Simmonds  v.  Long,  80  Kan.  158,  101  Pac.  1071,  23  L. 
B.  A.  (n.  s.)  553,  persons  who  make  contract  assuming  to  act  as  agents 
for  another,  who  repudiates  contract,  are  liable  for  amounts  received 
thereunder  in  action  for  money  had  and  received;  Griswold  v.  Haas, 
145  Mo.  App.  585,  122  S.  W.  783,  plaintiff  cannot  sue  agent  on  con- 
tract itself  and  recover  damages  for  false  representation  of  facts  of 
agency;  Le  Boy  v.  Jacobsky,  136  N.  C.  448,  48  S.  E.  797,  67  L.  B.  A. 
977,  denying  recovery  for  false  assertion  of  authority  where  action 
proceeded  on  theory  that  agent  was  personally  bound. 

Personal  Liability  of  Officers  on  Note  made  for  corporation.  See 
note,  19  L.  B.  A.  676. 

29  Cal.  576-577,  PEOPLE  V.  AH  TEK. 

In  Indictment  for  Bape  it  is  not  necessary  to  allege  age  of  accused. 

Approved  in  Peckham  v.  People,  32  Colo.  145,  75  Pac.  423,  and  John- 
son V.  People,  202  HI.  58,  66  N.  £.  878,  both  reaffirming  rule. 

29  CaL  579-580,  PEOPLE  ▼.  JACOBS. 

Pointing  Unloaded  Firearm  as  assault.  See  note,  15  L.  B.  A.  (n.  i.) 
1274. 
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29  CaL  589-597,  OUTOBD  ▼.  OABVXU.. 

One  Defrauded  by  False  Statement  may  rescind  contrnct  and  recover 
what  he  has  paid  thereunder,  or  affirm  contract  and  recover  for  injury 
sustained  from  false  statement. 

Approved  in  Sonnesyn  v.-  Akin,  14  N.  D.  257,  104  N.  W.  1029,  re- 
affirming rule;  Wesley  v.  Diamond,  23  Okl.  176,  109  Pac.  526,  party 
must  either  affirm  contract  or  rescind  it. 

One  Resisting  Payment  of  Promissory  Note  on  ground  of  fraud  must 
ofTer  to  return  property  and  rescind  contract. 

Distinguished  in  Haydon  v.  St.  Louis  etc.  R.  R.  Co.,  117  Mo.  App. 
89,  93  S.  W.  837,  restoration  of  consideration  is  not  prerequisite  to  suit 
to  cancel  agreement  and  for  damages,  if  petition  offers  to  do  equity. 

Blgbt  to  Bely  upon  Representations  made  to  effect  contract  as  basis 
for  charge  of  fraud.     See  note,  37  L.  R.  A.  609. 

Expression  of  Opinion  as  Fraud.    See  note,  35  L.  R.  A.  436. 

29  Oal.  597-605,  WAKEFIELD  V.  GREENHOOD. 

A  Promise  to  Pay  a  Draft  by  one  who  holds  no  funds  of  drawer 
must  be  in  writing. 

Approved  in  Chicago  Heights  Lumber  Co.  v.  Miller,  219  111.  82,  109 
Am.  St.  Rep.  314,  76  N.  E.  53,  applying  rule  though  drawer  paid  part 
of  draft  and  kept  written  order  in  his  possession. 

Validity  of  Parol  Promise  to  Accept  and  order  of  bill  of  exchange. 
See  note,  26  L.  R.  A.  621. 

Complaint  in  Action  on  Promise  by  defendant  to  accept  a  draft 
which  another  might  draw  on  him  need  not  aver  that  promise  was  in 
writing. 

Approved  in  Levy  v.  Ryland,  32  Nev.  469,  109  Pac.  908,  statute  of 
frauds  must  be  set  np  by  answer  and  not  by  demurrer. 

29  OaL  605-610,  SCHELLHOUS  ▼.  BALL. 

New  Trial  on  Oronnd  of  Surprise  should  not  be  granted  unless  ver- 
dict mainly  attributable  thereto  and  surprise  did  not  result  from 
fault  of  moving  party. 

Approved  in  Rauer's  Law  etc.  Co.  v.  Bradbury,  3  Cal.  App.  262,  84 
Pac.  1009,  new  trial  rightly  refused  where  accident  might  have  been 
guarded  against,  and  it  did  not  appear  that  different  result  would  be 
reached;  Hall  v.  Jensen,  14  Idaho,  173,  93  Pac.  965,  new  trial  rightly 
denied  where  no  diligence  shown  and  newly  discovered  evidence  is 
simply  for  impeachment;  Hill  v.  McKay,  36  Mont.  446,  93  Pac.  347, 
affirming  order  denying  new  trial  where  no  showing  of  diligence  nor 
any  probability  that  new  trial  would  result  differently;  Coolidge  v. 
Taylor,  79  Vt.  636,  65  Atl.  584,  new  trial  properly  granted  in  view 
of  unexpected  attitude  of  judge  toward  evidence  when  different  re- 
sult would  be  likely. 

29  Cal.  610-612,  HENBY  T.  EVERTa 

Miscellaneous. — Cited  in  Henry  v.  Everts,  30  Cal.  425,  on  subsequent 
appeal. 

29  Cal.  615-619,  BOLTON  ▼.  STEWART. 

Order  Granting  New  Trial  will  not  be  Reversed  because  reason  given 
is  bad,  provided  there  was  a  good  reason  for  granting  it. 

Reaffirmed  in  Davis  v.  Jacobson,  13  N.  D.  432,  101  N.  W.  315. 
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29  OftL  619-622,  SKIDMOBE  y.  TAYI.OB. 

BeploTln  18  Proper  Bemedy  to  recover  package  of  gold  coin  sealed 
Dp  in  leather  bag. 

Approved  in  Eddings  v.  Boner,  1  Ind.  Ter.  178,  38  8.  W.  1111, 
replevin  will  lie  to  recover  belt  containing  purse  and  money. 

Whan  Beidevln  on  Claim  and  DeUvery  is  austainable.  See  note, 
80  Am.  St.  !Bep.  757. 

29  CaL  622-632,  PEOPLE  ▼.  OABNETT. 

Larceny  Committed  at  the  Same  Time  as  a  burglary  is  not  in- 
elnded  in  the  burglary. 

Approved  in  People  v.  Devlin,  143  Cal.  130,  76  Pac.  901,  party 
charged  with  burglary  cannot  plead  former  conviction  ot  petit  larceny 
committed  in  connection  with  the  burglary;  Sturgis  v.  State,  2  Okl. 
Cr.  373,  102  Pac.  61,  selling  intoxicating  liquor  and  conveying  it  from 
one  place  in  the  state  to  another  are  separate  offenses. 

Ezdnsion  of  Witness  for  Prosecution,  on  motion  for  defendant,  is 
within  discretion  of  court. 

Approved  in  Loose  v.  State,  120  Wis.  121,  97  N.  W.  528,  testimony 
of  witness  admissible,  though  he  has  violated  rule  for  his  exclusion. 

Objection  That  Indictment  Charges  two  offenses  must  be  taken  by 
demurrer. 

Approved  in  State  v.  Stevens,  81  Vt.  455,  70  Atl.  1061,  duplicity 
cannot  be  urged  by  motion  in  arrest. 

Conviction  on  Testimony  of  accomplice.  See  note,  98  Am.  St.  Bep. 
169. 

29  CaL  632-636,  PEOPLE  ez  reL  LAMBT  ▼.  DEVINELLI. 

Oonrts^  Tribunals  and  Persons  authorized  to  punish  contempts.  See 
note,  117  Am.  St.  Bep.  951. 

Bemedles  of  Plaintiff  Dispossessed  after  being  put  in  possession 
under  judgment  in  ejectment.     See  note,  135  Am.  St.  Bep.  649. 


CaL  637-642,  GILLAM  ▼.  SIGMAN. 

The  Facts,  Circumstances,  or  Declarations  which  grow  out  of  the 
principal  fact  in  question,  which  are  contemporaneous  with  it,  and 
serve  to  illustrate,  qualify,  or  explain  it,  constitute  the  res  gestae. 

Distinguished  in  People  v.  Petruzo,  13  Cal.  App.  577,  110  Pac.  327^ 
rejecting  declaration  made  day  after  homicide. 

29  CaL  642-643,  PEOPLE  ▼.  BOONEY. 
Form  of  Judgment  on  Penal  Bonds.    See  note,  62  L.  B.  A.  448. 

29  CaL  644-658,  GBANT  ▼.  MOOBE. 

In  Action  for  Malicious  Prosecution,  primary  question  to  be  con- 
sidered is  want  of  probable  cause. 

Approved  in  Hynes  v.  Nelson  (Cal.),  2  Pac.  37,  where  uncontradicted 
evidence  tends  to  show  want  of  probable  cause,  no  abuse  of  discretion 
in  setting  aside  verdict  for  plaintiff. 

Liability  for  Maliciovis  Prosecution  of  civil  action.  See  note,  93 
Am.  St.  Bep.  457,  472. 

29  CaL  661-664,  BBUMMAGIM  ▼.  SPEKCEB. 

Nature  of  Demand  when  there  is  default  in  rent.  See  note,  120  Am. 
St.  Bep.  53. 
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29  Oal.  6j54-673,  LEESE  ▼.  OIiABX. 

Prlmft  Facie  All  Who  Go  into  PosBesslon  of  land  after  action  is 
brought  to  recover  possession  must  go  out,  if  plaintiff  recovers. 

Approved  in  Baum  v.  Boper,  1  Cal.  App;  439,  82  Pae.  391,  reaffirming 
rule;  Harrod  v.  Burke,  76  Kan.  912,  123  Am.  St.  Bep.  179,  92  Pac. 
1129,  where  sheriff  returns  that  he  put  plaintiff  in  possession  and  put 
out  person  not  partj  to  action,  it  will  be  presumed  that  latter  was 
in  privity  with  party. 

29  Oal.  673-678,  COGHILL  v.  MABXa 

Subaeqaent  Attaching  Creditor  may  intervene  in  action  between 
first  attaching  creditor  and  defendant. 

Approved  in  Parley  v.  St.  Paul  Inves.  is  Sav.  Soc,  110  Minn.  317, 
125  N.  W.  678,  one  claiming  to  be  owner  of  bonds  may  intervene  in 
suit  for  their  possession. 

Bight  of  Other  OLaimantB  of  Property  to  intervene  in  attachment, 
See  note,  23  L.  B.  A.  (n.  e.)  537. 

Bight  of  Creditors  to  Question  Validity  of  attachment.  See  note, 
35  L.  B.  A.  767,  780. 

29  CaL  678-686,  PEOPLE  y.  HABBia 

Tbe  Act  of  Voting  More  Than  Once  at  the  same  election  is  not  a 
crime  unless  done  knowingly  and  with  wrong  intent. 

Distinguished  in  People  v.  Hartman,  130  Cal.  491,  62  Pac.  824, 
belief  in  invalidity  of  former  marriage  no  defense  in  prosecution  for 
bigamy;  State  v.  Savre,  129  Iowa,  134,  113  Am.  St.  Bep.  452,  105  N. 
W.  391,  3  L.  B.  A.  (n.  s.)  455,  evidence  that  accused  was  in  doubt 
as  to  his  residence  and  consulted  attorney  is  admissible. 

"When  the  Commission  of  An  Unlawful  Act  is  proved,  the  law 
in  the  first  instance  presumes  it  to  have  been  intended. 

Approved  in  People  v.  Abbott  (Cal.),  4  Pac.  772,  in  prosecution 
for  murder,  burden  is  on  accused  to  show  want  of  malice. 

Wliat  Intoxication  will  Excuse  Crime.    See  note,  36  L.  B.  A.  467. 
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CASES  IN  30  CALIFORNIA. 


so  OaL  11-64,  PEGK  ▼.  VAin>EMBEBa. 

Decree  in  Partition  Determining  Relative  InterestB  of  partiea  is 
interloeatory. 

Approved  in  Skallberg  v.  Skallberg,  84  Neb.  718,  121  N.  W.  980,  &nd 
Camp  Phosphate  Co.  v.  Anderson,  48  Fla.  234,  111  Am.  St.  Bep.  77,  37 
So.  725,  both  realfirming  mle. 

Deed  to  Ohlldxen  in  Consideration  of  love  and  affection  and  the  sum 
of  five  dollars  is  gift. 

Approved  in  Lynch's  Estate,  220  Pa.'  18,  69  Atl.  291,  reaffirming  rule. 

Wliat  is  Oonmnmlty  Property.  See  notes,  126  Am.  St.  Bep.  Ill, 
125;  4  Cof.  Prob.  53,  67. 

PanA  Evidenoe  as  to  Consideration  of  Deed.  See  note,  20  L.  B.  A. 
112. 

SO  Cal.  65-76,  LICE  y.  DIAZ. 

Complaint  Alleging  Title  by  Grant  will  not  authorize  proof  of  title 
by  adverse  possession. 

Approved  in  Emerson  v.  Yosemite  Gold  Min.  etc.  Co.,  149  Cal.  59, 

85  Pac.  125,  semble,  that  plaintiffs  alleging  title  by  forfeiture  could 
prevail  only  by  proof  of  such  title. 

SO  CaL  78-92,  BIBEND  ▼.  UVEBPOOL  ETC.  INS.  CO. 

Assignments  of  Things  WMcli  haye  No  Present  actual  existence  are 
enforceable  in  equity. 

Approved  in  Bank  of  Yolo  v.  Bank  of  Woodland,  3  Cal.  App.  568, 

86  Pac.  822,  prospective  commissions  and  profits  of  charterer  of  vessel, 
assignable. 

Bale  of  Expectancy  by  Proepectiye  Heir.    See  note,  33  L.  B.  A.  270. 

Assignment  of  Fire  Insurance  Policy  as  collateral  security  creates 
equitable  lien  on  proceeds  as  soon  as  loss  occurs. 

Approved  in  Knoll  v.  Melone,  1  Cal.  App.  642,  82  Pac.  984,  assign- 
ment as  collateral  security  for  payment  of  note  creates  lien  only. 

Assignability  of  Insurance  Agent's  Bight  to  commissions  on  renewal 
premiums.    See  note,  18  L.  B.  A.  (n.  s.)  195* 

(471) 
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ao  Osl.  98-105,  PEOPLE  ▼.  JOHNSON. 

Proceeding  for  VlolationB  of  Ordinances  as  prosecutions  for  crime. 
See  note,  33  L.  R.  A.  36. 

30  CaL  105-114,  ESTATE  OF  ISAACS. 

Petition  and  Account  Filed  Wilfli  View  to  final  settlement  are  part 
of  record  on  appeal. 

Approved  in  In  re  Smith's  Estate  (Cal.)}  38  Pae.  951,  where  neither 
bill  of  exceptions  nor  statement  of  evidence,  finding^  of  fact  must  be 
accepted  as  true;  Estate  of  Thayer,  1  Cal.  App.  105,  81  Pac. 
659,  decree  of  partial  distribution,  notice  of  appeal  therefrom  and  re- 
mittitur reversing  decree,  filed  after  order  settling  account,  no  part  of 
judgment-roll  on  appeal  from  such  order;  In  re  Dougherty's  Estate,  34 
Mont.  342,  86  Pac.  40,  account,  record  of  objections  thereto  and  find- 
ing and  order  constitute   judgment-roll. 

Property  on  Wbicli  Commissions  are  allowed  administrator.  See 
note,  1  Cof .  Prob.  214. 

Miscellaneous. — Cited  in  Estate  of  Parsons,  159  Cal.  428,  114  Pac. 
571,  where  record  contains  no  bill  of  exceptions,  only  question  is 
whether  record  is  sufficient  to  sustain  order. 

30  Cal.  114-123,  DOMEO  ▼.  STEARNS. 

Injunctions  Against  Execution  Sales  or  other  proceedings  under 
final  process.     See  note,  30  L.  R.  A.  127. 

Equitable  Jurisdiction  in  Regard  to  injunctions  against  judgments. 
See  note,  32  L.  R.  A.  328. 

80  Cal.  126-135,  89  Am.  Dec.  70,  NORTON  ▼.  LAROO. 
Mutual  Accounts  are  Made  Up  of  matters  of  setoff. 
Reaffirmed  in  Copriviza  v.  Rilovieh,  4  Cal.  App.  29,  87  Pac.  399. 

SO   CaL   135-138,  BARER  ▼.  McLELLAN. 

Purchaser  of  Real  Property  at  sheriff's  sale  hss  only  a  lien  on 
same. 

Distinguished  in  North  Dakota  Horse  &  Cattle  Co.  v.  Serumgard,  17 
N.  D.  491,  138  Am.  St.  Rep.  717,  117  N,  W.  463,  purchaser  at  fore- 
closure sale  under  power  contained  in  mortgage  acquires  complete 
title. 

Nature  of  Title  or  Estate  of  Holder  of  sheriff's  certificate  before 
obtaining  deed.     See  note,  15  L.  R.  A.  69. 

80  Cal.  138-150,  BENTZEL  ▼.  WALDE. 

Prior  to  Act  of  April  3,  1863,  a  married  woman  could  not  convey 
her  separate  estate  by  attorney  in  fact. 

Approved  in  Dow  v.  G-ould  etc.  Min.  Co.,  31  Cal.  ©45,  647,  upholding 
act  requiring  deed  conveying  separate  property  of  wife  to  be 
signed  by  husband. 

It  is  not  Necessary  Tliat  the  Husband's  Name  should  appear  in 
body  of  deed  or  power  of  attorney  for  sale  of  wife's  separate  estate, 
if  he  sign,  seal  and  acknowledge  it. 

Approved  in  Peter  v.  Byrne,  175  Mo.  248,  97  Am.  St.  Rep.  576,  75 
S.  W.  438,  upholding  deed  of  married  woman's  land,  though  husband's 
name  did  not  explicitly  appear  in  introductory  clause  thereof;  dis- 
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■anting  opinion  in  Holt  y.  Kaankai,  11  Haw.  503,  majoritj  holding 
written  consent  of  husband  to  have  been  necessary  to  wife's  con- 
veyance of  her  lands. 

Distinguished  in  Cordano  ▼.  Wright,  159  Cal.  618,  115  Pac.  230, 
where  husband  and  wife  each  owned  undivided  half  interest  in  land, 
her  interest  not  transferred  by  her  signature  to  deed  purporting  to 
convey  husband's  interest  alone. 

Pow«r  of  Attorney  by  Married  Woman.  See  note,  84  Am.  St.  Bep. 
764. 

Soillciency  of  Hneband'e  Joinder  in  wife's  conveyance  of  land. 
See  note,  97  Am.  St.  Bep.  585,  586. 

Effect  of  Bignatore  of  Deed  or  Mortgage  by  one  not  named  in  it. 
See  note,  13  L.  B.  A.  (n.  s.)  299. 

ConstitatiQnaUtj  of  Statate  Legalizing  InTalid  private  contract. 
See  note,  22  L.  B.  A.  381. 

30  OaL  151-160,  PEOPLE  v.  STBOKQ. 

The  Maxim,  'Talsna  in  lino,  Falsas  In  OmnibnB,"  applies  only  where 
a  witness  willfully  gives  false  testimony. 

Approved  in  Singer  Mfg.  Co.  v.  Cramer,  109  Fed.  658,  48  C.  C.  A. 
588,  testi&ony  must  have  been  willfully  false  and  as  to  a  material 
matter. 

Distinguished  in  Kaufman  v.  Boismier,  25  Okl.  255,  105  *Pac.  327, 
witness  making  false  statement  is  presumed  to  have  done  so  inten- 
tionally and  willfully. 

Necessity  of  Qualifying  by  Beference  to  conscious  falsity  instruc- 
tion under  statute  enacting  maxim,  "Falsus  in  uno,  falsus  in  omnibus," 
without  that  qualification.     See  note,  29  L.  B.  A.  (n.  s.)  680. 

A  OonfesBlon  la  the  Voluntary  Dedaration  made  by  a  person  who 
has  committed  a  crime  of  his  agency  or  participation  therein. 

Approved  in  Ex  parte  Hayden,  12  Cal.  App.  147,  106  Pac.  894, 
upholding  law  punishing  as  a  vagrant  one  who  admits  that  he  is  a 
swindler;  State  v.  Force,  69  Neb.  172,  95  N.  W.  45,  confession  ad- 
missible where  made  so  loog  after  involuntary  confession  as  to  raise 
presumption  that  it  was  not  influenced  thereby;  State  v.  Moore,  36 
Utah,  525,  105  Pac.  294,  statement  of  woman  charged  with  adultery 
that  she  was  wife  of  another  is  not  confession. 

Distinguished  in  People  v.  Stokes,  5  Cal.  App.  211,  89  Pac.  999, 
admission  may  be  received  in  evidence  without  preliminary  proof. 

The  Meet  Satisfactory  Deflnitloa  of  Beasonable  Doubt  is  that  of 
Chief  Justice  Shaw  in  5  Cush.  320. 

Approved  in  State  v.  De  Lea,  36  Mont.  541,  93  Pac.  818,  definition 
not  objectionable  as  excluding  doubt  which  may  arise  from  lack  of 
evidence. 

It  is  Error  for  Court  to  Assume  in  instruction  that  defendant  has 
confessed  crime,  when  he  has  not. 

Approved  in  Territory  v.  Kay,  3  Ariz.  94,  21  Pac.  153,  instruction 
which  assumes  material  fact  to  have  been  proved  is  enroneous. 

Instructions  on  Circumstantial  Evidence.  See  note,  97  Am.  St.  Bep. 
794. 

30  Cal.  160-170,  PEOPLE  ex  reL  SIMMONS  v.  8ANBEB80N. 

Statute  Making  Chief  Justice  ex-officio  trustee  of  state  library  is  in- 
valid. 
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Disapproved  in  In  re  Appointment  of  Beviser,  141  Wis.  617,  124  N. 
W.  679,  justices  of  inpreme  court  m&j  act  as  state  library  trustees  and 
as  such  appoint  reviser  of  statutes. 

Who  are  PaWc  Officers.    See  note,  17  L.  B.  A.  247. 

SO  Oal.  173-175,  McDONALD  v.  DAVrDSON. 

An  Express  Averment  In  the  Answer  contrary  to  the  averment  of  the 
complaint  raises  an  issue  apd  is  equivalent  to  a  denial. 

Reaffirmed  in  White  v.  Spreckels,  10  Cal.  App.  294,  101  Pac.  923. 

80  Cal.  190-191,  B0T7LWABE  ▼.  OBADBOCK. 

Where  Sheriff  Seizes  on  Execntion  property  not  belonging  to  judg- 
ment debtor,  demand  on  sheriff  before  bringing  suit  is  unnecessary. 

Approved  in  Daggett  v.  Gray  (Cal.),  40  Pac.  961,  where  original 
possession  was  lawful,  demand  before  suit  is  necessary. 

Disapproved  in  Mariner  v.  Wasser,  17  N.  D.  364,  138  Am.  St.  Bep. 
714,  117  N.  W*  344,  sheriff  is  not  guilty  of  conversion  of  property 
taken  from  judgment  debtor  until  he  receives  notice  of  actual  owner- 
ship. 

ijlabillty  of  Ministerial  Officers  for  nonperformance  and  misper- 
formance  of  official  duties.    See  note,  95  Am.  St.  Bep.  125.' 

30  CaL  192-202,  89  Am.  Dec.  85,  WILItSON  y.  OLCAVSLAND. 

Matters  of  Evidence  Should  be  Stricken  from  complaint. 

Approved  in  Ahlers  v.  Smiley,  11  Cal.  App.  346,  104  Pac.  998,  strik- 
ing out  record  in  former  suit  as  being  merely  evidentiary. 

Where  Plaintiff  Belies  upon  Naked  Possession,  defendant  may  prove 
abandonment  under  the  general  issue. 

Approved  in  Bell  v.  Bed  Bock  etc.  Min.  Co.,  36  Cal.  218,  evidence  of 
abandonment  of  mining  claim  admissible  without  special  plea. 

Gain  or  Loss  of  Title  by  Abandonment,  not  including  questions  under 
statute  of  limitations.    See  note,  135  Am.  St.  Bep.  892. 

Defendant  in  Ejectment  may  Deny  Title  and  also  plead  statute  of 
limitations. 

Approved  in  Eaton  v.  Metz  (Cal.),  40  Pac.  948,  defendant  not  bound 
by  admissions  involved  in  inconsistent   defenses. 

Estoppel  to  Deny  Landlord's  Title.    See  note,  89  Am.  St.  Bep.  98. 

Bight  to  Plead  Inconsistent  Defenses.  See  note,  48  L.  B.  A.  198, 
208. 

Default  Judgment  Prematurely  entered  by  cleifk  is  void. 

Approved  in  Bible  v.  Hanson,  17  N.  D.  23,  114  N.  W.  372,  default 
judgment  considered  by  clerk  without  order  of  court  is  nullity. 

Effect  of  Judgment  Obtained  upon  unauthorized  appearance  by  at- 
torney.    See  note,  21  L.  B.  A.  848. 

Belocation  of  Mining  Olaim  as  abandoned  or  forfeited.  See  note, 
68  L.  B.  A.  847. 

30  Oal.  202-206,  89  Am.  Dec.  85,  WELSH  y.  KEBKPATBICK. 

Idem  Sonans  as  Applied  to  default  judgments.  See  note,  100  Am. 
St.  Bep.  332. 

80  OaL  206-208,  PEOPLE  ▼.  BYBNE8. 

Instmctioiis  Should  Always  be  Oiven  with  reference  to  the  facts 
proved. 
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Approved  in  People  ▼.  Feliz  (Cal.),  69  Pae.  220,  error  for  court  to 
single  out  fact  and  tell  jury  that  it  is  insufficient  to  warrant  convic- 
tion. 

If  Oharge  is  Sufflciesitly  Oomprehensiye,  the  rule  is  satisfied,  partic- 
nlarlj  where  the  accused  does  not  request  a  more  specific  charge. 

Beaffirmed  in  People  v.  Smith,  3  Cal.  App.  67,  84  Pac.  451. 

Wlien  Court  Instmcts  Jury  to  Determine  whether  killing  was  un- 
lawfully done,  it  should  define  word  "unlawfully." 

Approved  in  State  v.  Pordham,  13  N.  D.  502,  101  N.  W.  890,  in 
trial  for  robbery  words  "felonious*'  and  "wrongful"  as  applied  to 
the  taking  of  property  should  have  been  definedb 

30  OaL  20^214,  FITCH  Y.  BUNCH. 

Where  Allegations  of  Complaint  are  Connected  by  "and,"  denial 
of  allegations  conjunctively  is  insufficient. 

Approved  in  Xhickworth  v.  Watsonville  Water  etc.  Co.,  150  Cal. 
500,  89  Pac.  343,  denial  that  defendant  is  "entitled  to  the  exclusive 
use    of  all   the  waters"   of  lake,   insufficient. 

Deed  Deposited  with  Third  Person,  to  be  delivered  at  grantor's 
Order,  is  not  escrow. 

Approved  in  Everts  v.  Everts,  120  Iowa,  42,  94  N.  W.  497,  father 
xnight  recall  deeds  deposited  with  third  person  to  be  delivered  to 
Bone  on  father's  death;  Van  Valkenberg  v.  Allen,  111  Minn.  336,  137 
^Am.  St.  Bep.  5dl,  126  N.  W.  1093,  where  deed  was  sent  to  bank  for 
delivery  on  payment  of  named  sum,  bank  could  not^  be  compelled  to 
deliver  it  on  payment  of  smaller  amount. 

Conditions  Ineffectual  to  Create  Escrow.  See  note,  130  Am.  St. 
Xtep.  956. 

Delivery  of  Deed  to  Third  Person,  or  record,  or  delivery  for  rec- 
ord, by  grantor.     See  note,  54  U  B.  A.  873,  900. 

When  Grantor  Deposits  Deed  with  third  person,  to  be  delivered  at 
Cpran tor's  order,  he  may  revoke  such  authority. 

Approved  in  Hunter  Bealty  Co.  v.  Spencer,  21  Okl.  161,'  95  Pae. 
759,  17  L.  B,  A.  (n.  s.)  622,  reaffirming  rule. 

To  Make  Deed  Deposited  with  Third  Party  an  escrow,  parties  must 
^ave  bargained  and  sold  and  performed  every  act  necessary  to  consti- 
tute a  complete  contract. 

Approved  in  Davis  v.  Brigham,  G6  Or.  40,  107  Pac.  963,  where  offer 
to  sell  land  at  certain  price  within  specified  time  was  not  accepted 
within  time,  deposit  of  deed  by  owner  in  bank  with  instruction  to 
collect  price  named  did  not  constitute  an  escrow;  Fultz  v.  Melcher, 
1  Tenn.  Civ.  App.  86,  holding  there  was  no  meeting  of  minds  as  re- 
quired to  make  escrow. 

SO  Cal.  214-218,  PEOPLE  V.  ENGUSH. 

Under  Indictment  for  Assault  with  intent  to  commit  murder,  de- 
fendant may  be  convicted  of  assault  with  a  deadly  weapon. 

Approved  in  Mapula  v.  Territory,  9  Ariz.  202,  80  Pac.  390,  one 
charged  with  murder  may  be  convicted  of  aggravated  assault;  State 
V.  Tough,  12  N.  D.  432,  96  N.  W.  1027,  indictment  for  burglary  in 
third  degree  will  sustain  conviction  for  entering  railroad  car  with 
intent  to  steal. 

Indictment  for  Assault  with  Intent  to  commit  murder  nee&  not 
eharge  particular  acts  constituting  assault. 
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Approved  in  High  ▼.  Territory,  12  Ariz.  14d,  100  Pac.  4A9,  apply- 
ing rule  to  indictment  for  rape. 

80  OaL.  218-223,  RYAK  ▼.  DOUOHERTT. 

Arbitrator  must  Make  Award  within  time  limited. 

Approved  in  In  re  Abrame  ft  Brennan,  2  Gal.  App.   239,  83  Pac.  , 
3<M,  and  Jordan  ▼.  Lobe,  34  Waeh.  48,  74  Pac.  818,  both  reaffirm- 
ing  rale. 

Agreement  to  Arbitrate  Does  not  Oive  court  jurisdiction  nnless 
it  further  stipulates  that  submission  may  be  entered  as  order  of 
court. 

Distinguished  in  Matter  of  Billiman,  159  Gal.  157,  113  Pac.  136, 
where  parties  to  pending  suit  agree  to  arbitrate,  it  will  be  presumed 
that  they  intended  submission  to  be  entered  as  rule  of  court. 

30  Cal.  229-236,  89  Am.  Dec  88,  LE  ROY  v.  ROGERS. 

One  in  PosBeselon  of  Land  is  unaffected  by  a  judgment  to  which 
he  is  neither  a  party  nor  privy. 

Distinguished  in  Nemo  v.  Parrington,  7  Cal.  App.  446,  94  Pac.  875, 
it  will  be  presumed  that  grantee  pendente  lite  had  constructive  notice 
of  ejectment  suit. 

3^  Oal.  237-242,  BICKNELL  v.  AMADOR  COUNTY. 

County  ifl  not  Liable  for  Fees  of  Clerk  of  court,  unleae  made  eo 
by  some  express  statutory  provision. 

Approved  in  Jefferson  County  v.  Young,  120  Ky.  464,  86  S.  W. 
987,  fiscal  court,  liaving  no  authority  over  assessor,  cannot  buy  plats 
for  his  use. 

30  CaL  242-244,  PEOPLE  v.  LARDNER. 

Money  Belonging  to  LitlgantB,  in  hands  of  county  treasurer,  is 
subject  to  taxation. 

Approved  in  In  re  Sims,  118  Fed.  357,  funds  of  bankrupt  estate 
in  hands  of  trustee,  subject  to  taxation. 

Distinguished  in  In  re  Assignment  of  Boyd,  138  Iowa,  590,  116 
N.  W.  703,  17  L.  B.  A.  (n.  s.)  1220,  commissioner  to  sell  property 
in  partition  proceedings  is  not,  in  absence  of  statute,  personally 
liable  for  taxes  thereon. 

SO  CaL  244-247,  CARIAGA  v.  DRYDEN. 

Application  for  Writ  of  Prohibition.  See  note,  111  Am.  St.  Bep. 
973. 

30  Cal.  253-280,  89  Am.  Dec.  93,  SHERMAN  ▼.  STORY. 

Enrolled  Statute  is  Conclusive  Evidence  of  passage  of  act. 

Approved  in  State  v.  Wheeler,  172  Ind.  581,  583,  89  N.  E.  2,  3, 
reaffirming  rule;  State  v.  Erickson,  39  Mont.  285,  287,  102  Pac.  338, 
339,  court  will  not  go  beyond  enrolled  bill  except  to  journals  of 
houses  to  determine  whether  names  of  those  voting  on  final  passage 
were  entered  therein;  Home  Telegraph  Co.  v.  Nashville,  118  Tenn. 
10,  101  S.  W.  772,  act  will  be  treated  as  properly  passed,  though 
journal  of  house  does  not  show  that  it  was  signed  by  speaker  in 
open  session. 

Conclusiveness  of  Enrolled  BilL    See  note,  23  L.  R.  A.  341,  348. 

Legislative  Journals  are  Inadmissible  to  show  that  act  properly 
enrolled  and  authenticated  did  not  become  a  law  as  enrolled. 

Beaffirmed  in  De  Loach  v.  Newton,  135  Ga.  751,  68  S.  E.  713. 
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30  CaL  280-290,  UlUN  v.  PECK. 

The  'Tacts"  Which  the  Court  is  to  find  and  the  "facts"  which  a 
pleader  is  to  state   lie  in  the  same  plane. 

Approved  in  Bryan  v.  Tormey  (Cal.)i  21  Pfcc.  726,  finding  that 
plaintiff  is  "owner  in  fee"  sufficient. 

Miscellaneous. — Cited  in  Catron  t.  Laughlin,  11  N.  M.  635,  72 
Pac.  Sd,  to  point  that  mere  breach  of  conditions  subsequent  does  not 
ipso  facto  work  reverter  of  title. 

30  Oal.  290-^01,  DOUGHIS&TY  T.  OBEABT. 

Mining  Partnerships.  See  notes,  &1  Am.  St.  Bep.  786;  91  Am.  8t. 
Bep.  857;  98  Am.  St.  Bep.  1021. 

Gain  or  Loss  of  Title  by  Abandonment^  not  including  questions 
under  statvte  of  limitations.    See  note,  135  Am.  St.  Bep.  899. 

Abandonment  or  IfOss  of  Bights  of  prior  appropriate  rs  of  water. 
See  note,  30  L.  B.  A.  266. 

30  CaL  301-309,  BALMON  v.  STMONDS. 

Where  Mezican  laand  Grant  is  confirmed  to  wrong  person  and  pat- 
ent issued  to  him,  he  holds  land  in  trust  for  proper  person. 

Cited  in  Tonopah  &  Goldfield  B.  B.  Co.  v.  Fellanbaum,  32  Nev.  295, 
107  Pac.  887,  arguendo. 

80  Cal.  309-312,  HOUGH  T.  WATEBa 

Judgment  for  Plaintiff  in  Action  of  ejectment  does  not  estop  de- 
fendant from  urging  equitable  defense  in  separate  action. 

Approved  in  McMahan  v.  Whelan,  44  Or.  406,  75  Pac.  716,  judg- 
ment in  justice  court  in  forcible  entry  and  detainer  does  not  bar 
defendant  from  suit  for  specific  performance  of  verbal  lease;  Allis 
V.  Hall,  76  Conn.  329,  56  Atl.  640,  arguendo. 

30  Oal.  312-316,  PEOPLE  Y.  CAMPBELIa. 

If  the  Oourt  Gives  an  Instruction  correctly  stating  the  law,  and 
afterward  another  nullifying  the  first,  the  judgment  will  be  reversed. 

Approved  in  People  v.  Maughe,  149  Cal.  261,  80  Pac.  190,  and 
Price  V.  State,  1  Okl.  Cr.  389,  98  Pac.  460,  both  reaffirming  rule. 

Assaulted  Person  is  Justified  in  Using  so  much  force  as  is  necessary 
to  his  defense. 

Approved  in  People  v.  Shimonaka,  16  Cal.  App.  123,  116  Pac.  330, 
upholding  instructions  as  to  right  of  assaulted  party  to  kill  person 
assaulting  him. 

Standpoint  of  Determination  as  to  Danger  and  necessity  to  kill  in 
self-defense.    See  note,  3  L.  B.  A.  (n.  s.)  544. 

30  OaL  310^17,  PEOPIiE  ▼.  FABBEIiLw 
A  Foigned  Accomplice  does  not  require  corroboration. 
Approved   in   People   v.   Bunkers,   2  Cal.   App.   209,   84  Pac.   370, 

upholding  device  by  which  legislator  who  had  offered  to  accept  bribe 

was  entrapped  in  receiving  it. 
Conviction  on  Testimony  of  Accomplice.    See  note,   98  Am.  St. 

Bep.  160. 

30  CaL  318-522,  8TBINOHB  ▼.  DAVia 

To  Bender  Chattel  Mortgage  given  to  secure  purchase  money  of 
furniture  in  hotel  valid,  it  must  appear  that  furniture  was  actually 
used  in  hotel. 
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Approved  in  Bank  of  Ukiah  v.  Gibson  (Cal.),  30  Pac.  1070,  1071, 
chattel  mortgas^  of  sheep  not  validated  by  amendment  permitting 
sheep  to  be  chattel  mortgaged. 

Complaint  Sliould  Allege  Material  Facts  by  direct  averment. 

Approved  in  dissenting  opinion  in  Stainer  v.  San  Luis  Valley 
Land  etc.  Co.,  166  Fed.  228,  92  G.  G.  A.  128,  majority  upholding  alle- 
gation of  want  of  probable  cause  in  action  for  malicious  prosecution. 

Where  Testimony  Ib  Objected  to  because  allegation  of  complaint 
not  properly  denied,  defendant  should  be  allowed  to  amend  an&wer. 

Approved  in  Rose  v.  Doe,  4  Gal.  App.  68^,  89  Pac.  137,  permitting 
defendant  to  amend  answer  by  setting  up  special  defenses. 

Amendments  Sliould  be  Allowed  in  furtherance  of  substantial 
justice. 

Approved  in  Wells,  Fargo  &  Go.  v.  McCarthy,  5  Cal.  App.  318,  90 
Pac.  210,  no  error  to  refuse  permission  to  amend,  five  year^  after 
issue  joined,  to  plead  novation  of  note  and  mortgage  barred  as 
against  subsequent  lienholder. 

SO  Cal.  326-343,  OOUNTT  OF  OAIaAVEBAS  Y.  BBOCKWAY. 

Board  of  Supervisore  in  Canvassing  election  returns  does  not  act 
in  judicial  .capacity. 

.  Approved  in  Cerini  v.  De  Long,  7  Cal.  App.  403,  94  Pac.  584,  com- 
missioners under  act  to  fix  boundary  lines  between  Kings  and  Fresno 
counties  could  not  declare  election  void. 

Mandamus  will  Lie  to  Compel  county  officers  to  keep  their  offices  at 
county  seat. 

Approved  in  Cerini  v.  De  Long,  7  Gal.  App.  411,  94  Pac.  588,  grant- 
ing mandamus  to  compel  commissioners  to  canvass  returns  of  elec- 
tion to  fix  county  boundaries. 

Mandamus  as  Proper  Remedy  against  public  officers.  See  note,  98 
Am.  St.  Rep.  890. 

Act  of  1860,  Relating  to  Contesting  Elections  of  county  officers, 
relates  only  to  persons  and  does  not  apply  to  county  seat  elections. 

Approved  in  Bradburn  v.  Wasco  County,  55  Or.  54C,  106  Pac.  1019, 
B.  A  C.  Comp.,  section  2839,  does  not  ai^thorize  determination  of  local 
option  election. 

Original  Jurisdiction  of  Court  of  last  resort  in  mandamus.  See 
note,  58  L.  R.  A.  853. 

Bribery  by  Qift  to  Public.    See  note,  14  L.  R.  A.  63. 

30  Cal.  344-348,  MORRISON  ▼.  WILSON. 

Grantor  bas  Rights  by  clause  inserted  in  deed,  to  change  sense  of 
general  words  used. 

Approved  in  Pavkovich  v.  Southern  Pacific  R.  R.  Co.,  150  Cal.  47, 
8/  Pac.  1099,  upholding  limitation  in  deed  to  quarry  that  stone  is  to 
be  used  only  for  railroad  purposes. 

Words  Importing  Conveyance  In  Fee  Simple  absolute  will  not  pkss 
after-acquired  title,  where  claim  declares  instrument  to  be  quitclaim 
deed. 

Approved  in  Burnett  v.  Piercy,  149  Cal.  190,  86  Pac.  607,  holding 
granting  clause  so  qualified  as  to  pass  only  life  estate. 

Distinguished  in  Bermardy  v.  Colonial  etc.  Mortgage  Co.,  17  S.  D. 
642,  106  Am.  St.  Rep.  791,  98  N.  W.  167,  where  entryman  on  public 
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land  conveys  it  by  deed  purporting  to  pass  fee  simplOi  patent  subse- 
quently issued  inures  to  benefit  of  grantee. 
Quitclaim  Deeds.    See  note,  105  Am.  St.  Bep.  857. 

80  OaL  S49<359,  HESS  ▼.  WINDEB. 
Iiocation  of  Mining  Clainu    See  note,  7  L.  B.  A.  (n.  s.)  774. 

SO  OaL  360^-366,  PATTEBSON  v.  KEYSTONE  BONINO  CO. 

Verbal  Power  to  Execute  Bill  of  Sale  of  mining  claim  is  Bnffieient. 

Approved  in  Cascaden  v.  Dunbar,  2  Alaska,  412,  upholding  oral 
grubstake  contract. 

SO  Cal.  367-371,  HEYMAK  Y.  BABCOCK. 

Order  of  Sale  on  Judgment  is  essential  to  valid  sheriff's  sale  on 
foreclosure. 

Cited  in  Hibemia  Savings  etc.  Soc.  v.  Boyd,  155  Cal.  199,  100  Pac. 
^1,  arguendo. 

Eeformation  of  SheriiTs  Deeds.    See  note,  109  Am.  St.  Bep.  40. 

SO  Cal  379-393^  PEOPLE  ez  reL  TESCHEMACHEB  ▼.  DAVIDSON. 

The  Equity  Jorlsdiction  of  District  Courts  is  that  administered  in 
the  high  court  of  chancery  in  England. 

Approved  in  Bacon  v.  Bacon,  150  Cal.  485,  89  Pac.  320,  court  may 
vacate  decree  of   distribution   on    ground   of  mistake;    Pasadena  v. 
Superior  Court,  15i7  Cal.  788,  109  Pac.  623,*  court  may  amend  injunc-' 
tion  order  so  as  to  maintain  appellant's  rights  pending  appeal. 

Court  of  Equity  has  Ordinarily  No  Jurisdiction  to  enjoin  purpres- 
ture  created  by  erection  of  wharf  in  tide  waters. 

Approved  in  Pearl  Oyster  Co.  v.  Houston,  57  Wash.  535,  135  Am. 
St.  Bep.  1007,  107  Pac.  360,  deed  of  tide  lands  does  not  convey  any- 
thing below  line  of  mean  low  tide. 

Blgtat  to  Erect  Wbarves.    See  note,  40  L.  B.  A.  641. 

Disapproved  in  Territory  v.  Kerr,  16  Haw.  373,  enjoining  concrete 
wall  between  high  and  low  water. 

The  Words  "Tide  Lands,'*  as  used  in  act  oi  May  14,  1861,  mean 
such  lands  only  a^  are  covered  and  uncovered  by  the  tide. 

Approved  in  People  v.  Kerber,  152  Cal.  733,  125  Am.  St.  Bep. 
93,  93  Pac.  879,  reaffirming  rule. 

Wben  Wbarf  is  Built  on  Tide  Iisnds  without  public  authority, 
wharf  and  land  may  be  recovered  in  ejectment. 

Approved  in  City  of  Providence  v.  Comstock,  27  B.  I.  557,  6o  Atl. 
314,  city  may  bring  ejectment  for  land  covered  by  tide. 

Wliettier  a  Wliarf  Erected  in  Tide  Waters  is  a  nuisance  is  a  ques- 
tion of  fact. 

Distinguished  in  Twenty-second  Corporation  etc.  v.  Oregon  etc.  B. 
B.  Co.,  36  Utah,  252,  103  Pac.  ^9,  interference  with  religious  ser- 
vices by  noise  from  rightful  operation  of  railroad  and  train  yards  is 
not  actionable. 

80  Cal.  393-401,  NOBWOOD  v.  EENPIEIJ). 

Error  in  Admitting  Evidence  will  not  justify  reversal  if  evidence 
is  not  prejudicial. 

Approved  in  Union  Transportation  Co.  v.  Bassett  (Cal.)i  46  Pac. 
911,  where  court  finds  that  order  of  harbor  commissioners  is  unrea- 
sonable, hearsay  evidence  impugning  good  faith  of  commissioner  ia 
harmlesB. 
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In  Election  Oontest  Each  Party  must  farnish  the  other,  three  daya 
before  trial,  a  list  of  persons  alleged  to  have  voted  illegally. 

Approved  in  Smith  v.  Thomas  (Cal.)i  52  Pac.  1080,  plaintiff  not 
allowed  to  give  evidence  of  illegality  of  vote  inelnded  in  defendant's 
list. 

No  Particalar  Fonn  of  Citation  is  required  in  contested  election 
ease,  nor  is  it  necessary  that  statement  contain  prayer  for  relief. 

Approved  in  McGregor  v.  Board  of  Trustees,  159  Gal.  446,  114  Pac. 
GCS,  town  trustees  may  adopt,  in  election  contest,  any  form  of  pro- " 
cedure  which  preserves  essentials  of  notice  and  hearing. 

Bight  to  Impeach  One's  Own  Witness.  See  note,  21  L.  R.  A.  421, 
424. 

SO  OaL  401-402,  ANTHONY  Y.  NYR 

In  Action  of  Foreclosure  Allegation  that  eodefendant  has  or  claims 
to  have  some  interest  in  or  claim  upon  the  mortgaged  premises  is 
sufficient. 

Reaffirmed  in  Wardlow  v.  Middleton,  156  Cal.  5^,  105.  Pac.  738. 

SO  Oal.  402-408,  80  Am.  Dec.  124,  MILLBB  y.  STEEN. 

Where  Vendor  Betakes  Properly  After  Default,  without  rescind- 
ing, vendee  becomes  entitled  to  property  by  paying  or  tendering 
amount  due. 

Approved  in  Idver  y.  iSills,  156  Cal.  462,  463,  101  Pac.  300,  reaf- 
firming rule;  Muncy  y*  Brain,  158  Cal.  307,  110  Pac.  W7,  construing 
contract  in  form  of  lease  and  final  sale  of  automobile  and  providing 
for  installment  payments. 

Bights  and  Liabilities  of  Parties  to  conditional  sale  on  default. 
See  note,  3£  L.  R.  A.  468,  469. 

Effect  of  Default  in  Payment  followed  by  rescission,  as  forfeiture 
of  payments  already  made.     See  note,  3  L.  R.  A.  (n.  s.)'  486. 

Beal  Estate  Broker's  Oommissions  as  affected  by  negligence,  fraud, 
or  default  of  principal,  and  defective  title.  See  note,  43  L.  R.  A. 
604. 

30  Cal.  408-410,  BOBEL  y.  BOUJNB. 

In  Order  to  Support  Adyerse  Possession,  fence  must  be  a  real  and 
substantial  one. 

Approved  in  Johnston  y.  Albuquerque,  12  N.  M.  29,  72  Pac.  11, 
fence  not  inclosing  entire  property  and  allowed  to  go  to  decay  in- 
sufficient. 

30  Oal.  41»-425,  TBOY  y.  OLABKE. 

Miscellaneous. — Cited  in  Miller  v.  Waddingham  (Cal.),  25  Pac. 
690,  to  point  that  in  case  of  nonperformance  vendor  is  not  compelled 
to  foreclose  lien,  but  may  rescind  or  retake  possession.  ^ 

30  OaL  425-427,  HENBY  y.  EVEBTS. 

Purchaser  at  Sheriff's  Sale  is  Entitled  to  rents  and  profits  during 
period  allowed  for  redemption. 

Approved  in  Webster  v.  Cook,  38  Cal.  425,  reaffirming  rule. 

SO  OaL  427-430,  PEOPLE  ez  reL  FBIOK  y.  JACKSON. 

Two  Laws  Passed  on  the  Same  Day,  in  relation  to  the  same  subject 
matter^  are  to  be  read  together. 
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Approved  in  Estate  of  Lander,  6  Cal.  App.  746,  93  Pae.  206,  semble, 
tbat  aet  paesed  same  day  may  have  effect  of  saving  clause  in  repeal- 
ing act;  Blackwell  v.  Bank  of  Albuquerque,  10  N.  M.  566,  63  Pac. 
47,  construing  together  acts  passed  at  same  session  relating  to  tax 
sales. 

80  OaL  436-430,  KAPA  VAIJUBT  B.  B.  OO.  T.  BOABD  OF  SUPEB- 
VISOBS  OF  NAPA  CO. 

Tlie  Action  of  the  Legifllatnre  in  authorizing  county  subscription 
to  stock  of  railroad  company  is  not  open  to  judicial  review. 

Distinguished  in  Madera  By.  Go.  v.  Baymond  Granite  Go.,  3  Gal. 
App.  674,  87  Pae.  29,  defendant  in  eminent  domain  proceeding  may 
show  tbat  condemnation  for  railroad  is,  in  fact,  for  private  use. 

80  CaL  439-448,  CABPENTEB  ▼.  OAKUIND. 

An  Equitable  Oaiisa  of  Action,  in  Order  to  be  available  as  a  de- 
fense, must  be  one  that  has  not  been  barred  by  the  statute  of  limi- 
tations. 

Disapproved  in  McGolgan  v.  Muirland,  2  Gal.  App.  12,  82  Pac.  1115, 
statute  inapplicable  to  fraud  as  equitable  defense  to  judgment  sued 
upon. 

A  Judgment  cannot  be  Impeached  for  want  of  jurisdiction  not  ap- 
pearing on  its  face. 

Approved  in  Seaboard  National  Bank  v.  Ackerman,  16  Gal.  App. 
59,  116  Pac.  93,  reaffirming  rule;  Ghiardianship  of  Treadwell,  3  Cof. 
Prob.  316,  where  superior  court  of  one  county  granted  letters  of  guar- 
dianship, order  refusing  to  vacate  same  on  ground  that  minors  are  non- 
residents of  county  is  conclusive  on  application  for  letters  in  another 
county. 

Distinguished  in  Aldrich  v.  Barton,  153  Gal.  494,  95  Pac.  903,  cer- 
tificate of  discharge  from  state  hospital  open  to  collateral  attack  for 
want  of  authority  to  make  it. 

Fact  Tbat  Attorney  Appeared  without  authority  cannot  be  shown, 
as  defense  at  law,  to  suit  upon  judgment  of  court  of  general  juris- 
diction. 

Approved  in  Ghambers  v.  Gallup,  30  Tex.  Giv.  426,  70  S.  W.  1010, 
action  to  vacate  judgment  for  want  of  authority  in  attorney  to  file 
answer  was  properly  dismissed,  where  unaccompanied  by  affidavit 
of  merits. 

Effect  of  Judgment  Obtained  upon  unauthorized  appearance  by 
attorney.    See  note,  21  L.  B.  A.  850,  854. 

30  CaL  448--465,  PEOPI.E  Y.  DODGE. 

Court  may  Modify  Bequested  Instructions,  even  though  they  state 
the  law  correctly  so  far  as  they  go. 

Approved  in  People  v.  Sherman  (Gal.),  30  Pac.  880,  and  Dimmick 
V.  United  States,  135  Fed.  271,  70  G.  G.  A.  141,  reaffirming  rule. 

30  CaL  455-458,  89  Am.  Dec.  129,  McPHEBSON  ▼.  PAB3EBB. 

All  Who  are  Interested  in  Subject  Matter  of  equitable  suit  should 
be  made  parties  thereto. 

Approved  in  Mitau  v.  Boddan,  149  Gal.  7,  8,  84  Pac.  147,  6  L.  B. 
A.  (n.  s.)   275,  beneficiaries  are  necessary  parties  to  suit  which  in- 
volves their  relations  with  each  other  or  with  the  trustees^ 
I  Cal.  Kotes— 81 
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80  OaL  458-467,  ABaENTI  T.  BAK  FBAKCISOO. 

Tlie  Appellate  Court  may  Direct  a  new  trial  upon  a  particular 
issue. 

Reaffirmed  in  Bobinson  v.  Muir,  151  Cal.  125,  90  Pac.  524. 

Where  Appellate  Court  Directs  What  Judgment  shall  be  rendered, 
new  trial  in  court  below  is  unauthorized. 

Approved  in  Hall  ▼.  Blackman,  9  Idaho,  559,  75  Pac.  609,  ques- 
tione  in  issue  held  to  have  been  determined  on  former  appeal. 

Party  Besponslble  for  Erroneous  Proceedings  after  remittitur  has 
been  sent  down  must  pay  costs  thereof. 

Approved  in  Cahill  v.  Golgan  (Cal.),  2(i  Pac.  618,  expenses  of  void 
receivership  may  constitute  valid  claim  against  state. 

Where  Plaintiff  Sells  Demanded  Premises  pending  ejectment,  action 
may  be  continued  in  his  name. 

Approved  in  Burns  v.  Kennedy,  40  Or.  691,  90  Pac.  1103,  apply- 
ing  rule   to    suit   to    quiet    title. 

ConclnslTeness  of  Prior  Decisions  on  subsequent  appeals.  See  note, 
34  L.  B.  A.  380. 

80  Cal  467--481,  MOSS  T.  SHEAB. 

New  Matter  must  be  Specially  Pleaded. 

Approved  in  Gmnwald  v.  Freese  (Cal.),  34  Pac.  75,  release  must 
be  specially  pleaded;  Bush  v.  Pioneer  Mining  Co.,  3  Alaska,  615,  title 
acquired  by  plaintiff  after  filing  original  complaint  can  only  be 
made  available  by  supplemental  complaint. 

SO  Cal.  481-486,  OOLLEB  ▼.  FETT. 

A  Verbal  Sale  of  a  Mining  Claim  does  not  pass  the  legal  title, 
even  if  accompanied  by  delivery  of  possession. 

Distinguished  in  Cascaden  ▼.  Dunbar,  &  Alaska,  412,  upholding  oral 
grubstake  contract. 

Damages  for  Bemorin^  Oold-bearlng  Earth  are  value  of  gold  less 
expense  of  digging  it. 

Approved  in  Texas  etc.  By.  Co.  ▼.  White,  26  Tex.  Civ.  App.  279, 
62  S.  W.  134,  damages  for  removing  sand  are  market  value  of  sand, 
irrespective  of  effect  of  such  removal  on  market  value  of  land. 

Cotenancy  In  Mines.    See  note,  91  Am.  St.  Bep.  869. 

80  CaL  486-489,  BABBON  v.  FEINS. 

The  Court  will  not  Presume  After  Verdict  that  a  material  fact  not 
stated  in  complaint  has  been  proved. 

Approved  in  dissenting  opinion  in  Gulling  y.  Washoe  County  Bank, 
29  Nev.  277,  89  Pac.  33,  majority  admitting  extrinsic  evidence  to 
show  issues  litigated  in  former  action. 

Complaint  on  Executory  Contract  must  aver  performance,  offer  to 
perform  or  readiness  to  j^rform  on  part  of  plaintiff. 

Distinguished  in  Alaska  Salmon  Co.  v.  Standard  Box  Co.,  156  Cal. 
^73,  112  Pac.  467,  where  insolvency  of  plaintiff  is  not  charged  and 
where  defense  is  not  based  on  inability  of  plaintiff  to  perform  con- 
tract of  sale,  very  slight  proof  of  readiness  to  perform  is  necessary. 

SO  Cal.  490-498,  SETTEMBBE  y.  PUTNAM. 

Member  of  Mining  Partnership,  who  located  claim,  holds  interests 
of  other  partners  in  trust. 
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Approved  in  Eisenberg  y.  Goldsmith,  42  Mont.  579,  113  Pac.  1131, 
evidence  held  not  to  show  constructive  trust  in  mining  property; 
Shea  y.  Nilima,  133  Fed.  213,  66  C.  C.  A.  263,  upholding  oral  con- 
tract to  explore  public  domain  and  to  locate  mining  claims  for  joint 
benefit;  Hendrichs  v.  Morgan,  167  Fed.  108,  92  C.  C.  A.  558,  impos- 
ing resulting  trust  on  locator,  though  agreement  did  not  extend  to 
working  claim. 

Validity  of  Parol  Paxtaersliip  to  Deal  in  real  property.  See  note, 
4  L.  R.  A.  (n.  s.)  429. 

Equity  may  Establlflli  Bight  of  mihing  partner  to  share  in  mine 
without  decreeing  account  and  dissolution. 

Approved  in  Doyle  t.  Burns,  123  Iowa,  495,  99  N.  W.  198,  partner 
may  recover  his  share  in  mining  property  without  asking  for  disso- 
lution or  aecounting;  Dortch  v.  Gear,  11  Haw.  554,  equity  will  se- 
cure to  partner  benefit  arising  from  partnership  transaction,  though 
general  accounting  not  prayed  for. 

SO  OaL  49g-508,  8TEINBA0H  ▼.  MOOBE. 

Wlien  ft  Survey  or  Judicial  Posaeaslon  by  competent  authority  was 
requisite  in  order  to  attach  a  Mexican  grant  of  land  to  any  spe- 
cific tract,  the  grant  was  inchoate  or  imperfect. 

Approved  in  Ohm  v.  San  Francisco  (Cal.),  25  Pac.  156,  such  grant 
will  not  be  aided  by  possession  taken  thereunder. 

30  OaL  511-620,  BODLEY  T.  FEBOUSON. 

Bole  That  Fee  Simple  Does  not  Pass  without  words  of  limitation 
does  not  apply  to  contracts  to  convey. 

Approved  in  Conroy  v.  Woodcock,  53  Fla.  584,  43  So.  694,  where 
written  memorandum  for  sale  of  lands  does  not  specify  interest  to  be 
conveyed,  it  is  presumed  to  be  a  fee  simple. 

SO  OaL  627-629,  MOULTOK  T.  ELLMAKEB. 
No  Appeal  Ues  from  aa  Order  sustaining  or  overruling  a  demurrer. 
Beaffirmed  in  latch  v.  Keams,  8  Cal.  App.  748,  97  Pac.  898. 

FlUng  of  Notice  of  Appeal  must  precede  or  be  contemporaneous 
with  service. 

Approved  in  State  v.  District  Court,  34  Mont.  115,  115  Am.  St. 
Bep.  522,  85  Pac.  872,  rule  applicable  to  appeal  from  justice  of  the 
peace  to  district  court. 

SO  OaL  5S0-536,  BOND  ▼.  PAOHEOO. 

Judgment  by  Default  in  Sum  greater  than  demanded  in  prayer  is 
not  void,  but  simply-  erroneous. 

Approved  in  Cohen  v.  Cohen,  150  Cal.  102,  88  Pac.  269,  judgment 
for  alimony  on  complaint  containing  only  prayer  for  divorce  and 
general  relief  not  open  to  collateral  attack. 

Default  Judgments  Beyond  Scope  of  relief  asked.  See  note,  11 
L.  B.  A.  (n.  B.)  807. 

SO  OaL  536-539,  SMITH  ▼.  DAVIS. 

Street  Aaseasment  Made  to  Deceased  Person  is  void. 

Approved  in  Houser  &  Haines  Mfg.  Co.  v.  Hargrove  (Cal.),  59  Pac. 
949,  assessment  of  harvester  to  "B.  and  wife  and  H.,''  is  void. 


30  Cal.  539-^0    NOTES  ON  CALIPOBNIA  BEPORTS.  484 

Assessment  of  Tax  on  Property  of  decedent's  estate.  See  note,  56 
L.  B.  A.  635. 

To  Bender  Street  Assessment  Valid,  the  Tarioos  acts  prescribed 
by  statute  must,  in  all  essential  particulars,  be  strictly  performed. 

Approved  in  McCarty  v.  Southern  Pacific  Co.,  148  Cal.  216,  82  Pae. 
619,  power  of  swamp  land  commissioners  to  condemn  land  could  not 
be  exercised  by  city  constructing  levee. 

SO  OaL  53&-545,  89  Am.  Dec.  131,  OALDWBLL  ▼.  OENTEB. 

Although  Parties  to  Deed  may  Describe  Property  by  reference  to 
another  deed  or  map,  yet  the  instruments  taken  together  must  be 
as  certain  as  a  description  in  the  deed  itself. 

Approved  in  Bankin  v.  Annazon  Ins.  Co.  (Cal.),  25  Pac.  261,  semble, 
that  reference  in  insurance  policy  to  survey  not  yet  prepared  does 
not  incorporate  latter;  Donnelly  v.  Tregaskis,  154  Cal.  264,  97  Pac. 
423,  map  referred  to  must  be  properly  identified. 

Map  Copied  in  Pencil  and  pasted  within  leaves  of  book  is  not  suffi- 
ciently recorded. 

Distinguished  in  Hager  v.  Melton,  66  W.  Ya.  68,  66  S.  E.  15,  ordi- 
nances imposing  assessments,  fines,  etc.,  are  sufficiently  recorded  by 
pasting  printed  copies  thereof  on  leaves  of  book. 

Miscellaneous. — Cited  in  Snooks  v.  Wingfield,  52  W.  Va.  445,  44 
S.  E.  278,  map  referred  to  in  deed  may  be  identified  by  parol  evi- 
dence. 

30  CaL  547-660,  LUOKHABT  ▼.  OGDEN. 

When  Agreement  to  Extend  Time  for  performance  of  contract  is 
silent  as  to  duration  of  extension,  law  implies  reasonable  time. 

Approved  in  Salinas  Lumber  Co.  v.  Magne-Silica  Co.,  159  Cal. 
185,  112  Pac.  1090,  party  contracting  to  deliver  lumber  held  only 
bound  to  fulfill  contract  by  reasonable  effort  within  reasonable  time. 

Question  of  Beasonable  Time  is  for  the  jury  when  it  depends  upon 
disputed  facts  extrinsic  to  the  contract. 

Approved  in  Hagerman  v.  Cowls,  14  N.  M.  425,  94  Pae.  947, 
applying  rule  to  contract  for  boring  of  artesian  well. 

Borden  of  Proving  Want  of  consideration.  See  note,  135  Am.  St. 
Bep.  765. 

An  Execntory  Oontract  Need  be  Signed  only  by  the  party  to  per- 
form in  future. 

Approved  in  National  Cash  Begister  Co.  v.  Lesko,  77  Conn.  280,  58 
Atl.  968,  order  for  cash  register  signed  by  buyer,  when  acknowledged 
and  recorded,  was  sufficient  contract  within  statute. 

In  Action  to  Becover  Money  Payable  at  fixed  time,  bringing  or 
suit  is  sufficient  demand. 

Approved  in  Hewett  v.  Dean  (Cal.),  25  Pac.  755,  rule  applicable 
where  mortgage  fell  due  on  failure  to  pay  annual  interest. 

The  Question  of  Beasonable  Time,  depending  upon   a  variety  of 
eircumstances,  is  for  the  jury  to  determine  under  proper  instructions- 
Approved  in  Willard  v.  Tatum  (Cal.),  31  Pac.  914,  delay  of  eight 
months  in  returning  engines  from  San  Francisco  to  Chicago  not  un- 
reasonable as  matter  of  law. 
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SO  OaL  560-669,  LABOO  ▼.  OASAlTEnAVA. 

A  Will  Wliich  Exprwflly  Empowen  executor  to  sell  land  without 
reference  to  probate  court  is  like  a  power  of  attorney,  and  is  to  be 
consulted  as  source  of  power  to  convey. 

Approved  in  Goodell  v.  Sanford,  31  Mont.  171,  77  Pac.  525,  such 
sale  held  to  be  not  judicial  sale,  but  sale  under  power. 

Sham  PleadlngB.    See  note,  113  Am.  St.  Rep.  641,  646.  i 

80  CaL  573-^86,  OOTTBTWBIGHT  ▼.  BEAB  BTTEB  ETC.  MIN.  CO. 

Action  to  Abate  Nnisaiice  is  case  in  equity. 

Approved  in  Evans  v.  Ross  (Oal.),  8  Pac.  89,  suit  to  restrain  diver- 
sion of  stream  is  equitable;  Meek  v.  De  Latour,  2  Cal.  App.  263, 
83  Pac.  301,  trial  by  jury  in  action  to  abate  nuisance  not  matter  of 
right. 

Distinguished  in  Learned  v.  Castle  (Cal.),  4  Pac.  192,  under  Con- 
stitution of  1879,  action  to  abate  nuisance  is  action  at  law. 

In  Action  to  Abate  a  Kulaance,  the  claim  for  damages  is  regarded 
as  a  mere  incident. 

Approved  in  Meek  v.  De  Latour,  2  Cal.  App.  263,  83  Pac.  301, 
no  right  to  jury  on  question  of  damages  unless  jury  demanded  for 
that  specific  purpose. 

0rant  In  Oonstitatioii  to  County  Courts  of  original  jurisdiction 
over  actions  to  abate  nuisance  does  not  deprive  district  courts  of 
concurrent  jurisdiction  under  their  equity  powers. 

Approved  in  Higgins  v.  Tax  Assessors  of  Pawtucket,  27  R.  I. 
406,  63  Atl.  36,  constitutional  grant  to  supreme  court  of  power  to 
issue  prerogative  writs  does  not  exclude  similar  power  in  lower  courts; 
Memphis  etc.  Ry.  Co.  v.  Byrne,  119  Tenn.  338,  104  S.  W.  475,  dis- 
senting opinion  holding  that  act  of  1907,  conferring  limited  appellate 
jurisdiction  upon  court  of  civil  appeals  did  not  deprive  supreme 
court  of  any  of  its  jurisdiction,  majority  declining  to  pass  upon 
point. 

80  CaL  586-696,  89  Am.  Dec  184,  JENKINS  ▼.  FBINX. 

Wliere  Seyeral  Parties  are  Interested  in  purchase  of  land  made 
by  one  by  mutual  agreement,  the  latter  becomes  a  trustee  for  the  com- 
mon benefit. 

Approved  in  Lomita  Land  and  Water  Co.  v.  Robinson,  154  Cal. 
51,  97  Pac.  16,  18  L.  R.  A.  (n.  s.)  1106,  one  who  procures  subscrip- 
tions to  corporation  knowing  that  promoters  are  to  receive  secret 
profits  is  jointly  liable  with  them;  Reed  v.  Schmidt,  115  Ky.  82,  72 
8.  W.  369,  61  L.  R.  A.  270,  all  railroad  bondholders  entitled  to  mem- 
bership in  pool  to  buy  railroad  at  foreclosure  sale;  Eisenberg  v.  Gold- 
smith, 42  Mont.  579,  113  Pac.  1132,  resulting  trust  held  not  to  arise 
from  agreement  to  transfer  one-eighth  interest  in  mining  lease  and 
option  bond  on  payment  of  one-eighth  of  operating  expenses. 

Neither  SuAciency  of  Complaint  nor  of  findings  can  be  reviewed 
on  appeal  from  order  denying  new  trial. 

Approved  in  Raskin  v.  Robarts  (Cal.),  35  Pac.  764,  Hayford  v. 
Wallace  (Cal.),  46  Pac.  302,  and  Merced  Bank  v.  Price,  9  Cal.  App. 
179,  98  Pac.  385,  all  reaffirmiDg  rule. 

Law  of  Auction  Sales.    See  note,  131  Am.  St.  Rep.  486. 

Eifect  of  Preventing  or  Checking  Bids  upon  validity  of  auction 
•ales.    See  note,  20  L.  R.  A.  553. 
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SO  OaL  596-610,  MIDDLETON  Y.  LOW. 

MajidamiiB  will  Issao  to  Compel  Ooyemor  to  sign  patent. 

Approved  in  State  ▼.  Brooks,  14  Wyo.  414,  84  Pac.  491,  6  L.  B.  A. 
(n.  8.)  750,  mandamus  will  issue  to  compel  governor  to  grant  eertifi- 
eate  of  election. 

Mandamus  to  Oovornor.    See  note,  6  L.  B.  A.  (n.  s,)  752. 

Tke  State  has  No  Title  in  school  lands  until  they  have  been  sur- 
veyed. 

Approved  in  Clemmons  v.  Gillette,  33  Mont.  S26,  114  Am.  St.  Rep. 
814,  83  Pac.  880,  reaffirming  rule. 

30  CaL  610-621,  BBALT  Y.  SEAMAK. 

If  Affidavit  for  Publication  of  Summons  is  insufficient,  court  ae- 
quires  no  jurisdiction. 

Approved  in  Estate  of  Hancock,  156  Gal.  810,  811,  134  Am.  St. 
Rep.  177,  106  Pac.  61,  affidavit  that  plainti£F  "has  good  cause  of  ac- 
tion'' insufficient. 

Affidavit  for  Publication  of  Summons  must  state  facts  to  show  that 
due  diligence  to  find  defendant  has  been  used. 

Approved  in  Harding  v.  Gillett,  25  Okl.  208,  107  Pac.  669,  reaffirm- 
ing rule;  Nicoll  v.  Midland  Sav.  &  L.  Co.,  21  Okl.  596,  96  Pac.  746, 
applying  rule  to  service  upon  foreign  corporation. 

Assessment  of  Beal  Estate,  in  Which  Value  is  represented  by  fig- 
ures without  the  dollar-mark,  is  void. 

Reaffirmed  in  Fox  v.  Townsend,  152  Cal.  53,  91  Pac.  1007. 

Distinguished  in  Carter  v.  Osborn,  150  Cal.  622,  89  Pac.  609,  omis- 
sion of  dollar-mark  from  delinquent  tax  list  did  not  invalidate  assess- 
ment. 

Miscellaneous. — Cited  in  Slocum  v.  McLaren,  106  Minn.  391,  119 
N.  W.  408,  upholding  return  of  sheriff  that  "after  diligent  search  I 
have  been  unable  to  find  such  person  within  my  county." 

30  Cal.  627-630,  MENDOCINO  CO.  y.  LAMAB. 

Action  upon  Recognizance  Given  in  criminal  case  is  properly  com- 
menced in  name  of  county. 

Approved  in  Malheur  County  v.  Carter,  52  Or.  619,  98  Pac.  490, 
reaffirming  rule;  Curry  v.  County  of  Gila,  6  Ariz.  54,  53  Pac.  5, 
county  may  sue  on  bond  given  for  payment  of  taxes,  though  bond 
runs  to  territory. 

30  CaL  630-644,  DAVIS  ▼.  PEBLEY. 

Actual  Possession  of  Part  of  Tract  under  color  of  title  by  deed 
gives  constructive  possession  of  the  remainder. 

Approved  in  Owsley  v.  Matson,  156  Cal.  404,  104  Pac.  984,  rule 
applicable  to  possession  under  decree  of  distribution. 

Nonpayment  of  Taxes  is  not  evidence  of  abandonment. 

Approved  in  Sowles  v.  Minot,  82  Vt.  355,  137  Am.  St.  Rep.  1010, 
73  Atl.  1029,  mere  nonuser  of  water  power  will  not  justify  infer- 
ence of  abandonment. 

30  Cal.  645-661,  PEOPLE  ▼.  SHEARER. 

Land  is  Liable  to  Taxation  after  issuance  of  certificate  of  purchase 
by  government,  though  patent  may  not  have  issued. 
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Approved  in  Topeka  Commercial  Security  Co.  ▼.  McPherson  (Okl.), 
52  Pae.  397,  400,  title  of  occupant  of  lot  on  government  townsite 
subject  to  taxation  after  entry  of  land  at  government  land  office. 

Distinguished  in  Blakeley  v.  Eangsbury,  6  Cal.  App.  713,  93  Pac. 
132,  mandamus  will  not  lie  to  compel  surveyor  general  to  issue  patent 
pending  contest  as.  to  right  to  purchase  reclaimed  state  swamp  lands. 

Ezemiytion  from  Taxation  or  assessment  of  lands  owned  by  govern- 
mental bodies,  or  in  which  they  have  an  interest.  See  note,  132  Am. 
St.  Bep.  294,  309,  334,  340,  348. 

Power  of  State  Legtslatiire  to  exempt  from  taxation.  See  note,  19 
L.  B.  A.  79. 

WbAt  ConatitateB  Beal  Estate  for  purposes  of  taxation.  See  note, 
15  L.  B.  A.  297.' 

Possessory  Interest  Ib  Public  Lands  is  subject  to  taxation  by  state. 

Approved  in  Harvey  Coal  etc.  Co.  v.  Dillon,  Tax.  Comm.,  59  W.  Va. 
614,  53  S.  E.  932,  0  L.  B.  A.  (n.  s.)  628,  mining  lease  of  coal  lands 
at  stated  royalty  "per  ton  is  taxable  to  lessee. 

Before  Settler  on  Public  Lands  has  complied  with  statutory  require- 
ments. Congress  may  withdraw  land. 

Approved  in  Messenger  v.  Kingsbury,  158  Cal.  618,  112  Pac.  68, 
applicant  for  purchase  of  tide  lands,  who  merely  files  affidavit  and 
application  to  purchase,  without  paying  part  of  price,  acquires  no  such 
vested  right  as  prevents  repeal  of  law  authoriring  sale. 

Discovery  of  Mineral  on  Mining  Claims  and  rights  of  locators  prior 
thereto.    See  note,  139  Am.  St.  Bep.  193. 

SO  Cal.  662-663,  CBOOK  T.  FOBSYTH. 

In  Action  to  Determine  Adverse  Claim,  where  the  particulars  of 
defendant's  alleged  claim  are  set  forth  -in  answer,  burden  of  proof 
is  upon  defendant. 

Beaffirmed  in  Dorris  v.  McManus,  4  Cal.  App.  152,  87  Pac.  289. 

Miscellaneous. — Cited  in  Hyde  v.  Bedding,  74  Cal.  498,  16  Pac.  383, 
to  point  that,  in  action  under  section  738,  Code  of  Civil  Procedure,  it 
is  not  necessary  for  complaint  to  set  forth  nature  of  defendant's 
claim. 

80  CaL  666-676,  KENT  T.  SNYDER. 

General  Demurrer  Need  not  Contain  specifications  unless  defense  it 
of  the  nature  of  a  special  privilege. 

Approved  in  Burke  v.  Maguire,  154  Cal.  463,  98  Pac.  24,  want  of 
presentation  of  claim  against  estate  may  be  raised  by  general  de- 
murrer. 

Party  Belying  upon  Fraud  must  set  up  facts  which  constitute  it. 

Approved  in  Thomason  v.  De  Greayer  (Cal.),  31  Pac.  567,  mere 
allegation  that  name  was  omitted  from  contract  through  fraud  of 
defendant  is  insufficient;  Virginia  etc.  Lumber  Co.  v.  Glen  wood  Lum- 
ber Co.,  5  Cal.  App.  260,  90  Pac.  49,  fraud  cannot  be  shown  under 
complaint  merely  alleging  conversion. 

Pleading  or  Immunity  Claimed  by  defendant  must  be  pleaded  in 
demurrer  or  answer. 

Approved  in  California  Safe  Deposit  ete.  Co.  t.  Sierra  Valleys  By. 
Co.,  158  Cal.  698,  112  Pac.  278,  defendant  may  plead  limitations  by 
answer  though  defect  appears  on  face  of  complaint. 
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SO  OftL  676-680,  BOBEBTS  ▼.  UNGEB. 

TJnanthorized  Alteration  of  written  instruments.  See  note,  86  Am. 
St.  Bep.  113. 

Possession  of  Land  as  notice  of  title.  See  note,  13  L.  B.  A.  (n.  s.) 
85. 

SO  OaL  685-688,  POLHEMTTS  ▼.  TBAINEB. 

Assignment  of  Lease  for  Yean  absolute  on  its  face  but  made  as 
security  for  loan,  is  mortgage  of  leasehold. 

Distinguished  in  Onomea  Sugar  Co.  v.  Austin,  5  Haw.  560,  vendee 
of  stock  has  right  to  vote  same,  though  vendor  has  reserved  right  to 
repurchase. 

Independent  of  Debt  It  Is  Given  to  secure,  mortgage  has  no  assign- 
able quality. 

Approved  in  Miller  v.  Berry,  19  S.  D.  630,  104  N.  W.  313,  reaffirm- 
ing rule;  Cornish  v.  Wool  vert  on,  32  Mont.  476,  108  Am.  St.  Bep.  596, 
81  Pac.  10  arguendo. 
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81  €taL  17-26,  S9  Am.  Dec.  141,  ULTHBOP  y.  BAMPTON'. 

Equity  will  Enforce  Trust  Against  All  who  with  notice  thereof  eome 
into  poeeession  of  tnist  property. 

Approved  in  Thompson  y.  Bank  of  California,  4  Cal.  App.  667,  88 
Pae.  9S9,  reaffirming  mle;  Coombs  t.  Barker,  81  Mont.  560,  79  Pac. 
12,  one  joining  with  directors  knowing  thej  were  directors,  in  re- 
demption of  corporate  property,  is  charged  with  knowledge  that 
redemption  is  constructively  fraudulent. 

Effect  of  Iiegal  Bemedy  to  Defeat  equitable  jurisdiction  to  follow 
trust  funds.    See  note,  6  L.  B.  A.  (n.  s.)  794. 

Trust  Assured  by  Testator  will  not  be  enforced  against  executor 
when  identity  of  trust  fund  is  entirely  lost. 

Approved  in  Austin  v.  Wilcozson,  149  Cal.  28,  84  Pac.  418,  holding 
parol  evidence  herein  insufficient  to  enforce  trust  against  executor 
in  moneys  delivered  to  one  uncle  of  plaintiff  by  another  to  be  held  in 
trust  for  plaintiff. 

Oestni  Que  Trust  cannot  Claim  specific  property  in  enforcement  of 
trust  unless  he  shows  it  is  the  identical  property. 

Approved  in  Miller  v.  Ash,  156  Cal.  565,  105  Pac.  608,  applying 
rule  in  suit  to  establish  claim  against  guardian  and  in  favor  of  ward 
for  money  belonging  to  ward  and  converted  by  guardian. 

Where  Trust  Fund  can  be  Identified,  cestui  que  trust  may  elect  to 
sue  for  property  or  to  hold  trustee  personally  liable,  but  if  property 
cannot  be  identified,  he  must  rely  on  personal  liability. 

Approved  in  Snyder  v.  Parmalee,  80  Yt.  499,  68  Atl.  650,  and  Har- 
rigan  y.  Gilchrist,  121  Wis.  252,  99  N.  W.  942,  both  following  rule; 
Title  Ins.  etc.  Co.  v.  Ingersoll,  158  Cal.  484,  111  Pac.  364,  applying 
rule  where  wife  gave  husband  money  on  his  agreement  to  invest  it 
for  her  use  in  his  name;  Ober  &  Sons  Co.  v.  Cochran,  118  Ga.  405, 
98  Am.  St.  Bep.  118,  45  S.  £.  386,  where  collecting  bank  collected 
note  and  used  money  in  own  business,  its  funds  in  hands  of  receiver 
in  insolvency  are  not  trust  fund  for  payment  of  such  money;  Benson 
V.  Battey,  70  Kan.  295,  78  Pac.  847,  cause  of  action  for  equitable 
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Bceounting  against  two  of  defendants  cannot  be  joined  with  cause  of 
action  at  law  for  damages  in  tort  against  another  defendant  not 
affected  hj  first  cause  of  action;  Holderman  ▼.  Hood,  70  Kan.  285,  78 
Pac.  843,  upholding  action  for  damages  against  trustee  wha  fraudu- 
lently conspired  with  others  to  make  sale  of  trust  property  at  less 
than  its  value. 

Claim  of  Oestnl  Que  Tkust  Against  Estate  of  trustee  for  trust 
funds,  which  lattor  'has  mingled  and  can  tie  t  be  identified  after  his 
death,  must  be  presented  to  executor. 

Approved  in  Beiter  v.  Bothschild  (Gal.),  33  Pac.  851,  where  plain- 
tiff gave  B.  $500  as  security  for  lease  and  latter  died  before  expira- 
tion of  lease,  his  executor  was  liable  for  such  sum  without  presentation 
of  claim  against  estate  of  B.;  Franklin  v.  Trickey,  9  Ariz.  285»  80 
Pac.  353,  where  after  partner's  death  firm  assets  passed  to  survivor, 
who  died  prior  to  adjustment  of  firm  affairs,  administrator  of  first 
partner  could  sue  second  for  accounting  without  presenting  claim. 

Ezecntor  Coming  into  PosBeflsion  of  Trust  Fund  so  that  it  can  be 
identified  is  chargeable  as  trustee  same  as  his  testator. 

Beaffirmed  in  Burke  v.  Maguire,  154  Gal.  470,  471,  98  Pac.  27. 

31  Cal.  28-29,  PEOPLE  ▼.  SWIFT. 

Batlflcatioli  of  Contract  Within  Contractual  Power  of  municipality 
binds  as  effectually  as  if  contracted  in  first  instance. 

Approved  in  Moore  v.  Hupp,  17  Idaho,  242,  105  Pac.  212,  where 
mayor  authorizes  person  to  employ  detectives  for  city  and  such  de- 
tectives were  employed  and  served,  and  such  person  presented  claim 
to  city,  which  council  allowed  and  ordered  warrant  issued,  acts  of 
council  were  ratification  of  mayor's  acts. 

Distinguished  in  Meuser  v.  Bisdon,  36  Gal.  245,  so  far  as  lot  owner 
is  concerned,  city  cannot,  by  its  act,  ratify  proceedings  taken  to  grade 
a  street  and  impose  an  assessment  on  lot  for  same  so  aa  to  validate 
an  invalid  assessment. 

SI  CaL  33-46,  PEOPLE  ▼.  BBOADWAT  WHABF  CO. 

Limitations  must  be  Pleaded. 

Approved  in  Pryal  v.  Pryal  (Gal.),  71  Pac.  804,  objection  of  bar 
of  amendment  of  1897  to  Givil  Gode,  section  164,  cannot  be  first 
raised  on  appeal. 

BSght  to  Erect  Wharves.    See  note,  40  L.  B.  A.  645. 

81  Cal.  48-66,  89  Am.  Dec.  147,  WHEELEB  ▼.  SAN  FRANCISCO  ft 
ALAMEDA  B.  B.  CO. 

Demurrer  Admits  All  Facts  well  pleaded  which  are  legally  provable. 

Approved  in  Iowa  Mut.  etc.  Ins.  Assn.  v.  Gilbertson,  129  Iowa,  661, 
106  N.  W.  154,  reaffirming  rule. 

Bight  of  Caxrler  at  Common  Law  to  discriminate  between  passen 
gers  or  shippers.     See  note,  18  L.  B.  A.  105. 

Bight  of  Carrier  to  Discriminate  with  respect  to  special  or  unusual 
service.     See  note,  12  L.  B.  A.  (n.  s.)  514. 

81  Cal.  66>78,  SACRAMENTO  COUKTY  Y.  BIRD. 

Action  Against  Defaulting  Treasurer  for  moneys  belonging  to  county 
may  be  brought  in  name  of  county  instead  of  that  of  people  of  state. 
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Approved  in  Curry  v.  Comity  of  Gila,  6  Ariz.  54,  53  Pac.  5,  county 
interested  in  payment  thereof  may  sue  on  bond  to  secure  payment 
of  taxes,  notwithstanding  bond  is  made  to  territory. 

Official  Bond  Paper  in  Fonn  and  Substance,  signed  and  sealed,  and 
approved  and  filed,  is  delivered  to  people  of  state. 

Approved  in  Hendry  v.  Cartwright,  14  N.  M.  89,  89  Pac.  313,  bond 
against  injunction  perfect  and  complete  on  face  and  executed  and 
acknowledged  by  sureties,  whose  names  appear  in  body  thereof,  and 
filed  and  approved  by  cleric,  is  binding  on  sureties,  though  one  of 
sureties  executed  bond  on  secret  agreement  with  cosurety  that  it  was 
not  to  be  used  until  indemnity  bond  given  him. 

Wlien  Official  Bond  Binds  Sureties  and  what  irregularities  fail  to 
relieve  them  from  liability.    See  note,  90  Am.  St.  Bep.  189. 

81  Gal.  82-94,  KNOWUBS  ▼.  YATES. 

Supreme  Court  has  Appellate  Jurisdiction  over  election  contests. 

Approved  in  Keech  v.  Joplin,  157  Cal.  5,  106  Pac.  224,  upholding 
appellate  jurisdiction  of  district  court  of  appeals  in  mandamus  to 
compel  payment  of  warrant  out  of  general  fund  of  protection  district 
organized  under  act  of  1907,  though  legality  of  tax  incidentally  in- 
volved. 

Appellate  Jurisdiction  of  Supreme  Court  extends  to  cases  which 
are  not  susceptible  of  pecuniary  estimation. 

Approved  in  dissenting  opinion  in  Sharon  v.  Sharon,  67  Cal.  214, 
7  Pac.  476,  majority  holding  action  for  divorce  is  case  in  equity 
within  constitutional  provision  conferring  appellate  jurisdiction  on 
supreme  court. 

If  Election  Officers  Open  Polls  and  hold  election  at  place  distant 
from  place  appointed  by  supervisors,  votes  of  precinct  cannot  be 
counted. 

Approved  in  Elvick  v.  Groves,  17  N.  D,  566,  118  N.  W.  229,  holding 
void  election  held  by  resolution  of  majority  voters  of  precinct  at 
place  three  miles  distant  from  voting  place  established  by  county  com- 
missioners. 

Irregolarltles  Avoiding  Election.    See  note,  90  Am.  St.  Bep.  76. 

31  OaL  95-98,  HASTINGS  y.  HASTINGS. 

Case  Is  not  Considered  Tried  until  decision  has  been  entered  in  min- 
utes or  written  and  signed  by  judge  and  filed  with  clerk. 

Approved  in  Harris  v.  Careaga  (Cal.),  2  Pac.  42,  when  cause  re- 
ferred to  referee,  who  returns  his  decision  and  judgment  to  court, 
date  of  their  filing  is  date  of  their  rendition  for  purpose  of  moving 
for  new  trial. 

31  Cal.  101-103,  PEOPLE  V.  McCLELLAN. 

Bule  of  Court  Which  Deprives  Party  of  statutory  right  is  void. 

Approved  in  dissenting  opinion  in  Smith  v.  Guekenheimer,  42  Fla. 
32,  27  So.  909,  majority  upholding  rule  of  court  for  submission  of 
civil  causes  on  abstracts  of  record;  Stivers  v.  Byrkett,  56  Or.  574, 
109  Pac.  387,  arguendo. 

31  Cal.  107-108,  BOSTON  v.  HAYNES. 

Filing  of  Notice  of  Appeal  must  Precede  or  be  contemporaneous 
with  service  of  same. 

Approved  in  State  v.  District  Court,  34  Mont.  115,  115  Am.  St.  Bep. 
522,  85  Pac.  872,  applying  rule  to  appeals  from  justices  of  peace. 
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Supreme  Court  cannot  Correct  Records  of  lower  courts. 

Approved  in  Mendocino  Co.  ▼.  Peters,  2  Cal.  App.  27,  82  Pae.  1123, 
snpreme  court  will  not  order  diminution  of  record  to  amend  bill  of 
exceptions  on  motion  of  respondent. 

81  Cal.  108-115,  EX  PARTE  HEDLET. 

Elements  of  Embezzlement  by  agent  stated. 

Approved  in  People  v.  Hemple,  4  Cal.  App.  125,  87  Pac.  229,  hold- 
ing evidence  insufScient  to  convict  theater  ticket  agent  of  embezzle- 
ment. 

Embezzlement.    See  note,  87  Am.  St.  Re^.  21,  35,  98,  43. 

Agent  Receiving  Principal's  Money  as  Agent  but  in  unauthorized 
manner,  and  converting  it  to  own  use  with  intent  to  steal,  receives 
it  in  course  of  employment. 

Approved  in  People  v.  Robertson,  6  Cal.  App.  516,  92  Pac.  499, 
deputy  assessor  accused  of  embezzlement  cannot  defend  on  ground 
that  money  received  was  part  payment  of  tax  and  that  he  received 
money  as  bailee  taxpayer;  People  v.  Gallagher  (Cal.),  33  Pac.  892, 
upholding  sufficiency  of  evidence  to  convict  of  aiding  in  embezzlement 
by  secretary  of  corporation  who  drew  funds  out  of  bank  by  check; 
Smith  V.  State,  53  Tex.  Cr.  122,  130,  10©  S.  W.  121,  125,  17  L.  R.  A. 
(n.  s.)  531,  where  accused  was  in  charge  of  house  in  which  owner 
had  placed  pianos  for  sale  by  accused  and  another,  and  latter  with 
consent  of  accused  took  piano  and  sold  it  and  gave  accused  proceeds 
to  deliver  to  owner,  accused  is  guilty  of  embezzlement  in  appro- 
priating money  though  it  was  duty  of  each  salesman  to  settle  per- 
sonally with  owner. 

Embezzlement  as  Affected  by  Want  of  Authority  to  receive  money 
or  property  in  first  instance.     See  note,  17  L.  R.  A.  (n.  s.)  534. 

Wben  One  Receives  a  Thing  under  claim  of  agency,  he  is  estopped 
to  deny  he  was  an  agent. 

Approved  in  dissenting  opinion  in  Johnson  v.  State,  48  Tex.  Cr. 
417,  80  S.  W.  623,  majority  holding  one  who,  under  pretense  that  he 
is  employee  of  hotel,  obtains  money  from  guest  to  keep  over  nighty 
and  steals  it,  is  guilty  of  theft  and  not  embezzlement. 

31  CaL  115-118,  BLOOD  ▼.  LIOHT. 

Compound  Allegations  In  Verified  Complaint  denied  as  whole  in 
language  of  complaint  are  deemed  admitted. 

Approved  in  Duckworth  v.  Watsonville  Water  etc.  Co.,  150  Cal. 
530,  80  Pac.  343,  applying  rule  in  water  right  case. 

Power  to  Grant  Mandatory  Injunctions.  See  note,  20  L.  R.  A. 
163. 

81  Cal.  118-122,  89  Am.  Dec.  164,  DANA  v.  JACKSON  STREET 
WHARF  CO. 

Owner  of  San  Francisco  Waterfront  Lot  below  low-water  mark  is 
not  "riparian  owner." 

Approved  in  Southern  Pac.  Co.  v.  Western  Pac.  Ry.  Co.,  144  Fed. 
198,   determining   rights   in   Oakland   waterfront. 

Relative  Rights  of  State  and  riparian  owner  in  navigable  waters. 
See  note,  127  Am.  St.  Rep.  53w 
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'Shore"  is  the  £^ace  Between  High  and  Low  water  mark. 

Approved  in  Mobile  Dry  Docks  Co.  v.  Mobile,  146  Ala.  207,  40  So. 
208,  35  L.  B.  A.  (n.  s.)  822,  applying  rule  in  construing  act  of  1866, 
granting  Mobile  tide  lands. 

Establishment  of  Dock  Unee.    See  note,  14  L.  B.  A.  498. 

Bight  to  Erect  Wharves.    See  note,  40  L.  B.  A.  643. 

31  Cal.  122-127,  McMINN  Y.  BLISS. 

Bepeal  of  Statute  Under  Which  Alone  a  right  of  action  exists 
extinguishes  pending  actions  unless  there  is  law  enabling  court  to 
try  them. 

Approved  in  People  v.  Bank  of  San  Luis  Obispo,  159  Cal.  76,  112 
Pac  870,  repeal  of  banking  act  of  1903  does  not  destroy  right  of 
bank  to   hearing  on   appeal   from   order  adjudging   it    insolvent. 

Bight  to  CItU  Action  for  forcible  entry  and  detainer.  See  note, 
121  Am.   St.  Bep.  398. 

31  OaL  132-140,  PEOPI£  ▼.  SAN  FRANCISCO  SAVINGS  X7NION. 

Assessment  is  Void  Where  Boll  has  Figures  under  heading  "valua- 
tion" without  anything  to  indicate  whether  figures  are  dollars  or 
cents. 

Approved  in  Pox  v.  Townsend,  152  Cal.  53,  91  Pac.  1007,  following 
rule;  Allen  v.  McKay  (Cal.),  70  Pac.  10,  applying  rule  in  holding 
unsigned  memorandum  of  property  with  figures  without  dollar- 
mark  did  not  constitute  assessment. 

Qualified  in  Washington  Timber  etc.  Co.  v.  Smith,  34  Wash.  633,  76 
Pac.  270,  upholding  tax  judgment  without  marks  to  show  whether 
numerals  were  for  dollars  or   cents. 

Distinguished  in  Carter  v.  Osborn,  150  Cal.  622,  623,  89  Pac.  609, 
upholding  sufficiency  of  delinquent  tax  list  omitting  dollar-mark 
where  under  heading  amount  figures  "4  00"  had  space  between  four 
and   ciphers. 

Assessor  and  not  Leglslatnre  most  Make  valuation  of  property  for 
taxing  purposes. 

Approved  in  Pratt  v.  Breckinridge,  112  Ky.  15,  66  S.  W.  139, 
holding  void  act  of  1898,  regulating  elections,  to  extent  that  it 
provided  for  appointment  of  election  commissioners  by  legislature; 
dissenting  opinion  in  Purnell  v.  Mann,  105  Ky.  121,  50  S.  W.  267, 
majority  upholding  election  act  of  1898. 

31  Cal.  146-148,  PEOPLE  ▼.  FBISBIE. 

Term  "Claim  to  Any  Land"  in  Beyenne  Act  of  1861,  means  actual 
possession  of  land  claimed. 

Approved  in  Slade  v.  County  of  Butte,  14  Cal.  App.  459,  112  Pac. 
487,  determining  taxability  of  certificates  of  purchase  of  lieu  lands. 

What  Constitutes  Beal  Estate  for  purposes  of  taxation.  See  note. 
15  L.   B.  A.   297. 

Power  of  State  Legislature  to  exempt  from  taxation.  See  note,  19 
L.  B.  A.  79. 

31  Cal.  148-154,  BOWMAN  ▼.  CUDWOBTH. 

Effect  of  Destruction  or  Cancellation,  or  redelivery  to  grrantor*for 
that  purpose,  of  delivered  but  unrecorded  deed.  See  note^  18  L.  B. 
A.   (n.  B.)    1170. 
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31  Oal.  154-160,  KIMBAU.  Y.  L0HBIA8. 

Title  by  Accession  to  Crops,  Fmiti  and  timber,  wrongfully  severed. 
See  note,  32  L.  B.  A.  423,  428. 

Beplevin  by  or  Against  One  in  Adverse  Possession  of  land  for 
things  severed.     See  note,  69  L.  B.   A.   734. 

Necessity  of  Color  of  Title,  not  expressly  made  a  condition  by 
statute,  in  adverse  possession.  See  note,  15  L.  B.  A.  (n.  s.)  1218, 
1233. 

31  Cat  160-167,  BIEBCE  v.  BED  BLUFF  HOTEL  CO. 

Notice  to  Agent  of  Facts  Connected  with  subject  matter  of  agency 
is  constructive  notice  to  principal  where  notice  comes  to  agent  while 
he   is   acting  for   principal. 

Approved  in  Vietor  v.  Spaulding,  199  Mass.  54,  127  Am.  St.  Bep. 
472,  84  N.  E.  1017,  holding  knowledge  obtained  by  attorney  not 
continuously  retained  is  not  imputable  to  client. 

Notice  to  Attorney  is  Constmctiye  Notice  to  client. 

Approved  in  Wheatland  Grain  &  Lumber  Co.  y.  Dowden,  26  Okl. 
448,  110  Pac.  901,  where  four  defendants  served  and  their  attorney 
without  authority  appeared  also  for  parties  not  served,  and  default 
entered  against  all,  parties  served,  having  knowledge  of  unauthorized 
appearance,  cannot  set  judgment  aside  as  to  all  parties. 

31   Cal.   170-173,   SANCHEZ  ▼.   CABBIAOA. 

Staying  of  Execution  otherwise  than  by  statutory  proceedings. 
See  note,  127  Am.  St.  Bep.  708. 

Equitable  Jurisdiction  in  Begard  to  injunctions  against  judgments. 
See  note,  32  L.  R.   A.  328. 

Injunctions  Against  Judgments  for  want  of  jurisdiction  or  invalid- 
ity.    See  note,  31  L.  R.  A.  201,  203. 

Injunctions  Against  Judgments  for  errors  and  irregularities.  See 
note,  30  L.  B.  A.  706,  709,  712. 

31  CaL  173-176,  SPEAOUE  ▼.  NOBWAT. 

Mere  Irregularities  Wbicb  Do  not  Affect  final  result  do  not  vitiate 
election. 

Distinguished  in  Johnstone  v.  Robertson,  8  Ariz.  366,  76  Pac.  466, 
where  place  of  election  changed  and  no  new  place  designated  by 
written  notice  as  provided  by  statute,  votes  cast  cannot  be  counted. 

Irregularities  Avoiding  Elections.  See  note,  90  Am.  St.  Bep.  72, 
89. 

31  CaL  180-185,  89  Am.  Dec.  167,  SBflTH  ▼.  YULE. 

If  Possession  is  Consistent  With  Becord  Title,  purchaser  need  not 
inquire  into  title  beyond  record. 

Approved  in  Sanguinetti  v.  Rossen,  12  Cal.  App.  633,  107  Pac.  564, 
following  rule;  Biggs  v.  Hoffman,  60  Wash.  499,  111  Pac.  577,  pur- 
chaser of  lots  with  actual  notice  of  lien  thereon  has  burden  of 
proving  that  one  of  his  predecessors  in  interest  was  bona  fide  pur- 
chaser without  notice. 

Effect  of  Possession  of  Beal  Property  as  notice.  See  notes,  104 
Am.  St.  Bep.  344;  13  L.  B.  A.  (n,  s.)  56,  58,  59,  60,  69,  78,  87,  112, 
114,  130. 

Becord  as  Notice  of  Title.    See  note,  87  Am.  St.  Bep.  446. 


495  NOTES  ON  CALIFORNIA  BEPOBTS.    31  Cml.  195-217 

Poesesslon  by  Vendee  Under  Unrecorded  Deed  it  not  notice  to 
eubseqaent  vendee  whose  deed  is  first  recorded. 

Approved  in  Stockton  ▼.  National  Bank,  45  Fla.  600,  34  So.  900, 
where  grantor's  tenant  attorned  to  grantee  when  unrecorded  deed 
given  and  remained  in  possession  until  after  attachment,  such  posses- 
sion is  not  notice  of  conveyance. 

31  CaL  185-196,  FISH  Y.  BEDXNCKTGN. 

Answer  Attemi>tlng  to  Answer  as  whole  conjunctive  allegations 
in  verified  complaint  is  deemed  an  admission. 

Approved  in  Duckworth  v.  Watsonville  Water  etc.  Co!,  150  CaL 
530,  89  Pac.  343,  applying  rule  in  water  right  case. 

Appellate  Court  on  Eeversal  may  Permit  Lower  Court  to  amend 
answer  where  latter  had  sustained  defendi^t's  view  that  he  had 
denied  all  material  allegations.  , 

Beaffirmed  in  Campbell  v.  Grennan,  13  Cal.  App.  483,  110  Pac.  157. 

31  Oal.  207-210,  PEOK  v.  OOUBTIS. 

Time  for  Appeal  Boas  ftom  Bendition.  of  judgment  and  not  from 
its  entry. 

Approved  in  Brownell  v.  Superior  Court,  157  Cal.  706,  109  Pac. 
93,  construing  time  when  order  for  partial  distribution  was  "taken" 
within  Code  of  Civil  Procedure,  section  473;  People  v.  Schmitz,  7 
Cal.  App.  345,  94  Pac.  409,  an  appeal  in.  criminal  case  is  not  prema- 
ture because  taken  after  rendition  of  judgment  and  before  its 
entry. 

Entry  or  Becord  Necessary  to  complete  judgment  or  order.  See 
note,  28  L.  B.  A.  627. 

Judgment  is  "Bendered"  Wlien  It  is  Pronounced  and  ordered  en- 
tered. 

Approved  in  Mears  v.  Shaw,  32  Mont.  578,  81  Pac.  339,  holding 
complaint  alleging  parties  were  adjudged  bankrupts  did  not  suffi- 
ciently allege  rendition  of  adjudication. 

Miscellaneous. — Cited  in  Camp  Phosphate  Co.  v.*  Anderson,  48  Fla. 
234,  111  Am.  St.  Bep.  77,  37  So.  725,  decree  for  partition  of  lands 
ascertaining  interests  of  parties  and  appointing  eommissioners  in 
partition  is  interlocutory. 

81  CaL  211-214,  JAMES  ▼.  WIUUtAMa 
Bight  of  Prior  Appropriation  of  Water.    See  note,  30  Ia  B.  A.  672. 

SI  Cal.  215-217,  IiAKE  MEBCED  WATEB  CO.  Y.  COWIj£& 

Court  cannot,  in  Condemnation  Soit,  take  judicial  notice  of  pen- 
dency of  another  condemnation  suit  against  same  person. 

Approved  in  Stanley  v.  McElrath  (Cal.),  22  Pac.  674,  court  cannot 
take  judicial  notice  of  its  judgment  in  another  case. 

Judicial  Notice  of  Court's  Own  Becords  in  other  actions.  See  note, 
11  L.  B.  A.   (n.  s.)  616. 

Corporation  Pirst  Starting  Condemnation  F^eedings  acquires 
land. 

Approved  in  Atlanta  etc.  By.  Co.  v.  Southern  By.  Co.,  131  Fed. 
666,  66  C.  C.  A.  601,  upholdiDg  priority  of  later  unrecorded  deed 
from  owner  over  rights  under  condemnation  proceedings. 
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Miscellaneous. — Cited  in  Toledo  etc.  Traction  Go.  ▼.  Toledo  "Rj. 
Co.,  171  Ind.  226,  86  N.  E.  59,  as  to  right  of  another  railroad  to 
condemn  lands  held  by  individuals  under  contract  for  right  of  waj 
for  railroad  which  they  were  promoting. 

31  CaL  218-220,  POPE  ▼.  DALTON. 

Where  Answer  in  Ejectment  Puts  Defendant's  Possession  in  issne^ 
plaintiff  must  proye   such  possession. 

Beaflirmed  in  Ozark  Land  Co.  v.  Leonard,  20  Fed.  881. 

31  CaL  220-225,  PEOPLE  ▼.  DOE. 

SberifTs  Power  to  Sell  must  be  Proved  hj  the  judgment  and 
execution. 

Approved  in  State  Finance  Co.  ▼.  Beck,  16  N.  D.  384,  109  N.  W. 
361,  majority  holding  furnishing  of  sheriff  with  original  instead  of 
certified  copy  of  judgment  on  which  to  make  tax  sale  is  not  juris- 
dictional defect. 

Filing  of  Justice  Ooort  Transcript  with  and  its  docketing  by  county 
clerk  do  not  make  it  judgment   of  district  court. 

Approved  in  Farmers'  State  Bank  v.  Bales,  64  Neb.  873,  90  N. 
W.  946,  filing  of  justice's  transcript  with  clerk  of  district  court 
does  not  keep  judgment  alive  for  five  years  after  such  filing. 

31   Oal.   231-233,   LEFFINaWELL   ▼.    OBIFFINO. 

If  Complaint  Contains  Two  Counts  and  Answer  takes  issue  on  one 
only,  plaintiff  is  entitled  to  judgment  on  other. 

Approved  in  Oberndorffer  v.  Moyer,  30  Utah,  332,  84  Pac.  1105, 
where  complaint  contains  count  on  open  account  and  another  on 
account  stated  for  same  cause  of  action,  motion  to  elect  is  properly 
denied. 

Denial  of  AUegation  of  Value  in  form  of  negative  pregnant  is  no 
denial. 

Beaffirmed  in  Schroeder  v.  Mauzy,  16  Cal.  App.  446,  118  Pac.  461. 

81  Cal.  23S-238,  BLTTHE  ▼.  POULTNEY. 

Payment  to  Contractors  or  Sabcontractors  as  affecting  liens  of  sub- 
ordinate claimants.    See  note,  20  Lw  B.  A.  561. 

31  Cal.  240-260,  TAYLOB  Y.  PALBCEB. 

Motion  for  Judgment  on  Pleadings  is  in  nature  of  demurrer  to 
answer. 

Approved  in  Bergerow  v.  Parker,  4  Cal.  App.  172,  87  Pac.  249, 
upholding  grant  of  privilege  to  permit  filing  of  verified  amended 
answer  where  after  filing  of  unverified  answer  to  verified  complaint 
plaintiff  moved  for  judgment  on  pleadings. 

Where  Contract  for  Street  Work  is  assigned,  warrant  may  issue 
to  original  contractor. 

Approved  in  Berkeley  Development  Co.  v.  Marx,  10  Cal.  App.  413, 
414,  102  Pac.  279,  omission  of  contractor'e  name  from  street  assess- 
ment warrant  and  its  issuance  in  name  of  assignee  does  not  avoid  it. 

Contract  for  Sti^t  Work  is  assignable. 

Approved  in  Swarts  v.  Narragansett  Elec.  Lighting  Co.,  26  B. 
I.  391,  59  Atl.  78,  contract  for  installation  of  electric  apparatus,  pro- 
viding that  construction  of  circuits  shall  be  done  under  supervision 
of  contractor,  is  nonassignable. 
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AMlgsability  of  OonstrucUon  or  building  eontracts.  See  note,  21 
L.  R.  A.   (n.  B.)   361. 

Propeirty  not  Benefited  by  Street  Improvement  cannot  be  assessed 
for  it. 

Approved  in  dissenting  opinion  in  Stevens  v.  Port  Huron,  149 
Mich.  555,  113  N.  W.  299,  majority  holding  void  statute  authoriz- 
ing city  to  assess  cost  of  street  sprinkling  in  proportion  to  frontage 
without  reference  to  benefits. 

Necessity  of  Special  Benefit  to  sustain  assessments  for  local  im- 
provements.   See  note,  14  L.  B.  A.  759. 

Statute  Making  Abutting  Owner  personally  liable  for  street  assess- 
ment is  void. 

Approved  in  City  of  Brookings  y.  Natwick,  22  S.  D.  324,  133 
Am.  St.  Bep.  927,  117  N.  W.  377,  holding  void  act  of  1883,  incorporat- 
ing town  of  Brookings  and  making  abutting  owner  personally  liable 
for  sidewalk  assessments. 

As  to  Wbetber  a  Personal  Liability  may  be  created  for  an  assess^ 
ment.    See  notes,  133  Am.  St.  Bep.  931,  932,  937,  938;  35  L.  B.  A.  61. 

Wbere  Two  Sections  of  Iaw  Relate  to  same  matter,  both  are  read 
together,  in  order  to  ascertain  intent  of  legislature. 

Approved  in  Estate  of  Griffiths,  3  Gof.  Prob.  555,  construing  Code 
of  Civil  Procedure,  sections  1365,  1383,  as  authorizing  surviving 
husband  or  wife  to  nominate  an  administrator. 

Assessments  for  ImprOTements  by  front-foot  rule.  See  no  tee,  17 
L.  B.  A.  338;  28  L.  B.  A.  (n.  s.)  1129,  1134,  1135,  1138. 

Local  Assessments  for  Benefits,  on  property  exempt  fiom  general 
taxation.    See  note,  35  L.  B.  A.  33. 

81  CaL  261-264,  DAT  t.  j6nE& 
How  Far  Bi^^t  to  Vote  Absolute.    See  note,  25  L.  B.  A.  482. 

81  CaL  271-273,  MILES  Y.  McDEBMOTT. 

Ultimate  Facts  Only  Should  be  stated  in  pleading. 

Approved  in  Zany  v.  Bawhide  Gold  Min.  Co.,  15  Cal.  App.  377,  114 
Pac.  1027,  allegations  in  complaint  as  to  assignment  and  reassign- 
ment of  claim  sued  on  are  immaterial  as  being  mere  matters  of 
proof;  Estate  of  Goodspeed,  2  Cof.  Prob.  151,  applying  rule  to  will 
contest;  Lincoln  School  Tp.  v.  Union  Trust  Co.,  36  Ind.  App.  115, 
73  N.  £.  624,  in  action  against  school  township  on  note  given  by 
trustee  to  secure  loan,  allegation  that  note  wae  authorized  by  ad- 
visory board  was  statement  of  fact. 

Surplus  Words  in  Pleading  should  be  stricken  out. 

Approved  in  Estate  of  Goodspeed,  2  Cof.  Prob.  150,  striking  out 
parts  of  will  contest. 

31  CaL  278-288,  89  Am.  Dea  172,  JOYCE  ▼.  McAVOT. 

Judgment  Against  an  Infant  is  voidable  only. 

Approved  in  Wilson  v.  Hubbard  (Wilson  v.  Wilson),  39  Wash. 
681,  82  Pac.  157,  infant  not  making  application  within  statutory 
time  cannot  obtain  relief  from  judgment  obtained   by  fraud. 

31  CaL  288-293,  PEOFI£  ▼.  KNEELAND. 

Unauthorized  Alteration  of  Written  Instruments.  See  notoi  86 
Am   St.  Bep.  96. 

I  Cal.  Not6»— sa 
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31  Oal.  293-321,  PAGE  Y.  BOOEBS. 

Purdiaaer  of  Realty  on  Execution  Sate  acquires  equitable  estate 
in  land  on  receipt  of  sheriff's  certificate. 

Approved  in  Hardin  v.  Kelley,  144  Fed.  354,  75  G.  G.  A.  355, 
attaching  creditor  whose  claim  is  not  reduced  to  judgment  cannot 
redeem  from  execution  sale  of  realty. 

Nature  of  Title  or  Estate  of  Holder  of  sheriffs  certificate  before 
obtaining  deed.     See  note,  15  L.  B.  A.  69. 

Purchaser  at  Execution  or  Judicial  Sale  as  bona  fide  purchaser. 
See  note,  21  L.  B.  A.  33. 

Purchaser  at  Execution  Sale  has  an  Estate  in  land  purchased  which 
may  be  levied  on  under  execution. 

Approved  in  Pogue  ▼.  Simon,  47  Or.  7,  114  Am.  St.  Bep.  903,  81 
Pac.  567,  following  rule;  Estate  of  Johnson,  4  Gof.  Prob.  508,  pur- 
chaser at  executor's  sale  is  entitled  to  rents  of  property  between 
time  of  confirmation  and  delivery  of  deed. 

Purchaser  of  Realty  on  Execution  has,  before  expiration  of  re- 
demption period,  an  equitable  conditional  estate  which  becomes  abso- 
lute on  expiration  of  period. 

Approved  in  North  Dakota  etc.  Gattle  Go.  y.  Serumgard,  17  N.  D. 
490,  138  Am.  St.  Bep.  717,  117  N.  W.  462,  reaffirming  rule;  Pogue 
y.  Simon,  47  Or.  9,  114  Am.  St.  Bep.  903,  81  Pac.  567,  holding  interest 
of  purchaser  of  realty  at  execution  may  be  levied  on  under  execution 
after  expiration  of  redemption  period  but  before  execution  of  sheriiTs 
deed. 

31  Oal.  321-328,  DAGGETT  ▼.  RANKIN. 

Written  Agreement  to  Giye  Mortgage  or  Mortgage  defectively 
executed  creates  equitable  mortgage. 

Approved  in  Baltimore  etc.  B.  Go.  y.  'Berkeley  Springs  etc.  B. 
Co.,  168  Fed.  773,  and  Lohmeyer  v.  Durbin,  206  HI.  580,  69  N.  E. 
525,  both  following  rule;  Quinton  v.  Neville,  152  Fed.  884,  81  G.  G. 
A.  673,  construing  contract  with  attorneys  as  creating  equitable 
lien;  Garrison  y.  Vermont  Mills,  154  N.  G.  7,  69  S.  E.  745,  where 
factor's  contract  gave  factor  exclusive  sale  of  cotton-mill's  product 
and  provided  for  advances  by  him,  goods  advanced  on  being  stored 
separately  for  factor  by  mills,  factor  has  equitable  lien  on  goods 
on  which  it  had  made  advances;  Harrigan  v.  Gilchrist,  121  Wis.  360, 
99  N.  W.  981,  mortgage  defectively  executed  takes  priority  over 
subsequently  acquired  rights  of  creditors  in  judicial  administra- 
tion of  mortgagor's  property  for  benefit  of  creditors  and  is  good 
consideration  for  formal  mortgage. 

Distinguished  in  Smith  y.  Rainey,  9  Ariz.  365,  83  Pac.  464,  con- 
struing agreement  and  holding  intention  to  create  equitable  mort- 
gage not  disclosed. 

31  Oal.  333-338,  OALDEBWOOD  ▼.  PYSEB. 

If  Beferee  Beports  Facts  upon  All  Issues  but  draws  erroneous 
conclusion  of  law  and  also  reports  judgment  in  accordance  with  con- 
clusions, court  prior  to  entry  may  set  aside  conclusions  and  order 
proper  judgment. 

Approved  in  United  States  y.  Bamsey,  158  Fed.  493,  under  Idaho 
statute  court  cannot,  on  exceptions  to  refeiee's  findings  of  fact,  re- 
yiew  the  evidence. 
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31  CaL  8Sa-341,  HOUiAN  Y.  TAYIiOB. 

Under  Oonstitatioiial  Provision  Oiylng  District  Court  jurisdiction 
where  title  or  possession  of  realty  is  an  iasuabltf  fact,  title  nor 
possession  need  not  be  put  in  issue. 

Approved  in  Dungan  t.  Clark,  159  Cal.  32,  112  Pae.  719,  answer 
in  justice's  court  action  on  note  alleging  failure  of  consideration 
because  payee  did  not  own  pumping  plant  on  land  which  he  as- 
sumed to  sell  in  consideration  for  note  raised  question  of  title. 

31  Cal.  342-356,  FOBBES  T.  HTDE. 

Affidavit  for  PaUication  of  SummoDB  must  state  facts  showing 
due  diligence  in  searching  for  defendant. 

Approved  in  Hoffman  v.  Superior  Court,  151  Cal.  390,  90  Pac.  940, 
affidavit  accompanying  complaint  in  "McEnemey  suit"  need  not  show 
what  inquiry  made  to  determine  existence  of  adverse  claims. 

Judgment  not  Void  on  Face  cannot  be  collaterally  attacked. 

Approved  in  Ex  parte  Haase,  55  Cal.  App.  543,  90  Pac.  947,  applying 
rule  on  habeas  corpus  where  conviction  on  plea  of  guilty  attacked. 

Statute  Providing  for  Oonstroctive  Service  must  be  strictly  con- 
strued. 

Approved  in  Livermore  v.  Batti,  150  Cal.  465,  89  Pac.  328,  apply- 
ing rule  to  notice  of  posting  of  hearing  of  guardian's  final  accounts. 

Affidavit  for  Publication  of  Swmnons  must  show  existence  of  cause 
of    action. 

Approved  in  Estate  of  Hancock,  156  Cal.  810,  811,  134  Am.  St. 
Rep.  177,  106  Pac.  61,  applying  rule  in  divorce  suit  under  Colorado 
statute;  lyAutremont  v.  Anderson  Iron  Co.,  104  Minn.  171,  124  Am. 
St.  Rep.  615,  116  N.  W.  359,  17  L.  B.  A.  (n.  s.)  236,  publication 
of  summons  to  "George  H.  Leslie"  confers  no  jurisdiction  over  "Georpe 
W.  Leslie";  Crane  Co.  v.  Epworth  Hotel  etc.  Beal  Estate  Co.,  121 
Mo.  App.  223,  98  S.  W.  799,  affidavit  on  information  and  belief  as 
to  who  is  owner  of  premises  is  sufficient  to  support  mechanic's  lien. 

Judgment  by  Publication  is  Void  where  affidavit  for  publication 
is  fatally  defective. 

Approved  in  Estate  of  McNeil,  155  Cal.  342,  100  Pac.  1090,  divorce 
judgment  not  void  on  face,  obtained  on  service  by  publication,  cannot 
be  collaterally  attacked  on  ground  that  complaint  was  so  defective 
as  not  to  give  jurisdiction  of  person;  Cohen  v.  Portland  Lodge,  144 
Fed.  269,  upholding  sufficiency  of  affidavit  for  publication  to  uphold 
jurisdiction  on  collateral  attack. 

Power  of  Defendant's  Attorney  to  Withdraw  Answer  or  appear- 
ance and  permit  default  judgment.    See  note,  33  L.  B.  A.  520. 

31  CaL  359-365,  PINA  y.  PECK. 

Statutes  Providing  Procedure  for  Making  Bastard  Heir  of  father 
must  be  strictly  construed. 

Approved  in  Estate  of  Jessun,  2  Cof.  Prob.  493,  494,  496,  construing 
Civil  Code,  section  230,  relating  to  legitimization  of  children  by 
public  acknowledgment  by  father;  Thomas  v.  Estate  of  *  Thomas, 
64  Neb.  539,  90  N.  W.  633,  under  Compiled  Statutes,  chapter  23, 
section  31,  no  intention  to  make  child  an  heir  and  no  distinct  state- 
ment that  it  is  illegitimate  need  appear  in  writing. 

Written  Acknowledgment  of  Paternity  of  Bastard  not  made  for 
purpose  of  making  child  heir  of  father  will  not  make  child  such  heir. 
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Distinguished  in  Estate  of  Blythe,  4  Gof.  Prob.  158,  construing 
Civil  Code,  section  1387,  relating  to  written  acknowledgment  by 
father  of  illegitimate  child. 

Denied  in  Thomas  r.  Estate  of  Thomas,  64  Neb.  587,  90  N.  W.  633, 
under  Compiled  Statutes,  chapter  23,  section  31,  no  intention  to  make 
child  an  heir  and  no  distinct  statement  that  it  is  illegitimate  need 
appear  in  writing.  , 

31  Cal.  365-367,  KETOHUM  ▼.  OBIPPEN. 

Order  Befnslng  to  Strike  Out  Statement  on  motion  for  new  trial 
is  not  appealable. 

Distinguished  in  Magee  ▼.  Superior  Court,  10  Cal.  App.  161,  101 
Pac.  535,  order  made  after  judgment  in  action  in  which  execution 
Bale  of  money  was  made,  directing  payment  of  the  money  to  the  pur- 
chaser, is  appealable,  and  certiorari  does  not  lie  to  annul  same. 

81  CaL  367-376,  BAN  FRANCISCO  ETC.  R.  S.  CO.  T.  OALDWELIk 

Railroada  are  PnbUe  Hlgliways. 

Approved  in  McLucas  v.  St.  Joseph  etc.  Ry.  Co.,  67  Neb.  610,  93 
N.  W.  929,  reaffirming  rule. 

Judicial  Power  Over  Eminent  Domain.  See  note,  22  L.  R.  A.  (n. 
8.)  7,  8,  119. 

Right  to  Set  Off  Benefits  against  damages  on  condemnation.  See 
note,  9  L.  R.  A.  (n.  s.)   789,  828. 

31  Cal.  376-383,  McGLYNK  t.  BRODIE. 

Employee  Aasnmes  Risk  of  Unsafe  Machinery  where  he  has  knowl- 
edge or  means  of  knowledge  of  its  condition. 

Approved  in  Bush  ▼.  Wood,  8  Cal.  App.  655,  97  Pac.  712,  denying 
recovery  to  eawmill  foreman  for  injuries  caused  by  unsafe  appliances 
which  he  used  with  knowledge  of  their  unsafety;  Branco  v..  111.  Cent. 
R.  R.  Co.,  119  Iowa,  214,  93 '  N.  W.  98,  section-hand  unloading 
ties  from  box-car  assumed  risk  of  injury  from  ties  sliding  off  by 
reason  of  sudden  jerk  of  train. 

As  to  Wlietlier  Senrant  may  Assume  Risk  of  dangers  created  by 
master's  negligence.     See  note,  28  L.  R.  A.  (n.  s.)  1223. 

Contributory  Negligence  In  Entering  or  remaining  in  an  employ- 
ment.   See  note,  49  L.  R.  A.  56. 

Duty  as  to  Defective  Appliance  which  servant  is  employed  to 
repair.     See  note,  25  L.  R.  A.  (n.  s.)  331. 

Volenti  Non  Fit  Injuria  as  Defense  to  actions  by  injured  servants. 
See  note,  47  L.  R.  A.  173. 

31  Cal.  387-395,  TABLE  MOUNTAIN  TUNNEL  CO.  ▼.  BTRANA- 
HAN. 

Wbere  Claim  Defined  by  Physical  Marks,  possession  for  mining 
purposes  embraces  whole  claim  though  occupancy  or  work  done  be 
only  on  part. 

Approved  in  North  Noonday  Min.  Co.  v.  Orient  Min.  Co.,  11  Fed. 
128,  6  Saw.  503,  person  in  actual  possession  of  mining  claim  of  no 
greater  extent  than  law  allows,  who  is  working  same,  may  sue 
trespasser,  though  his  claim  not  taken  up  in  all  particulars  in  mode 
required  by  law. 

Location  of  Mining  Claim.    See  note,  7  L.  R.  A.  (n.  s.)  773,  849. 
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81  0«L  89&>398,  89  Am.  Dec.  193,  BABBOILHET  T.  HATHAWAY. 

Docketing  JndgmentB.    See  note,  87  Am.  St.  Bep.  666. 
Priority  of  Judgment  Over  OonTeyance  made  after  beginning  of 
term.    See  note,  38  L.  B.  A.  248. 

81  OaL  898-406,  HIHN  ▼.  OOUBTia 

Oourt  l8  Justified  in  Ovemillng  DeclsionB  in  easei  erroneously  de- 
cided, where  no  valuable  rights  can  grow  up  under  them. 

Approved  in  Frick  Co.  y.  Oats,  20  Okl.  488,  94  Pac.  687,  upholding 
power  of  court  to  overrule  prior  decision  of  territorial  supreme  court. 

31  OaL  406-409,  OBIGH9BT  ▼.  BUBNBTT. 

Injunction  Against  Trespass  on  realty.  See  note,  99  Am.  St.  Bep. 
745. 

InJuncttTe  Belief  as  to  Fences  or  Gates.  See  note,  7  L.  B.  A.  (u. 
8.)  61. 

31  Cal.  40^-412,  PEOPLE  ▼.  BAONELL. 

In  Deteiminlng  Ckurectness  of  Charge,  whole  charge  is  construed 
together. 

Approved  in  Nash  v.  Kreling  (Cal.),  56  Pac.  262,  applying  rule  in 
action  for  wages. 

31  CftL  41&-418,  PEOPI£  ▼.  DE  LA  OUEBBA. 

Indictment  Against  Tax  Collector  for  embezzlement  of  tax  collec- 
tions alleging  he  received  certain  sum  for  state  licenses  and  another 
sum  for  county  taxes  does  not  state  two  offenses. 

Approved  in  State  v.  Steers,  12  Idaho,  180,  85  Pac.  106,  upholding 
information  charging  sheriff  with  willfully  and  fraudulently  appropri- 
ating to  own  use  certain  money  paid  to  him  in  his  official  capacity. 

31  Cal.  418<420,  McKEE  ▼.  QBEENE. 

Nonsnit  Sbould  not  be  Granted  if  there  is  evidence  tending  to 
prove  all  material  allegations  of  complaint. 

Beaffirmed  in  Later  v.  Haywood,  12  Idaho,  83,  85  Pac.^496. 

31  OaL  420-440,  WILSON  v.  CASTBO. 

Bill  in  Equity  is  Multif aiions  when  relief  is  demanded  against  sev- 
eral defendants  of  several  matters  of  a  distinct  and  independent 
nature. 

Approved  in  Stewart  v.  Smith,  6  Cal.  App.  157,  91  Pac.  669,  where 
all  of  surviving  children  and  children  of  deceased  child,  who  con- 
veyed to  mother  their  interest  in  father's  estate,  join  in  suit  to  en- 
force agreement  under  which  conveyance  was  made,  there  is  no 
misjoinder  of  parties. 

If  One  Mistakenly  Believing  Himself  to  be  Heir  of  Mexican  land 
grantee  obtains  confirmation  and  patent  to  land,  he  holds  in  trust 
for  true  heir. 

Cited  in  Tonopah  is  Goldfield  B.  B.  Co.  v.  Fellanbaum,  32  Nev. 
295,  107  Pac.  887,  arguendo. 

Beal  Property  Granted  by  GoYemment  to  citizen  as  separate  or 
community  property.  See  notes,  96  Am.  St.  Bep.  916;  26  L.  B.  A. 
(n.  s.)  1119. 
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What  is  Oommimity  Property.  See  notes,  126  Am.  St.  Rep.  IIG;  4 
Cof.  Prob.  58. 

Estoppel  from  Pleading  Statute  of  Frauds  in  actions  on  contracts 
not  to  be  performed  within  one  year.  See  note,  134  Am.  St.  Bep. 
177. 

31  CaL  440-451,  89  Ant  Dec.  195,  PECK  ▼.  BBUMMAGIM. 

Where  Husband  Makes  Qift  of  Common  Property  to  wife,  it  becomes 
her  separate  property. 

Approved  in  Nilson  y.  Sarment,  153  Gal.  530,  126  Am.  St.  Bep.  91, 
96  Pac.  317,  where  prior  to  amendment  of  1889  to  Civil  Code,  section 
164,  deed  taken  in  wife's  name,  presumption  is  that  she  held  it  as 
community  property;  Wheeler  v.  Armstrong,  164  Ala.  451,  51  So.  271, 
holding  evidence  as  to  husband's  gift  of  notes  to  wife  insufficient  to 
show  that  delivery  to  her  was  made  with  intent  to  devest  himself  of 
title  and  possession. 

What  is  Community  Property.  See  notes,  126  Am.  St.  Bep.  107,  111, 
121 ;  4  Oof.  Prob.  49,  53,  63. 

Effect  of  ConToyance  by  Husband  to  Wife.  See  note,  69  L.  B.  A. 
378. 

If  Husband  Buys  Land  and  Pays  for  It  out  of  community  property 
and  directs  conveyance  to  be  made  to  wife  as  gift,  it  vests  title  in 
her. 

Approved  in  Wright  v.  Wright  (Cal.),  41  Pac.  696,  following  rule. 

If  Husband  Expends  Common  Money  in  improvements  on  land 
which  is  separate  property  of  wife,  he  has  no  lien  therefor. 

Approved  in  Carlson  v.  Carlson,  10  Cal.  App.  303,  101  Pac.  925, 
following  rule. 

Burden  of  Proof  as  to  Community  Property.  See  note,  82  Am.  St. 
Bep.  365. 

Becital  of  Money  Consideration  in  deed  as  contractual.  See  note, 
68  L.  B.  A.  925. 

Parol  Evidence  as  to  Consideration  of  Deed.  See  note,  20  L.  B. 
A.  112. 

31  Cal.  451-455,  PEOPLE  ▼.  AH  TE. 

Indictment  for  Entering  House  With  Intent  to  Steal  need  not  aver 
value  of  property  intended  to  be  stolen. 

Approved  in  Bloch  v.  State,  161  Ind.  277,  68  N.  £.  288,  following 
rule. 

Correction  of  Verdict  in  criminal  cases.  See  note,  23  L.  B.  A. 
724,  728. 

31  CaL  455-^58,  89  Am.  Dec.  206,  KIBKAIiDI  y.  LABBABEE. 

One  in  Pofssession  of  Public  Lands,  who  mortgages  fee  and  after- 
ward acquires  title  under  homestead  act,  is  estopped  from  denying 
mortgage  lien. 

Approved  in  Tilton  v.  Tlormann,  22  S.  B.  339,  117  N.  W.  383, 
following  rule;  Jones  v.  Chalfant  (Cal.),  31  Pac.  258,  upholding  title 
under  sheriff's  deed  on  foreclosure  of  mortgage  given  prior  to  ob- 
taining patent  for  government  land;  Hafemann  v.  Gross,  199  IT.  S. 
346,  26  Sup.  Ct.  80,  50  L.  Ed.  224,  upholding  contract  by  which  pre- 
emptor  gave  other  benefit  of  pre-emption  in  consideration  of  advances 
of  part  of  expenses  of  pre-emption;  Bernardy  T.  Colonial  etc.  Mort- 
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gage  Co.,  17  S.  D.  642,  106  Am.  St.  Rep.  791,  98  N.  W.  167,  applying 
principle  where  entry  man  conveyed  land  by  fee  simple  deed  before 
patent  iasued. 

Mortgage  apon  Public  Lands  Executed  by  homesteader  prior  to 
patent  of  final  proof.    See  note,  6  L.  R.  A.  (n.  s.)  936. 

OoiiTe7aiic«  Seeorded  Before  Orantor  obtained  title,  as  notice.  See 
note,  23  L.  R.  A.  563. 

firarement  of  After-acquired  Title.    See  note,  106  Am.  St.  Rep.  802. 

31  CaL  466-467,  PEOPLE  T.  SMITH. 

Where  Defense  in  Murder  Case  is  Insanltj  and  there  is  any  evi- 
dence tending  to  prove  personal  insanity  of  defendant,  evidence  of 
insanity  of  parents  is  admissible. 

Approved  in  Pringle  v.  Burroughs,  185  N.  T.  381,  78  N.  E.  152,  in 
absence  of  any  proof  of  insane  conduct  on  part  of  testator,  his  insan- 
ity cannot  be  inferred  from  evidence  of  insanity  of  relatives. 

81  Oal.  471-476^  HENDBIOK  T.  OBOWLET. 

Parol  EYldence  is  Admissible  to  Show  that  true  consideration  is 
other  than  expressed  in  written  instrument. 

Distinguished  in  Nobles  v.  Hutton,  7  Cal.  App.  25,  93  Pac.  294, 
upholding  admission  of  evidence  to  fact  that  no  consideration  was 
paid  for  deed  to  show  it  was  void  because  obtained  without  consid- 
eration by  fraud. 

31  OaL  487-497,  LOVE  T.  8HABTZEB. 

What  are  Bottenuenta,  and  allowance  therefor.  See  note,  81  Am. 
St.  Rep.  176,  177. 

31  Cal.  500-626^  DONNEB  y.  PALBfEB. 

Alcaldes'  Grants  of  Pueblo  Lands  Made  while  Mexican  laws  in 
force  in  California  were  required  to  be  first  entered  of  record  and 
then  to  be  signed  and  attested. 

Reaffirmed  in  Ohm  v.  San  Francisco  (Cal.),  25  Pac.  156. 

Alcalde's  Grant  to  Infant  is  Valid. 

Approved  in  Watson  v.  White,  26  Tex.  Civ.  446,  64  S.  W.  829,  minor 
who  is  an  actual  settler  may  purchase  additional  lands. 

81  OaL  52^-637,  McQUADE  t.  WHALET. 

Conveyance  of  Homestead  by  Husband  Alone  is  valid  but  is  sub- 
ject  to  right  of  spouses  to  hold  property  as  homestead  while  it  exists 
as  homestead. 

Approved  in  Jerdee  v.  Purbush,  115  Wis.  280,  91  N.  W.  662,  con- 
veyance of  homestead  by  husband  alone  conveys  equitable  right  to 
legal  title  enforceable  on  extinguishment  of  homestead. 

Abandonment  of  Homestead.    See  note,  102  Am.  St.  Rep.  393. 

31  CaL  538^663^  FOX  v.  WESTERN  PACIFIC  B.  B.  CO. 

Land  is  not  ''Taken  for  Public  Use"  until  last  act  has  been  per- 
formed which  is  required  to  transfer  title  or  subject  it  to  the  servi- 
tude. 

Approved  in  California  Southern  R.  Co.  T.  Colton  Land  &  Water 
Go.  (CaL),  2  Pac.  40,  reaffirming  rule. 
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Ai  to  When  Title  Passes  in  condemnation  proceedings.  See  note, 
16  L.  B.  A.  (n.  1.)  538. 

Statute  Permitting  Taking  of  Land  for  public  use  while  condemna- 
tion proceedings  are  pending  and  before  compensation  made  is  valid. 

Approved  in  Buckwalter  v.  School  District,  65  Kan.  608,  70  Pac. 
607,  upholding  proceedings  by  school  district  to  condemn  land  for 
school  site  under  General  Statutes  of  1901,  section  6131. 

SI  CaL  66&-665,  PEOPLE  ▼.  YOUNG. 

Orand  Jurors  Before  Whom  Palse  Testimony  is  given  maj  testify 
as  to  such  testimony  before  grand  jury  bringing  in  indictment. 

Approved  in  State  v.  Campbell,  73  Kan.  713,  85  Pac.  793,  9  L.  B. 
A.  (n.  s.)  533,  admitting  statements  made  by  accused  in  denial  of 
guilt  while  a  witness  before  grand  jury. 

Competency  of  EYidence  Before  Grand  Jnry.  See  note,  28  L.  B. 
A.  322. 

Witness  Testifying  Before  Grand  Jury  cannot  take  advantage  of 
obligation  of  secrecy  imposed  on  grand  jurors  in  prosecution  against 
him. 

Approved  in  Wisdom  v.  State,  42  Tex.  Cr.  582,  61  8.  W.  927,  ad- 
mitting admissions  of  accused  made  before  grand  jury. 

31  Cal.  665-576,  PEOPLE  ▼.  JONES. 

Extrajudicial  Confessions  of  Prisoners  alone  are  insufficient  to 
prove  fact  that  crime  has  been  committed. 

Approved  in  People  v.  Saunders,  13  Cal.  App.  747,  110  Pac.  827, 
People  V.  Grill,  3  Cal.  App.  516,  86  Pac.  614,  and  State  v.  Keller,  8 
Idaho,  704,  70  Pac.  1052,  all  following  rule;  People  v.  Frank,  2  Cal. 
App.  285,  83  Pac.  579,  applying  rule  in  murder  case;  People  v.  Chad- 
wick,  4  Cal.  App.  73,  87  Pac.  388,  holding  charge  of  prior  conviction 
not  sustained  by  testimony  of  official  reporter  of  admission  of  de- 
fendant at  prior  trial  that  he  had  been  convicted;  In  re  Kelly,  28 
Nev.  498,  83  Pac.  226,  holding  evidence  of  physician  who  examined 
prosecutrix  soon  after  alleged  rape  and  of  other  witnesses  who  saw 
marks  of  violence  on  her  person,  coupled  with  defendant's  admission 
shortly  after  offense,  justified  commitment. 

Proof  of  CoriNis  Delicti.    See  note,  68  L.  B.  A.  56. 

Prosecution  cannot  Give  Evidence  to  show  prisoner  committed  an- 
other offense,  for  purpose  of  raising  inference  that  he  is  guilty  of 
crime  of  which  he  is  charged. 

Approved  in  State  v.  Crofford,  121  Iowa,  405,  96  N.  W.  893,  in 
prosecution  for  murder  by  abortion,  evidence  that  defendant  had 
produced  abortion  on  other  women  is  inadmissible. 

Admissibility  of  Evidience  of  Other  Crimes.  See  notes,  105  Am.  St. 
Bep.  98;  62  L.  B.  A.  197. 

Order  of  Proof  of  Corpus  Delicti  and  confessions  of  accused  is  im- 
material. 

Approved  in  People  v.  Wilkins,  158  Cal.  536,  111  Pac.  615,  follow- 
ing rule;  People  v.  Bollins,  14  Cal.  App.  138,  111  Pac.  125,  applying 
rule  where  declarations  of  co-conspirator  were  admitted  before  con- 
spiracy shown. 

Wlien  There  is  Entire  Want  of  Proof  of  corpus  delicti,  court  should 
direct  jury  to  acquit. 
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Approved  in  diMenting  opinion  in  State  ▼.  Wright,  20  K.  D.  224, 
126  N.  W.  1026,  majority  holding  it  is  not  error  for  court  at  close 
of  Btate'a  ease  to  refuse  to  advise  acquittal. 

81  CaL  576-585,  PEOPLE  ▼.  FABBEIX. 

If  Soggeetion  is  Made  That  Accused  ia  Insane  and  there  is  reason 
to  suspect  that  he  is  insane,  question  of  his  insanity  must  be  sub- 
mitted to  a  jury. 

Approved  in  Steward  v.  State,  124  Wis.  631,  102  N.  W.  1081,  hold- 
ing it  error  to  refuse  demand  for  inquisition  made  immediately  after 
trial  on  special  issue  of  insanity  against  accused  and  as  soon  as 
council  was  informed  of  probability  that  accused  was  insane. 

Verdict  of  Jury  Called  to  Try  Qaestion  of  insanity  of  accused, 
that  he  is  insane  is  not  conclusive  that  he  was  insane  when  offense 
committed. 

Approved  in  State  v.  Grendahl,  131  Iowa,  604,  109  N.  W.  121,  ad- 
mitting testimony  that  when  accused  was  admitted  to  asylum  after 
finding  of  insanity,  he  was  not  insane. 

Insanity  After  OommlsBion  of  criminal  act.  See  note,  38  L.  B.  A. 
577,  581,  590. 

In  Proof  of  Insanity  Under  Plea  of  not  guilty,  evidence  of  insanity 
both  before  and  after  crime  is  admissible. 

Beaffirmed  in  People  v.  Kirby,  15  Cal.  App.  271,  114  Pac.  797. 

Accused  may  Testify  as  to  His  Meaning  by  words  spoken. 

Approved  in  State  v.  Johnson,  17  N.  D.  560,  118  N.  W.  233,  one 
accused  of  offering  to  bribe  another  may  testify  as  to  his  intent  or 
meaning  in  writing  letter. 

Bight  of  One  to  Testify  as  to  his  intent.  See  note,  23  L.  B.  A« 
(n.  s.)  373,  374. 

SI  Oal.  685-^91,  91  Am.  Dec.  642,  SAN  FBANOISOO  ▼.  OALDEB- 
WOOD. 

Dedication  of  Porticm  of  Olty  Waterfront,  in  harbor,  for  public  use 
as  free  public  dock  gives  public  only  an  easement  and  not  any  estate 
in  land. 

Approved  in  San  Francisco  v.  Canavan,  42  Gal.  557,  discussing 
nature  of  tenure  of  San  Francisco  pueblo  lands. 

Grantee  of  Easement  has  No  Bight  of  Entry  upon  nor  any  right 
to  possess  land  as  such. 

Approved  in  San  Francisco  v.  Grote  (Gal.),  47  Pac.  939,  city  can- 
not maintain  ejectment  for  recovery  of  possession  of  street  dedicated 
to  public  by  user,  without  showing  ownership  in  fee. 

What  Title  or  Interest  will  support  ejectment.  See  notes,  116 
Am.  St.  Bep.  574;  18  L.  B.  A.  786. 

31  OaL  591-695,  GBEEN  T.  OLABK. 

Interest  of  Purchaser  at  Execution  Sale  is  all  estate  of  execution 
defendant  in  land  excepting  legal  title  and  right  of  possession  prior 
to  expiration  of  time  for  redemption. 

Approved  in  Hardin  v.  Kelley,  144  Fed.  354,  75  G.  G.  A.  355,  at- 
taching creditor  whose  claim  is  not  reduced  to  judgment  cannot 
redeem  from  execution  sale  of  realty. 

Natore  of  Title  or  Estate  of  Holder  of  sheriff's  certificate  before 
obtaining  deed.    See  note,  15  L.  B.  A.  69. 
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Interest  Acquired  by  Purchaeer  at  BherlfTs  Sale  may  be  conveyed 
bj  him  by  deed  any  time  before  sheriff's  deed  is  given. 

Approved  in  Bernardy  v.  Colonial  etc.  Mortgage  Co.,  17  8.  D.  642, 
106  Am.  St.  Bep.  791,  98  N.  W.  l67,  where  entryman  conveyed  by 
deed,  before  patent,  fee  passed  to  grantee  on  subsequent  issuance  of 
patent  to  grantor. 

Conveyaace  Becorded  Before  Grantor  obtained  title,  as  notice. 
See  note,  23  L.  B.  A.  561. 

31  Oal.  69&-619,  ESTATE  OF  WOODWOBTH. 

A  Speclllc  Bequest  of  Personalty  is  bequest  of  particular  thing 
specified. 

Beaffirmed  in  In  re  Campbell,  27  Utah,  366,  75  Pac.  853. 

Specific  Demonstratlye  and  General  Bequests.  See  note,  140  Am. 
St.  Bep.  579,  580,  603. 

In  Case  of  Doubt  Legacy  is  not  construed  as  specific. 

Approved  in  Noon's  Estate,  49  Or.  293,  88  Pac.  676,  construing  will 
as  making  specific  bequest. 

It  Bequires  Express  Words  in  Will  or  an  intent  clearly  manifest 
to  disturb  legal  order  of  marshaling  assets  to  pay  debts. 

Approved  in  Estate  of  Heydenfeldt,  4  Cof.,  Prob.  511,  phrase  "all 
my  debts"  used  in  direction  to  executors  to  pay  "all  debts  which  I 
may  owe  at  my  decease"  includes  debt  secured  by  mortgage. 

Bight  of  Devisee  of  Encumbered  Property  to  exoneration  at  ex- 
pense of  legatee.    See  note,  3  L.  B.*  A.  899,  902. 

Ejectment  by  Executor  or  Administrator.  See  note,  136  Am.  St. 
Bep.  86. 

Bight  to  Bents  on  Lease  of  intestate's  property.  See  note,  40  L. 
B.  A.  323. 

31  CaL  619-629,  91  Am.  Dec.  646,  EX  PABTE  OIBSON. 

Habeas  Corpus  Does  not  Lie  because  of  mere  errors  and  irregular- 
ties  in  judgment. 

Approved  in  Ex  parte  Monckros  Von  Vetsera,  7  Cal.  App.  137,  93 
Pac.  1036,  refusing  to  discharge  one  on  habeas  corpus  held  under 
judgment  reciting  he  has  been  convicted  of  "felony"  without  desig- 
nating particular  felony;  In  re  Johnson,  6  Cal.  App.  736,  93  Pac.  200, 
holding  habeas  corpus  does  not  lie  where  complaint  for  violation  of 
liquor  ordinance  is  alleged  to  charge  two  offenses;  In  re  Collins,  135 
Mich.  94,  97  N.  W.  152,  where  circuit  judge  makes  insufficient  in* 
dorsement  on  commitment  of  juvenile  prisoner  is  not  entitled  to  dis- 
charge; In  re  Talley,  4  Okl.  Cr.  400,  112  Pac.  37,  refusing  to  discharge 
on  habeas  corpus  one  convicted  of  misdemeanor,  on  information  which 
was  not  verified. 

Distingui»hed  in  Ex  parte  Boquemore,  60  Tex.  Cr.  283,  131  S.  W. 
1102,  arguendo. 

Any  Illegality  Which  Benders  Criminal  Judgment  void  is  such 
illegality  as  is  contrary  to  principles  of  law  as  distinguished  from 
rules  of  procedure. 

Approved  in  Sache  v.  Wallace)  101  Minn.  172,  118  Am.  St.  Bep. 
612,  lis  N.  W.  387,  11  L.  B.  A.  (n.  s.)  803,  judgment  in  action  to 
determine  adverse  claims  to  realty  awarding  relief  beyond  prayer  of 
complaint  or  scope  of  its  allegations  is  void. 
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B^eue  of  Prisoner  on  Ha1>oa8  Corpus  after  judgment   and  sen- 
tence.   See  note,  87  Am.  St.  Bep.  170,  191,  197,  198. 
Effect  of  ExcessiviB  Sentence.    See  note,  45  L.  B.  A.  150.. 

31  OaL  629-667,  DOW  ▼.  GOUIJ>  AND  CUBBY  ETC.  MININO  CO. 

In  Bevlewlng  Grant  of  Nonralt»  supreme  court  will  consider  as 
proven  every  fact  which  evidence  tended  to  prove  and  which  was 
essential  to  be  proven,  to  entitle  plaintiff  to  reeovei. 

Approved  in  Cook  t.  Klonos,  164  Fed.  535^  90  C.  G.  A.  403,  applying 
rule  in  equity. 

"Owner"  of  Property  Defined. 

Cited  in  Clark  v.  McClaugherty,  53  W.  Ya.  380,  44  S.  £.  271,  dis- 
cussing who  is  owner  having  right  to  redeem  for  tax  sale. 

Bight  to  DiTldendB  on  Transfer  of  Stock.  See  note,  45  L.  B.  A. 
392. 

Conflict  of  Laws  as  to  Bights  and  obligations  of  married  women. 

See  notes,  85  Am.  St.  Bep.  566;  57  L.  B.  A.  366. 

Power  of  Attorney  by  Married  Woman.  See  note,  84  Am.  St.  Bep. 
764,  765. 

Enforceability  of  Contracts  of  Married  Women  outside  of  state  in 
which  legally  made.    See  note,  25  L.  B.  A.  180. 

81  Cal.  667-666,  KIMBALIi  T.  8EMPLE. 

Miscellaneous. — Cited  in  Calderwood  v.  Peyser^  42  CaL  114,  115, 
U7. 
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OASES  IN  32  CALIFORNIA. 


S2  CaL  11-15,  BEGAN  Y.  (VBEILLT. 

Judgment  will  not  be  BeiYezBed  on  Qroond  of  varianee  between 
pleadings  and  proofs  when  appellant  is  not  misled  to  hia  prejudiee. 

Beaffirmed  in  Bollinger  ▼.  Bollinger,  154  CaL  70fi>  99  Pac.  199. 

32  CaL  15-23,  POI.ACK  T.  McOSATH. 

Party  Bzlnging  Action  In  Ejectment  must  show  right  of  possession. 

Approved  in  Froman  ▼.  Madden,  13  Idaho,  144,  88  Pae.  895,  hold- 
ing plaintiff  in  ejectment  who  established  his  own  title,  and  with- 
holding premises  from  him  bj  defendant  in  possession,  was  entitled 
to  recover. 

Neceaaity  of  Color  of  Title,  not  expressly  made  a  condition  by 
statute,  in  adverse  possession.  See  note^  15  L.  B.  A.  (n.  s.)  1189, 
1192. 

32  Cal.  2e-S6,  91  Am.  Dec  554,  DAVIS  T.  OAUS. 

Change  of  Place  and  Cliaract«r  of  Use  of  water  does  not  affect 
right  of  appropriator  of  same. 

Approved  in  Barton  v.  Riverside  Water  Co.,  155  Cal.  517,  101  Pae. 
793,  23  L.  B.  A.  (n.  s.)  331,  holding  water  company  deriving  water 
from  wells  could  sink  new  wells  at  different  point  in  same  basin  to 
maintain  supply  of  water  when  former  wells  failed;  Union  Mill  etc.  Co. 
V.  Dangberg,  81  Fed.  95,  115,  holding  party  entitled  to  given  quan- 
tity of  water  may  take  same  at  any  place  on  stream;  Farmers'  etc. 
Irr.  Co.  V.  Gothenburg  Water  Power  Co.,  73  Neb.  227,  102  N.  W.  488, 
holding  appropriator  could  extend  ditch  to  places  beyond  where  first 
use  of  water  was  made. 

Nonnaer  of  Water  Bight  After  Comi^etion  of  original  object  of 
appropriation  is  evidence  of  abandonment. 

Approved  in  Chicago  etc.  B.  B.  Co.  v.  Clapp,  201  HI.  427,' 66  N.  K 
225,  holding  nonuser  of  right  of  way  of  railroad  and  removal  of 
track  shows  abandonment. 

Abandonment  or  Loss  of  Bif^ta  of  prior  appropriatora  of  water. 
See  note,  30  L.  B.  A.  265. 

(509) 
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Obange  of  Use  or  Ohazinel  of  water  appropriated.  See  note,  30  L. 
B.  A.  385. 

Use  of  Natural  Stream  to  Convey  appropriated  water.  See  note, 
51  L.  B.  A.  »31. 

Five  Years'  Limitations  Applies  to  water  rights. 

Approved  in  Evans  v.  Boss  (Cal.),  8  Pae.  90,  following  rule. 

Preecrlptive  Title  to  Water.    See  note^  93  Am.  St.  Bep.  717. 

32  OaL  Se-^9,  PEOPLE  v.  8HABEB. 

Indictment  for  Burglary  la  Sufficient  if  in  language  of  statute. 

Approved  in  People  v.  Miles,  9  Gill.  App.  317,  101  Pac.  527,  holding 
sufficient  indictment  for  rape  in  language  of  statute;  State  v.  Golden, 
86  Minn.  209,  90  N.  W.  400,  indictment  for  burglary  for  breaking  into 
warehouse  need  not  allege  there  were  any  goods  in  warehouse. 

32  Oal.  40-48,  PEOPLE  v.  ABCEO. 

Court  may  Excuse  Qnallfled  Juror  for  good  reason,  on  its  own  mo- 
tion. 

Approved  in  People  v.  Lee,  1  Cal.  App.  171,  81  Pac.  970,  and  State 
v.  White,  48  Or.  423,  87  Pac.  140,  both  following  rule;  The  King  v. 
Macfarlane,  7  Haw.  354,  upholding  right  to  exclude  from  body,  with- 
out separate  examination,  jurors  who  had  sat  in  prior  parallel  case; 
Stevens  v.  Union  B.  B.  Co.,  26  B.  I.  106,  58  Atl.  498,  66  L.  B.  A.  465, 
error  in  granting  peremptory  challenges  in  excess  of  statutory  number, 
in  absence  of  showing  of  prejudice  thereby,  is  not  reversible. 

32  Oal.  48-49,  MATTER  OF  BROWN. 

Judgment  In  Orlminal  Action  la  not  Nullity  where  degree  of  crime 
is  not  specified  in  indictment,  for  court  is  presumed  to  have  deter- 
mined degree. 

Approved  in  Ex  parte  Haase,  5  Cal.  App.  545,  90  Pae.  948,  holding 
court  presumed  to  have  determined  degree  of  crime,  where  record 
does  not  affirmatively  show  contrary;  Marx  v.  People,  204  111.  252, 
253,  68  N.  E.  437,  holding  court  presumed  to  have  determined  age  of 
accused  as  necessary  to  reformatory  sentence  when  record  is  silent. 

32  Oal.  49^5,  BLAIR  v.  HAMILTON. 

Record  in  Certiorari  mnat  Sliow  Evidence  to  establish  jurisdic- 
tional facts. 

Approved  in  Golden  Gate  File  Co.  v.  Superior  Court,  159  Cal.  481, 
114  Pac.  981,  applying  rule  and  granting  mandamus  to  compel  superior 
court  to  try  appeal  from  justice  court  when  it  had  juri8di<*tion; 
Thomas,  Jr.,  v.  Hawkins,  12  Cal.  App.  334,  107  Pac.  581,  holding  evi- 
dence may  be  taken  to  establish  jurisdictional  facts  and  certified 
upon  certiorari;  Griffiths  v.  Justice's  Court,  .35  Utah,  450,  100  Pac. 
1067,  whether  justice  of  peace  pursued  statutory  mode  in  setting 
cause  for  trial  and  giving  notice  not  reviewable  on  certiorari;  Rey- 
mert  v.  Smith,  5  Cal.  App.  382,  90  Pac.  471,  holding  on  certiorari 
that  findings  do  not  preclude  appellate  court  from  examining  record 
to  determine  jurisdictional  facts. 

Party  Excepting  to  Sufficiency  of  Surettes  on  appeal  bond  may 
T7aive  their  justification. 

Approved  in  Budd  v.  Superior  Court  of  Los  Angeles  County,  14 
Cal.  App.  258,  111  Pac.  629,  justification  waived  by  failure  of  except- 
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ing  party  to  appear  at  time  set;  La  Dow  y.  National  Bldg.  etc.  Co.,  11 
Cal.  App.  309,  104  Pac.  839,  holding  justification  waived  by  failure 
to  except  to  surety  bond  given  after  failure  of  former  surety  to  jus- 
tify; Snyder  v.  Wooden,  11  Idaho,  156,  81  Pac.  378,  justification  of 
sureties  on  new  bond,  given  in  lieu  of  former  bond,  sureties  on  which 
failed  to  qualify,  could  be  waived. 

S2  Oal.  5&-60,  HILL  ▼.  OSIOSBY. 

Law  of  Foreign  State  in  Absence  of  Proof  is  presumed  to  be  same 
as  that  of  this  state. 

Approved  in  Wilhite  v.  Skelton,  5  Ind.  Ter.  630,  82  S.  W.  935,  fol- 
lowing rule;  O'SulIivan  v.  Griffith,  153  Cal.  507,  95  Pac.  875,  holding 
presumption  applies  to  statutory  as  well  as  common  law. 

Presumption  as  to  Law  of  other  states.    See  note,  21  L.  B.  A  470. 

Oral  Proof  of  Foreign  Laws.    See  note,  25  L.  B.  A.  449. 

How  Oase  Determined  When  Proper  Foreign  Law  not  proved.  See 
note,  67  L.  B.  A.  43. 

32  Oal.  60-64,  PEOPLE  Y.  TL 

Objection  That  in  Indictment  for  Stealing  Money  money  is  not 
sufficiently  described  must  be  taken  by  demurrer,  as  it  is  deemed 
waived. 

Approved  in  Shivers  ▼.  Territory,  13  Okl.  475,  74  Pac.  902,  objection 
that  indictmeqt  was  not  presented  in  statutory  mode  cannot  be  raised 
for  first  time  on  appeal. 

When  Confession  Voluntary.    See  note,  18  L.  B.  A.  (n.  s.)  777,  805. 

82  OaL  6&-73,  PEOPLE  y.  MAKAHAN. 

In  Trial  on  Charge  of  Bape  on  Child  under  age  of  consent,  evidence 
of  acts  similar  to  that  charged  is  admissible. 

Approved  in  State  v.  King,  117  Iowa,  490,  91  N.  W.  770,  holding 
admissible  in  such  case  evidence  of  a  second  act. 

Qoalification  of  Orand  Jurors.    See  note,  28  L.  B.  A.  201. 

32  Oftl.  75-80,  OONOEB  T.  OILMEB. 

Appointment  to  Office  is  not  Complete  until  person  has  received  eer* 
tificate  of  election. 

Beaffirmed  in  Holtan  v.  Beck,  20  N.  0.  12,  125  N.  W.  105L 

32  Cal.  80-82,  PEOPLE  ▼.  JONES. 

On  Trial  of  Defendant  Charged  With  One  Crime,  testimony  is  not 
admissible  to  show  he  had  been  engaged  in  plans  for  other  crimes. 

Beaffirmed  in  S^ate  v.  Berger,  121  Iowa,  587,  96  N.  W.  1096. 

Evidence  of  Other  Crimes  in  criminal  cases.  See  note,  62  L.  B.  A. 
197. 

32  Cal.  82-91,  COBCOBAN  Y.  DOLL. 

Promissory  Note  Which  is  Separate  Property  of  wife  may  be  sued 
on  by  her  alone  or  by  her  jointly  with  husband. 

Approved  in  Normile  v.  Wheeling  Traction  Co.,  57  W.  Va.  135, 
49  S.  £.  1031,  68  L.  B.  A.  901,  in  action  for  damages  for  personal 
injuries  to  wife  she  may  or  may  not,  at  her  election,  join  husband  as 
coplaintiif. 
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S2  Oal.  91-92,  PEOPLE  ▼.  MABTIK. 

Bill  of  Exceptioiu  or  Statement  to  be  used  on  appeal  must  be  signed 
and  settled  by  trial  eonrt. 

Beaffirmed  in  People  ▼.  Schnltz,  14  Cal.  App.  10^,  111  Pae.  272. 

82  OaL  93-97,  91  Am.  Dec.  560,  BLtJMENBEBa  y.  MYBBS. 

When  Lessee  Holds  Over  and  Landlord  receives  rent  after  expira- 
tion of  term,  a  new  tenancy  arises  by  implication  on  same  terms  as 
original  lease. 

Approved  in  Byzbee  v.  Blake,  74  Conn.  GIO,  51  Atl.  536,  57  L.  B.  A. 
222,  following  rule;  White  v.  Sohn,  65  W.  Va.  413,  64  S.  £.  443,  where 
tenant  holds  under  lease  for  term  of  years,  rent  payable  monthly, 
acceptance  of  monthly  rent  by  landlord  after  close  of  term  creates  re- 
newal for  month  only. 

Landlord  and  Tenant.    See  note,  113  Am.  St.  Bep.  791. 

Bent  Period  as  Criterion  of  Teim  implied  by  holding  over.  See 
note,  25  L.  B.  A.  (n.  s.)  856,  857. 

32  Oal.  98-101,  PEOPLE  v.  McCBEA. 

Admission  and  Confessions  of  OuUt  may  be  implied  from  ac- 
quiescence of  accused  in  statements  made  to  him  by  others. 

Approved  in  People  v.  Ayhens,  16  Cal.  App.  623,  117  Pac.  791,  re- 
affirming rule;  People  v.  Bollins,  14  Cal.  App.  138,  111  Pac.  124,  hold- 
ing in  trial  for  larceny  conduct  of  defendant  when  certain  letters 
were  read  to  him  was  competent  to  prove  admission  against  interest; 
People  V.  Sullivan,  3  Cal.  App.  510,  511,  86  Pac,  837,  admitting  evi- 
dence of  statements  to  accused  on  ground  reply  was  called  for;  State 
V.  Becord,  151  N.  C.  696,  65  S.  £.  1010,  statements  of  accused's  wife 
made  in  his  presence  in  regard  to  stolen  property  are  competent 
against  him  in  prosecution  for  larceny. 

Uncontradicted  Statement  in  Presence  of  accused  as  confession. 
See  note,  25  L.  B.  A.  (n.  s.)  544,  551,  561,  571. 

"What  Circmnstances  may  be  Olven  in  evidence.  See  note,  97  Am. 
St.  Bep.  783. 

32  Cal.  102-105,  WILKINSON  y.  PABBOTT. 

Exception  must  be  Taken  to  Instructions  of  court  to  jury  to  take 
advantage  of  error  on  appeal. 

Approved  in  iRandall  v.  Freed,  154  Cal.  301,  97  Pac.  671,  following 
rule  though  law  now  changed  by  statute. 

Court  may  Befnse  Continnance  for  absence  of  party  unless  good 
cause  is  shown. 

Approve'd  in  McConnell  v.  Fox,  2  Cal.  App.  330,  83  Pac.  260,  sus- 
taining refusal  of  continuance  for  absence  of  party  when  necessity 
for  such  absence  was  not  shown. 

32  CaL  106-109,  WETHEBBEE  v.  DUNN. 

Courts  will  Take  Judicial  Notice  of  whatever  ought  to  be  generally 
known  within  limits  of  their  jurisdiction. 

Approved  in  Kellog  v.  Finn,  22  S.  D.  582,  133  Am.  St.  Bep.  945,  119 
N.  W.  547,  state  court  will  take  judicial  notice  of  inferior  federal 
officers  located  within  state. 

82  CaL  109-111,  BEED  ▼.  CALDEBWOOD. 

When  Several  Averments  are  Conjunctively  Stated,  a  conjnnetive 
denial  does  not  raise  an  issue. 
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Approved  in  Duckworth  ▼.  Watsonville  Water  etc.  Co.,  150  Cal. 
530,  89  Pac.  343,  following  role. 

Effect  of  Legal  Bemedy  upon  Equitable  Jnrledictioii  to  remove  cloud 
on  title.    See  note,  12  L.  B.  'A.  (n.  s.)  71. 

82  Cal.  111-131,  91  Am.  Dee.  566,  FOX  ▼.  MINOB. 

Probate  Court  has  Cbaneery  Juriadictlon  over  persons  and  estates 
of  minors  who  have  no  testamentary  guardians. 

Approved  in  Foran  v.  Healy,  73  Kan.  641,  86  Pae.  470,  holding 
probate  courts,  except  as  limited  bj  statutes,  have  chancery  juris- 
diction over  person  and  estate  of  lunatics. 

Action  to  Becover  Money  Due  Infant  must  be  brought  in  name  of 
infant  by  his  guardian. 

Approved  in  Meek  v.  Aswan,  7  Haw.  753,  following  rule;  dissenting 
opiiiion  in  McGrew  v.  McGrew,  9  Haw.  486,  majority  holding  bill  for 
divorce  might  be  prosecuted  in  behalf  of  insane  person  by  his 
guardian. 

Guardian  cannot  I>iq;rate  Legality  of  his  own  appointment  in  action 
on  his  bond. 

Approved  in  Nash  v.  Sawyer,  114  Iowa,  745,  87  N.  W.  708,  applying 
rule  to  administrator. 

Qnardian  is  not  Tnutee  of  express  trust. 

Reaffirmed  in  Campbell  v.  Fichter,  168  Ind.  650,  81  N.  E.  662. 

Whatever  Binds  Guardian  binds  surety. 

Approved  in  Bell  v.'  Wilson,  159  Cal.  64,  112  Pac.  1103,  refusal  by 
agent  of  nonresident  distributee  to  comply  with  decree  settling  his 
accounts  and  directing  payment  was  breach  of  bond  rendering  sureties 
liable. 

Special  Contracts  and  Obligations  to  make  payment  in  gold  or 
silver.    See  note,  29  L.  B.  A.  523. 

32  Cal.  131-139,  MULFOBD  ▼.  ESTUDILLO. 

Admission  of  Ultimate  Fact  on  Becord  dispenses  with  necessity  to 
consider  probative  facts. 

Reaffirmed  in  Horn  v.  Martinho,  7  Cal.  App.  205,  94  Pac.  80. 

Conclufliveneas  of  Prior  Decisions  on  subsequent  appeals.  See  note, 
34  L.  B.  A.  324,  344. 

32  Cal.  140-144,  PEOPI£  ▼.  McGUIBE. 

To  Constitute  a  Connty  Something  More  is  required  than  defining 
its  boundaries.    A  local  government  must  be  provided. 

Approved  in  Pope  v.  State,  124  Ga.  804,  110  Am.  St.  Bep.  197,  53 
S.  £.  385,  holding  territory  embraced  in  limits  of  new  county  did  not 
become  county  until  organization  was  perfected;  Commrs.  Big  Horn 
Co.  V.  Woods,  18  Wyo.  332,  106  Pac.  927,  statute  creating  and  forming 
new  county  under  given  name  out  of  described  territory,  part  of 
existing  county,  is  not  special  legislation. 

32  Oal.  145-158,  MENDOCINO  CO.  ▼.  MOBBia 

Question  of  Variance  Between  Allegations  of  complaint  and  exhibit 
annexed  can  only  be  raised  by  special  demurrer,  and  in  absence  of 
such  complaint  controls. 

X  Oftl.  Note*— 83 
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Approved  in  San  Francisco  Sulphur  Co.  ▼.  Aetna  Indemnity  Co., 
11  Cal.  App.  698,  106  Pac.  112,  following  rule. 

Official  Bond  of  Ooimty  Treasurer  is  not  void  because  approved 
by  county  judge  instead  of  supervisors. 

Approved  in  Reid  v.  Commonwealth,  123  Ky.  245,  94  S.  W.  642, 
upholding  bond  of  school  book  publisher  though  not  acknowledged 
as  required  before  ex  officio  members  of  state  board  of  education; 
Deer  Lodge  Co.  v.  United  States  Fidelity  &  G.  Co.,  42  Mont.  328,  112 
Pac.  1064,  holding  defect  in  approval  of  official  bond  did  not  release 
surety. 

Oomplaint  on  Official  Bond  Oonsldered  and  held  good  as  against 
general  demurrer. 

Approved  in  Curry  v.  County  of  Gila,  6  Ariz.  54,  53  Pac.  5,  up- 
holding complaint  on  bond  for  payment  of  taxes. 

82  Oal.  159-160,  OENEIJaA  ▼.  BELYEA. 

Time  for  Appeal  Buns  from  Entry  of  order  for  judgment  on  min- 
utes, not  from  time  of  entry  of  judgment  by  clerk  on  judgment-book. 

Approved  in  Brownell  v.  Superior  Court,  157  Cal.  706,  109  Pac,  93, 
holding  entry  of  decree  by  clerk  on  "rough  minutes"  is  not  official 
and  dbee  not  start  time  for  appeal;  People  v.  Schmitz,  7  Cal.  App. 
345,  94  Pac.  410,  holding  appeal  may  be  taken  at  any  time  after 
rendition  of  judgment  although  before  entry  thereof;  Kinsley  v.  New 
Vulture  Mining  Co.,  11  Ariz.  73,  90  Pac.  440,  striking  out  cost  bill 
filed  more  than  ten  days  after  date  of  ordering  judgment. 

Judgment  is  Duly  Bendered  when  pronounced  and  ordered  to  be 
entered. 

Approved  in  Mears  v.  Shaw,  ^2  Mont.  578,  81  Pac.  339,  holding 
"duly  given  and  made"  not  equivalent  to  "duly  rendered." 

Entry  or  Becord  Necessary  to  Complete  judgment  or  order.  See 
note,  28  L.  B.  A.  627. 

82  Oal.  160-166,  PEOPLE  T.  SOHWABTZ. 

Indictment  for  Burning  Insured  Building  with  intent  to  defraud 
insurance  company  should  aver  that  such  company  is  a  corporation, 
if  such  be  true,  and  that  act  was  done  to  defraud. 

Approved  in  Ex  parte  Goldman  (Cal.  App.),  88  Pac.  821,  holding 
that  when  act  may  fall  within  definition  of  several  offenses,  purpose 
of  act  must  be  stated  in  indictment;  Commonwealth  v.  Asherouski, 
196  Mass.  345,  82  N.  E.  14,  holding  to  warrant  conviction  for  burn- 
ing insured  goods,  it  must  be  proven  that  someone  burned  goods  with 
intent  to  injure  insurer. 

Wbere  Indictment  Avers  Company  Injured  by  burning  of  insured 
property  is  corporation,  proof  of  its  existence  as  de  facto  corporation 
will  support  averment. 

Approved  in  State  v.  Stevens,  16  S.  D.  313-,  92  N.  W.  421,  in  prose- 
cution of  bank  cashier  for  receiving  deposits  after  insolvency  under 
indictment  .alleging  bank  to  be  corporation,  proof  of  de  facto  cor- 
porate existence  will  support  allegation. 

Mere  Averment  of  Company  Name  in  Indictment  for  burning 
insured  building  with  intent  to  defraud  amounts  in  legal  sense  to 
entire  absence  of  any  averment  as  to  party  intended  to  be  injured. 

Disapproved  in  People  v.  Mead,  200  N.  Y.  16,  140  Am.  St.  Rep.  616, 
92  N.  E.  1051,  holding  indictment  for  embezzling  money  from  ^'People's 
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Mutual  Insaranee  Association  and  League"  need  not  allege  it  to  be 
corporation  or  association. 

Crizne  of  Atboil,  and  who  may  commit  same.  See  note,  IQl  Am. 
St.  Bep.  27. 

Arson  in  Setting  Fire  to  one's  own  building.  See  note,  32  L.  B.  A« 
648. 

32  Cal.  166-168,  HILL  ▼.  SMITH. 

Wliere  a  Number  of  Persona  Eacb  Contribute  a  small  amount  to 
defiling  stream,  no  one  can  defend  on  ground  that  his  act  alone  did 
not  materially  affect  water. 

Approved  in  Pittsburgh  etc.  B.  Co.  v.  Town  of  Crothersville,  159 
Ind.  335,  64  N.  E.  915,  holding  plaintiff  in  suit  to  enjoin  abatement 
of  stock-pens  as  nuisance  could  not  show  existence  of  hog-pens  in 
immediate  vicinity,  from  which  stench  arose. 

PoUntion  of  Stream  by  Mining.    See  note,  24  L.  B.  A.  66. 

Bight  of  Prior  Appropriation  of  water.    See  note,  30  L.  B.  A.  673. 

■ 

32  Cal.  168-171,  91  Am.  Dec.  671,  MAHLEB  v.  NEWBAUB. 

Effect  of  Unaccepted  Tender  on  Lien  of  mortgage  or  pledge.  See 
note,  33  L.  B.  A.  233. 

32  Cal.  172-176,  ABADIE  ▼.  CABBILLO. 

Common  Counts  may  be  Used  in  pleading. 

Approved  in  Miller  v.  Abrahamson,  9  Cal.  App.  397,  99  Pac.  535, 
holding  common  count  in  assumpsit  proper  pleading  for  money  had 
and  received;  Castagnino  v.  Balletta  (Cal.),  21  Pac.  1098,  holding 
assumpsit  lies  to  recover  balance  due  on  special  contract  to  erect 
building;  Truro  v.  Passmore,  38  Mont.  550,  100  Pac.  968,  common-law 
count  for  money  had  and  received  insufficient  to  state  cause  of  aetion 
for  fraud,  where  facts  creating  indebtedness  are  not  alleged. 

Allegation  of  Express  Promise  to  pay  in  action  on  assumpsit  is  not 
essential. 

Approved  in  Brown  v.  Crown  Gold  Milling  Co.,  150  Cal.  382,  89 
Pac.  89,  holding  promise  not  essential  in  aetion  for  services;  Bates  v. 
Capital  State  Bank,  18  Idaho,  435,  110  Pac.  279,  holding  promise  in 
terms  need  not  be  alleged  when  it  arises  by  implication  from  facts 
pleaded. 

When  Becord  Does  not  Show  What  Disposition  was  made  of  de- 
murrer, appellate  coart  will  presume  it  was  properly  disposed  of. 

Beaffirmed  in  Smith  v.  Clyne,  16  Idaho,  470,  101  Pac.  820. 

32  Cal.  176-200,  MAB8HALL  ▼.  SHAFTEB. 

In  Ejectment  Title  of  Plaintiff  is  principal  fact  to  be  determined 
as  ground  for  recovery. 

Approved  in  Hayden  v.  Collins,  1  Cal.  App.  262,  81  Pac.  1122,  ad- 
mitting evidence  of  plaintiff's  title  when  complaint  stated  cause  in 
ejectment;  Holmes  v.  Salamanca  Gold  Min.  etc.  Co.,  5  Cal.  App. 
663,  91  Pac.  162,  holding  under  general  denial  in  ejectment  either 
party  may  show  evidence  of  title. 

Allegation  in  Complaint  in  Ejectment  that  plaintiff  on  day  named 
*'waa  possessed"  of  lands  described,  which  premises  plaintiff  claims  in 
fee  simple  absolute,  is  allegation  of  title  in  fee  simple. 
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Approved  in  Dugas  v.  Hammond,  130  Ga.  89,  60  S.  £.  269,  allega- 
tions in  statutory  complaint  for  land  that  plaintiff  "claims  title"  to 
land  is  equivalent  of  allegation  of  title. 

Distinguished  in  dissenting  opinion  in  Dugas  v.  Hammond,  130  Ga. 
99,  60  S.  E.  273,  majority  holding  allegations  in  statutory  complaint 
for  land  that  plaintiff  "claims  title"  to  land  is  equivalent  of  allega- 
tion  of  title. 

Ayerment  of  Wrongful  Holding  of  premises  in  ejectment  suit  is 
sufficient  allegation  of  ouster. 

Approved  in  Moore  v.  Moore  (Cal.),  34  Pac.  92,  holding  answer  in 
ejectment  denying  plaintiff's  right  is  sufficient  evidence  of  ouster 
when  evidence  shows  defendant  in  possession  at  commencement  of 
action. 

Ultimate  Facts  upon  WMdi  Becovery  is  had  in  ejectment — facts 
which  if  found  the  other  way  recovery  must  have  been  different — 
are  facts  in  issue. 

Approved  in  Caseday  v.  Lindstrom,  44  Or.  315,  75  Pac.  224,  holding 
finding  as  to  conveyance  of  land  which  influenced  decree  in  divorce 
to  be  conclusive  in  subsequent  action  to  recover  price  of  land. 

32  CaL  205-208,  STOBY  v.  BOBINSON. 

Extent  of  Trespasser's  Liability  for  consequential  injuries.  See 
notes,  53  L.  B.  A.  628,  629. 

32  Cal.  208-213,  BBOOKS  ▼.  DOUGLASa 

Where  Both  Issues  of  I<aw  and  Fact  are  joined  in  same  case,  it  will 
be  presumed  on  appeal  that  issue  of  law  was  first  disposed  of. 

Beaffirmed  in  Smith  t.  Glyne,  16  Idaho,  470,  101  Pac  820. 

32  Oal.  213-216,  PEOPLE  T.  DICK. 

For  Conviction  on  Circumstantial  Eridence  Alone,  circumstances 
must  all  concur  to  show  guilt,  and  be  inconsistent  with  and  exclude 
to  moral  certainty  any  other  hypothesis. 

Approved  in  People  v.  Cain,  7  Cal.  App.  167,  93  Pac.  1039,  instruc- 
tions as  to  circumstantial  evidence  considered  and  held  proper. 

Circumstantial  Evidence.    See  note,  97  Am.  St.  Bep.  776. 

32  Cal.  219-230,  91  Am.  Dec.  673,  FBATT  ▼.  WOODWABD. 

Law  will  not  Declare  in  Favor  of  straight  line  between  monuments 
when  language  of  deed  shows  different  line  was  intended. 

Approved  in  Clayton  v.  County  Court  of  Gilmer,  58  W.  Va.  260, 
52  S.  K  106,  2  L.  B.  A.  (n.  s.)  598,  following  rule. 

Distinguished  in  Haskell  v.  Friend,  196  Mass.  203,  81  N.  E.  964, 
holding  boundary  line  described  as  running  to  given  point,  for  a 
given  distance,  parallel  to  shore,  which  is  curved,  runs  in  straight 
line  to  point  when  curved  line  parallel  to  shore  would  exceed  given 
distance. 

32  CaL  241-256^  91  Am.  Dec.  677,  SHEBMAN  v.  BUICK. 

Whether  a  Way  be  Public  or  Private  Depends  upon  fact  that  every- 
one may  lawfully  use  it,  not  upon  the  number  who  do  use  it. 

Approved  in  Madera  By.  Co.  v.  Baymond  Granite  Co.,  3  Cal.  App. 
677,  87  Pac.  30,  sustaining  eminent  domain  for  construction  of  spur 
track. 
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XTsea  for  Which  Power  of  Eminent  Domain  cannot  be  exercised. 
See  note,  102  Am.  St.  Rep.  826,  827,  828. 

Law  Providing  for  Opening  of  Bead  from  farm  or  residence  of  one 
person  through  land  of  another  to  public  road  is  not  taking  private 
property  for  private  use. 

Approved  in  Los  Angeles  County  v.  Reyes  (Cal.),  32  Pac.  234,  fol- 
lowing  rule;  Latah  County  v.  Hasfurther,  12  Idaho,  804,  88  Pac.  435, 
holding  private  roade  could  be  open<ed  in  same  manner  as  public 
roads;  Clark  v.  Mitchell  County,  69  Kan.  549,  77  Pac.  286,  66  L.  R.  A. 
965,  holding  void  chapter  112,  page  179,  Laws  of  1874,  providing  for 
opening  private  roads;  Chesapeake  Stone  Co.  v.  Moreland,  126  Ey. 
664,  104  S.  W.  765,  16  L.  R.  A.  (n.  s.)  479,  upholding  act  providing 
for  taking  of  land  for  private  tram  road  to  reach  railroad  switches. 

Oonstitatlonality  of  Condemnation  Proceedings  to  establish  private 
road.    See  note,  16  L.  R.  A.  81. 

Personal  Liability  of  Highway  Ofllcers  for  acts  in  excess  of  author- 
ity.   See  note,  13  L.  R.  A.  (n.  s.)  233. 

OonrtB  must  Look  to  Tme  Object  of  law  in  paesing  upon  its  con- 
stitutionality. 

Approved  in  State  v.  Bd.  of  Commrs.  Polk  Co.,  87  Minn.  337,  92 
N.  W.  218,  60  L.  R.  A.  161,  upholding  chapter  258,  General  Laws  of 
1901,  providing  for  drainage  of  wet  and  overflowed  lands. 

Whether  a  Olven  Bead  will  Subserve  Public  Convenience  is  for  legis- 
lature and  not  for  court  to  determine.  , 

Approved  in  Otto  v.  Conroy,  76  Neb.  519,  107  N.  W.  753,  holding 
county  board  had  exclusive  right  to  determine  necessity  for  road, 
and  their  decision  was  not  subject  to  review  by  courts. 

Existence  of  Pablic  Use  as  question  for  courts.  See  note,  88  Am. 
St.  Rep.  933,  939. 

Judicial  Power  Over  Eminent  Doman.  See  note,  22  L.  R.  A.  (n.  s.) 
7,  31,  54,  99,  100,  103,  104,  106,  107,  108,  172. 

32  Cal.  257-260,  McOBAW  v.  McOLYNN. 

Appeal  to  Federal  Supreme  Court  from  State  Supreme  Court  is  taken 
in  time  when  writ  of  error  is  sued  out  and  filed  and  security  given 
within  ten  days  from  time  of  denying  petition  for  rehearing. 

Approved  in  City  of  Lincoln  v.  First  Nat.  Bank  of  Lincoln,  64 
Neb.  731,  90  N.  W.  877,  time  for  error  proceedings  in  law  action  began 
to  run  when  motion  for  new  trial  was  decided. 

32  CaL  260-266,  STEWART  v.  THOMPSON. 

Bole  Limiting  Acrtions  for  Fraud  to  three  years  from  discovery  does 
not  apply  to  action  to  cancel  conveyance  which  is  cloud  on  title, 
although  asked  to  be  set  aside  on  ground  it  was  in  fraud  of  creditor. 

Approved  in  Ziska  v.  Ziska,  20  Okl.  641,  95  Pac.  256,  23  L.  R.  A. 
(n.  B.)  1,  setting  aside  fraudulent  conveyance  after  eighteen  years 
when  plaintiff's  right  of  action  did  not  accrue  until  recovery  of  judg- 
ment, which  was  within  statutory  time  before  suit  was  brought. 

82  CaL  265-269,  ANDERSON  v.  PENNIE. 

A  Trial  is  tlie  Examination  Before  Competent  tribunal  according  to 
law  of  land  of  facts  or  question  of  law  put  in  issue  in  a  cause,  for 
purpose  of  determining  such  issue. 
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Approved  in  People  y.  Stokes,  5  Cal.  App.  214,  S9  Pac.  1000,  approv- 
ing  definition  and  holding  judgment  not  a  part  of  the  trial;  State  v. 
District  Court,  32  Mont.  41,  79  Pac.  547,  holding  argument  and  sub- 
miasion  to  court  of  motion  for  judgment  on  pleadings  on  ground  that 
defendant's  answer  containing  new  matter  was  admitted  by  failure 
to  replj  is  a  trial  within  section  1009,  Code  of  Civil  Procedure. 

32  Oal.  269-280,  BBAUDBT  T.  VAIJ3EZ. 

Personal  Uabillty  to  Pay  Assessment  for  local  improvement.  See 
notes,  133  Am.  St.  Bep.  932;  35  L.  B.  A.  61. 

32  OaL  280-289,  PEOPLE  v.  WILIiIAMS. 

Court  may  Modify  or  Suspend  its  own  rules  at  any  time  In  interests 
of  justice. 

Approved  in  Pickett  v.  Wallace,  54  Cal.  148,  and  Chielovich  v. 
Krauss  (Cal.),  9  Pac.  946,  both  following  rule. 

Party  has  Bight  to  Submit  Instructions  to  jury  at  any  time  before 
leaving  box  in  absence  of  court  rule  in  regard  thereto. 

Distinguished  in  Fujise  v.  Los  Angeles  By.  Co.,  12  Cal.  App.  214, 
107  Pac.  321,  holding  submission  of  special  interrogatories  not  gov- 
erned by  rules  as  to  special  instructions,  and  such  cannot  be  refused 
because  of  late  submission. 

Where  Additional  Instruction  is  Desired  after  jury  has  been  in- 
structed on  law  on  given  issue,  such  must  be  requested  by  counsel. 

Approved  in  People  v.  Smith,  3  Cal.  App.  67,  84  Pac.  451,  holding  de- 
fendant should  have  requested  instruction  that  intent  to  defraud  was 
element  of  crime,  in  prosecution  for  obtaining  money  under  false  pre- 
tenses. 

Defendant  Charged  With  Homicide  is  justified  if  circumstances  were 
such  as  to  excite  fears  of  reasonable  person,  and  he  acted  under  in- 
fluence of  such  fears. 

Approved  in  Hoard  v.  State,  80  Ark.  92,  95  S.  W.  1004,  approving 
instruction  to  same  effect. 

Standpoint  of  Determination  as  to  Danger  and  necessity  to  kill  in 
self-defense.    Bee  note,  3  L.  B.  A.  (n.  s.)  536,  542,  544. 

S2  OaL  289-296,  MOBENHOUT  v.  HIOUEBA. 

Judgment  in  Partition  Is  Binding  on  all  parties  to  the  action,  and 
bars  new  action. 

Approved  in  Lorenz  etc.  v.  Jacobs  (Cal.),  3  Pac.  656,  following  rule. 

Effect  of  Compulsory  Partition.    See  note,  101  Am.  St.  Bep.  873. 

Disputes  Between  Parties  as  to  Title  in  action  for  partition  may  be 
determined  therein. 

Approved  in  Snyder  v.  Am,  187  Mo.  178,  86  S.  W.  199,  following 
rule;  Boca  v.  Anaya,  14  N.  M.  393,  94  Pac.  1020,  holding  parties  in 
possession  under  earlier  Spanish  grant  could  intervene  in  action  for 
partition  affecting  same  land  pending  between  cotenants  under  later 
grant. 

Bight  of  One  Out  of  Possession  to  partition.  See  note,  20  L.  B.  A. 
629. 

82  Oal.  296-302,  PEOPLE  ez  rel.  OALVIN  v.  DOBSEY. 

Bight  of  Disbarred  or  Suspended  Attorney  or  unlifpnsed  person  to 
transact  legal  business  for  another.    See  note,  24  L*.  B.  A.  (n.  s.)  753. 
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32  CaL  304-328,  QUIVET  ▼.  QAMBEBT. 

Appeal  Does  not  Lie  ftom  Order  striking  out  etatexiiieiLi  on  motion 
for  new  trial. 

Overruled  in  Mayer  v.  Superior  Court,  10  Cal.  App.  161,  101  Pac. 
535,  holding  order  made  after  judgment  in  action  in  which  execution 
sale  of  money  made,  directing  payment  of  money  to  pTurchaser,  is  ap- 
pealable. 

Dietinguished  in  Desmond  v.  Fans  (Oal.),  33  Pac.  4S8^  holding  order 
denying  motion  for  new  trial  properly  made  on  hearing  of  motion  to 
dismiss  for  failure  to  prosecute;  Descalso  v.  Dnane  (Oal.),  33  Pac. 
328,  sustaining  order  denying  and  dismissing  motion  for  new  .trial 
when  motion  was  not  brought  to  hearing  through  neglect  of  moving 
party. 

Miscellaneous. — Cited  in  Gambert  v.  Hart,  44  Cal.  550,  551,  lef  erring 
historically  to  principal  case. 

82  Cal.  328-332,  BIJ^TNEB  ▼.  DAVI& 

Assessment  on  Property  for  Street  Improvement  to  person  by  name 
who  is  not  owner  is  void. 

Approved  in  Houser  &  Haines  Mfg.  Co.  t.  Hargrove  (Cal.),  59 
Pac.  ^9,  holding  void  sale  of  property  for  taxes  when  assessed  jointly 
to  several  parties,  of  whom  owner  is  one,  under  sections  3820,  3821, 
Political  Code. 

32  Cal.  332-339,  KILE  ▼.  TITBBS. 

ConclnslTeness  of  Prior  DecisLonfl  on  subsequent  appeals.  See  note, 
34  L.  B.  A.  324. 

32  Cal.  339-346,  91  Am.  Dec.  689,  VAIiENCIA  v.  COUCH. 

New  Trial  wlU  not  be  Oranted  where  there  is  some  evidence  to 
sustain  verdict  although  verdict  is  against  weight  of  evidence. 

Approved  in  Nishkian  v.  Chisholm,  2  Cal.  App.  499,  84  Pac.  312, 
sustaining  verdict  when  there  was  some  evidence  to  support  it. 

Bight  to  ClvU  Action  for  forcible  entry  and  detainer.  See  note, 
121  Anu  St.  Bep.  372,  387,  393,  397. 

82  Cal.  347-353,  SAVINGhS  ft  LOAN  SOCIETY  ▼.  THOMPSON. 

Publication  of  Summons  Beginning  January  lOth,  and  ending  April 
9th,  is  for  three  full  calendar  months. 

Approved  in  Beclamation  Dist.  v.  McPhee,  13  Cal.  App.  385,  109 
Pac.  1107,  holding  insufficient  publication  for  four  weeks  beginning 
March  11th,  and  ending  April  3d;  Silva  v.  Lopez,  5  Haw.  270,  holding 
invalid  sale  under  mortgage  on  twentieth  day  after  first  publication 
when  mortgage  required  three  weeks'  publication;  Harpold  v.  Doyle, 
16  Idaho,  683,  688,  102  Pac.  160,  162,  and  Forsman  v.  Bright,  8  Idaho, 
471,  69  Pae.  474,  both  holding  publication  for  five  consecutive  weeks 
once  each  week  to  be  for  one  month. 

First  and  Last  Days  in  computation  of  time.  See  note,  49  L.  B.  A. 
219. 

32  CaL  354-365,  BONBELL  ▼.  FAT. 

Tide  laands  are  Those  Covered  and  Uncovered  by  otdinary  tides 
which  state  owns  by  virtue  of  its  sovereignty. 

Approved  in  People  v.  Kerber,  152  Cal.  733',  125  Am.  St.  Bep.  93, 
93  Pac.  879,  following  rule. 
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Title  to  Itand  Between  Blgli  and  Ih>w  water  mark.  See  note,  45 
L.  B.  A.  239. 

82  Oal.  865-373,  WABB  ▼.  BTOLFOBD. 

State  Holds  In  Tmgt  for  People*  by  virtue  of  its  sovereigiity,  land 
covered  and  uncovered  bj  ordinary  tides. 

Approved  in  People  v.  Kerber,  152  Cal.  733,  125  Am.  St.  Rep.  93,  93 
Pac.  879,  and  Eichelberger  v.  Mills  Land  etc.  Co.,  9  Cal.  App.  639,  99 
Pac.  122^  all  following  rule. 

Title  to  I«and  Between  High  and  Low  water  mark.  See  note,  45  L. 
B.  A.  239. 

Mexican  OoTemment  Could  Make  Private  Grants  of  tide  lands, 
and  when  confirmed  by  federal  government  state  is  deprived  of  all 
title  therein. 

Approved  in  De  Guyer  v.  Banning  (Cal.),  25  Pac.  255,  following 
rule;  People  v.  San  Francisco  (Cal.),  15  Pac.  750,  holding  as  not  con- 
clusive Mexican  patent  to  tide  lands,  although  confirmed  by  federal 
government,  when  grant  described  them  as  being  above  high-water 
mark;  United  Land  Assn.  v.  Knight  (Cal.),  23  Pac.  270,  holding  decree 
of  district  court  prevails  over  terms  of  Mexican  grant  which  it  con- 
firms, as  to  boundaries  described  therein. 

State  may  Dispose  of  Tide  Lands  for  purpose  of  promoting  naviga- 
tion or  f or^  reclamation. 

Approved  in  Messenger  v.  Kingsbury,  158  Cal.  613,  112  Pac.  6(5,  and 
City  of  Oakland  v.  Oakland  Water  Front  Co.,  118  Cal.  184,  50  Pac.  286, 
both  following  rule. 

Bight  of  State  to  Grant  Tide  Lands.  See  note,  22  L.  B.  A.  (n.  s.) 
338. 

82  Oal.  876-397,  BACOUILLAT  ▼.  SANSEVAIK. 

Bight  of  Allen  to  Hold  Property,  both  under  common  and  civil  law, 
was  matter  between  alien  and  government  alone,  and  could  not  be 
questioned  collaterally  by  individuals. 

Approved  in  Omnium  Investment  Co.  ▼.  North  Am.  Trust  Co.,  65 
Kan.  53,  68  Pac.  1090,  foreign  corporation  which  had  not  filed  articles 
with  Secretary  of  State  as  required  could  sue  for  specific  performance 
of  contract  of  purchase  of  land;  Louisville  etc.  Co.  v.  Mayor  etc.  of 
Nashville,  114  Tenn.  221,  84  8.  W.  812,  foreign  corporation  which  had 
not  filed  articles  with  Secretary  of  State  could  sue  for  damages  caused 
to  its  real  property  by  change  of  grade  of  street. 

Bffect  of  State  Constitations  and  Statutes  upon  inheritance  by  or 
from  alien.    See  note,  31  L.  B.  A.  87. 

AUen's  Bight  to  Inherit.    See  note,  31  L.  B.  A.  179. 

Conflict  of  Laws  as  to  rights  and  obligations  of  married  women. 
See  note,  85  Am.  St.  Bep.  557,  573. 

What  is  Oommunity  Property.  See  notes,  126  Am.  St.  Bep.  110; 
4  Cof.  Prob.  52. 

32  OaL  402-406,  DGTiaHEBTT  ▼.  FOLEY. 

Where  Street  Contractor  Fails  to  Begin  Work  in  contract  time, 
board  of  supervisors  may  readvertise  and  relet  contract  without  again 
taking  jurisdictional  steps. 

Approved  in  Lexington  v.  Commercial  Bank^  130  Mo.  App.  694,  108 
S.  W.  1096;  following  rule. 
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S2  CaL  414-416^  ABGENTI  T.  SAWTEB. 

CkmclnsiTeiiefls  of  Pzior  Dedaioiis  on  subseqaent  appoala.  See  note, 
34  L.  B.  A.  324. 

32  CaL  425-431,  BBUOK  v.  TUCKER. 

Wm  can  Only  Operate  upon  such  property  aa  equitably  belongs  to 
testator  at  time  of  his  death. 

Beaffirmed  in  In  re  Tillman's  Estate  (OaL),  31  Pae.  563. 

82  OaL  432-433,  PEOFI^  v.  OOIDSTEIN. 

Plea  of  Guilty  Entered  of  Becord  is  a  Conrlction,  although  judg- 
ment is  never  pronounced,  and  bars  another  indictment  for  same 
offense. 

Approved  in  Marx  ▼.  People,  204  HI.  250,  68  N.  E.  437,  holding  plea 
of  guilty  confesses  all  facts  charged  in  indictment;  State  ▼.  Henson, 
^6  N,  J.  L.  607,  50  Atl.  470,  holding  "conviction"  distinct  from  "judg- 
ment" and  witness  properly  asked  whether  he  had  ever  been  convicted; 
Hollibaugh  v.  Hehn,  13  Wyo.  277,  79  Pac.  1047,  plea  of  guilty  admits 
material  facts  pleaded,  and  leaves  nothing  to  be  tried  by  jury. 

32  CaL  436-444,  KIBWELL  T.  BBUMlllAaiM. 

Powers  of  Sale  in  Wills,  and  who  may  execute  them.  See  note,  80 
Am.  St.  Bep.  114,  119. 

32  CaL  467-471,  BENKEBT  v.  BENKEBT. 

Willful  Desertion  Means  Intentional  Desertion  and  does  not  imply 
malice. 

Approved  in  Kupka  v.  Eupka,  132  Iowa,  192,  109  N.  W.  610,  and 
Bordeaux  v.  Bordeaux,  43  Mont.  Ill,  115  Pac.  29,  both  following  rule. 

Offer  of  One  Spouse  to  Betom  to  Other  after  desertion  for  longer 
period  than  that  required  to  givja  cause  of  action  does  not  defeat  action 
unless  accepted  and  acted  upon. 

Approved  in  Howard  v.  Howard,  134  Cal.  349,  66  Pac.  368,  and 
Stoneburner  v.  Stoneburner,  11  Idaho,  612,  83  Pac.  941,  both  following 
rule;  Walker  v.  Walker,  14  Cal.  App.  492,  112  Pae.  481,  holding  evi- 
dence did  not  show  condonation  after  statutory  period  of  desertion; 
Bovaird  v.  Bovaird,  78  Kan.  319,  96  Pac.  667,  holding  wife  not  guilty 
of  desertion  because  she  refused  to  live  with  husband  after  he  had 
been  guilty  of  adultery  with  a  number  of  other  women. 

Loss  of  Bight  to  Divorce  after  it  is  perfected.  See  note,  84  Am. 
St.  Bep.  138. 

Desertion  is  Established  by  Showing  That  Absence  of  spouse  com- 
menced and  continued  for  two  years  without  consent  and  against 
objections  of  other  party. 

Approved  in  Eirkpatrick  ▼.  Kirkpatrick,  152  Gal.  316,  92  Pac.  853, 
holding  desertion  sufficiently  established  to  justify  decree  of  divorce. 

What  Constitutes  Desertion  as  ground  for  divorce.  See  note,  138 
Am.  St.  Rep.  151,  152, 154. 

Desertion  as  Ground  for  Divorce.  See  note,  119  Am.  St.  Bep.  621, 
626. 

32  CaL  472-476,  BOBBINS  V.  OMNIBtTS  B.  B.  CO. 

Liability  of  Street  Bailway  for  passing  assessment.  See  note,  46 
L.  B.  A.  195. 
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S2  Cal.  47&-476^  DOLI.  ▼.  SBflTH. 

Affidavit  of  Service  of  Notice  of  Appeal  must  show  personal  service 
on  attorney,  or  that  notice  was  left  in  office  with  his  clerk,  or  person 
in  charge,  or  if  no  one  was  in  charge,  that  it  was  left  there  in  con- 
spicuous place  between  8  A.  M.  and  6. P.  M. 

Approved  in  Peter  v.  Kalez,  11  Idaho,  560,  83  Pac.  528,  discussing 
sufficiency  of  proof  of  service  of  notice  of  motion  for  new  triaL 

82  Cal.  477->481,  91  Am.  Dec.  595,  MAYO  ▼.  AH  LOT. 

When  Judgment  is  Obtained  in  manner  prescribed  by  law,  it  is  never 
absolutely  void,  but  voidable  or  amendable  on  appeal. 

Approved  in  Lemon  v.  Hubbard,  10  Cal.  App.  475,  102  Pac.  556, 
holding  error  in  judgment  could  be  corrected  on  motion  under  section 
473,  Code  of  Civil  Procedure. 

82  Oal.  481-484,  SEATON  ▼.  SON. 

Homestead  cannot  be  Selected  from  lands  held  in  joint  tenancy  or 
tenancy  in  common. 

Beaffirmed  in  Schoonover  v.  Birnbaum,  148  Cal.  549,  83  Pac.  999. 

Distinguished  in  Swan  v.  Walden,  156  Cal.  198,  134  Am.  St.  Rep.  118, 
103  Pac.  932,  holding  land  held  in  joint  tenancy  by  husband  and  wife 
may  be  impressed  with  homestead  at  instance  of  wife. 

82  OaL  488-492,  DIMIOK  ▼.  DEBINaEB. 
Tenant  la  Proper  Party  Defendant  in  ejectment. 
Beaffirmed  in  Carter  v.  Wing  Chong  Wai  Co.,  12  Haw.  295. 

82  CaL  493-499,  EWALD  ▼.  COBBETT. 

Judgment  Bendered  in  Favor  of  or  Against  a  party  after  his  death 
is  a  nullity. 

Approved  in  More  v.  Miller  (Cal.),  53  Pac.  1079,  holding  invalid 
judgment  rendered  against  administrator  as  such  after  his  removal. 

32  ClO*  499-529,  APPEAI.  OF  NOBTH  BEAOH  ETC.  B.  B.  CO. 

Interest  in  Street  of  Street  Bailroad  authorized  to  lay  track  in 
street  is  an  easement  in  the  land,  and  company's  estate  in  such  land 
is  real  property. 

Approved  in  Lobdell  v.  City  of  Chicago,  227  HI.  240,  81  N.  E.  361, 
reaffirming  rule;  Stockton  G-as  etc.  Co.  v.  San  Joaquin  Co.,  148  Cal. 
321,  83  Pac.  57,  5  L.  B.  A.  (n.  s.)  174,  holding  gas  company  laying 
mains  in  street  under  franchise  has  easement  in  street  which  is 
real  property;  County  of  Santa  Clara  v.  Southern  Pacific  B.  B. 
Co.,  118  U.  S.  413,  6  Sup.  Ct.  1132,  30  L.  Ed.  118,  holding  fences 
along  right  of  way  could  not  be  assessed  by  state  board  of  equaliza- 
tion under  law  requiring  assessment  of  roadbed  and  franchise,  such 
being  improvements;  Consolidated  Gas  Co.  v.  Baltimore  City,  101 
Md.  549,  109  Am.  St.  Bep.  584,  61  Atl.  535,  1  L.  B.  A.  (n.  s.)  263, 
right  of  gas  company,  actually  used,  to  lay  mains  in  streets  is 
taxable  as  realty;  Mayor  etc.  v.  State  Board  of  Taxation,  66  N.  J. 
L.  469,  49  Atl.  527,  holding  interest  of  street  railway  in  land  over 
which  it  passes  taxable  as  realty. 

Creation  and  Conveyance  of  Easements  appurtenant.  See  note,  136 
Am.  St.  Bep.  6S6. 


' 
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What  Constitutes  Beal  Estate  for  purposes  of  taxation.    See  note, 

15  L.  B.  A.  29a. 

Liability  of  Bailway  Occupying  Street  to  assessment  for  improve- 
ments.     See  note,  15  L.  Bw  A.  (n.  s.)  487. 

Wliat  XTie  of  Street  or  Highway  constitutes  additional  burden. 
See  note,  17  L.  B.  A.  474. 

32  Cal.  530-558,  APPEAI.  OF  PIPEB. 

Statute  Authorizing  Board  of  Supexrison  of  San  Francisco  to 
determine  what  part  of  city  will  be  benefited  by  widening  street 
and  to  assess  cost  thereon  is  yalid. 

Approved  in  Wolfe  v.  City  of  Moorhead,  98  Minn.  117,  107  N. 
W.  730,  holding  municipal  corporation  had  power  to  order  and  levy 
local  assessment  without  preliminary  petition  by  property  owners 
affected  by  such  improvement. 

32  Cat  565-567,  APPEAL  OF  LEFEVBE. 

Appeal  Lies  from  Decision  of  Conunissloners  determining  who  as 
owner  of  lot  shall  receive  compensation  for  widening  of  street. 

Approved  in  dissenting  opinion  in  Appeal  of  Houghton,  42  Cal. 
68,  majority  holding  acts  of  1868  and  1870  modifying  street  grades 
in  San  Francisco  do  not  allow  appeal  from  decision  of  commissioners. 

32  Cal.  567-569,  APPEAL  OF  BEESE. 

Appeal  Lies  ftom  Decision  of  Commissionera  determining  assess- 
ment of  expenses  in  widening  street. 

Approved  in  dissenting  opinion  in  Houghton's  Appeal,  42  Cal.  68, 
majority  holding  no  appeal  lies  from  decision  of  commissioners 
under  acts  of  1868  and  1870,  changing  street  grades  in  San  Francisco. 

32  CaL  569-574,  WEDDEBSPOON  ▼.  BOGEBS. 

In  Action  on  Note  Averment  in  Answer  that  plaintiff  is  not  owner 
or  holder  is  but  legal  conclusion  and  raises  no  issuable  fact. 

Approved  in  Berry  &  Berry  v.  Barton,  12  Okl.  245,  71  Pac.  1082, 
66  L.  B.  A.  513,  following  rule. 

Sufficiency  of  Answers  Denying  Ownership  of  plaintiff  in  actions 
on  negotiable  instruments.     See  note,  66  L.  B.  A.  552. 

Sham  Pleadings,    See  note,  113  Am.  St.  Bep.  644. 

Miscellaneous. — Cited  in  dissenting  opinion  in  McGufiln  v.  Coyle, 

16  Okl.  702,  86  Pac.  968,  6  L.  B.  A.  (n.  s.)  524,  to  point  that  de- 
fendant, having  received  consideration  of  note,  could  not,  in  ab- 
sence of  fraud,  question  right  of  payees  to  recover. 

32  CaL  574-577,  SHBIVEB  v.  LOVEJOT. 

Extrinsic  Evidence  to  Show  Who  Is  Uable  as  maker  of  note.  See 
note,  20  L.  B.  A.  712. 

32  CaL  578-582,  PICO  T.  OOLIMAS. 

One  Who  hae  Easement  upon  Land  of  another  may  enter  to  keep 
easement  in  repair. 

Approved  in  Reed  v.  Bd.  of  Park  Commrs.,  100  Minn.  173,  117 
Am.  St.  Rep.  684,  110  N.  W.  1121,  following  rule. 
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82  OaL  585-689,  OHHtADEUJ  v.  BOUBI.AND. 

Oomplaint  in  Action  Against  Officer  and  Bondsmen,  which  alleges 
only  cause  of  action  in  tort  against  him  and  against  sureties  as 
signers  of  bond,  shows  misjoinder  of  parties. 

Reaffirmed  in  Sanders  ▼.  Cline,  22  Okl.  164,  101  Pac.  271. 

82  Cal  690-696,  MOBE  ▼.  SfASSINI. 

Injunction  I*les  to  PreTent  Threatened  Injury  to  real  property  in 
nature  of  waste. 

Approved  in  Hutton  ▼.  Gregg,  4  Cal.  App.  546,  88  Pac.  595,  fol- 
lowing rule;  Pavkovich  v.  Southern  Pacific  R.  R.  Co.,  150  Cal.  50, 
87  Pac.  1100,  granting  injunction  to  prevent  taking  of  stone  from 
quarry  for  any  other  purpose  than  that  stipulated  in  deed  thereto; 
Phenix  v.  Frampton,  29  Nev.  318,  124  Am.  St.  Rep.  926,  90  Pac.  4, 
granting  injunction  to  prevent  erection  of  permanent  building  on 
plaintiff's  land;  Waskey  v.  McNaught,  163  Fed.  933,  90  C.  C.  A.  289, 
sustaining  injunction  to  prevent  operation  pendente  lite  of  placer 
mine  on  land  in  dispute  on  ground  that  injury  would  be  irreparable; 
Trade  Dollar  Consol.  Min.  Co.  v.  Fraser,  148  Fed.  593,  79  C.  C.  A. 
37,  granting  injunction  to  prevent  encroachment  on  water  rights  of 
prior  appropriator. 

Injunction  Against  Trespass  on  realty.  See  note,  99  Am.  St.  Rep. 
733,  747,  748. 

82  OaL  697-608,  VABSAULT  v.  AUSTIN. 

"When  ]>6nial8  on  Information  and  Belief  are  permissible.  See 
notes,  133  Am.  St.  Rep.  107,  124;  30  L.  R.  A.  (n.  s.)  781. 

82  Oal.  609-619,  BABB  v.  SCHBOEDEB. 

Interest  of  Attorney  in  Property  is  necessary  to  make  power  ir- 
revocable, not  merely  interest  in  proceeds  of  sale  of  property. 

Approved  in  Frink  v.  Roe  (Cal.),  7  Pac.  484,  holding  evidence 
did  not  show  such  interest  of  attorney  in  property  placed  under  his 
control  as  to  render  power  irrevocable;  Wilmington  v.  Bryan,  141 
N.  C.  671,  54  S.  E.  545,  holding  employment  by  city  of  counsel  to 
collect  back  taxes  on  percentage  without  limit  as  to  time  to  be 
terminable  at  will  of  either  party;  State  v,  McCafferty,  25  Okl. 
10,  105  Pac.  994,  holding  contract  of  county  board  with  person  to 
assist  in  discovery  of  property  not  listed  for  taxation,  and  to  receive 
twenty-five  per  cent  of  all  taxes  so  recovered  as  compensation,  did 
not  confer  on  him  a  power  coupled  with  an  interest  which  makes 
contract  irrevocable. 

IHstinguished  in  Brown  v.  Skotland,  12  N.  D.  451,  97  N.  W.  545, 
where  party  applied  for  loan  and  in  application  appointed  lender's 
agent  as  his  attorney  to  execute  note  and  mortgage,  agent's  death 
prior  to  acceptance  of  application  or  advancing  of  loan  revoked 
power. 

Bevocation  of  Power  of  Attorney.    See  -note,  110  Am.  St.  Rep.  857. 

Void  Deed  cannot  be  Confirmed  by  Giving  of  subsequent  deed  for 
purpose  of  correcting  mistake  which  rendered  it  void. 

Approved  in  Bowers  v.  Cottrell,  15  Idaho,  240.  96  Pac.  942,  follow- 
ing rule. 

Conveyances  to  Persons  not  in  Being.    See  note,  84  Am.  St.  Rep.  238. 

When  Broker  Bams  Commission.    See  note,  139  Am.  St.  Rep.  231. 
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Use  of  Fictitious  Name  as  Affecting  Validity  of  instrument.  Bee 
note,  39  L.  R.  A.  i24. 

32  CaL  620-632,  ATBES  ▼.  BEN8LET. 

Defense  of  Pendency  of  Another  Action  is  not  available,  unless 
causes  of  action  and  plaintiffs  at  least  are  same  in  both  actions. 

Approved  in  Helfrich  v.  Romer,  16  Cal.  App.  436,  118  Pac.  4^,  re- 
affirming rule;  Colbum  v.  Dortic,  49  Colo.  95,  111  Pac.  839,  holding 
pendency  of  ejectment  suit  in  which  parties  were  different  not  bar 
to  quiet  title  suit;  Rodney  v.  Gibbs,  184  Mo.  10,  82  S.  W.  189,  where 
party  is  plaintiff  in  one  action  and  defendant  in  another  relating 
to  same  subject  matter,  and  sets  up  same  matters  as  defense  in 
one  as  for  cause  of  action  in  other,  plea  of  prior  action  pending 
is  not  available  against  defense. 

Possession  of  Part  as  possession  of  whole.  See  note,  125  Am.  St. 
Bep.  304. 

32  OaL  632-^3,  ATBES  T.  VENBLEY. 

Eqoal  Division  of  Justices  on  Question  of  rehearing  is  denial  of 
rehearing  asked  for. 

Approved  in  Luco  v.  De  Tore,  88  Cal.  28,  25  Pac.  983,  11  L. 
R.  A.  543,  holding  judgment  of  affirmance  follows  from  necessity 
of  case  upon  equal  division  of  appellate  court. 

32  Cal.  639-654,  91  Am.  Dec.  602,  LOVE  ▼.  SIEB&A  NEVADA  ETC. 
MININO  CO. 

Where  Complaint  on  Foreclosure  Avers  Mortgage  was  executed, 
and  also  sets  out  copy  which  appears  on  face  to  be  equitable  mort- 
gage, averment  will  be  rejected  as  surplusage. 

Approved  in  Horner  v.  Beasley,  105  Md.  196,  65  Atl.  822,  holding 
where  sealed  contract  was  good  as  simple  contract,  seal  was  mere 
surplusage. 

Imperfect  Attempt  to  Give  a  Mortgage  is  binding  in  equity  as 
mortgage. 

Approved  in  Harrigan  v.  Gilchrist,  121  Wis.  360,  99  N.  W.  981, 
following  rule;  Standorf  v.  Shockley,  16  N.  D.  76,  111  N.  W.  623, 
11  L.  R.  A.  (n.  s.)  869,  holding  instrument  in  form  chattel  mortgage 
but  evidently  intended  as  security  on  realty  will  be  construed  as 
equitable  mortgage. 

Belief  from  Mistake  of  Law  as  to  effect  of  instrument.  See  note, 
28  L.  R.  A.  (n.  s.)  866. 

32  eaL  659-669,  8EMPLE  v.  WBIGHT. 

Defense  of  Bes  Adjndicata  must  be  Pleaded  in  equity  or  it  will 
be  deemed  waived. 

Approved  in  Ortiz  v.  First  Nat.  Bank  of  Las  Vegas,  12  N.  M. 
528,  78  Pac.  531,  following  rule. 

Party  to  Action  Who  Consents  to  Judgment  cannot  afterward  attack 
it  collaterally. 

Beaffirmed  in  Borden  v.  Graves,  20  N.  D.  236,  127  N.  W.  108. 
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38  OaL  11-24,  91  Am.  Dm.  e07,  OA8HWILEB  ▼.  WILLI8. 

Corporate  Powers  of  Corporation  can  only  be  exercised  bj  board 
of  directors. 

Approved  in  Northwestern  Packing  Go.  y.  Whitney,  5  Gal.  App. 
108,  89  Pac.  982,  holding  president  of  corporation  has  no  power  by 
virtue  of  his  office  to  buy  or  sell  property  of  corporation;  Deep  water 
Goaneil  y.  Benick,  59  W.  Va.  350,  53  S.  £.  554,  holding  deed,  not 
ultra  vires,  executed  in  corporate  name,  under  corporate  seal  by 
proper  officers,  and  duly  delivered,  carries  with  it  presumption  of 
authority  in  such  officers  to  execute  it  and  affix  corporate  seal. 

33  OiO.  25-31,  liUDGETT  T.  HOBBCUk 

Stock-book  of  Corporation  la  not  Admisaible  against  one  alleged 
to  be  stockholder  to  prove  he  is  stockholder. 

Approved  in  Chesapeake  etc.  By.  Co.  v.  Deepwater  By.  Go.,  57 
W.  Va.  679,  50  S.  E.  906,  books  of  corporation  not  admissible  in  its 
favor,  in  action  against  it  by  stranger,  respecting  title  to  property 
directly  in  issue,  to  prove  acts  therein  recited  were  done  in  time 
and  manner  stated. 

33  CaL  33-45,  MANDEVILLE  y.  SOLOMON. 

A  Conatmctiye  Tnut  Arisee  Wben  One  Takes  Title  to  property 
in  violation  of  equitable  rights  of  another. 

Approved  in  Buddick  v.  Albertson,  154  Gal.  643,  98  Pac.  1047, 
holding  where  deed  of  land  to  trustees  fails  by  reason  of  illegality 
of  trust,  legal  title  Remains  in  grantor  charged  with  resulting  trust 
in  favor  of  those  who  gave  consideration  for  deed. 

« 

33  CaL  45-65,  91  Am.  Dec.  617,  TOWNSEND  T.  TALLANT. 

Publication  for  Twenty-eiz  Days  la  Inanfflcient  when  order  for  sale 
requires  publication  for  four  weeks. 

Approved  in  Silva  v.  Lopez,  5  Haw.  270,  holding  sale  on  mortgage 
on  twentieth  day  after  commencement  of  publication  invalid  when 
three  weeka'  publication  was  required. 

(527) 
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Void  Probate  Sale  cannot  be  Confirmed  by  any  act  of  court. 

ApproTod  in  Jenkins  Land  ft  Live  Stock  Go.  t.  Attwood,  SO  Neb. 
810,  115  N.  W.  306,  following  rule. 

Oonclnsiveneea  of  Probate  as  res  judicata.  See  note,  21  L.  B.  A. 
682. 

Administrator  Wbo  la  Also  Ghiardian  of  Infant  Heir  cannot  repre- 
sent heir  in  proceeding  to  sell  decedent's  estate  to  pay  debts,  but 
guardian  ad  litem  should  be  appointed. 

Approved  in  Carraway  v.  Lassiter,  139  N.  C.  153,  51  S.  E.  971, 
following  rule;  Estate  of  Harris,  3  Cof.  Prob.  8,  where  mother  of 
minors  who  is  their  general  guardian  has  no  interest  adverse  to 
them,  guardian  ad  litem  to  represent  them  in  will  contest  is  un- 
necessary; In  re  Wickersham's  Estate  (Cal.),  70  Pac.  1079,  holding 
executors  of  husband's  will  could  not  represent  wife  in  sale  of  com- 
munity property  under  will. 

Estoppel  of  Helra  to  Deny  Validity  of  administrator's  sale.  See 
note,  98  Aul  St.  Bep.  502. 

33  OaL  55-60,  PEOPLE  ez  reL  ELIJSWOBTH  ▼.  UONE. 

If  SupervisorB  Neglect  to  Divide  County  into  election  districts  and 
to  appoint  board  of  registration,  election  is  void. 

Approved  in  Fitzmaurice  v.  Willis,  20  N.  D.  382,  127  N.  W.  99, 
Bevised  Codes  of  1905,  section  738,  prohibiting  reception  of  votes 
from  persons  not  on  registration  list,  is  mandatory. 

Irregularities  Avoiding  Elections.    See  note,  90  Am.  St.  Bep.  50,  57. 

S3  Oal.  60-74,  WILSON  V.  OBOSS. 

Bule  That  Appellate  Court  will  not  Qnaat  new  trial  on  conflict 
of  evidence  does  not  retain  full  force  when  all  evidence  was  in 
form  of  depositions. 

Distinguished  in  Bounthwaite  v.  Bounthwaite  (Cal.),  68  Pac.  304, 
and  Meyerink  v.  Barton  (Cal.),  62  Pac.  506,  both  refusing  to  disturb 
verdi<;t  on  conflicting  evidence  where  evidence  was  largely  in  favor 
of  depositions. 

Miscellaneous. — Cited  in  Crisman  v.  Lanterman,  149  Cal.  655,  117 
Am.  St.  Bep.  167,  87  Pac.  92,  to  point  that  rule  that  no  presump- 
tions will  be  indulged  in  favor  of  findings  when  all  evidence  was 
written  is  not  well  founded. 

33  CaL  74-92,  MEQEBLE  v.  ASHE. 

Party  may  Waive  Benefit  of  Estoppel  to  which  he  is  entitled  by 
taking  issue  npon  the  facts  on  which  adjudication  is  based. 

Criticised  in  Harding  v.  Harding,  148  Cal.  401,  402,  83  Pac.  436, 
holding  judgment  valid  as  bar  to  action  is  not  waived  by  taking 
issue  on  the  facts  alleged. 

33  Cal.  92-97,  SITEB  v.  JEWETT. 

Admission  Made  in  One  Separate  Defwuw  Pleaded  cannot  destroy 
effect  of  another  defense  pleaded. 

Approved  in  Johnson  v.  Sherwood,  34  Ind.  App.  504,  73  N.  £. 
185,  holding  inconsistent  defenses  properly  pleaded  together  in  an- 
swer; Budd  V.  Dewey,  121  Iowa,  458,  96  N.  W.  974,  holding  qualified 
admission  following  general  denial  to  be  for  purposes  of  pleading 
only  and  not  finding  at  triaL 
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Bight  to  Plead  Inconsistent  Defenses.  See  note,  48  L.  R.  A.  201, 
203,  205. 

S3  Cal.  111-117,  HASTEN  v.  QBIFFINO. 

Miscellaneous. — Cited  in  Blumenthall  v.  Goodall  (Cal.),  25  Pac. 
132,  to  point  that  authority  of  agent  to  sell  land  may  be  revoked 
at  any  time  before  sale  is  effected. 

S3  Cal.   117-120,  HAMEB  ▼.  HATHAWAY. 

MeaaiDre  of  Damages  in  Con^version  is  Value  of  property  at  time 
of  conversion  with  interest  from  that  date. 

Approved  in  Austin  v.  Vanderbilt,  48  Or.  211,  120  Am.  St.  Rep.  800, 
85  Pac.  521,  «  L.  B.  A.  (n.  s.)  298,  following  rule;  Lynch  v.  Mc- 
Ghan,  7  Cal.  App.  134,  93  Pac.  1044,  holding  interest  allowed  on 
value  of  converted  property  is  in  lieu  of  value  of  use;  Wallingford 
V.  Kaiser,  191  N.  Y.  394,  123  Am.  St.  Bep.  600,  84  N.  E.  295,  15  L. 
B.  A.  (n.  s.)  1126,  where  property  in  custody  of  common  carrier 
is  converted  by  stranger,  measure  of  damages  is  market  value  at 
destination,  less  cost  of  conveyance  and  selling  expense. 

Interest  mi  Unllcinidated  Damages.  See  note,  28  L.  B.  A.  (n.  s.) 
29. 

33  CaL  121-129,  WOBMO0TH  ▼.  HATCH. 

Averment  in  Complaint  not  Essential  to  make  out  cause  of  action 
may  be  treated  as  surplusage  and  need  not  be  answered. 

Beaffirmed  in  Noyes  v.  Young,  32  Mont.  237,  79  Pac.  1065. 

Effect  of  Statutory  Bar  of  Principal  Debt  on  right  to  foreclose 
mortgage  or  deed  of  trust.    See  note,  21  L.  B.  A.  554. 

Who  Is  Real  Party  in  Interest  within  statutes  defining  parties 
by  whom  action  must  be  brought.     See  note,  64  L.  B.  A.  591. 

33  OaL  129-134,  MINTCRN  ▼.  BAYUS. 

Equity  will  not  Decree  Qpedfic  Performance  of  uncertain  contract. 

Approved  in  Kirkpatrick  ▼.  Pettis,  127  Iowa,  612,  103  N.  W.  957, 
refusing  specific  performance  of  contract  for  conveyance  of  land 
which  was  not  clearly  described  and  located. 

When  Only  One  of  Two  Defendants  Appeals,  judgment  may  be  re^ 
versed  as  to  him  and  allowed  to  stand  as  to  other. 

Approved  in  St.  John  v.  Andrews  Institute,  192  N.  Y.  386,  85  N. 
E.  144,  applying  rule  on  appeal  from  judgment  construing  will. 

33  CaL   134-150,  HERZO  y.  SAN  FRANCISCO. 

Municipal  Corporation  has  Only  Such  Powers  as  are  conferred 
by  statute. 

Beafirmed  in  City  of  Areata  ▼.  Green,  156  Cal.  763,  106  Pac.  87. 

Power  of  Municipality  to  Compel  Cliange  of  grade  of  railway  in 
street.     See  note,  70  L.  B.  A.  850. 

33   CaL    150-157,    PEOPLE   ▼.    CBOCEETT. 

Exemption  from  Taxation  or  Assessment  of  lands  owned  by  gov- 
ernmental bodies,  or  in  which  they  have  an  interest.  See  note,  132 
Am.  St.   Bep.   340. 

I  OaL  Noto»-^4 
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33  Cftl.  161-170,  HATHAWAY  v.   DAVI& 

Undertaking  on  Appeal  la  Expreaa  Contract  for  direct  payment 
of  money  in  sense  of  statute  relating  to  attachments. 

Approved  in  State  v.  Brown,  208  Mo.  620,  106  8.  W.  632,  holding 
attachment  bond  to  be  agreement  for  payment  of  money  within 
meaning  of  statute  providing  limitation  of  ten  years  on  actions 
upon  instrument  in  writing  for  payment  of  money;  Boss  v.  Gold 
Bidge  Min.  Co.,  14  Idaho,  694,  95  Pac.  824,  holding  contract  in 
question  to  be  for  direct  payment  of  money. 

Disapproved  in  Ancient  Order  of  Hibernians  y.  Sparrow,  29  Mont. 
134,  135,  136,  101  Am.  St.  Bep.  563,  74  Pac.  198,  199,  64  L.  B.  A. 
128,  holding  attachment  could  not  issue  in  action  on  appeal  bond. 

SuretieB  are  Liable  on  Appeal  Bond  although  appeal  was  not  taken 
in  time  and  bond  thus  without  consideration,  when  respondent  has 
forborne  execution  on  his  doubtful  right. 

Approved  in  Farley  v.  Moran  (Gal.),  31  Pac.  159,  holding  sureties 
liable  on  bond  in  condemnation  proceedings  although  not  statutory 
bond,  when  principals  had  entered  upon  the  land  sought  to  be  con- 
demned. 

Attachment  cannot  be  had  on  unliquidated  claim  for  damages. 

Approved  in  De  Leonis  v.  Etchepare,  120  Cal.  410,  52  Pac.  719, 
holding  attachment  in  action  for  money  had  and  received  by  agent 
not  defeated  by  prayer  in  complaint  for  further  and  equitable  relief. 

Attacliment  will  not  be  Discharged  on  motion  where  complaint  is 
amendable  so  as  to  state  cause  of  action  which  will  support  attach- 
ment. 

Approved  in  Pajaro  Valley  Bank  ▼.  Scurich,  7  Cal.  App.  733,  95 
Pac.  912,  following  rule;  Pinkiert  v.  Kornblum,  5  Cal.  App.  525, 
90  Pac.  970,  holding  complaint  must  be  amended  before  decision  of 
motion  to  dissolve  attachment,  when  amendment  is  necessary  to  sup- 
port attachment 

When  Damages  are  Sought  by  Beapondent  in  Action  on  appeal 
bond,  he  must  aver  they  were  awarded  by  appellate  court. 

Approved  in  Buggeln  t.  Cameron,  11  Ariz.  212,  90  Pac.  327,  hold- 
ing defective  complaint  on  injunction  bond  which  did  not  aver  any 
sum    was    adjudged    against    principal. 

If  Complaint  on  Which  Attachment  la  Issued  does  not  state  eause 
of  action  to  support  attachment,  but  can  be  amended  to  do  so, 
leave  to  amend  should  be  given  upon  hearing  motion  to  dissolve 
attachment. 

Approved  in  Boss  v.  Gold  Bidge  Min.  Co.,  14  Idaho,  691,  95  Pac 
823,  holding  leave  should  have  been  given  to  amend  complaint  to 
support  attachment. 

Pasrment  is  Delivery  of  Money  by  one  person  from  whom  it  is 
due  to  another  to  whom  it  is  due. 

Approved  in  Oneida  Co.  v.  Tibbits,  125  Wis.  16,  102  N.  W.  899, 
holding  county  certificates  of  audited  expenses  could  not  be  received 
in  payment  of  taxes. 

33  CaL   171-175,  PEOPLE  ▼.  EMPIBE  GOLD  ETC.  OO. 

Dollar-marks  Need  not  be  Attached  to  every  item  in  column  of 
figures.  If  attached  to  somOi  all  standing  in  same  column  will  be 
considered  dollars. 
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Approved  in  Swamp  Land  Beclamation  Dist.  No.  407  T.  Wilcox 
(Cal.),  14  Pac.  846,  following  rule. 

33  OaL  183-202,  91  Am.  Dae.  623,  FIXLEY  ▼.  WESTEBK  PAOIFIO 
&.  B.  OO. 

Same  Preanmptiona  Andy  to  OofporatioiiB  as  to  private  persons. 

Approved  in  Kelly  v.  Ning  Yung  Benevolent  Assn.,  2  Cal.  App. 
466,  84  Pae.  323,  and  Gnrneey  v.  Antelope  Creek  etc.  Water  Co.,  6 
Cal.  App.  392,  92  Pac.  328,  both  following  rnle. 

Oorporatton  may  Batify  Contract  of  employment  made  by  president 
by  accepting  services  with  knowledge  of  terms  and  without  disaffirm- 
ance by  directors. 

Approved  in  Brown  v.  Crown  Gold  Milling  Co.,  150  Cal.  387,  89 
Pac.  91,  holding  contract  of  employment  by  corporation  ratified  by 
knowledge  of  terms  and  service  and  neglect  to  disaffirm  by  directors; 
Bank  of  Tolo  v.  Weaver  (Cal.),  31  Pac.  160,  holding  stockholders  of 
corporation  liable  for  money  actually  borrowed  and  used  in  pursu- 
ance of  resolution  of  board  of  directors  not  entered  on  minutes; 
Jones  V.  Stoddart,  8  Idaho,  218,  67  Pac.  651,  holding  president  of 
business  corporation  had  implied  power  to  transfer  negotiable  paper 
so  as  to  enable  purchaser  to  take  same  free  from  equities  of  which 
he  had  no  notice;  Pac.  Mill  Co.  v.  Inman,  "50  Or.  28,  90  Pac.  1101, 
unauthorized  act  of  directors  to  increase  capital  stock  may  be  ratified 
by   corporation. 

33  OaL  202-208,  McNEIL  ▼.  8HIBLET. 

Miscellaneous. — Cited  in  Bacon  v.  Davis,  9  Cal.  App.  93,  98  Pac.  75, 
in  support  of  proposition  that  each  case  of  powers  of  agent  under 
power  of  attorney  to  sell  land  must  be  decided  upon  its  own  peculiar 
circumstances. 

33  Oal.  208-212,  BOUSfilN  ▼.  8TEWABT. 

Unless  Oontrary  Appears  from  Becord,  it  will  be  presumed  notice 
of  intention  to  move  for  new  trial  was   served  in  time. 

Beaffirmed  in  State  v.  District  Court,  38  Mont.  124,  99  Pac.  141. 

Miscellaneous. — Cited  in  Hooper  v.  Patterson  (Cal.),  32  Pac.  514, 
to  point  that  attorneys'  fees  cannot  be  recovered  in  action  for 
damages  on  injunction  bond  unless  they  have  been  paid. 

33  Cal.  212-215,  BBBD  T.  OMNIBUS  BAILBOAD  GO. 

Action  Against  Bailroad  for  Penalty  imposed  for  charging  excessive 
fare  must  be  brought  in  justice's  court. 

Distinguished  in  Bisse  v.  Collins,  12  Idaho,  693,  87  Pac.  1007, 
holding  district  courts  have  concurrent  original  jurisdiction  with 
justices'  courts  in  actions  for  penalty  for  unlawful  grazing  of  sheep. 

Purely  Statutory  Forfeiture  can  Only  be  Enforced  in  manner  pro 
vided  in  statute  creating  it. 

Beaffirmed  in  State  v.  Southern  By.  Co.,  145  N.  C.  539,  59  S.  E.  585. 

S3  CaL  220-230,  01  Am.  Dec.  637,  OBEOG  T.  BOSTWICK. 

Homestead  is  not  Limited  to  Actual  Dwelling-houBO  but  includes 
whatever  is  actually  used  as  accessory  thereto. 

Approved  in  In  re  Allen  (Cal.),  16  Pac.  319,  320,  holding  lot  adjacent 
to  dwelling  part  of  homestead  when  used  for  workshop  and  sleeping 
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quarters  of  family;  Smith  v.  Guckenheimer  &  Sons,  42  Fla.  49,  27 
So.  904,  upholding  decree  dividing  building,  used  as  rented  stores 
below  and  partly  as  family  residence  above,  perpendicularly  to  set  off 
homestead;  Calmer  v.  Calmer,  15  N.  D.  125,  106  N.  W.  686,  holding 
store  with  family  dwelling  above  and  surrounding  lot  to  be  home- 
stead; Morse  v.  Morris,  57  Wash.  45,  135  Am.  St.  Rep.  968,  106  Pac. 
469,  holding  adjacent  lots,  separated  by  alley  from  residence,  but 
used  as  garden,  to  be  part  of  homestead. 

Particular  Land,  and  None  Other,  Actually  Occupied  by  claimant 
at  time  of  making  declaration  will  be  exempt. 

Approved  in  Ball  v.  Houston,  11  Okl.  238,  66  Pac.  360,  holding 
mere  intention  to  occupy  premises  as  homestead  did  not  make  them 
such;  Hanley  v.  Hanley,  4  Cof.  Prob.  474,  arguendo. 

Distinguished  in  Estate  of  Green,  1  Cof.  Prob.  451,  where  testator 
had  domicile  and  legal  residence  in  California  and  was  only  tempo- 
rarily in  England,  his  widow,  a  resident  of  California,  was  entitled  to 
homestead  out  of  local  property  suitable  for  homestead. 

Homestead  In  Respect  to  Quantity  is  unlimited. 

Distinguished  in  Estate  of  Grisel,  3  Cof.  Prob.  300,  premises  con- 
sisting of  detached  tracts  will  not  be  set  aside  as  probate  homestead 
though  value  of  tracts  does  not  exceed  five  thousand  dollars. 

Abandonment   of  Homestead.    See   note,   102   Am.   St.   Rep.   389. 

Revaluation  or  Reassignment  of  Homestead  for  appreciation  or 
depreciation.     See  note,  44  L.  R.  A.  401. 

83  Cal.  230-237,  ENRIGHT  V.   SAN  FRANCISCO  ETC.   R.  R.   CO. 

Opinion  of  Experts  is  not  Admissible  on  sufficiency  of  fence  to 
turn   cattle.  i 

Approved  in  Parkin  r.  Grayson-Owen  Co.,  157  Cal.  45,  106  Pac. 
212,  holding  inadmissible  expert  testimony  as  to  proper  method  of 
hitching  team. 

Priyate  Action  for  Violation  of  Statute  not  expressly  conferring 
it.    See  note,  9  L.  R.  A.  (n.  s.)  349. 

83  Cal.  237-255,  TEWKSBXTRT  ▼.  MAORAFF. 

Whether  Tenant  can  Dispute  Landlord's  Title  depends  upon  a 
variety  of  circumstances. 

Approved  in  Richmond  v.  Superior  Court,  9  Cal.  App.  64,  98  Pac. 
53,  holding  action  in  unlawful  detainer  lies  although  defendant  sets 
up  possession  under  contract  of  purchase  from  plaintiff;  Teich  v. 
Arms,  5  Cal.  App.  479,  90  Pac.  964,  holding  lessee  may  show  land- 
lord's title  extinguished  r.fter  making  of  lease;  Scott-Hyman  v. 
Grant,  50  Tex.  Civ.  42,  114  S.  W.  856,  holding  tenant  could  resist 
suit  of  landlord  by  interposing  superior  title  acquired  by  purchase 
from  landlord  or  at  judicial  sole;  Illinois  Steel  Co.  v.  Budzisz,  139 
Wis.  310,  119  N.  W.  942,  holding  purchaser  from  tenant  without  no- 
tice of  relation  who  holds  for  ten  years  acquires  title  as  against 
landlord. 

Estoppel  to  Dispute  Landlord's  Title  continues  until  end  of  tenant's 
occupation,  not  merely  to  end  of  term. 

Approved  in  Millett  y.  Lagomarsino  (Cal.),  38  Pac.  309,  and  Sawyer 
▼.  Sargent   (Cal.),  7  Pac.  120,  both  following  rule. 

Estoppel  to  Deny  Landlord's  Title.  See  note^  89  Am.  St.  Rep.  69, 
70,  81,  95,  98,  99,  111. 
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1881168  aa  to  Title  in  Unlawful  Detainer.  See  note,  120  Am.  St. 
Rep.  56,  59. 

Bight  of  Tenant  to  Acquire  Title  not  inconsistent  with  landlord'i 
at  commencement  of  tenancy.     See  note,  53  L.  R.  A.  937,  941. 

Bight  of  Tenant  In  Possession  before  taking  lease  to  dispute  les- 
sor's  title.    See  note,  1  L.  R.  A.  (n.  s.)  1183. 

Findings  Should  Contain  AU  Facts  material  to  judgment. 

Approved  in  dissenting  opinion  in  Kerns  v.  Dean  (Cal.),  6  Pae.  706, 
majority  granting  new  trial  on' contradictory  findings. 

33  Oal.  255-265,  BltXTBWOBTH  ▼.  LAKE. 

When  Patent  for  State  Land  is  Issued  to  one  not  holding  beneficial 
interest,  he  is  trustee  for  one  holding  such  estate. 

Approved  in  Tonopah  ft  Goldfield  R.  R.  Co.  v.  Fellanbaum,  32 
Nev.  295,  107  Pac.  887,  following  rule. 

Distinguished  in  Blakely  v.  Kingsbury,  6  Oal.  App.  713,  93  Pae. 
132,  holding  trust  in  favor  of  applicant  to  purchase  reclaimed 
lands  who  has  paid  in  full  does  not  arise  as  against  state  when  right 
to  convey  title  is  attached  before  surveyor  general,  and  cause  has 
been  transferred  to   superior  court  but  is  undecided. 

Where  Selection  and  Location  of  Lands  Granted  to  state  by  Con- 
gress were  made  pursuant  to  legal  directions,  the  general  gift  of 
quantity  became  particular  gift  of  specific  lands  located,  and  vested 
perfect  title  to  same. 

Approved  in  State  v.  Tanner,  73  Neb.  119,  102  N.  W.  240.  holding 
state  acquired  perfect  title  to  lieu  lands  selected  under  act  of  Con- 
gress. 

33  OaL  266-279,  PETEBSON  T.  HOBNBLOWEB. 

Objection  that  Complaint  Did  not  Allege  that  claim  against  estate 
was  presented  for  allowance   cannot  be  raised  for  first  time  on  appeal. 

Distinguished  in  Burke  v.  Maguire,  154  Cal.  463,  98  Pac.  24,  hold- 
ing failure  to  allege  claim  was  presented  to  administrator  subject 
to  general  demurrer. 

'Torced  Sale"  as  Used  in  Article  II,  Section  16,  Oonstitation,  means 
sale  against  will  of  owner. 

Approved  in  Towle  v.  Towle,  81  Kan.  688,  107  Pac.  232,  holding 
sale  of  homestead  in  partition  not  forced  sale  under  section  9,  article 
XY,  Constitution. 

S3  CaL  279-287,  EX  PABTE  8CHBADEB. 

Municipal  Corporation  may  Under  Legislative  Authority  prohibit 
carrying  on  of  a  particular  business  within  municipality. 

Approved  in  Ex  parte  Murphy,  8  Cal.  App.  443,  445,  97  Pac.  200, 
201,  sustaining  city  ordinance  suppressing  poolrooms. 

LegislatiTe  Power  Prescribes  Bules  of  conduct  for  government  of 
citizen,  while  judicial  power  punishes  or  redresses  wrongs  growing 
out  of  rules  previously  established. 

Approved  in  In  re  O'Shea,  11  Cal.  App.  575,  105  Pac.  779,  holding 
act  authorizing  trial  judge  to  make  violation  of  racetrack  law  a 
felony  or  misdemeanor  not  delegation  of  legislative  power. 

Power  to  Begnlate  Under  Police  Power  eztendv  to  everything 
expedient  for  preservation  of  public  health  and  prevention  of  con- 
tagious diseases. 
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Approved  in  (Joytins  ▼.  McAleer,  4  Cal.  App.  657,  658,  88  Pac. 
991,  992,  holding  police  power  extends  to  regulation  of  pool-selling. 

Municipal  Power  Over  NntBances  relating  to  trade  or  basiness. 
See  note,  38  L.  R.  A.  648,  657. 

Power  of  Municipal  CorporaUons  to  define,  prevent,  and  abate 
nuisances.    See  note,  36  L.  R.  A.  597. 

Decision  Against  Constitutional  Bigbt  as  a  nullit7  subject  to  col- 
lateral attack.     See  note,  39  L.  R.  A.  456. 

33  Cal.  288-289,  CADIZ  v.  MAJORS. 

Equitable  Title  must  be  Pleaded  to  avail  defendant  in  ejectment. 

Reafiirmed  in  Dondero  v.  O'Hara,  3  Gal.  App.  637,  86  Pac.  9i87. 

Qultclaini  Deed  Does  not  Pass  Title  subsequently  acquired. 

Distinguished  in  Bernardy  v.  Colonial  etc.  Mortgage  Co.,  17  S.  D. 
642,  106  Am.  St.  Rep.  791,  98  N.  W.  167,  where  entryman  on  public 
land  gave  deed  purporting  to  convey  fee  simple,  subsequently  ac- 
quired patent  passed  under  deed. 

S3  CaL  290-292,  HEBRARD  v.  JEFFERSON  ETC.  MININO  CO. 

Cotenants  in  Mines.    See  note,  91  Am.  St.  Rep.  868. 

33  CaL  292-298,  GUERIN  V.  REESE. 

Wbetlier  a  Personal  Liability  may  be  created  for  an  assessment. 
See  notes,  133  Am.  St.  Rep.  932;  35  L.  R.  A.  61. 

Personal  Liability  to  Pay  Assessment  for  local  improvement.  See 
note,  35  L.  R.  A.  61. 

33  Cal.  299-308,  LEVITZKY  ▼.  CANNINO. 

Counsel  Fees  Incurred  in  Defending  Title  are  proper  damages 
against  lessor  who  breaks  covenant  in  lease. 

Approved  in  Madden  v.  Caldwell  Land  Co.,  16  Idaho,  72,  100  Pac. 
362,  21  L.  R.  A.  (n.  s.)  332,  vendee  entitled  to  counsel  fees  in- 
curred in  defending  his  title  against  breach  of  covenant  of  warranty 
by  vendor,  which  defeated  his  title. 

Wliere  There  is  an  Issue  of  Fact  to  be  Determined  by  jury,  it  is 
error  for  court  to  direct  verdict,  but  if  such  verdict  was  the  only 
one  possible,  error  is  immaterial. 

Approved  in  White  v.  Hoster  Brewing  Co.,  51  W.  Va.  264,  41 
S.  E.  182,  following  rule. 

Where  Lessor  Covenants  for  Quiet  Possession  of  grantee,  any  dis- 
turbance of  possession  gives  lessee  right  of  action  against  lessor. 

Reaffirmed  in  Agour  v.  Lewis,  15  Cal.  App.  76,  113  Pac.  884. 

Miscellaneous. — Cited  in  Mendocino  Co.  v.  Peters,  2  Cal.  App.  28, 
82  Pac.  1124,  to  point  that  when  denial  is  made  on  want  of  informa- 
tion and  belief  and  defendant  has  means  of  knowledge,  allegations 
so  denied  are  confessed;  Whalen  v.  Manley,  68  W.  Va.  331,  69 
S.  E.  844,  holding  over  and  paying  rent  by  lessee  under  lease  for 
year  with  privilege  of  renewal  for  term,  without  execution  of  new 
lease  or  notice  of  election  to  renew,  renders  lessee  tenant  from  year 
to  year. 

33  CaL  309-310,  ROHR  T.  McCAIG. 

Wliere  Plaintiff  in  Replevin  Recovers  only  part  of  property  sued 
for,  court  may  allow  him  full  costs. 
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Approyed  in  Freed  Furniture  Sd  C.  Co.  ▼.  Sorensen,  28  XJtali,  436, 
107  Am.  St.  Bep.  731,  79  Pac.  569,  holding  eoBts  in  such  ease  should 
be  allowed  as  matter  of  course. 

S3  OaL  310-317,  GIBSON  T.  FUCHTA. 

Bnle  That  One's  Propeily  mnst  be  so  Used  as  not  to  injure  others 
applies  to  water  rights  for  irrigation. 

Approved  in  Anderson  v.  Baseman,  140  Fed.  26,  holding  excessive 
quantity  of  water  may  not  be  withdrawn  by  prior  appro priat or  to 
injury  of  later  app'lropriators;  Hill  v.  Standard  Min.  Co.,  12  Idaho, 
235,  244,  85  Pac.  910,  913,  holding  complaint  stated  cause  of  action 
for  injury  to  land«  from  deposit  of  mining  waste  in  river;  Fleming 
V.  Lockwood,  36  Mont.  389,  122  Am.  St.  Bep.  375,  92  Pac.  963,  14 
L.  B.  A.  (n.  s.)  628,  holding  owner  of  irrigation  ditch  not  liable 
for  injury  due  to  seepage  therefrom  except  when  caused  by  his 
negligence. 

Uabillty  for  Escape  of  Dangerous  Substance  stored  on  premisesi 
See  note,  15  L.  B.  A.  (n.  s.)  543. 

Location  of  Mining  Claim.    See  note,  7  L.  B.  A.  (n.  s.)  773. 

S3  OaL  317,  FAT  v.  DOMEO. 

Filing  of  Notice  of  Appeal  must  Precede  or  be  contemporaneous 
with  service  thereof. 

Approved  in  State  v.  Diatriet  Court,  34  Mont.  115,  115  Am.  St. 
Bep.  532,  85  Pac.  872,  following  rule. 

S3  OaL  318-323,  KINO  T.  BANDLETT. 

Void  Judgment  of  Justice  Court  and  sale  of  mining  claim  there- 
under do  not  show  color  of  title  in  one  holding  adversely  under 
assignment  of  constable's  deed. 

Distinguished  in  Packard  v.  Johnson  (Cal.),  4  Pac.  634,  ho1(iing 
decree  that  party's  grantor  was  owner  of  some  estate  in  lana  in 
controversy  is  color  of  title  to  support  limitations. 

Search  for  Lost  Deed  Held  Insufficient  to  lay  foundation  for  in- 
troduction of  oral  evidence  of  contents. 

Approved  in  State  v.  Denny,  17  N.  D.  529,  117  N.  W.  873,  hold- 
ing sufficient  foundation  not  laid  for  introduction  of  secondary  evi- 
dence of  contents  of  letter. 

SS  CaL  S26-S3S,  SEAB8  T.  DIXON. 

Mortgage  on  Homestead  If  Oiven  to  Secure  Loan  is  void,  under 
act  of  1860. 

Approved  in  Bushnell  v.  Loomis,  234  Mo.  395,  137  S.  W.  264,  mort- 
gagors are  not  estopped  to  sue  to  cancel  mortgage  on  homestead 
which  is  void  because  wife  was  mentally  incapacitated  when  she 
executed  it,  because  suit  not  brought  until  three  or  four  years  after 
she  regained  mental  capacity. 

SS  CaL  SS4r^341,  CABSON  BXVEB  LUMBEB  CO.  Y.  FATTEBSON. 

Note  OiYen  for  Beleose  of  Property  Seized  for  Toll  under  void 
state  law  imposing  tax  on  logs  floated  down  stream  into  another 
state  is  without  consideration  and  void. 
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• 

Approved  in  Foote  t.  De  Poy,  126  Iowa,  372,  106  Am.  St.  Rep. 
365,  102  N.  W.  114,  68  L.  R.  A.  302,  holding  void,  as  made  under 
duress,  contract  of  decrepit  divorced  husband  conveying  property 
for  benefit  of  child,  made  to  secure  dismissal  of  suit  brought  by 
wife. 

tJsa  of  NaTlgable  Stream.    See  note,  70  L.  R.  A.  274. 

83  Oal.  341-347,  BREWSTER  T.  DE  FREMERT. 

Lessor  is  Under  No  Obllgatioii  to  make  repairs,  except  by  virtue 
of  express  agreement  to  that  effect. 

Approved  in  Stevens  v.  Wadleigh,  6  Ariz.  357,  57  Pac.  624,  and  .Qlenn 
V.  Hill,  210  Mo.  296,  109  S.  W.  28,  16  L.  R.  A.  (n.  s.)  699,  both  foUow- 
ing  rule;  Hatch  v.  McCloud  River  Lumber  Co.,  150  Cal.  113,  88 
Pac.  355,  holding  tenant  assumed  risk  from  wire  rope  imbedded  in 
premises  when  he  took  with  full  knowledge;  Stevens  v.  Wadleigh, 
5  Ariz.  94,  46  Pac.  71,  lessor  not  liable  for  damages  to  lessee  caused 
by  breaking  of  ditch  on  land  leased  which  supplied  water  for  irri- 
gation; Eagan  v.  Brewer,  9  Haw.  200,  warranty  not  implied  in  lease 
that  building  leased  is  safe  and  well  built;  Smith  v.  Walsh,  92 
Md.  530,  48  Atl.  93,  51  L.  R.  A.  772,  landlord  not  liable  for  injury 
to  tenant  caused  by  defective  balustrade  in  leased  premises. 

Implied  Covenant  in  Lease  as  to  Fitness  of  property  for  purpose 
intended.     See  note,  33  L.  R.  A.  452. 

Liability  of  Landlord  for  Injury  to  tenant  from  defect  in  premises. 
See  note,  84  L.  R.  A.  825. 

Individual  Liability  for  FalUng  Walls  or  buildings.  See  note,  34 
L.  R.  A.  562. 

33  Oal.  348-353,  WEBSTER  ▼.  KINO. 

Judgment  Sustained  by  Record  will  not  be  reversed  on  appeal  be- 
cause one  of  reasons  on  which  it  is  based  is  erroneous. 

Approved  in  Stanley  v.  McElrath  (Cal.),  22  Pac.  674,  following  rule. 

S3  Oal.  353-356^  MILLER  ▼.  MILLBB. 

Where  Divorce  is  Granted  for  Adultery,  court  may  award  all  eom- 
mon  property  to  prevailing  party. 

Reaffirmed  in  Aston  v.  Aston,  14  Cal.  App.  324,  111  Pac.  1036. 

33  Oal.  356-384,  HABDENBEROH  ▼.  BAOON. 

An  Agent  may  not  Act  in  Relation  to  the  subject  matter  of  his 
agency  for  his  own  benefit. 

Approved  in  Curry  v.  King,  6  Cal.  App.  576,  92  Pac.  665,  hold- 
ing fraudulent  purchase  of  property  by  agent  for  himself  by  use  of 
fictitious  purported  purchasers;  American  Circular  Loom  Co.  v.  Wil- 
son, 198  Mass.  207,  126  Am.  St.  Rep.  409,  84  N.  E.  137,  holding 
employee  who  learned  in  course  of  employment  of  master's  desire 
to  purchase  patent  could  not  secretly  purchase  same  for  purpose  of 
selling  it  to  master  at  increased  price. 

Instance  Where  Partners  Held  Realty  as  tenants  in  common. 

Cited  in  Grant  v.  Bannister,  160  Cal.  782,  118  Pac.  256,  holding  deed 
of  realty  to  partners  individually,  if  unexplained,  vests  in  them  un- 
divided interests  as  tenants  in  common. 
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aiMelfle  Perf ormanca  of  Oontracto  for  sale  of  eorporato  stock.  See 
notes,  135  Am.  St.  Bep.  699;  50  L.  B.  A.  513. 

33  OaL  394-399,  HAWI.ET  T.  BBUKAOIIC. 

Wliert  Oertlflcatea  of  Corporation  Stock  are  issued  to  one  person 
and  surrendered  to  another,  to  whom  they  had  been  assigned,  and 
new  certificates  issued  to  assignee,  identity  of  stock  is  not  affected. 

Beaffirmed  in  Sherwood  v.  Wallin,  1  Gal.  App.  538,  82  Pac.  568. 

33  OaL  401-407,  KOWEB  ▼.  OLXJOK. 

Holding  Over  After  Bzplration  of  LoAae  as  nnlawf ul  detainer.  See 
note,  120  Am.  St.  Bep.  40. 

33  CaL  408-425,  COPPINOEB  T.  BICE. 

Person  Under  Obligatioii  to  Pay  Taxes  on  property  cannot  acquire 
any  title  thereto  by  tax  sale. 

Approved  in  Brooks  v.  Garner,  20  Okl.  257,  94  Pac.  702,  following 
rule;  Smith  v.  Smith,  150  N.  C.  83,  63  S.  E.  178,  holding  tenant  in 
common  could  not  strengthen  his  title  to  lands  held  in  common  by 
purchase  at  tax  sale. 

Collateral  Attack  on  Bight  of  acting  administrators.  See  note,  81 
Am.  St.  Bep.  543. 

Effect  of  Tax  Sale  on  Xiand  held  by  life  tenant.  See  note,  32  L. 
B.  A.  805. 

33  Cal.  426-^47,  91  Am.  Dec.  644,  KISLXNG  v.  SHAW. 

Attorney  Who  Bargains  With  Client  in  a  matter  of  advantage  to 
himself  is  bound  to  show  transaction  to  be  equitable. 

Approved  in  Gooley  v.  Miller  &  Lux,  156  Gal.  524,  105  Pac.  986, 
following  rule;  Donaldson  v.  Eaton,  136  Iowa,  656,  126  Am.  St.  Bep. 
275,  114  N.  W.  21,  14  L.  B.  A.  (n.  s.)  1168,  holding  void  contract  be- 
tween  attorney  and  client  for  conveyance  of  property  for  securing 
settlement  which  was  already  effected  but  terms  not  disclosed  to 
client;  Keenan  v.  Scott,  64  W.  Ya.  144,  61  S.  E.  810,  holding  pur- 
chase of  outstanding  interest  by  attorney  to  be  for  benefit  of  client. 

Contracts  Between  Attomeys  and  Client.  See  note,  83  Am.  St. 
Bep.  185. 

Brroneons  Exclusion  of  Eyldence  is  not  ground  for  reversal  when 
inch  exclusion  could  not  have  injured  party  complaining  thereof. 

Approved  in  Union  Transportation  Go.  v.  Bassett  (Gal.)y  46  Pae. 
911,  holding  harmless  error  in  admitting  hearsay  testimony. 

Findings  npon  Aifirmativa  Case^  which  are  necessarily  complete 
negative  to  case  pleaded  in  answer,  are  sufficient. 

Beaffirmed  in  Bowers  v.  Gottrell,  15  Idaho,  240,  96  Pac.  943. 

Bental  Value  of  Property  may  be  Considered  to  determine  value 
of  property  rented. 

Approved  in  Town  of  Eutaw  t.  Botnick,  150  Ala.  435,  43  So.  741, 
upholding  admission  of  testimony  as  to  rental  value  of  property  before 
and  after  construction  of  sidewalk  in  action  for  damages  caused  by 
grading  for  walk. 

38  CaL  448-459,  SiAHONET  ▼.  VAN  WINKLE. 

Judgment  in  Ejectment  la  not  Estoppel  as  to  matters  occurring 
after  its  rendition,  giving  defendant  title. 


33  Cal.  459-4M    NOTES  ON  CALIFORNIA  BEPOBT&  538 

Approved  in  Nemo  v.  Farrington,  7  Gal.  App.  446,  94  Pac.  875, 
holding  inadmissible  on  question  of  title  former  judgment  for  rents 
and  possession;  Carr  ▼.  Dist.  Court  of  Van  Buren  County,  147  Iowa, 
674,  126  N.  W.  795,  change  of  conditions  may  be  eonnidered  in  de- 
termining question  of  guilt  or  innocence  in  contempt. 

Miscellaneous. — Cited  in  De  Ouyer  ▼.  Banning  (Cal.),  25  Pac.  255, 
in  discussing  title  to  land  bj  Mexican  grant  and  confirmed  by  fed- 
eral court. 

SS  OaL  459^68,  BOUjO  v.  KAVARBO. 

It  l8  Oompetent  to  Try  Title  In  Aetloa  for  partition  of  lands. 

Approved  in  Snyder  v.  Arn,  187  Mo.  178,  86  S.  W.  199,  following 
rule;  Baca  v.  Anaya,  14  N.  M.  392,  94  Pac.  1020,  holding  claimants 
in  possession  under  earlier  Spanish  grant  could  intervene  to  show 
title  in  action,  for  partition  pending  between  cotenants  under  later 
grant. 

Bight  of  One  Oat  of  Possession  to  partition.  See  note,  20  L.  B.  A. 
629. 

83  CaL  468-474,  BUBNETT  ▼.  8TEABN8. 

Findings  Contradictory  to  Admission  of  pleadings  will  not  be  re- 
garded on  appeal. 

Approved  in  Lambert  v.  Lambert,  1  Cal.  App.  115,  81  Pac.  716, 
following  rule;  Cummings  v.  Cummings  (Cal.),  17  Pac.  445,  holding 
decree  in  divorce  ordering  division  of  property  must  be  consistent 
with  pleadings;  Gulling  v.  Washoe  Co.  Bank,  29  Nev.  277,  279,  89 
Pac.  33,  holding  finding  not  properly  made  when  no  averment  in 
pleadings  o^  which  to  base  it. 

Failure  to  Deny  Under  Oath  Execution  of  note  annexed  to  com- 
plaint admits  execution. 

Approved  in  San  Bernardino  Nat.  Bank  ▼.  Andreson  (Cal.),  32  Pac. 
169,  following  rule. 

Notice  of  New  Trial  is  Timely  if  Served  within  ten  days  after 
receipt  of  notice  of  filing  decision  except  where  case  was  tried  by 
jury. 

Approved  in  State  v.  District  Court,  38  Mont.  124,  99  Pac.  141, 
when  record  is  silent,  notice  of  intention  to  move  for  new  trial  pre- 
sumed to  have  been  served  in  time. 

Special  Contracts  and  Obligations  to  make  payment  in  gold  or 
silver.     See  note,  29  L.  B.  A.  521. 

Form  of  Judgment  and  Procedure  in  Case  of  liability  to  make  pay- 
ment in  coin.     See  note,  29  L.  B.  A.  593. 

33  CaL  480-484,  LEVISTON  V.  SWAN. 

Where  Judgment  In  Foreclosure  Fails  to  designate  defendants  per- 
sonally liable,  but  record  showed  who  such  persons  were,  court  can 
amend  judgment  to  accord  with  facts  at  any  timei 

Approved  in  Estate  of  Willard,  139.  Cal.  503,  73  Pac.  241,  64  L. 
B.  A.  554,  holding  court  could  amend  decree  by  striking  out  void 
allowance  to  broker  and  insert  allowance  to  administrator  under 
petition  and  original  proof. 

Section  246  of  Practice  Act  Sets  Forth  all  requisites  of  judgment 
in  foreclosure. 

Approved  in  Hooper  v.  McDade,  1  Cal.  App.  739,  82  Pac.  1118, 
holding   extra-official   statement    of   sheriff    that    order    of   sale   and 
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d<^cree  of  foreclosure  are  fuller  satisfied  does  not  render  him  liable 
to  plaintiff  for  full  amount  of  judgment. 

33  OaL  496-497,  BELLEAXJ  ▼.  TH0MP80K. 

Oomiterclaiin  is  Cause  of  Action  in  Fayor  of  defendant  upon  which 
he  might  have  sued  plaintiff  and  obtained  affirmative  relief. 

Approved  in  Le  Breton  v.  Stanlej  Contracting  Co.,  15  Gal.  App. 
432,  114  Pae.  1029,  in  action  by  bank  receiver  on  note  executed  by 
defendant  to  bank,  defendant  cannot  set  off  check  drawn  bj  depositor 
which  had  not  been  presented  to  nor  accepted  by  bank. 

83  OaL  497-^3,  BABBEB  v.  BEYNOLDa 

Amended  Complaint  may  be  Filed  in  support  of  injunction  already 
granted. 

Approved  in  County  of  Tehama  v.  Sisson,  152  Cal.  179,  92  Pac.  69, 
Collins  V.  Gray,  3  Cal.  App^  726,  86  Pac.  985,  and  Shipman  v.  Superior 
Court  (Cal.),  12  Pac.  788,  all  following  rule. 

InJmictionB  Against  Ezecvtlon  Sales  or  other  proceedings  under 
final  process.     See  note,  30  L.  B.  A.  128. 

Amended  Complaint  Supersedes  the  original  complaint. 

Approved  in  Lane  v.  Choctaw  Okl.  etc.  B.  Co.,  19  Okl.  328,  91  Pac. 
884,  following  rule;  Link  t.  Jarvis  (Cal.),  33  Pac.  207,  holding 
amended  complaint  relates  back  to  time  of  filing  original  complaint 
when  it  does  not  bring  in  new  parties  or  state  new  cause  of  action. 

Belation  of  New  Pleadings  to  statutes  of  limitations.  See  note,  3 
L.  R.  A.  (n.  8.)  268,  269. 

Miscellaneous. — Miscited  in  Le  Breton  v.  Stanley  Contracting  Co., 
15  Cal.  App.  432,  114  Pac.  1029,  for  preceding  case. 

S3  Cal.  505-515,  SHABP  ▼.  DAT70NET. 

Collateral  Attack  on  Judgment  can  only  be  sustained  when  judg- 
ment is  void  on  its  face. 

Approved  in  Emery  v.  Kipp,  154  Cal.  85,  129  Am.  St.  Bep.  141,  97 
Pac.  19,  19  L.  B.  A.  (n.  s.)  983,  following  rule. 

33  Cal.  515-621,  91  Am.  Dec.  653,  HABLAN  ▼.  PECK. 

Action  cannot  be  Maintained  to  Becoyer  Bealty  sold  by  executor 
after  three  years  from  sale  whether  sale  be  void  or  valid. 

Approved  in  O'Keef e  v.  Behrens,  73  Kan.  477,  85  Pac.  558,  8  L.  B.  A. 
(n.  s.)    354,  following  rule. 

EiTect  of  Void  Proceedings  for  Sale  of  Bealty  to  start  statute  run- 
ning in  favor  of  purchaser  in  possession.  See  note,  8  L.  B.  A.  (n. 
8.)  355. 

33  CaL  522-525,  HALL  ▼.  BABK  EMILY  BANNING. 

Order  Granting  or  Denying  New  Trial  will  not  be  disturbed  where 
evidence  is  conflicting. 

Beaffirmed  in  Gutierrez  t.  Brinkerhoff  (Cal.),  1  Pae.  486. 

Inadeqoacy  of  Damages  as  Ground  for  setting  aside  verdict.  See 
note,  47  L.  B.  A.  33,  38. 

S3  Cal.  54^557,  WETHEBBEE  V.  CABBOLL. 

Stipulation  to  Correctness  of  Transcript  does  not  preclude  re- 
spondent from  denying  correctness  or  sutHciency  of  bill  of  exceptions. 

Reaffirmed  in  Carver  v.  San  Joaquin  Cigar  Co.,  16  Cal.  App.  765,  118 
Pac.  94. 
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S3  Oal.  557-608,  91  Am.  Dec  667,  PINKEBTON  t.  WOODWARD. 

Distinction  Between  Inn  and  Boarding-house  is  that  keeper  of 
latter  is  at  liberty  to  choose  his  guests. 

Approved  in  Atlantic  City  ▼.  Hemsley,  76  N.  J.  L.  356,  70  Atl.  323, 
reaffirming  rule;  Holstein  v.  Phillips,  146  N.  C.  370,  59  S.  E.  1039, 
holding  summer  resort  to  be  inn,  and  keeper  liable  for  loss  of  guest's 
property,  although  she  had  contracted  for  board  by  the  week. 

Who  are  Onests  at  Inn.    See  note,  105  Am.  St.  Rep.  939. 

An  Inn  is  a  Pnblic  Place  of  entertainment  for  all  travelers  who 
chose  to  visit. 

Approved  in  Judell  v.  Goldfield  Realty  Co.,  32  Nev.  351,  108  Pac. 
457,  corporation  authorized  to  do  general  hotel  business  may  take  over 
catering  business  of  one  operating  cafe  in  hotel  building. 

Furnishing  Food  to  Guests  as  Essoitial  characteristic  of  hotel  or 
inn.    See  note,  17  L.  R.  A.  (n.  s.)  1261. 

Innkeeper  is  Bound  to  Safely  Keep  property  of  guests. 

Approved  in  Clancy  v.  Barker,  71  Neb-  87,  115^  Am.  St.  Rep.  559,  98 
N.  W.  442,  69  L.  R.  A.  642,  holding  innkeeper  liable  for  trespass 
conunitted  on  guest  by  servant  of  inn,  whether  or  not  done  while  in 
discharge  of  duty. 

Liability  of  Innkeepers  for  Injury  to,  or  loss  of,  guests'  property. 
See  note,  99  Am.  St.  Rep.  578,  590. 

S3  Cal.  620-631,  BELL  ▼.  ELLIS. 

Mere  Fact  That  Purchaser  is  Insolvent  and  does  not  reveal  the  fact 
when  sale  is  made  on  credit  does  not  render  it  void. 

Approved  in  Slayden-Kirksey  Woolen  Mills  v.  Weber,  46  Tex.  Civ. 
438,  102  S.  W.  474,  following  rule. 

Fraud  in  Obtaining  Credit.    See  note,  14  L.  R.  A.  265. 

SolYency  of  Trader  Does  not  Depend  upon  simple  question  whether 
his  assets  at  alleged  date  will  or  will  not  satisfy  all  demands  against 
him,  due  and  to  become  due. 

Approved  in  Brenton  v.  Peck,  39  Tex.  Civ.  228,  87  S.  W.  901,  mere 
refusal  of  corporation  to  pay  debts  not  ground  for  appointing  re- 
ceiver. 

Ooodwill  of  Trade  is  Probability  That  Business  will  continue  in 
future  as  in  past. 

Approved  in  Millspaugh  Laundry  v.  First  Nat.  Bank,  120  Iowa,  5, 
94  N.  W.  263,  approving  definition  of  goodwill. 

33  Cal.  641-649,  HARPER  v.  LAMPINO. 

Judgment  Winding  Up  Partnership  may  Make  division  of  property 
in  kind  if  fair  to  all  parties  as  sale  and  division  of  proceeds. 

Approved  in  Ruggles  v.  Buckley,  158  Fed.  957,  86  C.  C.  A.  154, 
holding  division  of  stock  held  in  partnership  properly  made  in  specie 
on  winding  up  partnership. 

While  Cross-examination  cannot  Go  Outside  Subject  Matter  of 
direct  examination,  it  may  be  allowed  very  free  range  within  it. 

Approved  in  Taggart  v.  Bosch  (Cal.),  48  Pac.  1094,  following  rule. 

S3  Cal.  650-658,  WENDT  v.  ROSS. 

Objection  for  Misjoinder  of  Parties  plaintiff  is  waived  where  not 
taken  by  answer. 

Reaffirmed  in  Russ  v.  Tuttle,  158  Cal.  231,  110  Pac.  814. 

Creditor  cannot  Change  Application  of  payment  without  consent  of 
debtor. 
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Reaffinned  in  Harrison  v.  Woodward,  11  Oal.  App.  21,  103  Pac.  936. 
AppUcation  of  Paymenta    See  note,  96  Am.  St.  Rep.  52,  75. 

SS  Oal.  668-668,  ABrLA  ▼.  BUBNETT. 

Executor  is  Entitled  to  Costs  of  Litigation  on  will  contest. 

Approved  in  Estate  of  Chittenden,  1  Gof.  Prob.  2,  allowing  ezeea- 
tor  counsel  fees  for  probate  of  will. 

Counsel  Fees  cannot  be  Allowed  successful  litigant  in  contest 
OTer  probate  of  will. 

Approved  in  Bowman  t.  Bowman,  27  Nev.  419,  76  Pac.  636,  follow- 
ing rule. 

Authority  of  One  of  Several  Executors  or  administrators.  See 
notes,  127  Am.  St.  Bep.  383;  5  Cof.  Prob.  379. 

Specific,  DemonstratlYe  and  Qeneral  Bequests.  See  note,  140  Am. 
St.  Rep.  611. 

Liability  of  Coexecutor  for  Default  of  one  permitted  to  manage 
estate.    See  note,  11  L.  R.  A.  (n.  s.)  299. 

S3  CaL  668-676,  BEBNAL  v.  OLEIM. 

Color  of  Title  is  That  Wblch  Law  will  consider  prima  facie  good 
title,  but  which  does  not  in  fact  amount  to  title. 

Approved  in  United  States  v.  Cameron,  3  Ariz.  107,  21  Pac.  179, 
holding  claim  and  color  of  title  must  be  based  on  paper  title. 

SherilTs  Deed  Executed  Before  Expiration  of  redemption  time  is 
void  and  possession  thereunder  is  without  color  of  title. 

Distinguished  in  Packard  v.  Johnson  (Cal.),  4  Pac.  635,  holding 
decree  adjudging  party's  grantor  had  some  estate  in  land  in  contro- 
versy shows  color  of  title. 

Necessity  of  Color  of  Title,  not  expressly  made  a  condition  by 
statute,  in  adverse  possession.    See  note,  15  L.  R.  A.  (n.  s.)  1215. 

m 

33  Cal.  678-686,  PECK  T.  STRAUSS. 

Irregularity  in  Mode  of  Service  of  Summons  is  merely  ground  for 
motion  to'set  aside  summons. 

Approved  in  Sodini  v.  Sodini,  94  Minn.  303,  110  Am.  St.  Rep.  371, 
102  N.  W.  862,  upholding,  on  collateral  attack,  default  judgment, 
when  return  showed  name  of  defendant  in  summons  was  not  true 
name  but  an  alias. 

33  CaL  690-694,  KTTJiKY  v.  WILSON. 

Possession  With  Claim  of  Title  is  Notice  to  purchaser  to  put  him 
on  inquiry  as  to  possessor's  rights. 

Distinguished  in  Womble  v.  Wilbur,  3  Cal.  App.  542,  86  Pac.  919, 
holding  bona  fide  purchaser  from  grantee  in  possession  under  escrow 
arrangement  for  delivery  of  deed  to  grantee  or  assigns  is  not  charge- 
able with  notice  of  prior  unrecorded  agreement  of  grantee  to  pay 
interest. 

Surrender  and  Destruction  of  Deed  does  not  revest  title  in  grantor. 

Approved  in  Miser  Gold  Mining  etc.  Co.  v.  Moody,  37  Colo.  316,  86 
Pac.  337,  holding  where  deed  to  corporation  was  returned  to  grantors 
for  correction,  he  held  such  deed  in  trust  for  grantee. 

E^ect  of  Destruction  or  Cancellation,  or  redelivery  to  grantor  for 
(hat  purpose,  of  delivered  but  unrecorded  deed.  See  note,  18  L.  R. 
A.  (n.  s.)  1170. 
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Effect  of  PossesBion  of  real  property  as  notice.  See  notes,  104  Am. 
St.  Rep.  335;  13  L.  R.  A.  (n.  s.)  81. 

Effect  of  Legal  Remedy  upon  Equitable  Jurisdiction  to  remove  cloud 
on  title.    See  note,  12  L.  R.  A.  (n.  a.)  56. 

33  OaL  694-697,  CARET  ▼.  PHILADELPHIA    ETO.    PETROLEUM 
CO. 

In  Action  Against  Private  Corporation  on  contract  made  hj  person 
in  its  behalf,  purporting  to  act  as  its  agent,  parol  is  admissible  to 
show  person  was  authorized  to  act  as  its  agent. 

Approved  in  Judell  v.  Goldfield  Realty  Co.,  32  Nev.  359,  108  Pac. 
4J58,  where  corporation  which  took  over  business  of  another  held  oat 
secretary  as  authorized  to  make  settlements  with  creditors  of  latter 
and  corporation  accepted  benefits  of  contracts  so  made,  third  persons 
could  enforce  note  made  by  secretary  in  name  of  corporation  in  pay- 
ment of  claim. 

Private  Corporations  have  Same  Powers  as  natural  persons  with 
regard  to  appointment  of  agents  and  making  contracts,  unless  limited 
by  charter. 

Approved  in  Coipe  v.  Jubilee  Min.  Co.,  2  Cal.  App.  397,  84  Pac.  325, 
holding  appointment  of  superintendent  of  mine  ratified  by  silence  of 
directors  who  had  full  knowledge  of  his  acting  as  such. 

Account  Stated  Alters  Nature  of  Original  Indebtedness,  and  con- 
stitutes new  promise  of  undertaking. 

Approved  in  Naylor  v.  Lewiston  etc.  Ry.  Co.,  14  Idaho,  804,  96  Pac. 
578,  action  may  be  maintained  on  account  stated  without  proving 
original  items. 

An  Action  on  an  Account  Stated  is  not  founded  upon  the  original 
items,  but  upon  the  balance  ascertained  by  the  mutual  consent  of 
parties. 

Distinguished  in  Kearney  v.  Bell,  160  Cal.  670,  117  Pac.  928,  in 
action  on  account  stated,  defendant  may,  under  proper  pleading,  show 
assent  thereto  was  procured  by  fraud. 

83  Cal.  6G8-703,  HOOD  V.  HAMILTON. 

Wbat  is  Community  Property.    See  note,  126  Am.  St.  Rep.  118. 

Real  Property  Oranted  by  Qovemment  to  citizen  as  separate  or 
community  property.    See  note,  96  Am.  St.  Rep.  916. 
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34  OaL  11-14»  FBISBIS  ▼.  FOOABTT. 

Writ  of  AflBlstance  will  Issue  in  Foreclosoro  against  all  defendants 
^rved  and  included  in  decree. 

Approved  in  Fox  y.  Stubenraueh,  2  Cal.  App.  93,  83  Pac.  84,  holding 
writ  of  assistance  will  issue  against  anj  defendant  named  in  judg- 
ment; dissenting  opinion  in  Anderson  v.  Thompson,  3  Ariz.  69,  20  Pac. 
805,  majority  holding  writ  of  assistance  lies  in  favor  of  purchaser 
at  foreclosure  sale  to  remove  claimants  under  homestead  law  when 
they  had  disclaimed  all  right  and  had  been  dismissed  from  suit. 

34  CaL  18-26,  FBIEDLANDEB  ▼.  LOUOKS. 

Jurisdictional  Facta  in  Inaolvency  Proceedings  are  petition  setting 
forth  state  of  facts  to  bring  case  within  statute  and  publication  of 
notice  to  creditors. 

Approved  in  Newlove  v.  Mercantile  Trust  Co.,  156  Cal.  665,  105 
Pac.  975,  holding  failure  to  include  in  inventory  certain  real  property 
of  insolvent  did  not  affect  jurisdiction  of  court  when  questioned  on 
collateral  attack. 

34  OaL  25-28,  OUPHAKT  ▼.  WHTTNET. 

Where  Demurrer  is  Filed  Party  cannot  be  In  Default  until  it  is 
disposed  of. 

Approved  in  Smith  ▼.  Clyne,  16  Idaho,  468,  101  Pac.  819,  following 
rule;  Dible  v.  Hanson,  17  N.  D.  23,  114  N.  W.  372,  holding  void  de- 
fault judgment  entered  by  clerk  without  order. 

34  OaL  2S-^6,  SOLOMON  ▼.  KBESE. 

Ad  Damnum  Clause  is  Test  of  Jurisdiction  of  appellate  court. 

Approved  in  Bubio  Canyon  etc.  Assn.  v.  Everett,  154  Cal.  31,  96 
Pac.  812,  holding  appellate  court  has  jurisdiction  of  appeal  from  judg- 
ment for  title  to  pipe-line  and  damages  for  injury  thereto  of  one 
hundred  dollars,  although  plaintiff  had  parted  with  his  interest  in 
thO'pipe-line  before  appeal. 

(M3) 


84  Gal.  39-81     NOTES  ON  CALIFOBNIA  B^POBTS.  644 

34  CaL  39-48,  NUDD  T.  THOMPSON. 

AdmiBsion  In  One  of  Several  Answers  is  not  available  in  proof  of 
issues  raised  by  others. 

Beaffirmed  in  The  Snipsie  Go.  ▼.  Smith,  7  Gal.  App.  151,  93  Pac.  1035. 

If  Answer  Contains  Denial  of  Material  Facts  alleged,  plaintiff  is 
not  entitled  to  judgment  on  pleadings  even  though  entire  cause  of 
action  is  confessed  in  special  defense. 

Approved  in  Thomas  v.  Bay,  48  Golo.  427,  110  Pac.  79,  following 
rule;  Casci  v.  Ozalli,  158  Gal.  283,  110  Pac.  933,  applying  rule  in  quiet 
suit  in  which  allegations  of  ownership  and  possession  were  specifically 
denied  in  answer. 

Bight  to  Plead  Inconsistent  Defenses.  See  note,  48  L.  B.  A.  198, 
204. 

Miscellaneous. — Cited  in  Wendling  etc.  Go.  v.  Glenwood  etc.  Go., 
153  Gal.  416,  95  Pac.  1031,  to  point  that  in  action  for  conversion  of 
personal  property  evidence  of  fraud  is  admissible  without  allegation 
thereof  in  complaint. 

34  Cal.  43-60,  91  Am.  Dec.  672,  MAYNABD  ▼.  FIBEMAN'S  FUND 
INS.  CO. 

Directors  of  Corporation  are  Deemed  to  be  mind  and  soul  of  cor- 
porate entity,  and  motives  of  directors  when  material  to  fact  in  issue 
are  to  be  imputed  to  corporation. 

Approved  in  Lowe  v.  Yolo  County  etc.  Water  Co.,  157  Gal.  511,  512, 
108  Pac.  300,  301,  holding  declarations  of  president  and  general  mana- 
ger of  corporation  admissible  as  showing  intent  and  motive  of  cor- 
poration in  illegally  refusing  to  furnish  water. 

Iiiability  for  Indndng  Breach  of  contract.  See  note,  21  L.  B.  A. 
235. 

Liability  of  Principal  for  unauthorized  acts  of  agent.  See  note, 
88  Am.  St.  Bep.  794. 

Corporate  Liability  for  Libel  and  Slander.  See  note,  115  Am.  St. 
Bep.  722. 

Whether  Article  Susceptible  of  Libelous  Meaning  is  rendered  non- 
libelous  by  fact  that  it  would  not  be  understood  in  libelous  sense  by 
plaintiff's  acquaintances.    See  note,  1&  L.  B.  A.  (n.  s.)  622. 

S4  CaL  6S-76,  91  Am.  Dec.  681,  BICHABDSON  ▼.  EIEB. 

Owner  of  Ditch  is  Liable  for  Injuries  due  to  his  negligent  use  of 
ditch. 

Approved  in  Bacon  v.  Kearney  Vineyard  Syndicate,  1  Gal.  App. 
176,  82  Pac.  85,  following  rule. 

Use  of  Natural  Stream  to  Convey  appropriated  water.  See  note, 
51  L.  B.  A.  931.  '       " 

S4  Cal.  79-81,  PABBOTT  v.  DEN. 

Judgment  by  Default  will  not  be  Opened  unless  it  appears  prima 
facie  that  judgment  as  it  stands  is  unjust. 

Approved  in  California  Casket  Co.  v.  McGinn,  10  Gal.  App.  9,  100 
Pac.  1079,  holding  erroneous  order  setting  aside  default  judgment; 
Donlan  v.  Thompson  Falls  etc.  Min.  Co.,  42  Mont.  267,  112  Pac.  448, 
defendant  not  entitled  to  have  default  set  aside  when  affidavit  failed 
to  show  valid  defense  on  merits;  Pearce  v.  Butte  Elee.  By.  Co.,  40 
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Mont.  324,  106  Pac.  564,  refusing  to  open  default  when  answer  ten- 
dered is  mere  denial. 

84  CaL  81-90»  DAVIS  ▼.  MITCHELL. 

Maker  of  Note  cannot  Defend  on  Note  against  purchaser  at  execu- 
tion sale  from  payee  that  it  was  given  as  part  of  transaction  in  fraud 
of  payee's  creditors. 

Approved  in  Gutierrez  v.  Brinkerhoflf  (Cal.),  1  Pac.  486,  holding 
right  of  action  could  not  arise  against  partner  in  fraud. 

LtabiUtsr  of  Promissory  Note  to  attachment  or  execution.  See  note, 
14  L.  R.  A.  (n.  B.)  1235. 

34  OaL  90-92,  BABSTOW  ▼.  NEWMAN. 

Party  may  be  In  Posaesslon  of  Land  without  personal  residence 
thereon. 

Approved  in  Moore  v.  Moore  (Cal.)y  34  Pac.  91,  following  rule; 
Johnston  v.  Abnquerque,  12  N.  M.  28,  72  Pac.  11,  holding  inclosure  of 
land  followed  by  neglect  to  maintain  fences  did  not  show  such  posses- 
sion as  to  entitle  claimant  to  benefit  of  statute  of  limitations. 

Errors  of  Law  R^ed  on  in  Motion  for  new  trial  must  be  particu- 
larly specified  in  the  statement. 

Reaffirmed  in  Chase  v.  Alaska  F.  ft  L.  Co.,  2  Alaska,  84. 

84  CaL  92-100,  LANGENOUB  ▼.  FRENCH. 

Statutes  Should  be  so  Construed  as  to  give  some  effect,  if  possible, 
to  every  part. 

Approved  in  Edwards  v.  Sweigert,  15  Cal.  App.  507,  115  Pac.  258, 
following  rule;  Primm  v.  Superior  Court,  3  Cal.  App.  212,  84  Pac.  788, 
holding  sections  553  and  946,  Code  of  Civil  Procedure,  allow  attach- 
ment to  continue  in  force  pending  plaintiff's  appeal  from  judgment 
in  favor  of  defendant. 

34  Cal.  100-109,  KING  ▼.  DAVIS. 

Wbere  SufAdency  of  Pleading  to  Raise  particular  issue  is  not  ob- 
jected to,  and  evidence  is  introduced  and  such  issue  found  upon,  ques- 
tion of  sufficiency  of  pleading  cannot  be  raised  on  appeal. 

Approved  in  Gervaise  v.  Brookins,  156  Cal.  112,  103  Pac.  333,  hold- 
ing that  finding  of  fact  is  sufficient  showing  that  that  issue  was 
raised. 

34  Cal.  109-122,  91  Am.  Dec.  685,  NEVADA  WATER  CO.  y.  POWELL. 
Change  of  Use  or  Channel  of  water  appropriated.    See  note,  30  L. 
R.  A.  387. 

84  Cal.  125-136,  GAT  ▼.  MOSS. 

Findings  of  Fact  Unsupported  by  Evidence  cannot  be  questioned 
on  appeal  when  no  motion  was  made  for  new  trial  and  findings  were 
not  excepted  to  in  court  below. 

Approved  in  dissenting  opinion  in  Kerns  v.  Dean  (Cal.),  6  Pac.  706, 
majority  granting  new  trial  on  ground  that  facts  were  not  properly 
found,  although  appellant  did  not  move  for  new  trial. 

Conversion  of  Pledged  Property  by  invalid  sale.  See  note^  43  L.  R. 
A.  745,  751,  771. 
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34  OaL  146-149,  MOOBE  ▼.  WADDLE. 

In  Declaring  on  a  Specialty,  consideration  need  not  be  alleged. 

Approved  in  Alaska  Salmon  Co.  t.  Standard  Box  Co.,  158  Cal.  576, 
112  Pae.  458,  ayerment  in  complaint  in  action  for  damages  for  failure 
to  deliver  gooda  contraj&ted  for,  that  plaintiff  had  always  been  ready 
and  willing  to  receive  goods  and  to  pay  for  them  as  per  contract,  is 
sufficient  allegation  of  consideration  in  absence  of  demurrer. 

34  Cal.  163-164,  OAT  Y.  WINTEB. 
Special  Damages  mnat  be  Pleaded. 

Approved  in  Bazzo  v.  Yarni  (Cal.),  21  Pac.  763,  following  rule. 

In  Action  for  Wrongful  Deatb,  where  there  is  no  proof  of  conduct 
of  deceased,  jury  may  infer  ordinary  care  and  diligence  on  his  part. 

Approved  in  Ames  v.  Waterloo  &  Cedar  Falls  B.  T.  Co.,  120  Iowa, 
668,  95  N.  W.  166,  following  rule;  Pittsburgh,  Cincinnati  etc.  By.  Co. 
V.  Parish,  26  Ind.  App.  200,  91  Am.  St.  Bep.  120,  62  N.  E.  518,  hold- 
ing slight  positive  testimony  supported  conclusion  that  person  killed 
did  not  contribute  to  result. 

Distinguished  in  Wright  ▼.  Boston  ft  Maine  B.  B.  Co.,  74  N.  H. 
133,  124  Am.  St.  Bep.  949,  6^  Atl.  690,  8  L.  B.  A.  (n.  s.)  832,  where 
ond  killed  at  crossing  was  active  in  bringing  about  dangerous  situa- 
tion, absence  of  evidence  of  what  he  did  at  time  could  not  be  sup- 
plied by  conjecture  that  he  on  instinct  exercised  due  care;  Shumms 
V.  Rutland,  81  Yt.  202,  69  Atl.  950,  19  L.  B.  A.  (n.  s.)  973,  holding 
there  was  no  presumption  that  deaf  person  killed  at  crossing  exer- 
cised due  care. 

Presumption  of  Exerclae  of  Care.  See  notes,  116  Am.  St.  Bep.  113, 
114;  16  L.  B.  A.  267;  4  L.  B.  A.  (n.  a.)  344. 

Sliam  Pleadings.    See  note,  lid  Am.  St.  Bep.  643. 

34  Oal.  166-167,  ALLEN  y.  MABSHALL. 

Statute  of  Limitations  is  Stopped  by  Filing  Oomi^aint  and  amend- 
ment relates  back  to  date  of  filing. 

Approved  in  Link  v.  Jarvis  (Cal.),  3d  Pac.  207,  following  rule. 

Selatlon  of  New  Pleadings  to  statutea  of  limitations.  See  note, 
3  L.  B.  A.  (n.  8.)  269. 

34  Cal.  167-176,  HALLOCK  ▼.  JAUDIN. 

Failnre  to  Plead  to  Complaint  Stating  cause  of  action  admits  it 
to  be  true. 

Approved  in  Bandall  v.  Sanders,  71  Ark.  610,  77  S.  W.  56,  uphold- 
ing judgment  on  default. 

Judgment  by  Default  is  Final  Judgment  and  there  is  no  distinc- 
tion between  such  and  judgment  after  trial  as  to  right  of  appeal. 

Approved  in  Oregon  B.  &  Nav.  Co.  v.  McCormick,  46  Wash.  49, 
89  Pac.  187,  holding  owner  could  appeal  from  default  judgment  fix- 
ing compensation  for  land  taken  by  eminent  domain  for  error  in 
summoning  jury  to  fix  compensation. 

Denied  in  Luce  v.  Chin  Wa,  5  Haw.  630,  holding  no  appeal  lies 
from  judgment  by  default. 

Bevenue  Stamp  Forms  No  Part  of  promissory  note. 

Approved  in  Beer  v.  State,  42  Tex.  Cr.  606,  96  Am.  St.  Bep.  610, 
60  S.  W.  966,  following  rule. 
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Effect  of  Omission  to  Stamp  an  IzurtnuiMnt  or  to  cancel  stampe. 
See  notes,  84  Am.  St.  Bep.  192;  48  L.  B.  A.  308,  309,  317,  319. 

Miscellaneous. — Cited  in  Santa  Bosa  Bank  ▼.  Paxton,  149  Gal.  198, 
86  Pac.  194,  to  point  that  written  instrument  upon  which  cause  of 
action  is  founded  may  be  pleaded  bj  setting  forth  substance  and 
effect,  or  copying  in  complaint,  or  by  attaching  copy  to  complaint 
with  reference  thereto. 

34  CaL  176-178,  PEOPLE  ▼.  HOY  TEN. 

When  Evidence  baa  been  Improperly  Admitted  on  criminal  trial 
and  is  struck  out  by  oourt  and  jury  instructed  to  disregard  it,  the 
error  is  cured. 

Beaffirmed  in  People  v.  Herges,  14  Cal.  App.  275,  111  Pac.  624. 

Admissibility  of  Evidence  Obtained  by  Aid  of  involuntary  or  inad- 
missible confession.    See  note,  53  K  B.  A.  403^  408. 

34  OaL  181-182,  PEOPI£  T.  HAWXINa 

Beceivlng  Stolen  Gtooda  is  a  Different  Offense  from  being  accessory 
after  fact. 

Approved  in  Ex  parte  Gk>ldman  (Cal.),  88  Pac.  821,  holding  indict- 
ment charging  accused  with  concealing  commission  of  felony  does 
not  charge  him  with  being  accessory  after  fact. 

34  OaL  18&-190,  PEOPLE  v.  AH  KISC. 

Wbere  Defendant  was  Indicted  Under  False  Kama  and  tried  under 
true  name,  verdict  by  jury  under  false  name  is  not  open  to  doubt 
as  to  party  intended. 

Approved  in  Spofford  v.  Bhode  Island  Suburban  B.  Co.,  29  B.  L 
36,  69  Atl.  3,  upholding  verddct  when  rendered  by  mistake  in  name 
of  company  first  sued,  when  another  company  had  been  joined  as  de- 
fendant and  had  admitted  acts  charged  as  negligence,  and  trial  was  in 
faet  as  to  its  negligence. 

34  OaL  191-211,  PEOPLE  T.  OBONIN. 

mdictment  is  Sni&ciMit  if  It  Alleges  All  Acts  or  facts  which  have 
been  used  by  legislature  in  defining  particular  offense  charged. 

Approved  in  State  v.  Sly,  11  Idaho,  112,  113,  115,  80  Pac.  1126, 
1127,   holding  indictment  for  murder  sufficiently  alleged   death. 

Obarge  as  to  Credibility  of  Defendant's  Testimony  in  criminal  trial 
considered  and  held  correct. 

Approved  in  People  v.  Crowl  (Cal.),  34  Pac.  861,  approving  charge; 
People  V.  Byan,  152  Cal.  368,  92  Pac.  855,  approving  charge  as  to 
weight  to  be  given  to  defendant's  testimony  in  his  own  behalf; 
People  V.  Hill,  1  Cal.  App.  418,  82  Pac.  400,  holding  correct  charge 
given  as  to  weight  of  defendant's  evidence;  Bobertson  v.  Territory 
of  Arizona,  188  Fed.  787,  upholding  instruction  in  murder  case  in 
which  accused  testified  that  if  his  statements  were  convincing,  jury 
could  receive  and  act  upon  them,  and  if  not  they  could  reject 
them;  State  v.  Bartlett,  50  Or.  443,  444,  126  Am.  St.  Bep.  751, 
93  Pac.  244,  disapproving  charge  e.3  to  credibility  of  defendant's 
testimony  in  criminal  trial  as  seeming  to  leave  implication  it  was 
izMumbent  on  jury  to  consider  defendant's  testimony  false. 
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Blgbt  of  Court  to  Oantloii  Jury  m  to  believing  testimony  of  accused 
in  own  behalf.     See  note,  19  L.  B.  A.  (n.s.)   809,  818. 

Criticised  in  People  t.  Maughs,  149  Gal.  262,  86  Pac.  191,  holding 
erroneous  instmetion  that  where  defendant  offers  himself  as  witness, 
it  is  proper,  in  determining  his  credibility,  to  consider  consequences, 
inducements,  and  temptations  which  would  ordinarily  influence  per- 
son in  his  situation. 

Oirenxnatantial  Evidence  is  Sniftcient  for  conviction  if  it  is  such 
as  to  satisfy  jury  of  defendant's  guilt  beyond  all  reasonable  probabili- 
ties. 

Approved  in  People  v.  Daniela  (Cal.),  M  Pac.  234,  following  rule; 
People  V.  Taggart,  1  Cal.  App.  4^,  82  Pac.  396,  holding  correct,  in- 
struction given  as  to  circumstantial  evidence  in  language  used  in 
leading  case;  People  v.  Dole  (Cal.),  51  Pac.  946,  holding  correct 
charge  that  where  evidence  is  largely  direct  and  positive  and  cir- 
cumstantial evidence  is  not  inconsistent  therewith,  jury  must  convict. 

OircumstaiLtlal  Evidence.    See  note,  97  Am.  St.  Bep.  776,  800,  801. 

S4  Oal.  211-218,  PEOPUS  v.  NICHOIi. 

Wliere  KiUiBg  is  Intentional,  Deliberate,  and  premeditatea,  it  is 
murder  in  first  degree. 

Approved  in  People  v.  Ye  Poo,  4  Cal.  App.  739,  89  Pac.  463,  fol- 
lowing rule;  Ey tinge  v.  Territory,  12  Ariz.  141,  100  Pac.  446,  holding 
murder  by  poison  to  be  in  first  degree;  Bhea  v.  State,  63  Neb.  480, 
88  N.  W.  795,  holding  homicide  committed  during  robbery  to  be 
murder  in  first  degree. 

Declaration  of  Degree  of  Murder  in  indictment  is  mere  surplusage. 

Beaffirmed  in  State  v.  Noah,  20  N.  D.  292,  124  N.  W.  1126. 

Where  Defendant  was  Charged  With  Murder  in  second  degree,  re- 
fusal of  instruction  that  he  could  not  be  found  guilty  in  first  degree 
is  not  prejudicial  error  when  jury  returned  verdict  in  second  degree. 

Approved  in  Loudenback  v.  Territory,  19  Okl.  aoi,  91  Pac.  1031, 
where  defendant  was  on  trial  for  higher  degree  of  crime  and  court 
correctly  instructed  jury  as  to  lower  degree,  and  jury  returned  ver- 
dict in  lower  degree,  defendant  cannot  complain. 

There  Need  be  No  Appreciable  Time  Between  Intent  to  kill  and' 
act  to  constitute   murder  in  first  degree. 

Beaffirmed  in  State  v.  Prolow,  98  Minn.  453,  108  N.  W.  875. 

When  Jury  Could  Find  Defendant  Qullty  of  Murder  in  first  or 
second  degree,  failure  to  designate  degree  renders  verdict  uncertain. 

Distinguished  in  State  v.  McDonald,  16  S.  D.  83,  91  N.  W.  448, 
holding  verdict  of  guilty  as  charged  sufficiently  indicated  degree 
where  it  could  be  gathered  from  information. 

Instruction  as  to  Killing  in  Self-defense  considered  and  approved. 

Approved  in  Wilson  v.  Territory,  7  Ariz.  51,  60  Pac.  698,  approving 
same  instruction. 

What  Intoxication  will  Excuse  Crime.    See  note,  36  L.  B.  A.  465. 

84  OaL  218-224,  PEOPLE  ▼.  AH  HOW. 
Power  of  Court  to  DlBSOlve  Trust.    See  note,  18  It,  B.  A.  777. 
When  Confession  Voluntary.    See  note,  18  L.  B.  A.  (n.  s.)  833. 
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84  OaL  281-236,  91  Am.  Dec.  692,  LEVABONI  ▼.  MXLLEB. 
PoUution  of  Stream  by  Mining.    See  note,  24  L.  R.  A.  64. 

84  OaL  235-242,  MdEINKEY  ▼.  TUTTIiE. 

Mntaal  Mistake  of  Defendants  in  Begard  to  retention  of  counsel 
is  ground  for  setting  aside  default. 

•Approved  in  Barto  v.  Sioux  City  Electric  Co.,  119  Iowa,  185,  93 
N.  W.  270,  following  rule;  Farmers'  Exchange  Bk  v.  Trester,  145 
Iowa,  670,  124  N.  W.  795,  holding  mistake  between  attorney  and 
counsel  as  to  looking  up  evidence  gronnd  for  setting  aside  default. 

34  CaL  242-246,  PEOPLE  ▼.  8TIEKMAN. 

CMcken-honse  la  "House"  Witliin  Meaning  of  statute  defining 
burglary. 

Approved  in  Gunter  v.  State,  79  Ark.  434,  116  Am.  St.  Bep.  85,  96 
8.  W.  182,  following  rule. 

84  OaL  246-248,  HIMMELMAN  v.   OUVEB. 

Board  of  Supenrisors  of  San  Francisco  may  Beadvertise  for  bids  when 
contractor  has  failed  to  perform  work,  without  repeating  steps  neces- 
sary to  obtain  jurisdiction. 

Approved  in  Lexington  v.  Commercial  Bank,  1<30  Mo.  App.  694, 
108  S.  W.  1096,  on  failure  of  lowest  bidder  to  enter  into  contract 
for  street   work  council   may   readvertise   for  bids. 

Implied  Bight  to  Interest  on  Taxes  or  assessments.  See  note,  6 
L.  B.  A.  (n.  s.)  695. 

34  OaL  254-258,  OUBBEY  ▼.  ALLEN. 

Where  Land  is  Purchased  in  Name  of  One  Person  and  considera- 
tion paid  by  another,  a  trust  results  in  favor  of  one  paying  the  con- 
sideration. 

Approved  in  Zenda  Mining  &  Milling  Co.  v.  Tiffin,  11  Cal.  App. 
65,  104  Pac.  12,  following  rule;  Mallagh  v.  Mallagh  (Cal.),  16  Pac. 
537,  following  rule  and  holding  that  consideration  need  not  be  money. 

34  Oal.  258-265,  GLEASON  y.  WHITE. 

Claim  of  Surviving  Partner  in  Partnership  Matters  cannot  be 
presented  to  administrator  of  estate  of  deceased  partner  until 
affairs  of  partnership  are  wound  up. 

Approved  in  McKay  v.  Joy  (Cal.),  9  Pac.  942,  holding  surviving 
partner  cannot  bring  suit  against  administrator  of  deceased  partner's 
estate  without  first  presenting  account  to  administrator;  Foss  v. 
Dawes,  72  Neb.  609,  101  N.  W.  238,  contribution  for  payment  of 
partnership  debts  cannot  be  enforced  until  there  is  final  settlement 
of  partnership  affairs. 

Contingency  of  Claim  as  Affecting  Limitation  of  time  for  presenta- 
tion.   See  note,  58  L.  B.  A.  89. 

34  OaL  265-269,  WHEELOCK  v.  WABSCHAUEB. 

Acquisition  of  Adverse  Title  as  Defense  to  unlawful  detainer.  See 
note,  120  Am.  St.  Bep.  58. 

Effect  of  Judgment  in  Ejectment  against  tenant  upon  landlord 
not  ^  party,  or  vice  versa.  See  notes,  11^  Am.  St.  Bep.  28;  26  L. 
R.  A.   (n.s.)   597. 


r 

i 


84.  Oal.  270-329    NOTES  ON  CALIFOBNIA  BEPOBT&  650 

84  OaL  270-273,  HE88  ▼.  WINKOL 

Wlien  Tit^  to  Mining  Claim  is  in  Litlgatioii,  injunction  may  be 
granted  to  preserve  property  pending  litigation. 

Beai&rmed  in  Safford  v.  Flemming,  13  Idaho,  275,  89  Pae.  828. 

Injiinction  Lies  to  ProMxre  Mining  Claim  when  title  is  in  litigation. 

Approved  in  Bullard  v.  Kempff,  119  Cal.  13,  50  Pac.  781,  holding 
preliminary  injunction  against  removal  of  bulkhead  on  boundary  of 
lots  should  be  allowed  to  9tand  during  trial  of  action  to  enjoin  re- 
mo  vaL 

84  CaL  278-277,  WEBSTEB  ▼.  BTBKE8. 
Irregolaritiea  Avoiding  Elections.    See  note,  90  Am.  St.  Bep.  60. 

84  Cal.  281-284,  HASKELL  ▼.  BABTLETT. 

Iinplied  Bight  to  Interest  on  Taxes  or  assessments.  Bee  note,  6 
li.  B.  A.  (n.s.)  095. 

84  CaL  284-202,  8HABP  ▼.  CONTBA  COSTA  CO. 

County  cannot  be  Sued  by  Creditors,  since  it  is  a  part  of  state 
government. 

Approved  in  People  v.  San  Joaquin  Valley  Agricultural  Assn.,  161 
Gal.  806,  91  Pac.  744,  holding  property  of  district  agricultural  associa- 
tion organized  under  act  of  April  15,  1880,  cannot  be  taken  upon 
execution  by  its  creditors. 

84  CaL  293-801,  JOHNSON  ▼.  LAMPINa. 
Garnishment  of  Unliauldated  Claims.    See  note,  59  L.  B.  A.  857,  361, 

84  Cal.  302-307,  91  Am.  Dec.  605,  BBUSIE  ▼.  OBIFFITH. 

Team  of  Teamster  Is  not  Exempt  ftom  Execution  when  not  used 
as  principal  mode  of  making  living. 

Approved  in  Van  Lue  v.  Wahrlich-Cornett  Co.,  l2  Cal.  App.  751, 
108  Pac.  718,  holding  judgment  debtor  could  not  claim  exemption 
from  execution  both  as  teamster  and  farmer;  Howell  v.  Boyd,  2  Cal. 
App.  490,  84  Pac.  317,  holding  exemption  cannot  be  claimed  as  farmer 
after  retirement  from  actual  pursuit  of  that  occupation. 

As  to  Wbo  are  Laborers,  Employees,  or  Servants  within  statutes 
giving  them   preferences.    See   note,   18   Ii.   B.   A.  309. 

34  Cal.  307-809,  PEOPLE  ▼.  STACET. 
Organization  of  Grand  Jury.    See  note,  27  L.  B.  A.  777. 

84  Cal.  309-310,  PEOPLE  v.  FEBGUSON. 

Bill  of  Exceptions  must  be  Settled  and  signed  by  judge. 

Approved  in  Chandler  v.  State,  3  Okl.  Cr.  257,  105  Pac.  376,  and 
Bradford  v.  State,  3  Okl.  Cr.  373,  106  Pac.  538,  both  following  rule; 
People  V.  Schultz,  14  Cal.  App.  108,  111  Pac.  272,  refusing  to  con- 
sider record  on  appeal  as  not  being  properly  authenticated. 

84  Cal.  321-329,  JOLLET  v.  FOLTZ. 

Jurisdiction  of  Justice's  Court  must  be  affirmatively  shown  by  one 
relying  upon  its  judgment. 

Approved  in  Ferguson  v.  Basin  Consolidated  Mines,  152  Cal.  715, 
93  Pac.  869,  holding  affirmative  showing  must  be  made  that  proper 
certificate  was  attached  to  justice's  court  summons  served  outside 
eounty  to  sustain  claim  based  on  default  judgment;  Harlan  v.  Glad- 
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ding,  McBean  ft  Co,,  7  Cal.  App.  53,  93  Pae.  401,  holding  void  at* 
taehment  issued  hj  justice  acting  for  another  upon  oral  request. 

S4  CaL  829-334»  NOBWOOD  T.  KENFJELD. 

Judgmemt,  to  be  Valid,  moBt  be  Bendered  by  court  of  competent 
jarisdiction  at  time  and  place  and  in  form  prescribed  by  law. 

Approved  in  Hanley  v.  City  of  Medford,  56  Or.  176,  183,  108  Pac. 
190,  19&,  judge  of  one  circuit  court  cannot  call  special  term  in 
another  district. 

Power  of  Officials  to  Act,  as  Determined  by  place  of  performance. 
See  note,  33  L.  B.  A.  88. 

View  by  Jury.    See  note,  42  L.  B.  A.  386. 

34  CaL  334-^6,  PIEBCT  ▼.  OBANHALK     * 
liOcatiOB  0(f  Boundaries.    See  note,  129  Am.  St.  Bep.  999. 

34  OaL  365-^0,  94  Am.  Dec.  722,  ABBXNGTON  ▼.  TJ.SOONL 

Becord  Title  is  Cloud  on  Title  acquired  subsequently  by  limitations. 

Beaffirmed  in  Drinkwater  v.  Hollar,  6  Cal.  App.  122,  91  Pac.  666. 

AdTorse  Possession  for  Period  of  Limitations  gives  perfect  title 
to  adverse  holder. 

Approved  in  Wutchumna  Water  Co.  v.  Bagle,  148  Cal.  764,  84 
Pac.  164,  holding  prescriptive  right  in  use  of  water  acquired  by 
adverse  holding;  Allen  ▼.  Allen  (Cal.),  27  Pac.  32,  and  Green  v. 
Thornton,  8  Cal.  App.  165,  96  Pac.  386,  both  to  point  that  right  to 
redeem  on  mortgage  given  for  debt  is  barred  when  debt  is  barred; 
Boe  V.  Arnold,  54  Or.  06,  102  Pac.  204,  one  claiming  title  by  adverse 
possession,  but  recognizing  superior  title  of  government,  and  seek- 
ing to  acquire  it,  may  assert  such  title  against  one  claiming  under 
prior  grant. 

IHstingui&hed  in  Goldman  v.  Sotelo,  8  Ariz.  91,  68  Pac.  560,  hold- 
ing under  Arizona  statutes  possession  under  limitations  must  have 
color  of  title  or  be  founded  on  deed  to  give  perfect  title. 

Effect  of  Bar  of  Statute  of  limitations.  See  note,  95  Am.  9t.  Bep» 
672,  676. 

34  OaL  391-432,  94  Am.  Doc.  742,  HAHN  ▼.  ITRTJiY. 

Judgment  Is  Void  if  Becord  Discloses  lack  of  jurisdiction  of  court. 

Approved  in  Johnston  v.  Southern  Pacific  Co.,  150  Cal.  537,  89 
Pac.  349,  holding  that  when  record  does  not  show  that  minor  over 
fourteen,  for  whom  personal  injury  suit  is  brought  by  guardian  ad 
litem,  gave  consent  to  appointment  of  such  guardian,  judgment 'in 
suit  is  void. 

Affldayit  and  Order  of  Publication  do  not  form  part  of  judgment- 
roll  and  cannot  be  examined  to  determine  validity  of  judgment  by 
default. 

Approved  in  Estate  of  McNeil,  155  Cal.  342,  100  Pac.  1000,  following 
rule;  Emery  v.  Kipp,  154  Cal.  85,  129  Am.  St.  Bep.  141,  97  Pac.  19, 
19  L.  B.  A.  (n.  s.)  983,  holding  judgment  quieting  title  against 
married  woman  under  maiden  name  not  void  on  face  of  record; 
Estate  of  Hancock,  156  Cal.  811,  134  Am.  St.  Bep.  177,  100  Pac. 
61,  holding  record  showing  insufficient  affidavit  of  publication  in 
divorce  renders  judgment   void. 

Service  of  Process  Sufficient  to  Constitute  due  process  of  law.  See 
note^  50  L.  B.  A.  583. 
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Becltals  In  Judgnwiit  of  Court  of  Oeneral  jurisdietion  are  presump- 
tive ^idence  of  their  truth. 

Approved  in  Page  v.  Smith,  6  Gal.  App.  3S5,  90  Pac.  48i2,  applying 
rule,  where  judgment  by  superior  court  was  collaterally  attacked 
on  ground  of  jurisdiction;  Aldrich  v.  Barton,  153  Cal.  494,  95  Pac. 
903,  holding  certificate  of  discharge  from  state  insane  hospital  under 
section  2189,  Political  Code,  open  l^o  collateral  attack  on  question 
of  jurisdiction;  Livermore  v.  Batti,  150  Cal.  461,  89  Pac.  330,  hold- 
ing recital  in  record  settling  account  of  guardian  that  notice  was 
given  by  posting,  it  will  not  be  presumed  that  jurisdiction  was  ac- 
quired by  appearance;  Seaboard  Nutional  Bank  v.  Ackerman,  16  Cal. 
App.  59, 116  Pac.  93,  fact  that  evidence,  in  action  on  burned  judgment, 
doee  not  show  upon  whom  or  how  service  of  summons  in  original  action 
was  mad«,  is  immaterial;  Guardianship  of  Treadwell,  3  Cof.  Prob.  316, 
where  letters  of  guardianship  are  granted  by  superior  court  of  on^e 
county,  order  refusing  to  vacate  same  on  ground  that  minors  are  non- 
residents bars  application  for  letters  in  another  county;  McKenna 
v.  Cosgrove,  41  Wash.  337,  83  Pac.  242,  holding  mortgage  by  execu- 
trix presumed  to  be  regularly  executed  under  order  of  court;  Taylor 
V.  Huntington,  34  Wash.  460,  75  Pac.  1106,  holding  judgment  equally 
entitled  to  credit  whether  jurisdiction  was  general  or  specially  con- 
ferred by  statute. 

Legal  Prestunptions.    See  note,  106  Am.  St.  Bep.  687. 

Judgment-roll,  in  Case  of  Default  Judgment  in  quiet  title  suit, 
consists  of  summons,  affidavit  or  proof  of  service,  complaint  with 
default  indorsed  thereon,  and  copy  of  judgment. 

Approved  in  O'Neill  v.  Potvin,  13  Idaho,  726,  93  Pac.  21,  follow- 
ing rule;  Harpold  v.  Doyle,  16  Idaho,  686,  102  Pac.  162,  holding  order 
and  affidavit  for  publication  of  summons  not  part  of  judgment-roll. 

JuriBdiction  of  Superior  Court  Need  not  Affirmatiyely  Appear  in 
judgment-roll;   if  it   does  not,  and   contrary   does  not  affirmatively 
appear,  jurisdiction  will  be  conclusively  presumed. 

Approved  in  Bice  v.  Bamberg,  59  S.  C.  505,  38  8.  E.  211,  holding 
it  error  to  submit  to  jury  question  of  loss  of  proof  of  service  of  sum- 
mons from  record  where  there  was  no  evidence  of  such  loss,  and 
record  shows  acceptance  of  service;  Providence  County  Savings  Bk. 
v.  Hughes,  26  B.  I.  78,  106  Am.  St.  Bep.  682,  58  Atl.  256,  order  ap- 
pointing guardian  on  petition,  which  did  not  recite  statutory  ground, 
is  subject  to  collateral  attack,  lack  of  jurisdiction  appearing  affirma- 
tively on  record;  O'Neill  v.  Potvin,  13  Idaho,  726,  727,  728,  729,  93 
Pac.  22,  23,  upholding  judgment  on  collateral  attack. 

Minutes  of  Oourt  cannot  be  Used  to  contradict  record. 

Approved  in  Harwood  v.  Wentworth,  4  Ariz.  401,  42  Pac.  1030, 
journals  of  houses  of  legislature  inadmissible  to  show  parts  of  bill 
as  passed  by  houses  were  omitted  from  enrolled  bill  signed  by 
governor. 

Miscellaneous. — Cited  in  Gambert  v.  Hart,  44  Cal.  551,  referring 
historically   to   principal   case. 

34  CaL  432-463,  PEOPLE  ▼.  McOBEEBY. 

Oonstitutional  Provisions  Against  Double  Taxation  do  not  apply 
to  license  taxes. 

Approved  in  Los  Angeles  v.  Los  Angeles  etc.  Co.,  152  Cal.  767, 
93  Pac.  1007,  holding  license  not  tax  on  property  within  meaning  of 
article  XIII,  section  1,  Constitution. 
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Gonstitatlonal  Bquality  in  Relation  to  corporate  taxation.  See 
note,  60  L.  B.  A.  366. 

In  Suit  to  OoUact  Tax  on  Mortgagos  from  mortgagee  defendant 
cannot  plead  that  mortgagor  is  also  taxed  on  the  mortgaged  property. 

Approved  in  Haclcfeld  v.  Lnce,  4  Haw.  185,  holding  mortgages  may 
be  taxed  although  mortgaged  property  is  also  taxed  for  full  value; 
Brooks  V.  Town  of  West  Springfield,  193  l^ass.  196,  79  N.  E.  339, 
holding  taxable  corporation  bond  secured  by  mortgage  on  property 
already  taxed. 

Taxation  of  Mortgage  and  Beal  Estate  at  full  value  as  double 
taxation.     See  note,  23  L.  B.  A.  (n.  s.)   154. 

Omission  of  Assessor  Through  Mistake  in  fact  or  misapprehension 
of  law  to  assess  certain  parcels  of  property  does  not  invalidate 
whole   assessment-roll. 

Approved  in  Chicago  ft  N.  W.  B.  Co.  v.  State,  1^7  Wis.  627,  108 
N.  W.  576,  following  rule;  Doty  Lumber  ft  Shingle  Co.  v.  Lewis 
County,  60  Wash.  433,  111  Pac.  564,  failure  of  assessor  to  assess 
money,  on  erroneous  advice  of  attorney  general,  does  not  invalidate 
tax  on  other  property. 

A  Tax  is  a  Charge  Levied  by  Sovereign  Power  upon  property  of 
its  subject. 

Approved  in  State  v.  Western  ft  Atlantic  B.  B.  Co.,  136  Ga.  625, 
71  S.  E.  1058,  income  tax  referred  to  in  section  11  of  act  of ^1889, 
to  lease  Western  and  Atlantic  Bailroad,  is  tax  levied  in  exercise  of 
sovereignty. 

Invalidity  of  Exemption  Clause  in  revenue  act  does  not  make  residue 
of  act  which  is  complete  in  itself  void. 

Approved  in  Bobinson  v.  Amita  County,  2  Miss.  Dec.  81,  invalidity 
of  exemption  clause  in  tax  law  does  not  make  law  imposing  tax  void. 

Exemption  from  Taxation  or  Assessment  of  lands  owned  by  gov- 
ernmental bodies,  or  in  which  they  have  an  interest.  See  note,  132 
Am.  St.  B«p.   309. 

Power  of  State  Legislature  to  exempt  from  taxation.  See  note, 
19  L.  B.  A.  79. 

34  Cal.  464-469,  ESTATE  OF  HAMILTON. 

Collateral  Attack  on  Bight  of  acting  administrators.  See  note,  81 
Am.  St.  Bep.  5^7. 

S4  CaL  476-483,  SPAKAOEL  v.  DELUKOEB. 

Motion  for  New  Trial  may  be  Made  before  or  after  entry  of  judg- 
ment or  making  up  of  judgment- roll. 

BealRrmed  in  Hamilton  v.  Murray,  29  Mont.  87,  74  Pac.  77. 

34  Cal.  492-503,  PEOPLE  V.  BAYMOND. 

Corporate  Taxation  and  the  Commerce  Clause.  See  note,  60  L.  B. 
a'.  644. 

84  CaL  503-506,  DAVIDSON  ▼.  BANKIN. 

Bight  of  Action  Against  Stockholders  en  individual  liability  ac- 
crues at  same  time  as  right  against  corporation. 

Approved  in  Miller  v.  Lane,  160  Cal.  93,  116  Pac.  60,  applying  rule 
in  action  to  enforce  liability  of  stockholders  under  Colorado  statute; 
Boyd  V.  Mutual  Fire  Assn.,  116  Wis.  169,  96  Am.  St.  Bep.  948,  90 
N.  W.  1091,  61  L.  B.  A.  918,  right  of  action  against  stockholder  of 
corporation  accrued  on  its  being  declared  insolvent. 
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Statate  of  Limitations  in  Actiont  against  corporate  d&een  and 
tftockholdera.     See  note,  96  Am.  St.  Bep.  974. 

Time  of  Accrual  of  Sight  of  Action  as  to  Btoekholder's  liability. 
See  note,  10  L.  B.  A.  (n.  s.)  903. 

Contingency  of  Claim  as  Affecting  Limitation  of  time  for  presenta- 
tion.   See  note,  58  L.  B.  A.  85. 

84  Cal.  518-519,  LYNCH  V.  DTTNN. 

Filing  of  Notice  of  Appeal  must  precede  or  be  contemporaneous  with 
service  thereof. 

Approved  in  State  ▼.  District  Court,  34  Mont.  115,  115  Am.  St.  Bep. 
522,  85  Pac.  872,  following  rule;  State  t.  District  Court,  32  Utah,  422, 
91  Pac.  135,  notice  of  intention  to  file  undertaking  does  not  support 
appeal  from  justice  court,  but  notice  of  actual  filing  must  be  given. 

34  Cal.  620-548,  PEOPLE  ▼.  PB0VINE8. 

Police  Conrt  of  Baa  Francisco  is  municipal  court  within  meaning  of 
constitution. 

Approved  in  In  re  Baxter,  8  Cal.  App.  722,  86  Pac.  1000,  holding 
"recorder"  and  "police  judge"  synonymous  as  used  in  San  Bernardino 
charter. 

Board  of  Sapervisom  is  not  an  Inferior  Court. 

Approved  in  Chinn  v.  Superior  Court,  156  Cal.  481,  105  Pac.  581, 
holding  no  appeal  lies  to  superior  court  from  order  of  supervisors 
establishing  irrigation  district. 

Article  HI  of  Constltation  Refers  to  Respective  Departments  of  state 
government  and  not  to  local,  county  and  municipal  governments. 

Approved  in  Nicholl  v.  Roster,  157  Cal.  423,  424,  108  Pac.  305,  306, 
holding  constitutional  act  providing  for  appointment  of  probation 
officer  by  superior  court;  State  v.  Townsend,  72  Ark.  184,  79  S.  W. 
783,  office  of  town  recorder  not  incompatible  with  holding  office  of 
county  and  probate  judge  at  same  time;  Baltimore  etc.  B.  B.  Co.  v. 
Town  of  Whiting,  161  Ind.  234,  68  N.  E.  268,  upholding  statute  con- 
ferring powers  of  justice  of  peace  on  town  clerk;  State  v.  Brill,  100 
Minn.  518,  111  N.  W.  647,  holding  void  act  requiring  judges  of  dis- 
trict court  to  appoint  county  board  of  control. 

As  to  Whether  Judges  of  Municipal  or  Police  Coorts  may  be  vested 
or  burdened  with  powers  or  duties  of  nonjudicial  character.  See  note, 
19  L.  B.  A.  (n.  s.)  615. 

Legislature  may  Create  Offices  and  Confer  Powers  to  appoint  incum- 
bents upon  person  named  having  no  official  relation  to  any  depart- 
ment of  government. 

Approved  in  Bichardson  v.  Young,  122  Tenn.  519,  125  S.  W.  675, 
upholding  act  conferring  upon  board  of  elections,  to  be  appointed  by 
governor,  power  to  appoint  election  commissioners. 

34  Cal.  548-^54,  CHRISTY  Y.  DANA;  B.  C,  42  Cal.  174. 

Mortgage  Oiyen  by  Pre-emptor  Prior  to  entry  on  land  is  valid. 

Distinguished  in  Hafemann  v.  Gross,  199  U.  S.  346,  26  Sup.  Ct.  80, 
50  L.  Ed.  220,  holding  agreement  with  party  advancing  money  to  pay 
expenses  of  final  proof  on  public  lands  did  not  amount  to  mortgage 
of  land. 

Conveyance  Recorded  Before  Grantor  obtained  title,  as  notice.  See 
note,  23  L.  B.  A.  563. 
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84  CaL  55a-663,  PBAZtUS  t.  JETFEBSON  ETC.  MININa  00. 

lioeatipn  of  Mining  Claim.    See  note,  7  L.  B.  A.  (n.  s.)  772. 

Effect  of  Legal  Bamedy  upon  Equitable  Jnziadictlon  to  remoye  eloud 
on  title.    See  note,  12  L.  B.  A.  (n.  s.)  71. 

d4  CaL  663-^67,  BBOOEB  Y.  CAU>EBWOOD. 

In  Action  to  Detennine  Advene  Claim,  judgment  that  defendant 
has  no  just  claim  of  title  will  not  be  reversed  because  it  contains 
clause  restraining  defendants  forever  from  setting  up  such  claim. 

Approved  in  Borris  v.  McManus,  3  Cal.  A  pp.  582,  86  Pac.  912,  fol- 
lowing rule;  Cottonwood  Ditch  Co.  v.  Tbom,  39  Mont.  119,  101  Pac. 
826,  holding  court  could  enjoin  future  assertion  of  adverse  claim  ad- 
judged void  in  quiet  title  suit. 

Miscellaneous. — Cited  in  Xioreoz  v.  Jacobs  (Cal.),  3  Pac.  656,  to 
point  that  answering  averments  in  complaint  in  partition  is  not  dis- 
claimer, although  such  defendant  is  adjudged  to  have  no  interest  in 
the  realty. 

84  Cal.  667-^71,  HEAI.Y  v.  BUCHANAN. 

Period  Witbin  Wblch  Lettera  of  Administration  on  estates  of  de- 
ceased persons  may  be  granted  is  not  limited  by  law. 

Denied  in  Gwinn  v.  Melvin,  9  Idaho,  211,  108  Am.  St.  Bep.  119,  72 
Pac.  963,  holding  right  of  applicant  to  letters  of  administration  barred 
in  four  years  from  accrual  of  his  right. 

34  CaL  571-577,  F£OPI£  ▼.  HASTINGA 

AbsMice  of  Dollar-marks  from  Head  of  Column  and  before  figures 
on  assessment-roll  render  assessment  invalid. 

Beaffirmed  in  Fox  v.  Townsend,  152  Cal.  53,  91  Pac.  1007. 

Distinguished  in  Fox  v.  Wright,  152  Cal.  60,  91  Pac.  1005,  holding 
omission  of  dollar-marks  in  list  of  delinquent  taxes  immaterial  where 
figures  were  explained  in  publication;  Carter  v.  Osborn,  150  Cal.  622, 
89  Pac.  609,  holding  omission  of  dollar -mark  on  delinquent  tax  list 
immaterial. 

34  Cal.  580-586,  KEEBAN  v.  OBIFFITH 

Exception  to  Bnlings  of  Court  must  be  taken  when  made  to  be 
effectual  on  appeal. 

Approved  in  People  v.  Emmons,  7  Cal.  App.  688,  95  Pac,  1034,  and 
Bandall  v.  Freed,  154  Cal.  301,  97  Pac.  670,  both  following  rule. 

34  Cal.  591-594,  PEOPIiE  ▼.  BOBI^S. 

Possession  by  Defendant  of  Stolen  Property  other  than  that  de- 
scribed in  indictment  may  be  shown  on  trial  for  larceny. 

Beaffirmed  in  Territory  v.  Irivingston,  13  N.  M.,  324,  84  Pac.  1022. 

Evidence  of  Other  Crimes  in  criminal  cases.  See  note,  62  L.  B.  A. 
322. 

84  Cal.  594-600,  TUBNEB  v.  NOBTH  BEACH  ETC.  B.  B.  CO. 

Principle  is  Liable  for  All  Actual  Damage  resulting  from  malfeas- 
ance, negligence  or  tort  of  his  agent  in  course  of  his  employment,  but 
not  for  unauthorized  or  malicious  act  of  his  agent. 

Cited  in  Davis  v.  Hearst,  160  Cal.  165,  116  Pac.  540,  discussing  lia- 
bility of  newspaper  owner  for  punitive  damages  for  libel  where 
manager  had  carte  blanche  in  running  paper. 

Liability  of  Principal  for  unauthorized  acts  of  agent.  See  note, 
68  Am.  St.  Bep.  791. 
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Ezempluy  Damagis  for  Act  of  employee.  See  note,  101  Am.  8t. 
Bep.  762. 

Liability  for  Malicious  Act  of  Servant  when  master  owes  special 
duty  to  partj  injured.     See  note,  4  L.  B.  A .  (n.  s.)  493. 

34  OaL  601-608,  94  Am.  Dec.  770,  TBEABWELL  Y.  DAVIS. 

Where  Contract  is  Severable^  Valid  Part  will  stand  and  void  part 
fall. 

Approved  in  Porter  v.  Fisher  (Cal.),  34  Pac.  701,  holding  broker  en- 
titled to  commission,  on  sale  of  realty  with  personalty  thereon,  on  the 
personalty  only,  when  his  authority  was  by  parol. 

Gontract%  Consideration  for  Which  has  partly  failed,  or  is  partly 
illegal.  '  See  note,  117  Am.  St.  Bep.  498. 

Preference  by  Mortgage  or  Sale  as  assignment  for  creditors.  See 
note,  37  L.  B.  A.  340. 

34  CaL  611-616,  SHARP  v.  LUMLEY. 

Execution  may  Lawfully  Issne  After  Entry  of  judgment  before 
making  up  judgment-roll. 

Beaffirmed  in  Burton  ^.  Kipp,  30  Mont.  285,  76  Pac.  565. 

Entry  or  Record  Necessary  to  Complete  Judgment  or  order.  See 
note,  28  L.  B.  A.  634. 

Actual  Notice  of  Action  Pending  has  same  effect  as  filing  of  lis 
pendens. 

Approved  in  Martin  v.  Abbott,  72  Neb.  91,  100  N.  W.  142,  purchaser 
of  land  with  notice  of  claim  of  dower,  asserted  in  action  therefor, 
takes  subject  to  claims. 

Miscellaneous. — Cited  in  McEnerney  v.  United  States,  143  Pla.  735, 
74  C.  C.  A.  655,  to  point  that  papers  filed  in  naturalization  proceed- 
ing, with  affidavits,  certificates  and  record  of  proceedings,  constitute 
record  of  court  within  meaning  of  statute  making  stealing  court  rec- 
ords a  criminal  offense. 

34  Cal.  616-623,  TABBELL  v.  CENTRAL  PACIFIC  R.  R.  CO. 

What  is  a  Reasonable  Sum  Which  may  be  Tendered  in  payment  of 
fare.     See  note,  35  L.  B.  A.  490. 

34  CaL  624-629,  REAMER  v.  NESMITH. 

Parol  Evidence  is  Admissible  to  Explain  meaning  of  particular  in- 
definite expressions  in  deeds. 

Approved  in  Hill  v.  McCoy,  1  Cal.  App.  162,  81  Pac.  1016,  holding 
parol  evidence  admissible  to  identify  land  referred  to  by  name  in  con- 
tract. 

34  Cal.  629-635,  LEWIS  ▼.  JOHNS. 
In  Action  by  Parties  Whose  Property  has  Been  Wrongfully  Tsken 

under  legal  process,  all  who  participate  in  the  trespass  are  jointly 
liable. 

Distinguished  in  Northam  v.  Casualty  Co.,  177  Fed.  983,  holding 
employer's  liability  indemnitor  could  not  be  sued  in  original  suit  for 
damages  for  wrongful  death  brought  by  representatives  of  deceased. 

34  Cal.  635-641,  I^ELI«BR  ▼.  CHAPMAN. 

Contestant  in  Election  Contests  cannot  take  judgment  by  default. 

Distinguished  in  O'Dowd  v.  Superior  Court,  158  Cal.  540,  111  Pac. 
752,  personal  appearance  of  respondent  in  court  for  purpose  of  ques- 
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tioning  jurisdiction  is  ineufficient  to  confer  jurisdiction  oyer  bim  in 
election  contest. 
Irregnlaritlef  ATOiding  Elections.     See  note,  90  Am.  St.  Bep.  50. 

34  CaL  641-646,  HISLEB  V.  OABB. 

Attaclixnent  is  Void  When  Insufficient  by  proper  undertaking. 

Approved  in  Kern  Valley  Bank  v.  Koehn,  157  Cal.  240,  107  Pac. 
112,  holding  yoid  attachment  on  undertaking  not  in  terms  of  statute. 

34  CaL  647-648,  PEOPLE  ez  rel.  QtTINN  v.  STATS  B0UNT7  BOABD 
OF  EXAMINEBa 

Sufficiency  of  ConstmctiTe  Delivery  to  sustain  gift  causa  mortis. 
See  note,  18  L.  B.  A.  202. 

34  Oal.  648-655,  OOWINO  ▼.  BOOEB8. 

Full  Performanoe  of  Condition  of  Contract  is  prerequisite  to  seek- 
ing aid  of  equity  to  enforce  same. 

Approved  in  Schultz  v.  McLean  (Cal.),  25  Pac.  428,  refusing  to  en- 
force trust  when  complaint  did  not  allege  that  conditions  for  en- 
forcement had  been  fulfilled. 

In  Action  to  Eedeem  from  Mortgage,  decree  of  foreclosure  and  sale 
is  not  proper,  but  decree  may  properly  prescribe  terms  of  redemption. 

Approved  in  Sloan  y.  Lucas,  37  Wash.  354,  79  Pac.  951,  upholding 
decree  in  redemption  suit  prescribing  terms  of  payment. 

When  Decree  in  Action  to  Determine  Bight  to  redeem  from  mort- 
gage remains  unfulfilled  by  party  in  whose  favor  it  was  made,  upon 
his  default  judgment  may  be  rendered  dismissing  complaint. 

Approved  in  Hanley  y.  Mason,  42  Ind.  App.  323,  85  N.  E.  384,  hold- 
ing foreclosure  became  final  when  parties  who  were  adjudged  entitled 
to  redeem  defaulted  under  terms  of  decree. 

Location  of  Mining  Claim.    See  note,  7  L.  B.  A.  (n.  •.)  769. 

S4  CaL  65S-660,  ECKSTEIN  T.  CALDEBWOOD. 

Whether,  When,  and  How  Purchaser  at  judicial  sale  may  object  to 
title.    See  note,  135  Am.  St.  Bep.  925. 

34  Cal.  663-666,  PEOPLE  ▼.  DICK. 

Correction  of  Vordict  in  Criminal  Cases.  See  note,  23  L.  B.  A. 
727. 

34  Cal.  671-672,  PEOPLE  ▼.  THOMPSON. 

Juror  to  be  Competent  must  be  Assessed  on  last  assessment-roll  of 
his  township  or  county  on  property  belonging  to  him,  if  resident  at 
time  of  assessment. 

Approved  in  Houghton  v.  Market  St.  By.  Co.,  1  Cal.  App.  582,  82 
Pac.  974,  following  rule. 

Larceny  of  One's  Own  Property.    See  note,  88  Am.  St.  Bep.  596. 

Miscellaneous. — Cited  in  Wetberbee  v.  Dunn,  36  Cal.  150,  95  Am. 
Dec.  166,  as  to  proof  necessary  to  show  prima  facie  possession. 

34  CaL  676-682,  PEOPLE  ez  reL  HABBOB  COldMISSIONEBS  ▼. 
8TEAMEB  AMEBICA. 
Admiralty  Jurisdiction  of  Contracts.    See  note,  66  L.  B.  A.  212. 
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84  OaL  682-^00,  MATTEB  OF  WILL  OF  BOWEN. 

Dlatrict  Courts  have  No  Jurisdiction  to  try  isBuei  framed  in  probate 
eonrts  under  conatitutional  amendments  of  1862. 

•  

Approved  in  McDaniel  v.  Pattieon  (Cal.)9  27  Pae.  654,  holding  ehan* 
eery  court  has  no  jurisdietion  to  probate  will. 
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CASES  IN  35  CALIFORNIA. 


85  OaL  26-29,  STBIKGEB  v.  DAVIS. 

Mortgagees'  Bight  of  Action  Against  Third  Persons  for  invasion  of 
their  rights.    See  note,  109  Am.  St.  Bep.  449. 

* 

86  Oal.  80-37,  PBAIrUS  T.  TACITIO  GOLD  AND  SILVEB  MIN.  CO. 
General  Finding  That  All  Allegations  of  complaint  are  true  and  all 

in  answer  are  untrne   is, sufficient. 

Approved  in  Healey  v.  Norton  (Cal.),  41  Pac.  1081,  following  rule. 

Location  of  Mining  Claim.     See  note,  7  L.  B.  A.  (n.  s.)  867,  880. 

Belocation  of  Mining  Claim  as  abandoned  or  forfeited.  See  note, 
68  L.  B.  A.  848. 

85  Cal.  37-41,  PEOPLE  ▼.  CABBILLO. 

Entry  of  Default  is  Ministerial  Act  to  be  performed  by  clerk  and 
disqualification  of  judge  to  try  case  does  not  disqualify  clerk  from 
making  entry. 

Approved  in  Dudley  ▼.  White,  44  Fla.  269,  31  So.  831,  applying  rule 
where  judge  was  plaintiff. 

Assessment  of  Tax  on  Property  of  decedent's  estate.  See  note,  56 
L.  B.  A.  637. 

35  OaL  49-52,  95  Am.  Dec.  49,  PEOPLE  v.  VEBNON. 

Voluntary  and  Spontaneous  Declarations  tending  to  explain  trans- 
action and  made  at  so  near  time  to- it  as  to  preclude  idea  of  deliberate 
design,  are  part  of  res  gestae. 

Approved  in  Price  v.  State,  1  Okl.  Or.  366,  98  Pac.  451,  following 
rule;  Durkee  v.  Central  Pac.  B.  Co.  (Cal.),  9  Pac.  101,  admitting 
declarations  of  engineer  made  three  or  five  minutes  after  accident; 
Murray  v.  Boston  &  Maine  B.  B.  Co.,  72  N.  H.  37,  101  Am.  St.  Bep. 
660,  54  Atl.  292,  61  L.  B.  A.  495,  discussing  law  of  res  gestae;  Stevens 
V.  Friedman,  58  W.  Va.  84,  51  S.  £.  135,  in  civil  action  for  assault 
and  battery,  evidence  of  arrest  of  defendant  for  assault  and  battery 
and  his  acquittal  is  not  part  of  res  gestae. 

Declarations  as  Part  of  Bee  Gestae.    See  note,  19  L.  B.  A.  737,  739. 

Admissibility  of  Dying  DedarationSb  See  notes,  86  Am.  St.  Bep. 
642;  56  U  B.  A.  384,  414,  426. 

(559) 
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Miscellaneous. — Cited  in  Kidder  v.  Bacon,  74  Vt.  275,  52  Atl.  325,  in 
slander,  testimony  of  others  who  observed  symptoms  of  plaintiff's 
mental  condition  is  admissible  to  show  mental  pain  and  anguish. 

35  Cal.  52-84,  95  Am.  Dec.  76,  FALKINBUBG  v.  LUET. 

Plaintiif  Is  Entitled  to  Injunction  at  Time  of  issuing  summons  on 
verified  complaint  alone  if  it  makes  proper  case. 

Approved  in  Porters  Bar  Dredging  Co.  v.  Beaudry,  15  Cal.  App.  762, 
115  Pac.  955,  no  objection  to  injunction  in  action  to  restrain  diversion 
of  water  that  complaint  alleged  complainant  was  entitled  to  unob- 
structed flow  of  stream  as  riparian  owner  and  also  as  an  appropriates 

WordB  Expressive  of  Kind  or  Quality  cannot  be  exclusively  appro- 
priated as  trademark. 

Approved  in  Italian-Swiss  Colony  v.  Italian  Vineyard  Co.,  158  Cal. 
257,  110  Pac.  915,  Italian  word  "Tipo,"  used  to  express  "type"  of 
wine,  cannot  be  appropriated. 

What  Words  or  Phrases  may  eonstitute  a  valid  trademark.  See 
note,  85  Am.  St.  Rep.  86,  98. 

Competition  in  Business,  use  of  trademark.  See  note,  17  L.  B.  A. 
130. 

If  Defendant  Uses  Verifled  Answer  on.  moving  to  dissolve  injunc- 
tion, plaintiff  is  entitled  to  reply  by  way  of  afi&davits. 

Beaffirmed  in  Thayer  v.  Bellamy,  9  Idaho,  4,  71  Pac.  545. 

35  CaL  89>97,  OLARK  ▼.  BEESE. 

Privilege  of  not  Answering  on  Ground  that  answer  would  degrade 
is  personal  to  witness. 

Approved  in  dissenting  opinion  in  State  v.  Shockley,  29  Utah,  78, 
80  Pac.  883,  majority  holding  witness  who  is  also  defendant  may  claim 
immunity  through  counsel. 

36  Oal.  97-102,  EX  PASTE  McGULLOUOH. 

Function  of  Habeas  Corpus  Does  not  Extend  beyond  inquiry  into 
jurisdiction  of  court  issuing  it  and  validity  of  process  upon  face  on 
which  prisoner  is  held. 

Approved  in  In  re  Myrtle,  2  Cal.  App.  386,  84  Pac.  337,  refusing 
to  discharge  on  habeas  corpus  one  pleading  guilty  to  robbery  under 
information  failing  to  specifically  allege  ownership  of  stolen  property 
in  person  robbed. 

Wliere  in  Supplementary  Proceedings  Oonrt  ordered  defendant  to 
deliver  up  property  in  satisfaction  of  execution  and  committed  him 
for  contempt  for  refusing,  habeas  corpus  does  not  lie  to  review  valid- 
ity of  order. 

Approved  in  In  re  Downey,  31  Mont.  447,  78  Pac.  774,  denying 
habeas  corpus  to  release  defendant  who,  in  supplementary  proceedings, 
was  ordered  to  pay  judgment  out  of  proceeds  of  order  on  certain 
society,  and  committed  for  contempt  for  his  refusal  to  obey. 

36  Cal.  102-107,  SEAI.E  ▼.  SOTO. 

Liability  of  Cotenants  for  Improvements  and  repairs.  See  note,  29 
L.  B.  A.  452,  453. 

35  Cal.  110-114,  PEOPLE  v.  POTTER. 

Courts  Take  Judicial  Notice  of  acts  incorporating  city. 

Approved  in  St  oner  v.  Los  Angeles,  8  Cal.  App.  610.  97  Pac.  694, 
applying  rule  to  charter;  Bode  V.  State,  80  Neb.  75,  113  N.  W.  997, 
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information  for  embezzlement  under  Criminal  Code,  section  124,  need 
not  allege  that  city  whose  funds  are  taken  is  organized  city. 

Indictment  for  Embezzlement  of  Moneys  of  city,  whose  government 
was  vested  in  mayor,  council,  marshal,  cl«rk  and  treasurer,  charging 
defendant  was  "city  marshal"  shows  he  was  officer  of  city. 

Approved  in  Showers  v.  Caddo  County,  14  Okl.  159,  77  Pac.  189, 
applying  principle  to  complaint  against  school  district  officers  for 
malfeasance. 

36  Cal.  11&-118,  PEOPLE  v.  BUBOESB. 

Failure  to  Demur  to  Indictment  for  duplicity  is  waiver  of  such  de- 
fect. 

Approved  in  Irvin  v.  State,  52  Fla.  56,  41  So.  786,  following  rule; 
Shivers  v.  Territory,  13  Okl.  475,  74  Pac.  902,  objection  that  indict- 
ment not  indorsed  "a  true  bill"  and  not  signed  by  foreman  is  waived 
by  motion. 

35  CaL  118-121,  95  Am.  Dec.  90,  POOBMAN  v.  MILLS  ft  CO. 

ATerment  In  Complaint  That  Plaintiff  is  owner  and  holder  of  note 
and  entitled  to  receive  money  due  thereon  is  eurplusage. 

Approved  in  Kirk  v.  Roberts.  (Cal.),  31  Pac.  622,  in  action  by  as- 
signee of  notes  against  assignee  in  insolvency,  owner,  who  had  trans- 
ferred notes  but  held  possession  to  collect  same  as  agent,  for  moneys 
collected,  averment  of  nonpayment  is  unneceesary;  Berry  v.  Barton, 
12  Okl.  244,  71  Pac.  1081,  66  L.  B.  A.  513,  where  complaint  alleges 
execution  of  note  by  maker  to  plaintiff  for  valuable  consideration  and 
defendants'  default  in  payment,  answer  denying  plaintiff  is  owner 
and  holder  states  no  defense. 

Sufficiency  of  Answers  Denying  Ownersliip  of  plaintiff  in  actions 
on  negotisfble  instruments.     See  note,  66  L.  B.  A.  533. 

35  CaL  122-126^  ADAMS  v.  PATTEBSOK. 

Allegation  in  Answer  Tliat  No  Action  has  accrued  to  plaintiff  by 
reason  of  matter  alleged  in  complaint  at  any  time  within  two  years 
next  preceding  commencement  of  action  is  good  plea  of  statute  of 
limitations. 

Approved  in  Osbom  v.  Hopkins,  160  Cal.  504, 117  Pac.  521,  allegation 
that  "plaintiff's  cause  of  action  for  compensation  for  said  services  did 
not  accrue  within  two  years  next  before  commencement"  of  action 
sufficiently  pleads  limitations. 

35  Cal.  127-129,  BOOEBS  ▼.  PABISS. 

One  not  in  Possession  Under  Either  of  Parties  to  action  for  posses- 
sion of  land  cannot  be  dispossessed  under  writ  of  restitution  issued 
on  judgment  rendered  for  plaintiff  therein. 

Cited  in  King  y.  Davis,  137  Fed.  220,  arguendo. 

36  CaL  12&-133,  TBEAT  ▼.  BEILLY. 

Befnsal  to  Strike  Out  Inadmissible  Evidence  is  not  prejudicial  error 
where  party  objecting  afterward  introduces  same  testimony. 

Approved  in  Short  v.  Frink,  151  Cal.  87,  90  Pac.  202,  error  in  re- 
fusing to  strike  out  incompetent  testimony  not  cured  by  subsequent 
testimony  of  defendant  as  to  same  conversation  which  materially  con- 
tradicted testimony  of  witness. 
I  Cal.  Not«s— 8S 
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One  Tenant  in  Common  Alone  may  recover  posseBsion  of  entire 
premises  as  against  trespasser.  "* 

Approved  in  Griswold  v.  Minneapolia  etc.  B.  B.  Co.,  12  N.  D.  439, 
102  Am.  St.  Bep.  572,  97  N.  W.  539,  and  Godfrey  v.  Bowland,  17  Haw. 
587,  7  Ann.  Gas.  993,  both  following  rule. 

Extent  of  Becovery  in  Ejectment  by  Tenants  in  common  against 
stranger.     See  note,  6  L.  B.  A.  (n.  s.)  713. 

S5  Cal.  165-182,  I.ABBABEE  T.  BAIiDWIN. 

Any  One  Chreditor  Whose  Debt  is  Sofflcient  may  collect  of  any  stock- 
holder entire  amount  of  his  liability  on  all  corporate  debts. 

Distinguished  in  Gardiner  v.  Bank  of  Napa,  160  Cal.  581,  585,  586, 
587,  588,  117  Pae.  668,  670,  671,  single  creditor  cannot  collect  upon  his 
individual  claim  a  sum  equal,  if  necessary  to  satisfaction  of  his  claim, 
to  stockholder's  entire  liability  upon  debts  of  corporation. 

Effect  as  Against  Stockholders  of  judgment  against  corporation. 
See  note,  97  Am.  St.  Bep.  470. 

Effect  of  Judge  Communicating  With  Jury,  not  in  open  court.  See 
note,  17  L.  B.  A.  (n.  s.)  612. 

86  Cal.  187-195,  HATHAWAY  T.  BTAN. 

On  Trial  to  Court  Trial  Judge  may  sign  and  file  findings  without 
notice  to  attorneys. 

Approved  in  County  of  San  Luis  Obispo  v.  Simas,  1  Cal.  App.  183, 
81  Pac.  976,  after  submission  and  verdict  of  jury,  offer  to  prove  that 
absent  owner  was  insane  is  no  objection  to  signing  and  filing  of  find' 
ings  and  judgment. 

86  CaL  195-199,  96  Am.  Dee.  93,  COBWIN  ▼.  WABD. 

Act  of  1866,  Authorizing  Five  Per  Cent  Damages  as  costs  in  liti* 
gated  cases  in  Sen  Francisco,  is  valid. 

Approved  in  Doyle  v.  Eechen,  5  Cal.  App.  63,  89  Pac.  840,  fee  bill 
of  1895,  does  not  repeal  San  Francisco  fee  act  of  1866. 

Constltationality  of  Statutes  allowing  attorneys'  fees.  See  note, 
79  Am.  St.  Bep.  179. 

Setting  Off  One  Judgment  against  another.  See  note,  109  Am.  St 
Bep.  145, 

35  CaL  199-212,  POBTEB  ▼.  BBOOES. 

In  Order  to  Bar  Attachment,  Lien  or  Pledge  of  creditor  must  be  of 
fixed  determinate  character,  unconditional,  and  capable  of  being  en- 
forced vrith  certainty. 

Approved  in  Bowman  v.  Wade,  54  Or.  358,  103  Pac.  76,  one  whose 
debt  is  secured  by  mortgage  of  person  non  compos  mentis  has  not  a 
"secured  claim"  within  attachment  law. 

Vendor's  lAea  for  Unpaid  Price  of  Land  conveyed  to  third  party 
before  suit  to  enforce  lien  is  not  of  such  fixed  determinate  character 
as  to  bar  attachment. 

Approved  in  Hodgson  v.  Smith  Bros.,  136  Iowa,  518,  114  N.  W.  40, 
one  conveying  land  in  exchange  for  goods  and  through  mistake  re- 
ceiving less  goods  is  entitled  to  lien  on  land  for  amount  of  difference 
in  value  as  against  assignee  for  benefit  of  creditors  of  vendee. 

Waiver  of  Vendor's  Lien.    See  note,  137  Am.  St.  Bep.  188. 

36  CaL  213-214,  LEWIS  ▼.  BABCLAY. 

Mandamus  cannot  Prescribe  What  Decision  of  inferior  tribunal  shall 
be  if  duty  is  judiciaL 
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Overrnled  in  Matter  of  Ford,  160  Oal.  345,  346, 116  Pae.  761,  granting 
mandamus  to  compel  dismisBal  of  prosecution  where  court  has,  with- 
out cause,  arbitrarily  postponed  trial  beyond  statutory  time. 

Mandamus  Does  not  Lie  to  Reinstate  Case  when  appeal  has  been 
dismissed,  though  dismissal  was  erroneous. 

Distinguished  in  Annantage  v.  Superior  Court,  1  Cal.  App.  136,  81 
Pae.  1035,  denying  certiorari  to  review  decision  of  superior  court  on 
appeal  from  justice's  court  taken  on  questions  of  law  and  fact. . 

35  CaL  214-215,  VUHTTIK  ▼.  BUMFUS. 

Liabilltj  of  Ckmmuinity  Propertif  for  Debts.  See  note,  10  L.  B.  A. 
235. 


35  CaL  216-218,  WAGOENHEIM  T.  HOOK. 

Appeal  from  Jndgmsnt  must  be  Taken  within  one  year  from  time 
same  was  rendered. 

Approved  in  People  v.  Schmitz,  7  Cal.  App.  345,  94  Pae.  410,  crim- 
inal appeal  is  not  premature  because  taken  after  rendition  of  judg- 
ment and  before  its  entry. 

85  OaL  229-247,  HAI£  ▼.  TROUT. 

Wbere  Under  Contract  to  Mannfactare  given  quantity  of  lumber 
within  certain  time  for  which  defendant  is  to  fix  price  per  thousand 
payable  monthly  and  refuses  to  accept  or  pay  for  any  more  lumber, 
plaintiff  may  sue  for  entire  damages  without  waiting  for  lapse  of 
entire  time. 

Approved  in  Alderson  v.  Houston,  154  Cal.  10,  96  Pae.  387,  applying 
rule  where  owner  breached  contract  with  real  estate  brokers  to  sell 
city  lots. 

Conntermand  of  Rzecntory  Contract  of  Sale.  See  note,  94  Am.  St. 
Bep.  122. 

Right  to  Rescind  or  Abandon  Contract  because  of  other  party's 
default.     See  note,  30  L.  B.  A.  70. 

Wbere  Party,  Who  Contracts  With  Another  to  make  lumber  and  to 
pay  fixed  sum  monthly  as  lumber  is  made,  breaks  contract,  meausre  of 
damages  is  difference  between  cost  of  manufacture  and  contract  price. 

Approved  in  Gardner  v.  Deeds,  116  Tenn.  138,  92  S.  W.  520,  4  L. 
B.  A.  (n.  s.)  740,  applying  rule  to  breach  of  contract  for  sale  of 
buggies  to  be  ordered  as  needed;  Duke  v.  Norfolk  etc.  By.  Co.,  106 
Va.  158,  55  S.  E.  550,  applying  rule  to  breach  of  contract  for  sale  of 
railroad  ties. 

Loss  of  Profits  as  Element  of  Damages  for  breach  of  contract.  See 
notes,  52  L.  B.  A.  255;  53  L.  B.  A.  36. 

Distinguished  in  HoUiday  v.  Highland  Iron  etc.  Co.,  43  Ind.  App. 
353,  87  N.  E.  252,  where  defendant  agreed  to  purchase  certain  quan- 
tity of  iron  of  rolling-mill  according  to  defendant's  specifications, 
measure  of  damages  for  defendant's  failure  to  furnish  specifications 
and  receive  iron  was  difference  between  cost  of  making  iron  and 
contract  price.  • 

85  CaL  247-268,  CENTRAIa  PACIPIC  R.  R.  CO.  v.  PEARSON. 

In  Condemnation  Proceedings  Wltiiees  cannot,  in  Giving  Opinion 
as  to  value  of  land,  testify  as  to  particular  transactions. 

Approved  in  Oregon  B.  &  N:  Co.  v.  Eastlack,  54  Or.  202,  102  Pae. 
1013,  and  Watkins  v.  Wabash  By.  Co.,  137  Iowa,  443,  113  N.  W.  925, 
both  following  rule;  Sacramento  etc.  B.  B.  Co.  v.  Heilbron,  156  Cal. 
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410,  104  Pac.  980,  in  condemnation  proceedings  value  of  land  in  terms 
of  money  which  witness  might  think  it  worth  for  any  particular  pur- 
pose   is  inadmissible. 

Oommissioners  in  Oondemnatioii  ProceedingB  must  hear  evidence 
offered  and  are  governed  by  rules  of  evidence  in  other  cases. 

Cited  in  City  of  Shr«veport  t.  Youree,  114  La.  186,  38  So.  137, 
arguendo. 

In  Condemnation  Proceedings  Land  Owner  is  not  allowed  compen- 
sation for  removing  personal  property  from  premises. 

Disapproved  in  Blincoe  v.  Choctaw  etc.  R.  R.  Co.,  16  Okl.  291,  83 
Pac.  905,  4  L.  R.  A.  (n.  s.)  890,  damages  in  condemnation  are  such  as 
owner  actually  sustains  to  either  his  realty  or  personalty  by  appro- 
priation. 

Elements  of  Damages  Allowable  in  eminent  domain  proceedings. 
See  note,  85  Am.  St.  Rep.  299. 

Power  to  Set  Aside  Award  In  Condemnation  Proceedings  for  mis- 
conduct of  commissioners  or  jurors.     See  note,  27  L.  R.  A.  (n.  s.)  567. 

85  OaL  264-268,  95  Am.  Dec.  96,  MAI18HAI.L  t.  BUCHANAN. 
Action  Iiies  for  False  and  Fraudulent  Representations  whereby  an- 
other has  suffered  damage. 

Approved  in  Bank  of  Havelock  v.  Western  Union  Tel.  Co.,  141  Fed. 
526,  72  C.  C,  A.  580,  4  L.  R.  A.  (n.  s.)  181,  upholding  award  of  dam- 
ages against  telegraph  company  for  loss  of  lien  on  cattle  caused  by 
transmission  of  unauthorized  telegram. 

35  OaL  274-282,  96  Am.  Dec.  98,  MAODOUGAUi  y.  MAOUIBE. 

In  Action  for  Damages  for  Assault  and  Battery,  language  used  by 
defendant  while  committing  assault  is  part  of  res  gestae. 

Approved  in  Durkee  v.  Central  Pac.  R.  Co.  (Cal.),  9  Pac.  101,  ad- 
mitting declaration  of  engineer  made  three  or  five  minutes  after 
accident. 

Wben  Libel  is  Set  Up  as  Oounterclaim  in  action  for  assault,  objec- 
tion to  such  counterclaim  is  not  waived  by  failure  to  demur. 

Denied  in  Ennor  v.  Raine,  27  Nev.  214,  74  Pac.  2,  where  in  action 
for  injury  to  water  rights  court  had  jurisdiction  of  counterclaim, 
failure  to  object  in  trial  court  that  matter  not  proper  counterclaim  is 
waiver  of  objection. 

In  Civil  Action  for  Assault  and  Battery  libel  published  by  plain- 
tiff does  not  constitute  counterclaim. 

Approved  in  Wrege  v.  Jones,  13  N.  D.  271,  112  Am.  St.  Rep.  ^79, 
100  N.  W.  706,  one  slander  cannot  be  set  up  as  counterclaim  against 
another. 

Damages  for  Assault  and  Battery.    See  note,  112  Am.  St.  Rep.  687. 

86  Cal.  282-288,  PEOPLE  ▼.  NILES. 

To  Authorize  Taxation  of  Personalty  in  county  other  than  of  own- 
er's residence,  such  property  must  be  kept  or  maintained  there  perma- 
nently. , 

Approved  in  Flowerree  Cattle  etc.  Co.  v.  Lewis  Sd  Clarke  Co.,  33  Mont. 
37,  81  Pac.  399,  8  Ann.  Cas.  674,  cattle  temporarily  taken  into  another 
county  to  be  winter  fed  and  to  be  returned  in  spring  are  not  taxable 
in  such  county. 

Distinguished  in  Griggsby  Construction  Co.  y.  Freeman,  108  La. 
441,  32  So.  401,  58  L.  R.  A.  349,  contractor's  outfit  brought  here  from 
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another  state  for  use  in  railroad  work  for  several  months 'is  taxable 
here. 
WlMTt  SblpB  ar«  Taxable.    See  note,  37  L.  B.  A.  518. 

36  OaL  291-296,  DOB  ▼.  OULVEBWELL. 

Contract  la  not  Valid  unless  it  is  mutual  and  reciprocal. 

Limited  in  Harper  v.  Goldsehmidt,  156  Cal.  248,  134  Am.  St.  Rep. 
124,  104  Pac.  452,  vendee  who  has  not  signed  an  executory  coi(itract 
for  sale  of  land  and  who  has  done  no  more  than  pay  part  of  price, 
taking  receipt  therefor  cannot  be  compelled  specifically  to  perform. 

86  OaL  302-310,  96  Am.  Dec.  102^  TULLY  v.  HABLOE. 

A  Mortgage  Oiyen  in  Good  Faith  to  Secure  Fatore  Adyancai  is  valid; 
it  need  not  express  ite  object  upon  its  face. 

Approved  in  Hester  v.  Oairdner,  128  Ga.  536,  58  S.  E.  168,  admitting 
parol  to  show  deed  was  given  to  secure  antecedent  debt  and  future 
advances. 

Mortgages  to  Secure  Future  Advances.  See  note,  116  Am.  St.  Bep. 
695. 

35  OaL  310-316,  ESTATE  OF  BUSSE. 

Widow  may  Have  a  Homestead  Set  Apart  to  her  though  such  home- 
stead had  not  been  occupied  by  nor  selected  and  recorded  by  deceased 
as  homestead  during  his  lifetime. 

Approved  in  Estate  of  Green,  1  Cof.  Prob.  453,  following  rule. 

35  OaL  316-320,  MANN  T.  BOGEBS. 

Homestead  Bight  in  Lands  cannot  be  Acquired  by  one  who,  at  time 
of  declaring  same,  is  not  of  possession  and  has  never  since  been  in 
possession. 

Cited  in  Hanley  v.  Hanley,  4  Cof.  Prob.  475,  arguendo. 

Bemedies  of  Plaintiff  Dispossessed  after  being  put  in  possession 
under  judgment  in  ejectment.     See  note,  135  Am.  St.  Bep.  650. 

Oonclusiveness  of  Judgment  in  Actions  of  nature  of  ejectment,  as 
to  claim  of  title,  previously  acquired,  not  in  issue.  See  note,  4  L.  B. 
A.  (n.  s.)  2^7. 

86  OaL  320-325,  ESTATE  OF  WIXON. 

Where  Two  Laws  on  Same  Subject*  passed  at  different  times,  are 
inconsistent,  latter  prevails. 

Approved  in  County  of  Trinity  v.  County  of  Mendocino,  151  Cal. 
284,  90  Pac.  687,  act  of  1872  relating  to  county  boundaries,  prevails 
over  Political  Code,  section  3969. 

86  OaL  325-335,  OABSON  ▼.  OENTBAIi  B.  B.  00. 

Injury  to  Abutting  Owner  by  Street  Bailway  near  side  of  street. 
See  note,  43  L.  B.  A.  558. 

35  Oal.  336-^3,  IN  BE  OABBAUD. 

Parol  Evidence  is  Inadmissible  to  show  testator  intentionally 
omitted  to  provide  for  children. 

Denied  in  Brown  v.  Brown,  71  Neb.  205,  115  Am.  St.  Bep.  568,  98 
N.  W.  720,  parol  evidence  is  admissible  to  show  whether  omission  of 
child  from  will  was  intentional. 

Adopted  and  Illegitimatd  OhUdren  as  Heirs.  See  note,  115  Am. 
St.  Bep.  589. 
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86  CftL  346-^64,  OABPSNTIEB  ▼.  SMAIJf. 

If  Evldenca  Offered  In  8ni»port  of  New  Matter  in  anewer  ie  ad- 
mitted over  objection  but  after  trial  court  disregard!  evidence 
because  defense  not  properl7  pleaded,  defendant  ie  entitled  to  new 
trial. 

Approved  in  Smith  v.  Sinbad  Development  Co.,  11  Cal.  App.  257, 
104  Pac.  708,  in  absence  of  specification  in  motion  for  new  trial,  con- 
nected with  change  in  ruling  of  court  to  defendant's  surprise,  or  as 
constituting  irregularity,  these  matters  cannot  be  considered  on 
appeal. 

Finding,  in  Ejectment,  That  Defendant  had  No  Title  and  that  he  is 
eotenant  with  estate  of  deceased  cotenant,  where  parties  had  stipulated 
that  defendant  had  entered  under  deed  from  deceased  cotenant's  ad- 
ministrator, is  contrary  to  evidence. 

Approved  in  Goodwin  v.  Kraft,  23  Okl.  336,  101  Fae.  859,  in  case 
tried  in  supreme  court  on  review  on  agreed  statement  of  facts,  court 
will  apply  law  to  facts  as  court  of  first  instance. 

What  are  Betterments^  and  allowance  therefor.  See  note,  81  Am. 
St.  Rep.  176,  177. 

36  Oal.  365-372,  96  Am.  Dec.  107,  McCONNEUa  ▼.  DENVER. 
Unincorporated  Ditch  Company  for  Sale  of  Water  having  stock 

which  is  sold  at  will  of  owners  is  not  commercial  partnership. 

Approved  in  dissenting  opinion  in  Candelaria  v.  Vallejos,  13  N. 
M.  172,  81  Pac.  599,  majority  holding  majority  owners  of  commun- 
ity ditch  cannot,  at  will,  change  ancient  course  of  ditch  to  damage  of 
one  owner. 

What  ConBtltutet  a  Fartnership.    See  note,  115  Am.  St.  Rep.  407. 

Member  of  Unincorxiorated  Ditch  has  No  Authority  to  bind  company 
by  his  contracts. 

Approved  in  Spotswood  v.  Morris,  12  Idaho,  384,  85  Fae.  1102,  6  L. 
R.  A.  (n.  s.)  665,  discussing  nature  of  unincorporated  associations. 

86  Cat  372-378,  LTON  v.  HANCOCK. 

One  Who  Arrests  Another  for  CrlmO  under  belief  that  such  person 
has  committed  crime  does  not  act  maliciously,  though  he  may  aet 
unlawfully. 

Cited  in  State  v.  Feace,  121  La.  1081,  47  So.  31,  arguendo. 

36  Cal.  378-388,  HASSIE  v.  Q.  I.  W.  U.  CONOREOATION. 

Proceeding  Supplementary  to  Execution  is  entirely  statutory. 

Approved  in  Bryant  v.  Bank  of  California  (Cal.),  7  Pac.  130,  re- 
affirming rule. 

Garnishment  of  Unliquidated  Claims.  See  note,  59  L.  R.  A.  354, 
384. 

Mortgage  or  Assignment  of  Future  Accounts  or  earnings.  See  note, 
14  L.  R.  A.  126. 

36  Cal.  389-392,  PEOPLE  ▼.  AFOAB. 

Conviction  of  Lesser  Orade  of  Offense  is  bar  to  conviction  for 
greater  where  new  trial  granted. 

Approved  in  Huntington  v.  Superior  Court,  5  Cal.  App.  291,  292, 
90  Pac.  143,  where  one  charged  with  murder  was  tried  for  death 
caused  by  abortion  and  convicted  of  manslaughter  and  conviction  re- 
versed for  improper  instruction  thereon,  new  trial  must  be  limited  to 
manslaughter;  dissenting  opinion  in  People  y.  Bennett  (Cal.),  50  Pac. 
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705,  majority  holding  where  on  eharge  of  assault  to  murder  defendant 
convicted  of  lesser  offense,  and  new  trial  granted  and  thereafter  con- 
Tieted  of  higher  offense,  and  grant  of  new  trial  reversed  for  failure 
to  plead  jeopardy,  supreme  court  could  not  on  appeal  from  judgment 
•n  verdict  review  former  decision;  dissenting  opinion  in  Trono  v. 
United  States,  199  U.  S.  540,  26  Sup.  Ct.  121,  50  L.  Ed.  300,  4  Ann. 
Cas.  773,  majority  holding  one  not  placed  in  jeopardy  by  conviction 
of  homicide  in  Philippine  supreme  court,  on  appeal  taken  by  accused, 
where  he  was  convicted  of  assault  by  trial  court;  dissenting  opinion 
in  Cornelius  v.  State,  64  Tex.  Cr.  201,  112  S.  W.  1064,  majority 
holding  where  one  convicted  of  manslaughter  on  indictment  for  mur- 
der, evidence  of  murder  is  admissible  on  new  trial. 

Limited  in  People  v.  Ham  Tong,  155  Cal.  584,  132  Am.  St.  Bep.  110, 
102  Pae.  265,  24  L.  B.  A.  (n.  s.)  481,  conviction  of  robbery  under  in- 
dictment not  averring  money  taken  from  possession  of  person  robbed, 
which  conviction  is  reversed,  is  no  bar  to  prosecution  for  grand  lar- 
ceny. 

Waiver  un^  Eitoppel  of  Defendant  to  plead  former  jeopardy.  See 
note,  135  Am.  St.  Bep.  78. 

Former  Jeopardy  In  Betrial  on  Higher  after  setting  aside  verdict 
for  lower  charge.    See  note,  5  L.  B.  A.  (n.  s.)  571. 

86  Oal.  392-S98,  95  Am.  Dec  111,  ESTATE  OF  NEBAO. 

Where  One  is  Sent  to  Penitentiary  for  Term  less  than  life,  rights 
of  his  creditors  are  not  suspended. 

Approved  in  Brown  v.  Mann  (Cal.),  9  Pac.  545,  fact  that  defendant 
sued  as  administrator  and  recovering  judgment  was  convicted  of  em- 
bezzlement is  no  ground  for  dismissing  appeal. 

As  to  When  Sn^pension  of  Civil  or  Political  Bl^ts  of  convict  com- 
mences.   See  note,  17  L.  B.  A.  (n.  s.)  502. 

Probate  Court  has  No  Power  to  Appropriate  Share  of  heir  or  devisee 
to  payment  of  his  debts. 

Approved  in  Ward  v.  Du  Pree,  15  S.  D.  507,  94  N.  W.  399,  action 
by  legatee  to  set  aside  release  of  share  of  estate  to  defendants,  who 
were  also  legatees,  on  ground  of  fraud  and  to  restrain  further  admin- 
istration proceedings  pendente  lite,  is  not  within  exclusive  jurisdiction 
of  county  court. 

Money  in  Hands  of  Administrator  after  decree  of  distribution  may 
be  garnisheed  for  distributee's  debt. 

Distinguished  in  In  re  Argonaut  Shoe  Co.,  187  Fed.  786,  dividends 
declared  by  bankrupt's  trustee  while  unpaid  to  claimants  are  not 
garnishable. 

Oamiahment  of  Executor  or  Administrator.  See  note,  47  L.  B.  A. 
348. 

Bight  to  Attach  or  Oamisli  Fund  in  hands  of  officer  of  court  after 
order  to  pay  same  to  party.    See  note,  13  L.  B.  A.  (n.  s.)  759. 

ChamiBhment  of  TTnliqnldated  Claims.    See  note,  59  L.  B.  A.  387. 

85  CaL  404-416,  HETIiAND  ▼.  BADGEB. 

Chattel  Mortgage  Vests  Title  in  Mortgagee. 

Denied  in  Demers  v.  Graham,  36  Mont.  406,  122  Am.  St.  Bep.  384, 
93  Pac.  269,  14  L.  B.  A.  (n.  s.)  431,  chattel  mortgage  on  cattle  does 
not  cover  calves  in  gestation  when  mortgage  executed. 
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86  CaL  416-424,  96  Am.  I>«c.  116,  POLA.0X  v.  PIOOHE. 

"Act  of  GNnI"  must  be  an  Act  Independent  of  any  human  agency, 
however  remote. 

Approved  in  The  Salt  on  Sea  Casea  (California  Development  Co. 
V.  New  Liverpool  Salt  Co.),  172  Fed.  819,  97  C.  C.  A.  214,  holding 
irrigation  company  negligently  constructing  intakes  from  river  into 
iti  canal  without  gates,  by  reason  of  which,  in  flood,  water  washed 
away  river  bank  and  flooded  lands,  is  liable,  though  flood  was  extra- 
ordinary. 

Acts  of  God.    See  notes,  80  Am.  St.  Bep.  89;  129  Am.  St.  Bep.  45S. 

What  Constitutes  Damages  "by  the  Elements'*  within  meaning  of 
contract  stipulations.     See  note,  53  L.  B.  A.  673. 

Oeneral  Covenant  to  Bepair  Demised  Premises  is  binding  under 
all  circumstances. 

Approved  in  Mitchell  v.  Hancock  Co.,  91  Miss.  419,  124  Am.  St. 
Bep.  706,  45  So.  572,  15  L.  B.  A.  (n.  s.)  833,  statutory  bond  given 
by  bridge  contractor  to  county  stipulating  for  rebuilding  bridge  if 
it  shall  be  removed  from  any  cause  within  certain  time  binds  him 
to  rebuild  when  it  is  destroyed  by  flood.        v 

Meaning  of  the  Word  ''Repair."    See  note,  124  Am.  St.  Bep.  707. 

Duty  of  Warehousemen  in  care  of  property.  See  note,  136  Am.  St 
Bep.  230. 

85  CaL  441-452,  HIMMELMAN  ▼.  DANOS. 

A  General  Allegation  of  Conditions  prescribed  by  statute  is  insuffi- 
cient. 

Approved  in  Estate  of  Benton,  3  Cof.  Prob.  531,  written  opposi- 
tion to  probate  of  will  by  adopted  children  must  show  statute  as  to 
adoption  has  been  complied  with. 

Complaint  to  Becover  Street  Assessment  must  show  compliance  by 
supervisors  of  all  steps  prescribed  by  law  to  confer  jurisdiction  on 
board. 

Approved  in  Kinley  v.  Thelen,  158  Cal.  184,  110  Pac.  517,  complaint 
seeking  to  hold  trustee  for  negligent  loss  of  land  purchased  from  state 
by  his  failure  to  make  purchase  payments  and  failure  to  pay  taxes  on 
the  lands  must  aver  facts  showing  divestiture  of  title. 

Distinguished  in  Paden  v.  Goldbaum  (Cal.),  37  Pac.  761,  proof 
of  service  on  sheriff  of  third  party  claim  is  admissible  against  sheriff 
in  action  by  claimant  for  wrongful  seizure,  though  it  is  not  pleaded. 

Statute  Prescribing  That  Assessment,  warrant  and  diagram,  with 
affidavit  of  demand  and  nonpayment,  shall  be  prima  facie  evidence 
of  defendant's  indebtedness,  establishes  rule  of  evidence  only. 

Approved  in  Metteer  v.  Smith,  156  Cal.  575,  105  Pac.  736,  defend- 
ant in  suit  to  quiet  title  relying  on  tax  title  must'  allege  in  answer 
matters  essential  to  validity  of  tax  deed  in  order  to  admit  deed  in 
evidence. 

Distinguished  in  Farnsworth  v.  Sutro,  136  Cal.  243,  68  Pac.  706, 
in  action  by  assignee  of  insolvent,  averments  of  complaint  showing 
adjudication  in  insolvency  and  that  plaintiff  was  elected  assignee 
and  that  property  was  assigned  to  him  by  clerk,  raise  presumption 
that  assignee  had  qualified. 
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35  CaL  462-460,  LXOHTNEB  ▼.  MENZEL. 

Al»6nce  9t  ¥^tnMS  is  No  Oroimd  for  Oontinuance  where  applicant 
hae  taken  no  steps  to  procure  deposition  merely  because  several  weeks 
prior  to  trial  witness  promised  to  attend. 

Beaffirmed  in  Bankin  t.  Caldwell,  15  Idaho,  632,  99  Pae.  110. 

Whera  Comiilaiiit  Allegoa  Sale  and  DeUrery  of  goods  and  their 
value,  answer  denying  debt  but  not  facts  only  denies  legal  conclu- 
sion. 

Approved  in  Wolf  Co.  v.  Northwestern  Dairy  Co.,  55  Wash.  670, 
104  Pae.  1125,  where  complaint  for  balance  due  under  contract  for 
sale  of  ice  plant  alleged  seller's  compliance  with  contract  and  buyer's 
acceptance  of  plant,  latter  admitting  acceptance  could  not  raise  issue 
of  nonperformance  without  pleadipg  facts  avoiding  effect  of  ac- 
ceptance. 

Validity  of  Contract  Giving  Ezcltuiive  Iiocal  Bight  to  handle  gooda. 
See  note,  9  L.  B.  A.  (n.  s.)  502. 

86  OaL  46:^-470,  JT7DS0N  ▼.  LOVE. 

Where  Party  to  Action  Dies  After  Decision  or  verdict,  Judgment 
cannot  be  entered  without  proper  substitution. 

Approved  in  Moehlenpah  v.  Majhew,  138  Wis.  566,  119  N.  W. 
828,  following  rule;  Croesman  v.  Yivienda  Water  Co.,  150  Cal.  581, 
80  Pae.  337,  judgment  against  dissolved  corporation  is  void. 

Effect  on  Contract  of  Death  of  Party.    See  note,  23  L.  B.  A.  711. 

Where,  After  Verdict,  Party  Dies,  his  attorney  can  neither  give 
nor  receive  notice  of  motion  for  new  trial  or  of  appeal. 

Approved  in  Deiter  v.  Kiser,  158  Cal,  262,  110  Pae.  922,  Bill  v. 
San  Francisco  Savings  Union,  153  Cal.  69,  70,  94  Pae.  227,  McCornick 
V.  Shaugfanessy,  19  Idaho,  468,  114  Pae.  22,  and  Eilgore  v.  Tarnell, 
24  Okl.  532,  103  Pae.  701  all  following  rule. 

Executor  Is  not  a  Party  to  a  Suit  until  he  is  made  so  in  due  form. 

Approved  In  First  National  Bank  v.  Hotchkiss,  49  Colo.  598,  114 
Pae.  312,  administrator  is  not  required  to  take  notice  of  action 
pending  against  his  decedent  until  made  a  party  thereto. 

36  Pal.  481-480,  SANDF088  ▼.  JONES. 

Fraud  in  Entering  into  Parol  Agreement  takes  it  out  of  operation 
of  statute  of  frauds. 

Approved  in  Schultz  v.  McLean  (Cal.),  25  Pae.  428,  applying  prin- 
ciple in  suit  to  declare  resulting  trust  arising  out  of  fraud  in  pro- 
curing conveyance  of  land. 

Where  Party  Orally  Agrees  to  Purchase  Property  at  execution  sale 
and  convey  it  to  debtor  on  his  repayment  of  price  and  interest,  pur- 
chaser is  trustee  for  debtor. 

Approved  in  Levy  v.  Byland,  32  Nov.  466,  109  Pae.  907,  where  en- 
tire amount  necessary  to  purchase  land  is  advanced  at  time  of  pur- 
chase by  one  taking  title,  with  prior  understanding  with  another 
that  purchase  shall  be  for  joint  benefit,  part  advanced  is  loan;  Avery 
V.  Stewart,  136  N.  C.  437,  48  S.  E.  779,  68  L.  B.  A.  776,  where  de- 
fendant agreed  to  purchase  land  under  plaintiff's  option  and  convey 
it  to  plaintiff  on  payment  of  price  and  interest  and  one  hundred 
dollars,  defendant  held  as  trustee;  Chadwick  v.  Arnold,  34  Utah,  58, 
96  Pae.  531,  applying  rule  where  party  agreed  to  purchase  at  fore- 
closure sale  and  reconvey  to  owner  for  specified  sum;  Liskey  v.  Sny- 


35  Cal.  489-60^    NOTES  ON  CALIFOBNIA  REPORTS.  570 

der,  56  W.  Ya.  637,  49  8.  E.  626,  purchase  of  realty  at  judicial  sale 
by  stranger,  and  contemporaneous  resale  to  debtor  by  executory  con- 
tract whereby  he  is  charged  with  additional  sum  pursuant  to  prior 
verbal  agreement,  is  loan  of  money  with  land  as  security. 

36  Gal.  48&-502»  STONE  ▼.  BROOKS. 

A  Men  Cnl-de-aac  may  be  Dedicated  to  public  use  in  like  manner 
as  a  thoroughfare. 

Reaffirmed  in  Petitpierre  v.  Magnire,  155  Cal.  249,  100  Pac.  693. 

Where  One  Sells  Lota  as  Bounded  by  Streets  laid  out  through 
same,  right  of  way  over  such  streets  vests  in  grantee  in  common  with 
public. 

Approved  in  The  McCarthy  Company  v.  Moir,  12  Cal.  App.  444, 
107  Pac.  629,  following  rule. 

35  Cal.  503^-609,  PEOPI.E  T.  TOMLENSON. 

Indictment  for  Forgery  must  Show  either  from  description  of  in- 
strument forged  or  from  averment'  of  matter  aliunde  that  it  is  of 
character  that,  if  genuine,  it  would  injure  someone. 

Approved  in  People  v.  Johnson,  7  Cal.  App.  129,  93  Pae.  1043,  up- 
holding sufficiency  of  information  for  forgery  of  receipt;  People 
V.  Munroe  (Cal.),  33  Pac.  777,  upholding  indictment  for  forgery  of 
assignment  of  school  warrant  for  unearned  salary,  where  assignment 
contained  guaranty  of  payment  of  sum  assigned;  State  v.  Floyd,  169 
Ind.  139,  81  N.  £.  1154,  indictment  on  forged  receipt  for  expendi- 
ture of  tuition  funds,  signed  in  name  of  one  as  teacher,  must  allege 
that  person  of  name  signed  was  under  contract  to  teach  before  com- 
mission of  forgery;  Wilson  v.  State,  85  Miss.  690,  38  So.  47,  it  is 
not  forgery  to  alter  figures  "2.50"  written  in  corner  of  draft  so  as 
to  read  "$12.50,"  where  words  "t^o  and  50/100  dollars"  are  written 
in  body  and  words  "Ten  Dollars  or  Less"  are  stamped  across  face; 
State  V.  Jackson,  221  Mo.  502,  133  Am.  St.  Rep.  477,  120  S.  W.  72, 
one  receiving  deposit  slip  on  making  deposit  without  having  deposit- 
book  with  him  and  who  increases  figures  on  slip  is  guilty  of  forgery; 
State  V.  Sharpless,  212  Mo.  195,  111  S.  W.*74,  holding  deed  of  re- 
lease subject  of  forgery;  State  v.  Cordray,  200  Mo.  31,  98  S.  W.  2, 
holding  instrument  alleged  to  have  been  a  lease  was  void  on  face 
and  not  subject  of  forgery. 

Forgery  of  Worthless  Instmments.    See  note,  24  L.  R.  A.  33,  48. 

In  Law  of  Forgery  Words  *'Letter^  and  ^'Publish"  are  synonymous. 

Approved  in  People  v.  Russell,  156  Cal.  455,  105  Pac.  418,  uphold- 
ing sufficiency  of  information  for  uttering  cheek  with  intent  to  de- 
fraud named  party  which  was  corporation. 

Revenue  Stamp  is  No  Part  of  Instrument,  and  want  of  it  does  not 
render  instrument  void. 

Approved  in  Beer  v.  State,  42  Tex.  Or.  505,  96  Am.  St.  Rep.  610, 
60  S.  W.  963,  where  alleged  forged  check  had  lithographed  on  it  a 
revenue  stamp,  but  indictment  describing  check  omitted  stamp,  there 
was  no  variance. 

Want  of  Internal  Revenue  Stamp  on  instrument  as  affecting  crim- 
inal prosecution.     See  note,  46  L.  R.  A.  455. 

Miscellaneous. — Cited  in  McCoy  v.  Briant,  59  Cal.  250,  to  point 
that  when  mode  in  which  power  of  municipalities  may  be  exercised  is 
prescribed  by  charter,  mode  constitutes  measure  of  power. 
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36  CU  612-627,  DOUGHERTT  ▼.  HITCHOOCIL 

Street  Assessment  must  be  Attested  by  Bignatnre  of  street  superin- 
tendent. 

Approved  in  Ede  y.  Cuneo  (Cal.),  55  Pac.  389,  second  assessment 
is  not  authorized  where  foreclosure  of  street  lien  is  defeated  for 
want  of  engineer's  certificate. 

36  Oal.  628-634,  SHARP  y.  BRUNNINaS. 

Recital  of  Service  in  Judgment  is  conclusive  in  favor  of  jurisdic- 
tion. 

Approved  in  Russell  v.  Houston,  115  Tenn.  541,  91  S.  W.  194,  where 
papers  in  ease  have  disappeared  from  clerk's  office,  final  decree  and 
entries  in  rule  docket  are  admissible  to  show  former  adjudication 
in  subsequent  action  involving  same  issues. 

36  CaL  634^649,  GLARE  ▼.  WILLETT. 

Wbere  Attorney  is  not  Authorized  to  Bxlng  Suit,  court  may  order 
it  dismissed  on  defendant's  motion. 

Approved  in  Magnolia  etc.  Fruit  Cannery  v.  Guerne  (Cal.),  31  Pae. 
363,  following  rule. 

Effect  of  Judgment  Obtained  npon  Unautliorized  Appearance  by 
attorney.     See  note,  21  L.  R.  A.  851. 

In  Matters  of  Opinion  Proper  Mode  of  proof  is  to  take  testimony 
of  persons  who  have  examined  premises. 

Approved  in  Lloyd  Chemical  Co.  v.  Mathes  &  Sons  Rag  Co.,  145  Mo. 
App.  691,  123  S.  W.  533,  discussing  admissibility  of  evidence  of  fires 
other  than  one  in  question  in  action  for  loss  by  fire  communicated 
from  defendant's  fire. 

35  CaL  663-^66,  PEOPLE  ▼.  TTLER. 

Impeaching  Witness  Neisd  not  Testify  that  from  general  reputation 
of  impeached  witness  he  would  not  believe  him  under  oath. 

Limited  in  People  v.  Corey,  8  Cal.  App.  726,  97  Pac.  911,  where 
witness  is  called  to  impeach  another  by  showing  knowledge  of  bad 
reputation  of  witness  for  truth,  it  is  reversible  error  to  reject  opin- 
ion evidence  of  such  witness  that  he  would  not  believe  impeached 
witness  under  oath. 

Evidence  to  Show  Credibility  or  bias  of  witness.  See  note,  82  Am. 
St.  Rep.  28. 

36  Cal.  668-676,  96  Am.  Dec.  129,  FRANKLIN  v.  MERIDA. 

Tenant  in  Possession  Taking  Lease  from  claimant  may  dispute 
landlord's  title. 

Approved  in  Hebden  v.  Bina,  17  N.  D.  242,  138  Am.  St.  Rep.  700, 
116  N.  W.  87,  defendant  in  action  to  determine  adverse  title,  may 
•question  plaintiff's  title;  dissenting  opinion  in  Illinois  Steel  Co.  v. 
Budzisz,  139  Wis.  310,  119  N.  W.  942,  majority  holding  purchaser 
from  tenant  without  notice  of  relation  of  landlord  and  tenant  who 
takee  and  remains  in  possession  for  ten  years  acquires  title  as  against 
owner. 

Distinguished  in  Elwert  v.  Marley,  53  Or.  597,  133  Am.  St.  Rep. 
850,  101  Pac.  671,  where  pending  stay  from  decree  in  equitable  eject- 
ment defendant  leased  land  from  plaintiff's  grantee  with  knowledge 
of  conveyance  to  granteOi  latter  could  not  recover  possession  under 
decree. 
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Denied  in  Hodges  t.  Waters,  124  Ga.  232,  110  Am.  St.  Bep.  166,  52 
S.  B.  163,  1  L.  R.  A.  (n.  s.)  1181,  attornment  by  one  in  possession 
estops  tenant  from  denying  landlord's  title,  unless  attornment  was 
fraudulent  or  by  mistake  of  fact. 

Bight  of  Tenant  in  Possession  Before  Taking  Lease  to  dispute 
lessor's  title.     See  note,  1  L.  B.  A.  (n.  s.)  1182. 

Estoppel  to  Deny  Landlord's  Title.    See  note,  89  Am.  St.  Bep.  95. 

85  OaL  57&-601,  96  Am.  Dec  ISO,  GATES  v.  SALMON;  a  O.,  46  CaL 
363. 

Statute  must  be  Oonstrued  so  as  to  Give  EfFect»  if  possible,  to  every 
part  of  it. 

Approved  in  Edwards  v.  Sweigert,  15  Cal.  App.  507,  115  Pac.  258, 
under  San  Francisco  charter,  article  8,  chapter  10,  sections  2,  3,  4, 
widow  of  one  who,  prior  to  his  death  was  retired  for  injuries  and 
received  a  pension  is  not  entitled  to  a  pension;  Primm  v.  Superior 
Court,  3  Cal.  App.  212,  84  Pac.  788,  under  Code  of  Civil  Procedure, 
sections  553  and  946,  attachment  is  continued  in  force  pending  appeal 
by  plaintiff  from  adverse  judgment  by  filing  bond  as  required  by 
section  916. 

Holder  of  Specified  Part  of  "Wliole  Tract,  as  well  as  cotenants  of 
his  grantor,  must  be  made  parties  to  partition  suit. 

Distinguished  in  Middlecoff  v.  Cronise,  155  Cal.  189,  190,  100  Pac. 
234,  235,  holding  partition  cannot  be  had  in  one  action  of  two  or 
more  tracts  unless  all  parties  are  cotenants  in  each  tract. 

Bight  of  One  Oat  of  Possession  to  partition.  See  note,  20  L.  B.  A. 
629. 

Any  Question  Affecting  Bight  of  Plaintiff  or  of  each  and  all  parties 
in  land  may  be  determined  in   partition. 

Approved  in  Adams  v.  Hopkins  (Cal.),  69  Pac.  230,  and  Baca  v. 
Anaya,  14  N.  M.  393,  395,  94  Pac.  1020,  1021,  both  following  rule. 

Conveyance  by  One  Tenant  in  Common  of  specific  portion  of  com- 
mon lands  is  not  void,  but  does  not  prejudice  rights  of  other  tenants. 

Approved  in  Kenoye  v.  Brown,  82  Miss.  612,  100  Am.  St.  Bep.  645, 

36  So.  164,  and  Jonas  v.  Weires,  134  Iowa,  57,  111  N.  W.  456,  both 
following  rule. 

Conveyance  by  One  Cotenant  of  specific  part  of  common  property. 
See  note,  100  Am.  St.  Bep.  650,  652,  653. 

35  Cal.  606-620,  PEOPLE  v.  SAN  FBANCISCO  ETC.  B.  B.  CO. 

Bight  to  Wharfage.     See  note,  70  L.  B.  A.  208. 

35  Cal.  624-634,  SEALS  v.  AMADOB  COT7NT7. 

Legislature  may  by  Later  Act  Provide  for  payment   of  interest 
on  debt  due  from  one  county  to  another,  which  by  prior  act  it  had  ^ 
ordered  paid. 

Approved  in  State  v.  Gunn,  92  Minn.  442,  100  N.  W.  99,  upholding 
act  or  1901,  purporting  to  legalize  certain  county  orders  issued  under 
act   of   1895,   which   had  been   declared   void. 

Power  of  Legislature  to  Impose  Burdens  upon  municipalities  and 
to  control  their  local  administration  and  property.  See  note,  48 
L.  B.  A.  473. 

^5  CaL  634-646,  95  Am.  Dec.  152,  TYNAN  v.  WALKEB. 

Statutes  of  Limitatfon  should  be  strictly  construed. 

Approved  in  United  States  v.  Ninety-nine  Diamonds,  139  Fed. 
96i5,  72  C.  C.  A.  9,  2  L.  B.  A.    (n.  s.)    185,  construing  customs  ad- 
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ministration  act;  St.  Louis  Merchants'  Bridge  etc.  B7.  Go.  t.  United 
States,  188  Fed.  193,  arguendo. 

Intent  of  Legialatnre  mnBt  be  Found  in  statute  itself. 

Approved  in  Geimann  t.  Board  of  Police  Gommrs.,  158  Gal.  751, 
112  Pac.  564,  construing  charter  provision  that  demands  on  treasury 
shall  be  barred  if  not  presented  for  payment  properly  audited 
within  one  month  after  they  are  due;  United  States  v.  Golorado  etc, 
B.  Co.,  157  Fed.  332,  85  C.  C.  A.  27,  15  L.  B.  A.  (n.  s.)  1€7,  constru- 
ing safety  appliance  acts. 

Operation  of  Statute  of  IdmitatlonB  is  not  Suspended  by  death 
of  party  entitled  to  sue  before  cause  of  action  accrues. 

Approved  in  Sanford  v.  Bergin,  156  Gal.  55,  103  Pac.  337,  mort- 
gage lien  in  favor  of  estate  of  deceased  mortgagee  is  not  suspended 
by  want  of  or  in  delay  in  administration;  Alice  E.  Mining  Co.  v. 
Blanden,  136  Fed.  2'56,  discussing  limitation  of  action  against  ad- 
ministrator under   Iowa   law. 

Distinguished  in  Heseer  v.  Taylor,  1  Gal.  App.  620,  82  Pac.  978, 
where  mortgage  debt  not  mature  at  death  of  decedent  and  more  than 
four  years  elapsed  vfrom  maturity  before  foreclosure,  it  is  not  barred 
under  Code  of  Civil  Procedure,  section  353,  if  foreclosure  commenced 
within  one  year  after  letters  issued. 

^^ere  Material  Averments  of  Complaint  are  defectively  denied,  but 
plaintiff,  without  objecting  to  denials,  introduces  evidence  in  support 
of  averments  of  complaint,  objections  to  sufficiency  of  denials  are 
waived. 

Distinguished  in  Beclamation  District  T.  Hershey,  160  Gal.  693,  117 
Pac.  904,  rule  does  not  apply  to  facts  alleged  in  complaint  which 
answer  by  its  silence  has  admitted  to  be  true,  and  upon  which  there 
was  no  attempt  to  join  issue. 

35  Oal.  653-666,  PEOPLE  ▼.  ELMOBE. 

Stock  Transfer  not  Entered  on  Books  of  Company  is  valid  as 
against  whole  world  except  bona  fide  purchasers. 

Approved  in  Nat.  Bank  of  the  Pacific  v.  "Western  Pac.  By.  Co., 
167  Cal.  577,  106  Pac.  678,  purchaser  of  railroad  stock  not  transferred 
on  books  at  time  of  attachment  thereof  may,  pending  attachment, 
sue  to  compel  transfer  on  books  and  issuance  of  stock  certificate 
free  from  attachment  lien;  Mapleton  Bank  v.  Standrod,  8  Idaho,  749, 

71  Pac.  121,  67  L.  B.  A.  656,  bona  fide  transfer  of  shares  of  which 
possession  taken  as  pledge  but  transfer  not  entered  on  book  is  pre- 
ferred to  flrubsequent  attachment  by  creditor  of  assignor. 

Validity  of  Pledge  or  Otber  Transfer  of  stock  when  not  made  in 
books  of  corporation,  as  against  attachments,  executions,  or  sub- 
sequent transfers.     See  note,  67  L.  B.  A.  680. 

86  CaL  656-664,  HILL  V.  OEIGSBT. 

Performance  or  Offer  to  Perform  Contract  to  convey  realty  on 
payment  of  price  is  condition  precedent  to  right  to  insist  on  per- 
formance by  other  party. 

Approved  in  Michigan  Home  Colony  Go.  v.  Tabor,  141  Fed.  336, 

72  C.  C.^  A.  480,  following  rule. 

35  Cal.  664-671,  HOBKBLOWEB  ▼.  DUDEN. 

Board  of  Supervisors  may  Employ  Coimsel  to  assist  district  at- 
torney in  any  suit. 
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Approved  in  County  of  Santa  Cruz  •  v.  Barnes,  9  Ariz.  48,  76  Pac. 
622,  623,  upholding  power  of  supervisors,  with  consent  of  district 
attorney,  to  employ  special  counsel;  Freeman  v.  City  of  Perry,  11  Okl. 
71,  65  Pac.  925,  upholding  power  of  council  of  city  of  first  clasH  to 
employ  assistant  to  city  attorney. 

Distinguished  in  Denman  v.  Webster  (Cal.),  70  Pac.  1064,  San 
Francisco  board  of  education  has  no  power  to  employ  private  (Coun- 
sel; Chase  v.  County  Commrs.  of  Boulder  County,  ^7  Colo.  272,  86 
Pac.  101^,  county  commissioners  cannot  employ  person  to  discover 
property  omitted  from  taxation. 

■ 

35  Oal.   671-677,  PEOPIiE  ▼.   WILLIAMS. 

Indictment  Should  State  Facte  which,  if  true,  would  necessarily 
import  that  crime  imputed  to  defendant  has  been  committed. 

Approved  in  People  v.  Carroll,  1  Cal.  App.  5,  81  Pac.  681,  informa- 
tion for  crime  against  nature  should  allege  sex  of.  person  with  whom 
crime  committed. 

Larceny  of  Property  Savoring  of  Bealty.  See  note,  88  Am.  St. 
Rep.  591. 

35  OaL  677-678,  PEOPLE  ▼.  aEBKE. 

Power  of  State  Legislature  to  exempt  from  taxation.  See  note, 
19  L.  R.  A*  79. 

36  Cal.  679-684,  CAMPBELL  ▼.  BEAR  BIVEB  ETC.  MINIKO  CO. 

Erroneous  Orermling  of  Demurrer  to  new  matter  in  answer  under 
which  no  proof  introduced  at  trial  is  harmless. 

Approved  in  Ferrandini  v.  Banker's  Life  Assn.  of  Des  Moines,  51 
Wash.  447,  99  Pac.  9,  following  rule;  Peterson  v.  Hubbard  (Cal.),  9 
Pac.  108,  finding  on  affirmative  defense  not  supported  by  proof  ia 
unnecessary. 

86  Cal.  684-688,  ABNOLD  T.  8KA008. 

Motiona  for  New  Trial  on  Oround  of  newly  discovered  evidence 
are  regarded  with  disfavor. 

Approved  in  Gruss  v.  Bobertson  (Cal.),  37  Pac.  772,  upholding 
grant  of  new  trial  for  newly  discovered  evidence;  State  v.  Jones, 
32  Mont.  455,  SO  Pac.  1099,  applying  rule  in  rape  case;  In  re  Colbert's 
Estate,  31  Mont.  487,  107  Am.  St.  Bep.  439,  80  Pac.  ^51,  upholding 
denial  of  new  trial  in  will  contest. 

Motion  for  New  Trial  on  Oround  of  newly  discovered  evidence  must 
be  supported  by  affidavit  of  moving  party  that  he  did  not  know 
of  such  evidence. 

Approved  in  Smith  v.  Shook,  30  Mont.  35,  76  Pac.  514,  applying 
rule  in  action  for  money  loaned. 

36  CaL  692-694,  ESTATE  OP  DEN. 

Bule  for  Computing  Interest  where  partial  payments  made,  stated. 

Approved  in  AUsopp  v.  Joshua  Hendy  Machine  Works,  5  Cal.  App. 
S33,  90  Pac.  41,  following  rule. 

Application  of  Pasrments.    See  note,  96  Am.  St.  Bep.  71. 

35  Cal  699-710,  NICOLSON  PAVEMENT  CO.  ▼.  PAINTEB. 

Board  of  Supervlaorg  can  Contract  for  patented  pavement  under 
statutes  of  1865  only  in  accordance  with  law. 
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Approved  in  Sarver  ▼.  Lofl  Angeles,  150  Cal.  189,  103  Pae.  918, 
as  to  right  of  supervisors  to  eall  for  patented  devices  in  public 
construction. 

Patented  Pavement  cannot  be  Called  for  in  specifications  for  street 
work  where  competition  would  be  cut  off  thereby. 

Approved  in  Monaghan  v.  Indianapolis,  37  Ind.  App.  290,  76  N.  E. 
427,  holding  void  contract  for  paving  street  with  patented  paving 
material;  Siegel  v.  Chicago,  223  HI.  434,  435,  79  N.  E.  282,  denying 
right  to  prescribe  patented  material  for  pavement;  Hurley  Water 
Co.  V.  Vaughan,  115  Wis.  477,  91  N.  W.  973,  town  contract  for  water 
supply  is  not  subject  to  Revised  Statutes  of  1898,  section  921,  re- 
quiring village  contracts  for  work  costing  more  than  fifty  dollars 
to  be  let  to  lowest  bidder. 

Distinguished  in  Baltimore  v.  Flack,  104  Md.  142,  64  Atl.  715, 
Baltimore  could  put  various  kinds  of  pavements  in  competition  and 
after  bids  opened  to  select  one  of  them  and  award  contract  to 
lowest  bidder  for  that  kind. 

Denied  in  Dillingham  v.  Spartanburg,  75  8.  C.  558,  117  Am.  St. 
Rep.  917,  56  S.  E.  384,  8  L.  R.  A.  (n.  s.)  412,  and  Saunders  v.  Iowa 
City,  134  Iowa,  142,  111  N.  W.  532,  9  L.  R.  A.  (n.  s.)  392,  both  hold- 
ing where  street  paving  contract  let  to  lowest  bidder,  fact  that 
advertisement  for  bids  called  for  certain  patented  pavement  does 
not  restrict  competition;  dissenting  opinion  in  Monaghan  v.  Indian- 
apolis, 37  Ind.  App.  318,  319,  76  N.  E.  43*7,  majority  holding  void 
contract  for  paving  street  with  patented  paving  material. 

Municipal  Contracts  for  Work  or  Artides  which  embody  patented 
invention.    See  note,  18  L.  R.  A.  46. 

85  OaL  713-727,  PERKINS  T.  CENTER. 

Redemption  ftom  Foreclosure  Beatores  Property  to  original  con- 
dition except  that  debt  is  paid. 

Approved  in  Wemple  y.  Yosemite  Gk>ld  Min.  Co.,  4  Cal.  App.  87, 
87  Pae.  283,  following  rule. 

Legal  Holder  of  Mortgage  may  Bedeem  from  prior  mortgage. 

Approved  in  North  Dakota  Horse  ft  Cattle  Co.  v.  Serumgard,  17 
N.  D.  49^  18S  Am.  St.  Rep.  717,  117  N.  W.  463,  holder  of  mortgage 
given  after  act  of  sale  under  prior  mortgage  and  before  expiration 
of  redemption  period  ia  a  redemptioner. 
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36  OaL  11-24,  BABBEK  T.  BABEK 

After  CMmTeyanoe  of  Mortgaged  Premifles  or  transfer  of  interest 
therein,  mortgagor  cannot  prolong  or  revive  a  charge  apon  the 
premises  while  such  interest  is  in  another  party. 

Approved  in  Newhall  v.  Hatch  (Cal.),  64  Pac.  262,  holding  mort- 
gagee who  had  brought  foreclosure  suit  on  mortgage  when  barred 
and  declined  to  amend  to  plead  new  promise  could  not  bring  suit 
on  new  promise  after  premises  had  in  meantime  been  sold  on  an 
execution  sale;  Klauber  v.  Yigneron  (Cal.),  32  Pac.  249,  holding 
one  who  conveys  mortgaged  premises  in  consideration  of  marriage 
cannot  thereafter  substitute  new  mortgage  instead  of  old;  San  An- 
tonio etc.  Loan  Assn.  v.  Stewart,  27  Tex.  Civ.  304,  66  8.  W.  667, 
holding  where  husband  and  wife  had  given  lien  on  homestead,  hus- 
band alone  could  not  extend  its  life;  Hookway  v.  Thompson,  56 
Wash.  61,  105  Pac.  154,  holding  declaration  of  homestead  made  after 
man's  marriage  ineffective  as  against  mortgage  given  by  him  before 
marriage. 

Homestead  Estate  has  Most  of  Unities  of  Joint  Tenancy,  the 
main  difference  being  want  of  power  of  one  party  to  homestead 
to  sever  the  tenancy. 

Approved  in  Hannon  v.  Southern  Pac.  B.  R.  Co.,  12  Cal.  App. 
354,  107  Pac.  337,  holding  joint  tenancy  of  homestead  exists  during 
life  of  both  spouses  only. 

Hiuband  and  Wife  had  Joint  Estate  tn  Homestead  which  can  only 
be  devested  by  concurrent  act  of  both  in  manner  provided  by  law. 

Approved  in  Cordano  v.  Wright,  159  Cal.  619,  115  Pac.  231,  deed 
of  homestead  must  by  its  terms  purport  to  convey  interest  of  each 
spouse;  Downing  v.  Hartahom,  69  Neb.  36^,  111  Am.  St.  Rep.  550, 
95  N.  W.  802,  holding  husband  could  not  encumber  homestead  without 
joinder  of  wife. 

Effect  of  Conveyance  or  Encnmbrance  of  homestead  by  one  spouse 
only.     See  note,  96  Am.  St.  Bep.  916,  918. 

36  OaL  2&-e7,  JACKSON  T.  LODGE. 

What  Title  or  Interest  will  Support  Ejectment.  See  note,  18  L. 
B.  A.  782. 

I  0»1.  Note*— 87  (677) 


8<5  Cal.  67-117     NOTES  ON  CALIFOENIA  BEPORTS.  578 

Miscellaneous. — Cited  in  Gunnison  ▼.  Chicago  etc.  By.  Co.,  117  Fed. 
643,  holding  possession  of  railroad,  purchased  at  judicial  sale  to 
satisfy  judgment,  for  ten  years  bars  action  by  mortgagees  on  -their 
lien    created  subsequent   to   the   judgment. 

36  Cal.  67-74,  BUOKNAU.  ▼.  STOBY. 

Tax  Sale  for  Amount  in  Excess  of  that  for  which  property  is 
liable   is   void. 

Approved  in  Bimmer  v.  Hotchkiss,  14  Cal.  App.  561,  following  rule; 
Hurt  v.  Hubbard,  41  Colo.  507,  92  Pac.  908,  holding  answer  showing 
plaintiff's  cause  of  action  extinguished  since  commencement  of  suit 
is  good  defense. 

Injunctloxi  Against  Collection  of  Illegal  Taxes.    See  note,  22  L. 

B.  A.  70^  705. 

36  Oal.  75-82,  ESTATE  OF  WOOD. 

If  a  Word  In  a  Will  Is  Bepngnant  to  clear  intention  of  testator 
as  shown  in  other  prfrts  of  the  will,  it  may  be  regarded  as  surplusage 
or  restricted  in  its  application. 

Approved  in  Estate  of  Goetz,  13  Cal.  App.  295,  109  Pac.  492,  in- 
serting word  "if"  to  make  clear  clause  in  will  written  by  testator. 

Transposition  of  Words  in  Construction  of  Wills.  Siee  note,  2  Cof. 
Prob.  521. 

One  not  Named  as  Executor  in  Will  cannot  have  letters  testa- 
mentary issued  to  him. 

Cited  in  Estate  of  Bergin,  3  Cof.  Prob.  293,  arguendo. 

Wliat  Constitutes  a  Testamentary  Writing.  Bee  notes,  89  Am.  St. 
Bep.  490;  5  Cof.  Prob.  13. 

36  CaL  94-103,  DTfTRBMAK  ▼.  KOBBIE. 

Objection  to  Variance  Between  Evidence  and  finding  of  facts 
cannot  first  be  made  in  appellate  court. 

Beaffirmed  in  Pavey  v.  Southern  Pac.  Co.  (Cal.),  45  Pac.  171. 

36  Cal.  104-106,  OAPFNET  v.  OOUOH. 

Wliether  a  Personal  Liability  may  be  created  for  an  assessment. 
See  notes,  133  Am.  St.  Bep.  932;  3G  L.  B.  A.  61. 

Necessity  of  Special  Benefit  to  sustain  assessments  for  local  im- 
provements.    See  note,  14  L.  B.  A.  759. 

86  CaL  105-112,  95  Am.  Dec.  162,  BOIiANBEB  ▼.  OENTBY. 

Valne  of  Property,  in  Action  to  Becover  Personal  Property,  can- 
not be  recovered  when,  pending  the  action,  defendant  has  been 
required'  to  deliver  the  property  to  third  party  who  is  true  owner. 

Approved  in  Pabst  Brewing  Co.  ▼.   Greenberg,   117  Fed.   137,  56 

C.  C.  A.  161,  holding  in  action  to  recover  damages  for  trespass  in 
taking  personal  property,  where  such  property  was  taken  by  true 
owners,  its  value  cannot  be  an  element  of  damage. 

36.  CaL  112-117,  SUTTEB  ▼.  SAN  FBANCISCO. 

Where  Demurrer  is  Sustained  With  Leaye  to  Amend,  which  plain- 
tiff declines  to  do,  judgment  will  not  be  reversed  on  appeal  to  allow 
amendment. 

Approved  in  Harrison  v.  Magoon,  16  Haw.  488^,  refusing  to  allow 
amendment  after  judgment  when  amendment  would  be  ineffective 
without  new  trial. 
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N6c6Mity  of  Partition  Including  All  Laws  of  cotenancy.  See  note, 
114  Am.  St.  Bep.  81. 

36  Oal.  122-127,  HASTINaS  T.  8TABK. 

In  Case  of  Uncertainty  In  Oalla  of  Deed,  construction  put  thereon 
by  parties  concludes  them. 

Approved  in  Grant  v.  Bannister,  160  Cal.  780,  118  Pac.  255,  in  case 
of  doubt  as  to  whether  deed  conveyed  interests  in  common  or  in 
partnership,  construction  put  on  deed  by  parties  themselves  controls 
as  between  themselves. 

36  Cat  129-131,  TODD  ▼.  WINANTa 

Party  Alleging  Error  on  Appeal  must  make  it  affirmatively  appear. 

Approved  in  Evans  v.  Glencross,  4  Ariz.  226,  36  Pac.  213,  holding 
allegation  presumed  to  be  proven  unless  contrary  shown. 

Stipulation  as  to  CorrectneaB  of  Transcript  does  not  preclude  re- 
spondent from  objecting  to  sufficiency  of  statement  on  motion  for 
new  trial. 

Beaffirmed  in  Carver  v.  San  Joaquin  Cigar  Co.,  16  Cal.  App.  765, 
118  Pac.  94. 

36  OaL  132-134,  liABOO  ▼.  OLEMSNTS. 

Plaaa  in  Abatement  are  Strictly  Oonstmed. 

Approved  in  Biverdale  Mining  Co.  v.  Wicks,  14  Cal.  App.  532, 
112  Pac.  898,  following  rule;  Beed  v.  Harshall,  12  Cal.  App.  704,  108 
Pac.  722,  holding  plea  in  abatement  properly  refused  when  offered 
after  submission  of  case;  Oahu  Lumber  etc.  Co.  v.  Ah  Yok,  11  Haw. 
418,  holding  pendency  of  prior  action  in  ejectment  does  not  abate 
subsequent  action  between  same  parties,  it  not  appearing  that  causes 
of  action  are  the  same. 

36  OaL  136-146,  BEBKAL  ▼.  LYNCH. 

Proceedings  of  Board  of  United  States  Land  Commissioners,  when 
jurisdiction  is  once  acquired,  cannot  be  collaterally  attacked. 

Approved  in  Cahill  v.  Colgan  (Cal.),  31  Pac.  617,  holding  approval 
of  claim  against  state  by  board  of  examiners  and  appropriation  of 
money  to  pay  it  by  legislature  conclusive  as  against  controller. 

Tax  Sale  to  One  in  Possession  does  not  affect  title  to  land. 

Boaffirmed  in  Allen  v.  Evans,  7  Ariz.  361,  64  Pac.  412. 

Effect  of  Tax  Sale  on  Iiand  held  by  life  tenant.  See  note,  32 
L.  B.  A.  80S. 

36  OaL  147-151,  05  Am.  Dec.  166,  WETHEBBEE  t.  DUNN. 

Prima  Facie  All  Wlio  Come  into  Possession  of  Land  pending  action 
to  recover  possession  must  go  out  under  writ  of  possession,  the  pre- 
sumption being  that  they   came   in   under  defendant. 

Approved  in  Baum  v.  Boper,  1  CaL  App.  439,  82  Pac.  391,  and  Har- 
rod  V.  Burke,  76  Kan.  912,  123  Am.  St.  Bep.  179^  9^  Pac.  1129,  both 
following  rule. 

36  CaL  151-159,  PUTNAM  ▼.  LAMPHIEB. 

Conditional  Sale  of  Personal  Property  is  valid. 

Approved  in  Liver  v."  Mills,  155  Cal.  462,  101  Pac.  299,  holding 
when  contract  of  sale  of  personal  property  reserves  title  to  vendor 
until  payment  of  purchase  money,  title  carries  with  it  right  of  pos- 
session in  case  of  default. 
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Objection  Tlutt  Jndgmant  is  not  Authorised  bj  pleadings  maj  be 
taken  on  appeal  upon  judgment-roll  alone. 

Approved  in  Kelly  t.  Strouse  ft  Bros.,  116  Ga.  886,  43  S.  E.  286, 
holding  appellate  court  bound  to  notice  defect  appearing  on  face 
of  pleadings. 

86  Oal.  159-168,  STEWABT  ▼.  LEVT. 

Constitution  Sanctions  Imprisonment  for  Debt  on  final  process  in 
ease  of  fraud. 

Distinguished  in  In  re  Buttmann,  11  Haw.  796,  holding  illegal 
imprisonment  for  debt  when  no  fraud  is  shown. 

Constitutionality  of  Imprisonment  for  Debt.    See  notd,  34  L.  B. 

A.  642. 

Liability  of  Partnership  for  Torts.    Bee  note,  51  L.  B.  A.  485. 

36  Cal.  168-179,  CI.ABK  ▼.  PHOENIX  INa  CO. 

False  Sworn  Statement  of  Insured  as  to  amount  of  loss  must,  in 
order  to  avoid  policy,  be  such  as  to  show  intentional  and  material 
OTervaluation. 

Approved  in  Miller  ▼.  Fireman's  Fund  Ins.  Co.,  6  Cal.  App.  398, 
92  Pac.  333,  following  rule;  Schmidt  v.  Boyal  Ins.  Co.,  10  Haw.  686, 
holding  question  of  fraud  in  overvaluation  of  goods  destroyed  should 
go  to  jury  and  verdict  will  not  be  disturbed  on  appeal;  Hegard  v. 
California  Ins.  Co.  (Cal.),  11  Pac.  597,  holding .  evidence  sustains 
finding  that  property  lost  was  not  overvalued. 

36  Cal.  180-187,  96  Am.  Dec.  170,  BicCOBMICK  ▼.  BBOWN. 

An  Acknowledgment  or  Promise  Made  While  a  Contract  is  sub- 
sisting establishes  a  continuing  contract;  and  when  made  after  bar 
of  statute  of  limitations,  a  new  contract. 

Approved  in  National  Cycle  Mfg.  Co.  v.  San  Biego  Cycle  Co.,  9 
Cal.  App.  113,  98  Pac.  65,  holding  original  liability  merely  contin- 
ued by  new  promise  to  pay  on  contract  before  bar  on  original 
promise;  Bern  v.  Olsen,  18  Idaho,  365,  110  Pac.  166,  holding  acknowl- 
edgment of  contract  not  barred  continued  it;  Thisler  v.  Stephenson, 
54  Wash.  607,  103  Pac.  988,  holding  promise  to  pay  note  barred  new 
promise. 

Acknowledgment  or  New  Promise  to  Suspend  Sunning  or  remove 
bar  of  statute  of  limitations.     See  note,  102  Am.  St.  Bep.  768. 

Effect  of  New  Promise  or  Payment  on  barred  judgment.  See  note, 
8  L.  B.  A.  (n.  s.)  443. 

Bunnlng  of  Limitations  does  not  cancel  debt. 

Beaffirmed  in  Dern  v.  Olsen,  18  Idaho,  367,  110  Pac.  167. 

Effect  of  Statute  of  Limitations.  See  notes,  80  Am.  St.  Bep.  426; 
95  Am.  St.  Bep.  658. 

Express  Promise  on  Contract  to  Enable  Creditor  to  recover,  after 
bar  of  limitations,  must  be  direct,  unqualified  admission  of  debt 
which  party  is  willing  to  pay. 

Approved  in  Visher  v.  Wilbur,  5  Cal.  App.  570,  90  Pac.  1068,  fol- 
lowing rule;  Succession  of  Slaughter,  108  La.  494,  32  So.  379,  58  L. 

B.  A.  408,   holding  expression   of   ability  to    pay  barred   debt   and 
part  payment  not  to  amount  to  new  promise. 

Moral  Obligation  as  Consideration  for  promise.  See  note,  53  L. 
B.  A.  362. 
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ExtenBion  of  Mortgage  Iii«n  bj  renewal  of  secured  debt.  See 
note,  56  L.  B.  A.  600. 

36  CaL  187-192,  FABBELL  ▼.  PAIJOEB. 

Express  Promise  to  Enable  Creditor  to  recover  after  bar  of  limi- 
tations must  be  direct,  unqualified  admission  of  debt  which  party  is 
willing  to  pay.  X 

Reaffirmed  in  Visher  v.  Wilbur,  5  Cal.  App.  570,  90  Pac.  1068. 

Acknowledgment  of  Debt  to  Take  It  from  Statute  of  limitation 
must    be    made    to    creditor    or    his    representative. 

Approved  in  President  etc.  of  California  College  ▼.  Stephens,  11 
Cal.  App.  528,  106  Pac.  616,  following  rule;  Visher  v.  Wilbur,  5  Cal. 
App.  570,  90  Pac.  1067,  holding  letters  containing  new  promise,  writ- 
ten to  heir  who  subsequently  becoQies  administrator,  to  pay  debt  to 
decedent  does  not  take  debt  from  statute. 

Person  to  Wbom  Acknowledgment  or  New  Promise  must  be  made 
to  toll  statute  or  remove  bar  of  limitations.  6ee  note,  25  L.  R.  A. 
(n.  s.)  806. 

36  OaL  193-197,  YOLO  OOXJNTT  V.  CITY  OP  SAOBAMENTO. 

Nuisance  may  be  Abated  and  Damages  Bacovered  therefor  in  same 
action. 

Criticised  in  Norton  v.  Colusa  Parrot  Mining  etc.  Co.,  167  Fed. 
204,  holding  damages  could  not  be  recovered  for  past  injuries  in 
addition  to  injunction  in  suit  in  equity  to  enjoin  pollution  of  stream 
as  nuisance. 

Action  to  Abate  Nuisance  is  an  equitable  proceeding. 

Approved  in  Learned  v.  Castle  (Cal.),  4  Pac.  192,  and  l&vans  ▼. 
Boss  (Cal.),  8  Pac.  8i9,  both  following  rule. 

Injunction  Against  Nuisance  maintained  by  municipality.  See 
notes,  23  L.  B.  A.  302. 

Adjudication  Bespecting  Abatement  of  Nuisance  as  bar  to  damage 
suit.    See  note,  58  L.  B.  A.  735. 

Public  Nuisance  may  Also  be  a  Prirate  Nuisance,  and  if  so,  person 
injured  has  action  for  damages. 

Approved  in  Castle  v.  Smith  (Cal.),  36  Pac.  862,  holding,  in  action 
to  abate  nuisance  and  for  damages,  findings  are  unnecessary  when 
plaintiff  waives  equitable  relief;  Mountain  Copper  Co.  v.  United 
States,  142  Fed.  644,  73  C.  C.  A.  621,  holding  in  action  to  abate  copper 
smelter,  court  is  "unwilling  to  say  appellee  coyld  be  fully  compen- 
sated in  action  at  law  for  damage  done"  to  vegetation;  Hoyt  v. 
McLaughlin,  260  111.  448,  95  N.  £.  467,  nuisance  created  by  unli- 
censed dramshop  may  be  abated  at  suit  of  private  individual  who 
has  suffered  special  damages. 

Abatement  of  Public  Nuisance  by  private  person  without  suit. 
See  note,  124  Am.  St.  Rep.  595. 

Injunction  Against  Crime  Which  is  Private  Nuisance  or  which 
involves  property  rights.    See  note,  21  L.  R.  A.  (n.  s.)  587. 

What  are  Public  Nuisances.    See  note,  107  Am.  St.  Bep.  205. 

Bight  to  Obstruct  or  Destroy  Bights  of  navigation.  See  note,  59 
L.  B.  A.  81. 

36  CaL  197-205,  EMMAL  ▼.  WBBB. 

Findings  of  Probative  Facts  from  Which  Ultimate  material  facts 
must  inevitably  be  inferred  are  sufficient. 
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Approved  in  Barry  ▼.  Beamer,  8  Cal.  App.  203,  96  Pae.  374,  hold- 
ing immaterial  certain  probative  facts  not  justified  by  evidence, 
when  finding  of  ultimate  facts  found  support  in  evidence;  Bryan 
V.  Tormey  (Cal.),  21  Pac.  726,  ordering  correction  of  findings  of 
probative  facts  to  make  consistent  with  ultimate  facta. 

SB  CaL  20a-214,  95  Am.  Dec.  175,  XJOK  T.  MADDEN. 

Public  Officer  is  not  Personally  liable  in  damages  for  malconduct 
unless  position  of  injured  party  would  have  been  same  had  not  mis- 
conduct occurred. 

Approved  in  Blcick  v.  Linn,  17  8.  D.  336,  96  N.  W.  697,  commis- 
sioners of  soldiers*  home  are  personally  liable  in  damages  if  they 
wrongfully  and  maliciously  expel  member  and  deprive  him  of  his 
rights. 

Uability  of  Ministerial  Officers  for  nonperformance  and  misper- 
formanee  of  official  duties.     See  note,  95  Am.  St.  Bep.  95. 

86  Oal.  214-220,  BELL  v.  BED  BOOk  TONNEL  ETC.  CO. 

Abandonment  of  Mining  Claim  Consists  in  leaving  it  without  inten- 
tion of  returning. 

Approved,  in  Wood  v.  Etiwanda  Water  Co.,  147  Cal.  234,  81  Pac. 
514,  holding  disuse  of  dilapidated  flume  and  substitution  of  iron  pipe 
therefor  did  not  show  intention  to  abandon. 

Abandonment  and  Forfeiture  of  mining  claims.  See  note,  87  Am. 
St.  Bep.  406,  407,  413. 

Failure  of  Party  to  Comply  Wltb  Mining  Bnle  does  not  work  a  for- 
feiture unless  rule  itself  so  provides. 

Approved  in  Sturtevant  v.  Vogel,  167  Fed.  452,  456,  93  C.  C.  A. 
84,  holding  failure  to  record  notice  of  location  o-f  mining  claim  does 
not  work  forfeiture. 

Gain  or  Loss  of  Title  by  Abandonment,  not  including  questions 
under  statute  of  limitations.     See  note,  135  Am.  St.  Bep.  892. 

36  Cal.  220-223,  PEOPLE  ▼.  DOE  G.  1,034. 

State  cannot  Tax  Its  Own  Property. 

Approved  in  Kleinsorge  v.  Burgbacher,.  6  Cal.  App.  352,  92  Pac.  202, 
holding  timber  lands  which  have  reverted  to  state  for  nonpayment  of 
cash  price  not  subject  to  taxation. 

Distinguished  in  Edwards  &  Walsh  Con.  Co.  v.  Jasper  County,  117 
Iowa,  374,  94  Am.  St.  Bep.  301,  90  N.  W.  1009,  holding  courthouse 
liable  for  assessment  for  paving  courthouse  square;  State  National 
Bank  v.  Memphis,  116  Tenn.  648,  94  8.  W.  608,  7  L.  B.  A.  (n.  s.)  663, 
holding  state  bonds  taxable;  Orono  v.  Sigma  Alpha  Epsilon  Soc,  105 
Me.  219,  74  Atl.  21,  holding  chapter  house  of  fraternity  on  campus 
of  state  university  not  exempt  from  taxation. 

Exemption  from  Taxation  or  Assessment  of  lands  owned  by  gov- 
ernmental bodies,  or  in  which  they  have  an  interest.  See  note,  132 
Am.  St.  Bep.  296,  312,  324. 

Local  Assessments  for  Benefits,  on  property  exempt  from  general 
taxation.     See  note,  35  L.  B.  A.  37. 

S6  Cal.  223-230,  THOBNTON  ▼.  HOOK. 

Limitation  of  Cross-examination  is  not  Subject  to  exact  rules  and 
is  left  to  sound  discretion  of  court. 
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Approved  in  Orange  Co.  Fruit  Exch.  ▼.  Hubbell,  10  N.  M.  55,  61 
Pac.  121,  following  rule. 
Want  of  Valuable  Oouiideratlon  to  Gontract  is  not  fraud  per  to. 
Approved  in  Schultz  v.  McLean  (Gal.),  25  Pae.  430,  reaffirming  rule. 

36  OaL  230-239,  JONES  ▼.  PETAI.X7MA. 

Act  of  July  1,  1864,  In  Effect  Provided  for  withdrawal  of  lands 
in  public  domain  on  which  towns  had  been  founded  from  general  stat- 
utes relating  to  public  domain,  and  for  new  system  for  their  disposal. 

Approved  in  Town  of  Bed  Bluff  v.  Walbridge,  15  Gal.  App.  783, 
holding  acts  of  1860-61,  relative  to  townsite  of  Bed  Bluff,  to  have 
similar  effect. 

Bight  to  Oliango  Lot  Unes  After  Entry  under  townsite  act.  See 
note,  30  K  B.  A.  (n.  s.)   184. 

Merely  EvidentiaTy  Blatter  should  be  stricken  from  complaint. 

Approved  in  Ahlers  v.  Smilej,  11  Gal.  App.  346,  104  Pac.  998,.  strik- 
ing record  of  former  suit  from  complaint  as  being  merelj  evidence. 

Pormer  Judgment  la  not  Bar  to  Becord  Action  on  same  subject 
matter,  right  to  which  accrues  after  judgment. 

Beaffirmed'  in  Leet  v.  Gratz,  124  Mo.  App.  413,  101  8.  W.  702. 

36  OaL  239-245,  MEXTSEB  ▼.  BISDON. 

Delegation  by  Olty  Oonndl  of  Power  to  determine  width,  grade, 
material,  etc.,  of  street,  sidewalk,  or  sewer  improvements.  See  note, 
20  L.  B.  A.  656. 

36  Cal.  246-248^  PEOPLE  ▼.  BOGABT. 

Indictment  may  Contain  Count  for  Felonious  Conversion  and  count 
for  felonious  taking,  when  it  is  doubtful  whether  offense  is  larceny 
or  conversion  by  bailee  with  intent  to  steal. 

Beaffirmed  in  Gohoe  v.  State,  82  Neb.  747,  118  N.  W.  1089. 

Facta  not  Vital  to  Accnaation,  and  constituting  merely  matter  of 
description,  may  be  stated  in  indictment  as  unknown  to  grand  jury, 
when  such  is  true. 

Approved  in  State  v.  Quackenbush,  98  Minn.  519,  108  N.  W.  955, 
and  Lang  v.  State,  42  Fla.  59S,  28  So.  857,  both  applying  rule  to 
description  of  property  in  indictment  for  larceny. 

36  Cal.  249-255,  WETHEBSEE  T.  DUNN. 

Time  for  Appeal  from  Judgment  Buna  from  Data  of  rendition  and 
entry  on  minutes  of  court,  and  not  from  date  of  entry  by  judgment 
clerk. 

Approved  in  Brownell  v.  Superior  Gourt,  157  Gal.  707,  109  Pac.  93, 
following  rule;  People  v.  Schmitz,  7  Gal.  App.  345,  94  Pac.  410,  hold- 
ing appeal  could  be  taken  before  judgment  entered  at  any  time  after 
rendition. 

Existence  of  Controrerted  Boundary  Does  not  Constitute  sufficient 
ground  for  relief  in  equity,  but  peculiar  circumstances  must  exist  of 
such  nature  that  action  in  ejectment  will  not  afford  relief. 

Approved  in  Gounty  of  Sierra  v.  Gounty  of  Nevada,  155  Gal.  11,  99 
Pac.  375,  holding  county  may  maintain  action  in  equity  to  restrain 
another  county  from  exercising  jurisdiction  over  disputed  territory 
when  such  jurisdiction  is  actually  exercised  and  boundary  line  is  un- 
certain; Perry  v.  Lucas,  11  Haw.  355,  holding  mere  confusion  of 
boundaries  and  destruction  of  boundary  marks  not  sufficient  to  give 
equity  jurisdiction  to  establish  boundaries. 
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Bolt  to  Aicertaln  and  Dodmre  Bonndaxlee.  See  note,  119  Am.  St 
Bep.  67,  70. 

36  OftL  256-267,  PEOPLE  ▼.  TAYLOB. 

Every  Instnictioii  WUch  Correctly  Declares  Law  applicable  to  ease 
which  it  supposes,  if  ease  can  be  rationally  inferred  from  testimony, 
should  be  given. 

Approved  in  People  ▼.  Williamson,  6  Cal.  App.  339,  92  Pac.  314, 
holding  improperly  refused  in  homicide  case  instruction  in  regard  to 
right  of  defend&nt  to  arm  herself  when  in  fear  of  assault;  Spear  ▼. 
United  Bailroads,  16  Gal.  App.  663,  117  Pac.  964,  holding  error  to 
refuae  requested  instruction  as  to  legal  duty  of  motorman  to  ring  bell; 
State  ▼.  Shockley,  29  Utah,  84,  80  Pac.  886,  holding  weakness  of  eyi- 
dence  for  self-d^ense  no  ground  for  refusal  to  charge  upon  it. 

Liability  for  Inducing  Breach  of  Contract.  See  note,  21  L.  B.  A. 
235. 

36  Cal  268-277,  PELL  ▼.  McELBOT. 

Vendor's  Lien  for  Unpaid  Purchase  Price  may  be  enforced  against 
▼endee  and  grantees  having  notice  of  vendor's  equities. 

Approved  in  Kuschel  v.  Hunter  (Gal.),  50  Pac.  398,  holding  vendor's 
lien  obtained  prior  to  mechanic's  lien  on  land  holds  ite  priority  not- 
withatanding  such  vendor  failed  to  comply  with  section  1192,  Gode 
of  Givil  Procedure,  requiring  posting  of  notice  by  one  claiming  in- 
terest in  land  to  avoid  mechanic's  lien;  Hodgson  v.  Smith  Bros.,  136 
Iowa,  618,  114  N.  W.  40,  holding  vendor  entitled  to  lien  on  land  sold, 
as  against  assignee  of  vendee's  trustee  for  benefit  of  creditors,  when 
through  mistake  full  price  was  not  paid. 

Open,  Notorious  and  Exclusive  Possession  and  occupation  of  lands 
by  stranger  to  vendor's  title,  as  of  record  at  time  of  conveyance,  is 
sufficient  to  put  purchaser  upon  inquiry  as  to  such  occupant's  rights. 

Distinguished  in  Sanguinetti  v.  Bossen,  12  Gal.  App.  632,  107  Pac 
664,  holding  possession  of  small  portion  of  land  insufficient  to  charge 
purchaser  with  notice  of  possessor's  rights,  under  facts  of  case;  Austin 
V.  Pulschen  (Gal.),  39  Pac.  800,  holding  facts  of  case  show  notice  of 
claim  of  lien  for  purchase  price  to  be  imparted  to  mortgagor  of  land. 

Effect  of  Possession  of  Beal  Property  as  notice.  See  notes,  104  Am. 
St.  Bep.  346;  13  L.  B.  A.  (n.  s.)  66,  67,  68,  116. 

36  Cal.  277-281,  ESTATE  OF  GABBAXTD. 

Final  Decree  of  Probate  Court  Distributing  Estate  invests  absolute 
right  and  title  to  property  distributed  in  distributees,  until  reversed 
or  modified  on  appeal. 

Reaffirmed  in  Goldtree  v.  Thompson  (Gal.),  20  Pac.  414. 

Distinguished  in  Goats  v.  Harris,  9  Idaho,  468,  76  Pac.  246,  holding 
decree  of  distribution  could  not  defeat  action  of  one  who,  not  being 
party  to  proceedings,  could  not  appeal  from  decree. 

Miscellaneous. — Gited  in  Estate  of  BIythe  (No.  2),  1  Gof.  Prob. 
116,  to  point  that  fee  of  attorney  for  absent  heirs  may  be  paid  at 
any  time  prior  to  distribution  and  then  charged  to  party  represented. 

36  CaL  281-283,  SMITH  ▼.  OMNIBUS  B.  B.  CO. 

Bamediy  for  BecoTering  Statutory  Penalty  must  be  strictly  pursued. 

Distinguished  in  Bisse  v.  Gollins,  12  Idaho,  693,  87  Pac.  1007,  holding 
statute  imposing  penalty  recoverable  before  justice  of  peace  did  not 
prevent  action  therefor  being  brought  in  district  court. 
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86  OU.  283-288»  FBANCISOO  T.  MANHATTAN  INS.  OO. 

Snprwne  Oomt  hu  No  Jurisdictioii  to  Bevlew  erroneous  order  of 
district  eonrt  transferring  cause  to  United  States  court,  on  applica- 
tion for  mandamus  to  compel  district  court  to  proceed  with  trial. 

Distinguished  in  Scott  v.  Shields,  8  Cal.  App.  19,  96  Pac.  389,  hold- 
ing mandamus  lies  to  compel  superior  court  to  enforce  taking  of  depo- 
sition of  witness  for  use  in  another  county  when  witness  refuses  to 
answer. 

86  OaL  292-293,  CONIFF  v.  HASTINOB. 

Pergonal  Uability  to  Pay  Asaeesmeat  for  local  improTsment.  See 
note,  35  L.  B.  A.  61. 

86  Cal.  293-299,  SHAVEB  ▼.  MUBDOCK. 

Materialmoi  are  Bound,  aa  Begarde  Uens,  by  terms  of  original  con- 
tract of  principal  contractor. 

Approved  in  Stein  v.  McCarthy,  120  Wis.  295,  97  N.  W.  915,  re- 
affirming rule;  Brown  Const.  Co.  v.  Central  HI.  Const.  Co.,  234  HI. 
401,  84  N.  E.  1039,  applying  rule  to  subcontractor* 

86  OaL  299-302,  HOOK  v.  WHITE. 

Averment  in  Complaint  That  Plaintiff  is  Still  Owner  and  holder  of 
note  sued  on  is  surplusage. 

Approved  in  Kirk  v.  Boberts  (Cal.),  31  Pac.  622,  holding  that  pre- 
sumption is,  that  when  one  acquires  interest  in  chose  in  action  by 
indorsement  or  transfer,  it  is  for  value,  and  continues  in  holder  until 
contrary  is  shown,  and  in  complaint  thereon  nonpayment  need  not  be 
alleged. 

Allegation  That  Defendant  Executed  to  Plaintiff  his  promissory  note 
is  sufficient  to  import  that  note  was  payable  to  plain<tiff. 

Approved  in  Amot  etc.  v.  Baird  (Cal.),  12  Pac.  387,  averment  as 
to  making  of  notes  considered  and  held  sufficient. 

36  CaL  303-310,  8TEINBACK  ▼.  KBONE. 

Nature  and  Elements  of  Unlawful  Detainer.  See  note,  120  Am.  St* 
Bep.  35,  58. 

86  CaL  313-322,  BOSS  ▼.  HEINTZEN. 

Bights  and  Position  of  Creditors,  Purchasers,  siid  other  third  par- 
ties in  partnership  realty.    See  note,  28  L.  B.  A.  172. 

86  Cal.  322-327,  BABBETT  V.  ANEBEIN. 

Purchaser  at  Tax  Sale,  Who  was  Under  Obligation  to  pay  tax,  can- 
not thereby  strengthen  his  title. 

Approved  in  Allen  v.  Evans,  7  Ariz.  361,  64  Pac.  412,  reaffirming 
rule;  Barlow  v.  Hitzler,  40  Colo.  118,  90  Pac.  93,  holding  party  in 
possession  under  trust  deed  and  claiming  title  did  not  strengthen  title 
by  purchase  at  tax  sale. 

86  CaL  328-329,  VANCE  T.  PENA. 

Wliere  False  Order  Denying  Behearing  is  entered  by  clerk  by  mis- 
take, court  may  recall  remittitur,  correct  mistake,  and  restore  cause 
to  calendar. 

Approved  in  Ott  v.  Boring,  131  Wis.  492,  111  N.  W.  835,  reaffirming 
rule;  Nystrom  v.  Templeton,  17  N.  D.  465,  117  N.  W.  473,  recalling 
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remittitur  to  correct  mistake;  Livesly  v.  Johnston^  47  Or.  196,  82  Pae. 
855,  recalling  mandate  diemissing  appeal  when  iasued  under  stipula- 
tion entered  into  by  mistake. 

36  OaL  82»-332,  ESTATE  OF  DONAHUE. 

Deacemt  or  Hereditary  Succession  Is  Title  whereby  a  man,  on  death 
of  ancestor,  acquires  such  ancestor's  estate  bj  right  of  representa- 
tion as  his  heir  at  law. 

Approved  in  Hannon  v.  Southern  Pac.  B.  B.  Co.,  12  Cal.  App.  357, 
107  Pac.  338,  discussing  nature  of  tenancy  of  spouses  in  homestead 
and  application  of  section  1265  of  original  Ciril  Code;  Stolenburg  v. 
Dierckg,  117  Iowa,  29,  90  N.  W.  526,  holding  personalty  as  well  as 
realty  passed  by  "inheritance." 

36  CaL  333-341,  96  Am.  Dec.  181,  MOON  ▼.  BOLLINa 

Abandonment  Takes  Place  When  Party  in  possession  of  realty  leaves 
it  without  intention  to  return. 

Approved  in  Willmore  Coal  Co.  ▼.  Brown,  147  Fed.  943,  holding  fail- 
nre  for  twenty-four  years  to  pay  royalties  and  exercise  rights  under 
coal  leases  constituted  abandonment  of  such  rights;  Sowles  v.  Minot, 
82  Vt.  355,  137  Am.  St.  Bep.  1010,  73  Atl.  1029,  holding  nonuser  of 
watercourse  not  to  be  abandoned  when  there  was  no  intention  to 
abandon. 

Gain  or  Loss  of  Title  by  abandonment,  not  including  questions  under 
statute  of  limitations.     See  note,  135  Am.  St.  Bep.  89*1,  892,  903. 

36  OaL  342-362,  96  Am.  Dec.  186,  WEIGHT  v.  BYDEB. ' 
Agreement  In  Partial  Bestralnt  of  Trade  restricting  it  within  rea* 

sonable  limits,  or  confining  it  to  particular  persons  and  founded  on 

good  consideration,  is  valid. 

Approved  in  Swigert  &  Howard  v.  Tilden,  121  Iowa,  655,  100  Am. 

St.  Bep.  374,  97  N.  W.  84,  63  L.  B.  A.  608,  upholding  contract  by 

which  seller  of  mail  order  business  agreed  not  to  engage  in  similar 

business  within  one  hundred  miles;  Boberts  v.  Lemont,  73  Neb.  369, 

102  N.  W.  771,  holding  void  agreement  not  to  engage  in  particular 

business  not  limited  in  time. 
Validity  of  Agreement  In  Bestralnt  of  Trade,  ancillary  to  sale  of 

business  or  profession,  as  affected  by  territorial  scope.    See  note,  24 

L.  B.  A.  (n.  s.)  918,  932. 

36  Gal.  362-375,  BHINE  ▼.  ELLEN. 

Payment  of  Consideration  Recited  in  deed,  being  recital  of  fact, 
may  be  contradicted  by  extraneous  evidence. 

Approved  in  Brixen  v.  Jorgensen,  33  Utah,  102,  92  Pac.  1006,  hold- 
ing recital  of  payment  in  contract  of  sale  could  be  contradicted. 

Parol  Evidence  as  to  Oonsldoratlon  of  Deed.  See  note,  20  L.  B.  A. 
114. 

36  CaL  383-390,  8TOAKES  v.  MONBOE. 
To  Justify  New  Trial  on  Gromid  of  Nefwly  Discovered  Evidence, 

it  must  appear  that  diligence  was  used  to  discover  evidence  before 
trial,  that  new  evidence  is  not  cumulative  nor  for  impeachment, 
that  it  is  material  and  would  probably  have  changed  result  of  trial. 
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Ai^roved  in  James  ▼.  Oakland  Traction  Co.,  10  Cal.  App.  803,  103 
Pac.  1090,  refusing  new  trial  when  new  evidence  could  only  be  cumn- 
lative;  Weinburg  v.  Somps  (Cal.),  33  Pac.  342,  refusing  new  trial 
on  ground  of  newly  discovered  evidence  for  neglect  to  summon  wit- 
nesses  before  close  of  trial  when  such  could  have  been  done  after 
materiality  of  their  testimony  became  known;  Libby  v.  Barry,  15 
N.  D.  290,  107  N.  W.  974,  refu>)ing  new  trial  when  newly  discovered 
evidence  was  not  material  but  merely  impeaching. 

36  Oal.  390-403,  ABADIE  ▼.  LOBENO. 

Purcliaaer  at  Execution  Sale  Acquires  Only  Interest  of  jndgment 
debtor  in  property  sold. 

Approved  in  Judson  v.  Lyford  (Cal.),  23  Pac.  59,  following  rule. 

Nature  of  Title  or  Estate  of  Holder  of  sheriff's  certificate  before 
obtaining  deed.    See  note,  15  L.  B.  A.  68,  69. 

Belief  of  Purchaser  upon  annulling  judicial  or  execution  sale.  See 
note,  69  L.  B.  A.  44,  57. 

Purchaser  at  Execution  Sale  does  not  thereby  acquire  any  interest 
in  the  judgment  or. debt  on  which  it  was  rendered. 

Approved  in  Hardin  v.  Kelley,  144  Fed.  354,  75  C.  C.  A.  355,  holding 
purchaser  at  execution  sale  becomes  inchoate  owner  whose  interest 
may  ripen  into  complete  title. 

Where  Purchaser  at  Execution  Sale  Treats  One  not  entitled  to  re- 
deem as  redemptioner,  such  redemption  is  good,  or  at  least  amounts 
to  an  assignment  of  certificate  of  sale. 

Approved  in  White  v.  Costigan  (Cal.),  63  Pac.  1077,  holding  where 
one  not  authorized  to  redeem  paid  redemption  money  to  sheriff,  he 
had  right  to  have  his  equitable  title  perfected  by  conveyance  from 
owner,  to  whom  purchaser  thereafter  conveyed  land. 

36  Cal.  404-411,  OOnUN  ▼.  SAN  FBANCISCO  ETC.  B.  B.  CO. 

Defense  of  Contributory  Negligence  of  Fellow-employee  must  be 
pleaded  to  admit  proof. 

BeafBrmed  in  Duff  v.  Willamette  Steel  Wks.,  45  Or.  482,  78  Pac.  364. 

Denied  in  Wilson  v.  Charleston  etc.  By.  Co.,  51  S.  C.  95,  28  S.  E.  97, 
holding  evidence  of  negligence  of  fellow-servant  admissible  under 
general  denial. 

86  Cal.  411-414,  HIMMELMANN  T.  COFBAN. 

Superintendent  of  Streets  in  San  Frandaco  after  fulfillment  of  eon- 
tract  to  improve  same  is  bound  to  make  assessment  on  lots  to  cover 
sum  due  for  such  work. 

Approved  in  Union  Trust  Co.  v.  State  of  California,  154  Cal.  727, 
99  Pac.  188,  24  L.  B.  A.  (n.  s.)  1111,  holding  no  liability  can  be  im- 
posed on  state  by  failure  of  proper  officers  to  levy  and  collect  assess- 
ment on  str^t  improvement  bonds  under  act  of  1872. 

36  Cal.  414-446,  WEIGHT  ▼.  BOSS. 

Assignment  of  Note  and  Mortgage  for  securing  sum  of  money  con- 
sidered and  held  to  be  a  chattel  mortgage  and  not  a  pledge. 

Approved  in  Manhattan  Life  Ins,  Co.  v.  Wright,  126  Fed.  84,  61 
C.  C.  A.  138,  holding  assignment  of  insurance  policy  as  collateral 
security  a  mortgage  thereof. 
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Statate  of  Uxnitatioiui  Does  not  Begin  to  Bun  in  favor  of  trustee 
of  ezprese  trust  so  h>ng  as  trust  continues  and  is  not  denied,  since 
possession  of  trustee  is  in  subordination  to  rights  of  beneficiary. 

Approved  in  Peterson  v.  Taylor  (Cal.)y  33  Pac.  438,  holding  that 
certificate  that  maker  thereof  holds  money  to  abide  settlement  of 
disputes  creates  express  trust  and  limitations  do  not  begin  to  run  in 
trustee's  favor  until  owner  of  money  is  determined;  City  of  Center- 
ville  V.  Turner  Co.,  26  S.  D.  303,  126  N.  W.  606,  holding  limitations 
begin  to  run  against  claim  of  city  to  part  of  city  taxes)  retained  by 
county  upon  collection  as  commission,  from  time  of  retention. 

Pledgee  may  Purchase  Pledged  Property  at  foreclosure  sale. 

Approved  in  Beeves  v.  Bruening,  16  N.  D.  401,  114  N.  W.  314, 
holding  void  purchase  of  pledged  property  at  foreclosure  sale  by 
pledgee  without  pledgor's  consent. 

Who  may  not  Purchase  at  Judicial  Execution  and  other  compulsory 
sales.    See  note,  136  Am.  St.  Bep.  811. 

86  Oal.  447-455,  96  Am.  Dec.  194,  WII.SON  v.  WILSON. 

Limitations  Bmis  Against  Claim  of  Wife's  Separate  Estate  against 
husband  just  as  in  other  claims. 

Beaffirmed  in  Estate  of  Deaner,  126  Iowa,  70d,  102  N.  W.  826. 

Statute  of  Limitations  Against  Claims  between  husband  and  wife. 
See  note,  106  Am.  St.  Bep.  376. 

Wife  may  Sue  Husband  on  note  which  is  her  separate  property. 

Approved  in  Union  Oil  Co.  v.  Stewart,  158  Cal.  155,  110  Pac.  315, 
wife  abandoned  by  husband  may  perfect  title  as  against  him  or  his 
creditors  by  adverse  possession  of  property  left  in  her  hands;  Mathew- 
son  V.  Mathewson,  79  Conn.  32,  63  Atl.  289,  5  L.  B.  A.  (n.  s.)  611, 
holding  wife  could  sue  husband  for  breach  of  money  contract;  Bice, 
Stix  &  Co.  V.  Sally,  176  Mo.  122,  75  S.  W.  401,  holding  married  woman, 
under  statute  giving  her  right  to  contract  and  carry  on  business  on 
her  own  account,  could  contract  with  husband;  Thompson  v.  C.  N. 
O.  etc.  By.  Co.,  109  Tenn.  273,  70  S.  W.  613,  holding  husband  merely 
formal  party  in  wife's  action  for  damages  for  personal  injuries. 

Bigbt  of  Wife  to  Sne  Husband  on  Contract.  See  note,  5  L.  B.  A. 
(n.  s.)  613. 

Effect  of  Intermarriage  between  debtor  and  creditor.  See  note,  21 
L.  B.  A.  (n.  s.)  684. 

36  CaL  465-462,  96  Am.  Dec.  199,  LONG  T.  NEVILLE. 

Sheriff's  Bight  to  Indemnity  while  executing  civil  process.  See 
note,  89  Am.  St.  Bep.  417,  419. 

36  OaL  462-485,  KINSEY  T.  WALLACE. 

Where  Damages  Awarded  by  Jury  are  Ezcessire,  appellate  court 
may  direct  release  of  part  of  damages  or  award  new  trial. 

Approved  in  Choctaw  etc.  B.  B.  Co.  v.  Burgess,  21  Okl.  674,  97 
Pac.  279,  reaffirming  rule;  Hocks  v.  Sprangers,  113  Wis.  142,  89  N.  W. 
117,  directing  release  of  part  of  damages;  Davis  Iron  Works  Co.  v. 
White,  31  Colo.  85,  71  Pac.  385,  holding  appellate  court  could  not 
order  remittitur  of  part  of  excessive  damages  granted  under  influence 
of  prejudice  but  must  order  new  trial. 
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When  Action  Sofllciently  at  an  End  to  support  suit  for  malicious 
prosecution.    See  note,  2  L.  R.  A.  (n.  s.)  962. 

36  Cal.  489-522,  8ATTEBLEE  T.  BUSS. 

Supreme  Court  will  not  Amend  Record  on  appeal  by  adding  thereto 
facts  which  occurred  daring  trial. 

Approved  in  Mendocino  County  v.  Peters,  2  Cal.  App.  27,  82  Pac. 
1123,  and  People  v.  Johnson,  9  Cal.  App.  236,  98  Pac.  683,  both  fol- 
lowing rule;  Warnock  Ins.  Agency  y.  Peterson  Invest.  Co.,  35  Utah, 
648,  101  Pac.  702,  holding  trial  court  could  not  amend  bill  of  excep- 
tions after  expiration  of  time  to  settle  by  adding  copy  of  notice  of 
intention  to  move  for  new  trial. 

.  SLnowledge  Acquired  by  Attorney  during  relation  of  attorney  and 
client  is  not  privileged  unless  acquired  in  course  of  and  for  purposes 
of   employment. 

Approved  in  Hammons  v.  State,  73  Ark.  500,  108  Am.  St.  Rep.  66, 
84  8.  W.  720,  68  L.  R.  A.  234,  holding  admiseible  in  rape  case  letter 
of  accused  to  wife,  intercepted  and  never  delivered  to  her;  Mackel  v. 
Bartlett,  33  Mont.  131,  82  Pac.  797,  holding  statements  made  to  at- 
torney not  to  be  privileged. 

Admissibility  of  CommunlcatlonB  to  Persona  serving  in  judicial 
capacity.     See  note,  67  L.  R.  A.  924. 

Effect  of  Judgment  In  Ejectment  against  tenant  upon  landlord  not 
a  party,  or  vice  versa.    See  note,  26  L.  R.  A.  (n.  s.)  598. 

36  CaL  522-531,  PEOPLE  ▼.  TYLER. 

In  Trial  for  Rape  Eyidence  That  Defendant  had  beaten  prosecut* 
ing  witness  at  varioua  times  is  inadmissible. 
Reaffirmed  in  Ball  v.  State,  44  Tex.  Cr.  492,  72  S.  W.  386. 

It  Is  Error  for  District  Attorney  to  Comment  upon  defendant's 
failure  to  testify  in  his  own  behalf. 

Approved  in  People  v.  Morris,  3  Cal.  App.  6,  84  Pac.  464,  following 
rule;  State  v.  Taylor,  67  W.  Va.  236,  50  S.  £.  250,  comment  by  district 
attorney  on  accused's  refusal  to  have  his  wife  testify  when  he  himself 
had  testified  is  reversible  error. 

Denied  in  Parker  v.  State,  39  Tex.  Cr.  265,  45  S.  W.  813,  where 
defendant  brought  forward  in  argument  accused's  failure  to  testify, 
it  was  not  error  for  district  attorney  to  comment  thereon. 

Eyidence  of  Qood  Character  of  Prosecuting  Witness  on  charge  of 
rape  is  admissible  only  when  her  character  for  chastity  has  been  at- 
tacked. 

Reaffirmed  in  People  v.  O'Brien,  130  Cal.  6,  62  Pac.  299. 

86  Cal.  631-536,  PEOPLE  v.  LEWia 

Drankenness  Is  No  Excuse  for  commission  of  crime. 

Approved  in  People  v.  Hower,  151  Cal.  641,  643,  91  Pac.  508,  holding 
person  voluntarily  intoxicai^ed  is  not  relieved  from  responsibility  for 
acts  by  reason  of  insanity  so  produced;  State  v.  Johnny,  29  Nov. 
223,  87  Pac.  9,  instruction  as  to  intoxication  of  defendant  in  homicide 
case  considered  and  held  correct. 

YfhMt  Intoxication  will  Excuse  Crime.    See  note,  36  L.  R.  A.  465. 
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86  OaL  536-542,  95  Am.  Dec.  205,  CANNON  T.  STOCEMON. 

Purchafle  of  an  Ontstuiding  Advene  Claim  to  land  by  one  in  pos- 
session claiming  adversely  to  all  others  for  purpose  of  quieting  title 
does  not  estop  him  from  setting  up  limitations  against  a  third  party 
also  claiming  under  adverse  title. 

Approved  in  Singer  Mfg.  Co.  v.  Tillman,  3  Ariz.  128,  21  Pac.  818, 
taking  of  quitclaim  deed  of  outstanding  claim  of  title  by  one  in  pos- 
session under  claim  of  title  does  not  admit  title  in  grantor;  Mahuka- 
liilii  V.  Hobron,  5  Haw.  107,  holding  taking  of  deed  from  supposed 
heirs  of  plaintiff's  ancestor  by  defendant  who  claimed  by  adverse 
possession  is  not  fatal  to  his  adverse  claim;  Boe  ▼.  Arnold,  54  Or. 
66,  102  Pac.  294,  claimant  by  adverse  possession  as  to  all  persons  but 
recognizing  superior  title  of  United  States,  which  he  was  seeking  to 
acquire,  may  assert  such  title  against  claimant  under  prior  grant; 
Silverstone  v.  Hanley,  55  Wash.  460,  104  Pac.  768,  purchase  of  tax 
certificate  by  one  claiming  by  adverse  possession  land  assessed  to 
unknown  owner  ia  not  recognition  of  superior  title. 

Distinguished  in  Jensen  v.  Hunter  (Gal.),  41  Pac.  17,  holding  title 
to  ditch  diverting  water  from  stream  on  land  of  plaintiff's  decedent 
cannot  be  claimed  by  adverse  possession  by  one  who  after  three  years' 
use  of  water  acknowledged  decedent's  title  by  offering  to  pay  for 
grant  thereof. 

Effect  of  Bar  of  Statute  of  limitatione.  See  note,  95  Am.  St.  Bep. 
672. 

Adverse  Possession  of  Land  for  Five  Years  gives  fee  simple  title. 

Approved  in  Strong  v.  Baldwin,  154  Gal.  162,  129  Am.  St.  Bep.  149, 
97  Pac.  183,  following  rule;  Bennert  v.  Shirk,  163  Ind.  654,  72  N.  E. 
550,  one  does  not  lose  title  acquired  by  adverse  possession  by  subse- 
quent statement  that  he  did  not  claim  land  and  offer  to  buy  it. 

Party  Claiming  Title  by  Adverse  Possession  may  give  in  evidence 
his  acts  and  declarations  made  or  done  at  any  time  while  in  pos- 
session, for  purpose  of  showing  character  in  which  he  claimed. 

Approved  in  Murphy  v.  Dafoe,  18  S.  D.  47,  99  N.  W.  87,  admitting 
declarations  of  one  in  possession  that  he  was  acting  as  agent; 
Stiles  V.  Granger,  17  N.  D.  509,  117  N.  W.  780,  arguendo. 

36  Cal.  542-552,  BBIGGS  V.  McCUUiOUaH. 

Ufa  Insurance  as  Assets  of  bankrupt  or  insolvent.  See  note,  50 
L.  B.  A.  44. 

Bight  to  Subject  Endowment  or  tontine  policy  to  claims  of  creditors. 
See  note,  4  L.  B.  A.  (n.  s.)  457. 

36  CaL  552-569,  SABGENT  V.  CAVIS. 

County  Treasurer  cannot  be  Punished  for  Contempt  for  not  obey- 
ing an  order  of  court  directing  payment  of  money  to  witness,  with- 
out some  proceeding  to  which  treasurer  is  party. 

Approved  in  Banter  v.  Superior  Court,  C  Cal.  App.  196,  91  Pac.  750, 
holding  court  issuing  mandate  to  secretary  of  corporation  to  produce 
books  is  without  jurisdiction  to  punish  his  successor  for  disobedience 
when  he  was  not  party  to  the  mandamus  proceeding. 

36  CaL  559-662,  PAQE  V.  O'BBIEN. 

To  Entitle  Plaintiff  to  Becover  in  Ejectment^  he  must  show  prior 
possession  or  paper  title. 
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Approved  in  Froman  v.  Madden,  13  Idaho,  144,  88  Pae.  895,  hold- 
ing plaintiff  entitled  to  recover  upon  proof  of  title  and  right  to 
possession. 

86  Oa]^  678-580,  B£ABTINEZ  T.  FI.ANEL. 

Plaintiff  In  Action  for  Personal  Injuries  cannot  prove  that  another 
person  was  injured  in  same  manner  under  same  conditions. 

Approved  in  Moody  v.  Peirano  (Gal.  App.),  84  Pac.  784,  holding 
in  action  for  breach  of  warranty  of  seeds  sold  it  cannot  be  shown 
that  defendant  sold  seed  to  another  party  of  same  kind  and  warranty 
during  same  season  as  to  plaintiff. 

86  OaL  680-585,  BOSS  T.  BOADHOTTSB. 

Bights  to  Civil  Action  for  Forcible  Entry  and  detains.  Bee  notOi 
121  Am.  St.  Bep.  389. 

86  OaL  586-590,  QBIOSBT  v.  KAPA  COXTNTT. 

Nei^ect  to  Serve  Summons  for  Two  Tears  and  Elgbt  Montba  after 
issuance  is  ground  for  dismissal. 

Approved  in  Luke  v.  Bennion,  36  Utah,  64,  106  Pac.  713,  re- 
affirming rule;  State  Sav.  Bank  v.  Albertson,  39  Mont.  421,  102 
Pac.  694,  refusing  to  review  action  of  trial  court  on  denial  of  dis- 
missal for  want  of  prosecution. 

36  OaL  590-^95,  WHBATON  ▼.  KOBTH  BBACH  ETC.  B.  B.  00. 

Verdict  in  Personal  Injury  Case  will  not  be  IMsturbed  on  motion 
for  new  trial  unless  it  suggests  at  first  flush  passion,  prejudice,  or 
corruption. 

Approved  in  Bond  v.  United  Bailroads,  159  Gal.  286,  113  Pac.  373, 
and  Scally  v.  Garratt,  11  Cal.  App.  147,  104  Pac.  329,  both  follow- 
ing rule;  Lanigan  v.  Neely,  4  Cal.  App.  772,  89  Pac.  446,  holding 
verdict  of  eight  thousand  dollars  for  breach  of  promise  of  marriage 
not  excessive;  Hale  v.  San  Bernardino  etc.  Traction  Co.,  156  Cal. 
715,  106  Pac.  84,  holding  twelve  thousand  dollars  not  excessive 
for  death  of  young  man  leaving  widow  and  child;  Maloney  v. 
Winston  Bros.  Co.,  18  Idaho,  766,  111  Pac.  1089,  holding  recovery 
for  personal  injuries  to  be  excessive. 

Passenger  Carriers  are  Bound  to  Utmost  Care  and  diligence  in 
transportation  of  passengers. 

Approved  in  Maxwell  v.  Fresno  City  By.  Co.,  4  Cal.  App.  747,  89 
Pac.  367,  holding  carrier  responsible  for  ihjury  to  passenger  while 
alighting  due  to  its  neglect  to  maintain  suitable  place  to  alight; 
Kline  v.  Santa  Barbara  etc.  By.  Co.,  150  Cal.  746,  90  Pac.  127, 
approving  instruction  in  regard  to  utmost  care  and  diligence  in  care 
for  passengers. 

Negligence  In  Getting  on  or  Off  nu>ving  streetcar.  See  note,  38 
L.  B.  A.  789. 

86  Cal.  606-620,  PIPEB  T.  TBX7E. 

Uncertain  Description  in  Deed  muit  be  Oonstmed  most  strongly 
against  grantor. 
Beaffirmed  in  Hornet  v.  Dumbeck,  39  Ind.  App.  496,  78  N.  E.  696. 
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36  Cal.  623-626,  JOHNSON  ▼.  BEWET. 

Power  of  Lesseo  or  Vendee  to  subject  owner's  interest  to  meehanie't 
liens.    See  note,  23  L.  B.  A.  (n.  s.)  606. 

36  OaL  625-639,  ANDERSON  ▼.  FISK. 

Bight  to  Oompeoaatlon  for  Improrements  on  land,  in  good  faith, 
under  oral  contract  or  gift.    See  note,  53  L.  B.  A.  342. 

36  OaL  639-648,  SAN  FRANCISCO  ETC.  WATER  CO  ▼.  AIiABCBDA 
WATER  CO. 

Statutory  Power  to  Condemn  Friyata  Property  for  public  use  must 
be  strictly  construed. 

Approved  in  McCarty  ▼.  Southern  Pacific  Co.,  148  Cal.  216,  82 
Pac.  619,  holding  city  levee  commissioners  could  not  condemn  lands 
for  levee  purposes  outside  city  limits  under  swamp  land  act. 

36  OaL  648-651,  NEUVAL  ▼.  COWELL. 

Where  Reference  in  Contract  la  Made  to  another  writing  for 
specified  purpose,  such  writing  becomes  a  part  of  the  contract  for 
such  purpose  only. 

Approved  in  Woollacott  v.  Meekin,  151  Cal.  710,  91  Pac.  615,  and 
Moreing  v.  Weber,  3  GaL  App.  20,  84  Pac.  222,  both  following  rule. 

36  Cal.  658-687,  PEOPLE  y.  WASHINGTON. 

Miscellaneous. — Cited  4n  £z  parte  Goldman  (Cal.  App.),  88  Pac. 
821,  in  support  of  proposition  that  acts  constituting  ojffense  charged 
must  be  set  out  in  full  in  indictment  when  words  in  statute  establish- 
ing offense  have  no  precise  technical  meaning  which  of  itself  impliee 
the  offense. 

36  Cal.  691-700,  VASSAULT  ▼.  AUSTIN. 

Where  Important  Property  Rights  have  Grown  Up  under  decisions 
of  the  supreme  court,  and  correctness  of  such  decisions  has  been 
tacitly  admitted,  they  will  not  be  disturbed. 

Approved  in  Schoonover  v.  Birnbaum,  148  Cal.  551,  83  Pac.  1000, 
holding  as  stare  decisis  rule  that  homestead  cannot  be  selected  upon 
lands  owned  by  claimant  as  tenant  in  common  or  joint  tenant; 
Hollywood  Lumber  Co.  v.  Love,  155  Cal.  274,  100  Pac.  700,  holding 
in  absence  of  statute  former  decision  should  be  followed  as  to 
necessity  of  notice  of  ownership  by  trustee  under  trust  deed  to  avoid 
effect  of  mechanic's  lien. 

Record  of  Deed  Void  as  to  Any  Person  is  notice  to  such  person  of 
nothing  except  existence  of  void  instrument. 

Approved  in  Ellis  v.  White,  3  Haw.  214,  following  rule. 

Title  to  Community  Property  may  be  in  name  of  either  spouse. 

Reaffirmed  in  Killian  v.  Killian,  10  Cal.  App.  318,  101  Pac.  808. 

Miscellaneous — Cited  in  Butler  v.  Austin,  64  Cal.  5,  27  Pac.  788, 
referring  historically  to  principal  case. 
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87  Oal.  11-15,  BiAKN  ▼.  McATEE. 

Under  Original  Section  214,  Practice  Act,  execution  eonld  Ispue  hj 
leay<e  of  court  upon  motion  after  five  years  from  entry  of  jud^^m«nt. 

Distinguished  in  National  Bank  v.  Los  Angeles  Iron  etc.  Co.,  2  Gal. 
App.  662,  84  Pac.  468,  holding  execution  after  five  years  will  be  issued 
only  on  motion  with  notice  to  judgment  debtor. 

Section  214,  Practice  Act,  BarB  Execution  on  judgments  already  de- 
funct by  lapse  of    five  years. 

Approved  in  Doehla  v.  Phillips,  151  Oal.  492,  493,  91  Pac.  332,  hold- 
ing section  685,  Code  of  Civil  Procednre,  authorizes  execution  on 
judgments  not  barred  by  five  years'  limitation  at  time  of  passage  of 
amendment;  Denny  v.  Bean,  51  Or.  186,  93  Pac.  696,  holding  statutory 
remedy  given  on  lapsed  judgment  could  not  have  retroactive  effect. 

37  OaL  16-33,  99  Am.  Dec.  237,  BBEWSTEB  ▼.  HABTLET. 

Bedtal  of  Facte  of  Case  in  Stlpnlation  by  Parties  renders  specifica- 
tions of  errors  in  record  unnecessary  on  appeal. 

Approved  in  Gmnsky  v.  Field,  1  Cal.  App.  626,  82  Pac.  980,  holding 
when  stipulation  is  made  that  case  be  submitted  on  record  of  former 
trial,  such  record  cannot  be  reviewed  in  appellate  court. 

Corporation  cannot  Take  Away  from  Stockholders  their  statutory 
power  to  elect  directors. 

Approved  in  Arkansas  Valley  Sugar  Beet  etc.  Co.  v.  Ft.  Lyon  Canal 
Co.,  173  Fed.  606,  97  C.  C.  A.  651,  holding  validity  of  contract  with 
another  corporation  giving  it  right  to  name  certain  directors  cannot  be 
tested  in  suit  in  which  stockholders  of  first  corporation  are  not  joined; 
State  V.  Anderson,  31  Ind.  App.  44,  46,  67  N.  E.  211,  holding  stock- 
holders could  not  be  deprived  of  power  of  electing  officers  by  provisions 
of  articles  of  incorporation. 

By-law  Begulatlon  of  Elections  by  private  corporations.  See  note, 
18  L.  B.  A.  584. 

Pledgee  of  Oorporation  Stock  has  no  right  to  rote  it. 

Beaffirmed  in  Haskell  v.  Bead,  68  Neb.  112,  93  N.  W.  998. 

I  OaL  Notea~88  (593) 
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Bights^  Semedlee  and  LiabilitieB  of  pledgees  of  corporate  ftoek. 
See  note,  121  Am.  St.  Bep.  196. 

Wlien  Charter  Provides  Mode  for  ExerciM  of  corporate  power,  such 
mode  cannot  be  changed  by  bj-laws. 

Approved  in  Lange  v.  Boyal  Highlanders,  75  Neb.  191,  121  Am.  St. 
Bep.  786,  106  N.  W.  225,  10  L.  B.  A.  (n.  s.)  666,  reaffirming  rule. 

Written  Transfer  of  Title  is  Essential  to  ralid  pledge  of  incorporeal 
property. 

Approved  in  American  Exchange  Nat.  Bk.  ▼.  Federal  Nat.  Bk.  of 
Pittsburg,  226  Pa.  489,  134  Am.  St.  Bep.  1071,  75  Atl.  685,  holding 
book  account  not  pledged  by  delivery  of  copy  of  account  without 
written  assignment. 

Necessity  of  Writing  to  Transfer  shares  of  stock.  See  note,  2  L. 
B.  A.   (n.  s.)  804. 

Oeneral  Property  of  Pledged  Stock  remains  in  pledgor. 

Approved  in  Tennent  v.  Union  Cent.  Jiife  Ins.  Co.,  133  Mo.  App. 
358,-112  8.  W.  760,  following  rule;  Dickey  v.  Porter,  203  Mo.  22,  101 
S.  W,  591,  holding  pledgor  could  sue  on  pledged  tax  bill;  White  Biver 
Sav.  Bk.  v.  Capital  Sav.  Bk.,  77  Vt.  128,  107  Am.  St.  Bep.  754,  59 
Atl.  199,  holding  pledgor's  interest  subject  to  lien  although  title  had 
passed. to  pledgee. 

S7  Osl.  40-n51,  IklAINE  BOYS'  TUNNBI.  CO.  v.  BOSTON  TUNNEL 
CO. 

Where  Evidence  was  Without  Substantial  Conflict^  opposed  to  ver- 
dict, appellate  court  will  order  new  trial. 

Approved  in  McMahon  v.  Hetch-Hetohy  etc.  By.  Co.,  2  Cal.  App. 
403,  84  Pao.  351,  following  rule. 

37  Cal.  51-53,  PEOPLE  v.  BEDEN. 

When  Employee  in  Charge  of  Livery-stable  took  horses  therefrom, 
they  were  taken  from  possession  of  his  employer  and  offense  was 
larceny. 

Approved  in  Aabel  v.  State,  86  Neb.  719,  136  Am.  St.  Bep.  718,  126 
N.  W.  319,  applying  rule  to  taking  of  goods  by  clerk. 

Necessity  for  Lawful  Possession  in  embezzlement.  See  note,  87 
Am.  St.  Bep.  30. 

Larceny  from  Possession  of  Servants  or  agents.  See  note,  88  Am. 
St.  Bep.  581. 

87  Cal.  54-65,  PEOPLE  v.  BLACK  DIAMOND  COAL  MIN.  CO. 

Possession  of  and  Claim  to  Public  Land  of  United  States  is  prop- 
erty and  as  such  is  taxable  to  claimant. 

Approved  in  San  Fpancisco  v.  Flood,  64  Cal.  507,  2  Pac.  266,  and 
Topeka  Commercial  Security  Co.  v.  McPherson  (Okl.),  52  Pac.  400, 
both  following  rule. 

Exemption  ftom  Taxation  or  Assessment  of  lands  owned  by  govern- 
mental bodies,  or  in  which  they  have  an  interest.  See  note,  132  Am. 
St.  Bep.  348. 

What  Constitutes  Beal  Estate  for  purposes  of  taxation.  See  note, 
15  L.  B.  A.  297. 

Power  of  State  Legislature  to  exempt  from  taxation.  See  note, 
19  L.  B.  A.  79. 
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87  0«1.  56-58,  MABTIN  Y.  qUINJX. 

Payment  of  De1)t  tiy  Person  not  I^egally  Responsible  for  it  is 
•atiflfaction  thereof,  if  money  is  accepted  for  that  purpose. 

Reaffirmed  in  Gharnock  v.  Jones,  22  N.  D.  135,  115  S.  *W.  1073. 

Effect  of  Payment  of  Debt  by  Volunteer  or  stranger  to  original 
undertaking.     See  note,  23  L.  R.  A.  120. 

Persons  Between  Whom  Accord  and  satisfaction  allowed.  See  note, 
100  Am.  St.  Rep.  397. 

37  Cal.  5&-61,  MOBOAN  ▼.  HIGOINS. 

Bight  to  Civil  Action  for  forcible  entry  and  detainer.  See  note, 
121   Am.   St.   Rep.   406. 

87  Cal.  61-66,  WOBDEN  Y.  HAMMOND. 

Wliere  Beference  in  Contract  to  Annexed  Specifications  is  false,  it 
cannot  be  aided  by  oral  evidence. 

Approved  in  Howe  v.  Schmidt,  151  Gal.  438,  90  Pac.  1057,  holding 
reference  in  contract  to  annexed  specifications  satisfied  by  pages  of 
specifications  attached  thereto;  Hartwell  v.  Ganahl  Lumber  Go.,  8 
Oal.  App.  735,  97  Pac.  9o2,  holding  specifications  annexed  to  contract 
and  referred  to  therein  sufficient  to  sustain  contract  although  signed 
by  contractor  only. 

Power  of  Lessee  of  Vendee  to  Subject  Owner's  Interest  to  mechanics' 
liens.     See  note,  23  L.  R.  A.  (n.  s.)  606. 

Miscellaneous. — Gited  in  Thome  v.  Hammond,  46  Gal.  534,  referring 
historically  to  principal  case. 

37  CaL  69-96,  BYDEB  T.  COHN. 

Court  is  Deemed  to  bave  Acquired  Jurisdiction  of  parties,  unless  it 
appears  on  face  of  record  that  it  had  not  such  jurisdiction. 

Reaffirmed  in  Segal  v.  Reisart,  128  Ej.  129,  107  S.  W.  751. 

37  Cal.  96-100,  99  Am.  Dec.  248,  SPENCEB  v.  OEI88MAN. 

Homestead  Bight  Does  not  Depend  upon  Character  of  title  held  by 
party  claiming  it,  but  whatever  interest  he  may  have  is  entitled  to 
protection. 

Reaffirmed  in  Turner  v.  Brownings,  128  Ey.  85,  107  S.  W.  320. 

Homestead  Bights.    See  note,  136  Am.  St.  Rep.  24. 

87  Cal.  100-113,  PAQE  y.  FOWI.EB. 

Legal  Proposition  Decided  on  First  Appeal,  whether  correct  or  not, 
becomes  law  of  ease  in  all  subsequent  stages  and  will  not  be  reviewed 
on  second  appeal. 

Approved  in  Oklahoma  Gity  Elec.  etc.  Go.  v.  BannhofF,  21  Okl.  508, 
96  Pac.  760,  following  rule;  People's  Lumber  Go.  v.  Oillard,  5  .Gal.  App. 
438,  90  Pac.  557,  holding  law  of  case  not  strictly  confined  to  that  por- 
tion of  opinion  of  appellate  .court  which  can  be  said  to  be  strictly 
essential  to  disposition  made  of  case. 

CondusivenesB  of  Prior  Decisions  on  subsequent  appeals.  See  note, 
34  L.  R.  A.  328. 

Party  in  Actual  Possession  of  Public  Land,  but  without  title,  is 
to  be  deemed  owner  as  againefe  mere  intruder  without  color  of  title. 
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Approved  in  Miller  v.  Imperial  Water  Co.  No.  8,  156  Cal.  30,  103 
Pac.  229,  24  L.  R.  A.  (n.  b.)  372,  holding  occupant  of  public  lands 
with  intent  to  acquire  title  is  to  be  deemed  owner  as  against  all 
except  government. 

Seplevin  by  or  Against  One  In  Adrers*  PossaMloa  of  land  for  things 
severed.    See  note,  69  L.  B.  A.  735. 

37  CaL  113-121,  99  Am.  Dec.  251,  HENDBIS  ▼.  BEEKOWITZ. 

What  Circumstances  Sufficient  to  put  purchaser  of  negotiable  paper 
on  inquiry.     See  note,  29  L.  R.  A.  (n.  s.)  357. 

37  Cal.  121-164,  99  Am.  Dec.  256,  EAGLET  ▼.  WARD. 

In  Ejectment,  Title  Acquired  After  Salt  Began  can  only  be  set 
np  in  supplemental  answer. 

Reaffirmed  in  Bush  v.  Pioneer  Mining  Co.,  3  Alaska,  615. 

Redemption  from  Sheriff's  Sale  is  a  transfer  of  tjie  certificate  of 
sale. 

Approved  in  White  ▼.  Costigan  (Cal.),  63  Pac.  1077,  holding  quit- 
claim deed  to  owner  by  purchaser  at  mortgage  sale  operates  as  a  re- 
demption. 

Levy  of  Execution  Cfa  Realty  During  Life  of  judgment  lien  fails 
when  sale  is  not  made  thereon  during  life  of  lien. 

Approved  in  Miller  ft  Co.  v.  Melone,  11  Okl.  256,  67  Pac.  484,  56 
L.  R.  A.  620,  holding  proceeding  ancillary  to  judgment  failed  when 
judgment  lien  expired  pending  the  proceeding;  Boggs  v.  Dunn,  160 
Cal.  285,  116  Pac.  744,  arguendo. 

Judgment  is  Lien  on  Defendant's  Lands  and  levy  is  unnecessary. 

Approved  in  Britannia  Co.  v.  United  States  F.  ft  G.  Co.,  43  Mont. 
100,  115  Pac.  48^  reaffirming  rule. 

Duration  of  Judgmmit  Lien.    See  note,  81  Am.  St.  Rep.  679. 

Duration  of  Attacbment  Lien.  See  notes,  109  Am.  St.  Rep.  469; 
124  Am.  St.  Rep.  849. 

Necessity  of  Recording  Execution.    See  note,  80  Am.  St.  Rep.  408. 

37  OaL  154-167,  MEOHAM  ▼.  McKAT. 

Altbougb  Orders  Entered  by  Consent  will  not  be  reviewed  on  ap- 
peal, yet  if  it  appear  by  fair  construction  of  stipulation  consenting 
to  order  denying  new  trial  that  it  was  only  intended  to  facilitate 
appeal,  and  not  to  abandon  right  to  contest  order,  such  order  will 
be  reviewed. 

Approved  in  County  of  Placer  v.  Freeman,  149  CaL  742,  87  Pac.  629, 
holding  judgment  of  dismissal  not  consent  judgment  when  demand 
was  reduced  to  twenty  dollars  by  striking  out  parts  of  complaint,  and 
both  parties  thereupon  admitted  that  court  had  no  jurisdiction  of 
such  amount;  Hibernia  Savings  etc.  Society  v.  Way  mire,  152  Cal. 
287,  92  Pac.  646,  refusing  to  consider  appeal  from  consent  judgment. 

A  Pleading  Superseded  by  Amended  Pleading  is  not  an  admission 
on  trial  of  case. 

Approved  in  Wiley  ▼.  Northern  Pae.  R.  Co.,  60  Waeh.  599,  111  Pac. 
802,  following  rule. 

Distinguished  in  Pollitz  v.  Wickersham,  150  Oal.  248,  88  Pac.  915, 
holding  as  admission  statements  in  verified  claim  presented  against 
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estate,  which,  when  denied,  was  superseded  by  a  •econd  elaim;  Lane 
T.  Choctaw  etc.  B.  Co.  19  Okl.  328,  91  Pac.  8M,  holding  superseded 
petition  could  be  offered  as  evidence  at  trial,  but  not  as  an  admission 
ef  record. 

Bight  to  OItU  Action  for  forcible  entry  and  detainer.  See  note, 
121  Am.  St.  Bep.  4D3. 

Nature  and  Elementa  of  Unlawful  Detainer.  See  note,  120  Am.  St. 
Bep.  34. 

Blglit  to  Plead  InconalBtent  Defenses.    See  note,  48  L.  B.  A.  204. 

Miscellaneous. — Cited  in  Bernard  v.  Pittsburg  Coal  Co.,  137  Mich. 
285,  100  N.  W.  398,  questioning  right  to  introduce  original  declara- 
tion in  evidence  against  plaintiff. 

37  Cal.  168-176,  MABTIN  ▼.  WADE. 

Agreement  by  Which  Money  is  Adranced  to  candidate  for  public 
office  on  condition  of  sharing  emoluments  thereof  is  void  as  against 
public  policy. 

Approved  in  Le  Tourneaux  v.  Gilliss,  1  Cal.  App.  551,  82  Pac.  629, 
holding  void  note  given  to  obtain  money  to  carry  out  lobbying  contract 
between  maker  and  payee. 

37  CaL  176-183,  ESTATE  OF  DEI.ANEY. 

Petition  of  Wife  for  Probate  Homestead  must  set  forth  what  was 
homestead  at  time  of  husband's  death  and  its  value  then. 

Approved  in  Estate  of  McVay,  14  Idaho,  72,  93  Pac.  33,  upholding 
petition  for  probate  homestead. 

SurvlTlng  Wife  is  Entitled  to  Probate  Homestead  of  actual  resi- 
dence, on  which  homestead  was  declared,  but  amount  set  off  is  de- 
termined by  value  at  death  of  husband,  and  not  at  time  of  declara- 
tion. 

Denied  in  Brewington  v.  Brewington,  211  Mo.  59,  109  S.  W.  727, 
holding  homestead  could  not  be  revalued  on  death  of  housekeeper. 

Bevaluation  or  Beassignment  ef  Homestead  for  appreciation  or  de- 
preciation.    See  note,  44  L.  B.  A.  401,  402. 

Homestead  and  Tests  by  Which  it  is  ascertained  are  same  whether 
question  arises  between  husband  and  wife  or  one  of  them  and  third 
party. 

Distinguished  in  Estate  of  Green,  1  Cof.  Prob.  451,  holding  probate 
homestead  is  governed  by  Code  of  Civil  Procedure,  section  1465,  and 
voluntary  homestead  by  Civil  Code,  section  1262. 

Miscellaneous. — Cited  in  Blood  v.  Munn,  155  Cal.  232,  100  Pac.  696, 
discussing  application  of  state  laws  relating  to  homestead  in  bank- 
ruptcy proceedings  in  federal  court;  Hannon  v.  Southern  Pac.  B.  B. 
Co.,  12  Cal.  App.  359,  107  Pac.  339,  to  point  that  right  of  homestead 
secured  by  constitution  requires  legislation  to  make  it  effectual,  and 
legislature  has  power  over  subject. 

37  CaL  183-189,  LAWBENOE  v.  MONTOOMEBT. 

Oovenant  Against  Encumbrances  in  Warranty  Deed  is  broken  when 
made  if  encumbrance  exists  on  land  conveyed  when  deed  is  delivered. 

Approved  in  Dahl  v.  Stakke,  12  N.  D.  335,  96  N.  W.  357,  following 
rule. 

What  Covenants  Btin  With  the  Land.  See  note,  82  Am.  St.  Bep. 
676. 
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Oovenants  of  Seisin.    See  note,  125  Am.  St.  Bep.  448,  44^,  452,  456. 
KecMsity  of  Evlctloii  to  Maintmianco  of  action  on  warranty  of  titU 
or  seisin.     See  note,  17  L.  B.  A.  (n.  s.)  1183,  1185. 

37  OaL  190-192,  ESTATE  OF  WHITE. 

Judgo  Interested  in  Probate  Oase  is  Disqualified  from  hearing  and 
deciding  same. 

Approved  in  Johnson  v.  Qerman-American  Ins.  Co.,  150  Gal.  338,  88 
Pac.  986,  holding  void  order  extending  time  to  serve  bill  of  exceptions 
made  by  judge  disqualified  to  act;  dissenting  opinion  in  Jones  v. 
Williamsburg  etc.  Ins.  Co.,  83  Kan.  690,  112  Pac.  829,  majority  hold- 
ing no  prejudice  shown  when  party  was  compelled  to  go  to  trial 
before  disqualified  judge. 

Probate  Judge  Who  is  Interested  in  Estate  should  grant  change  of 
Tenue. 

Approved  in  Spreckels  v.  De  Bolt,  16  Haw.  479,  holding  Organic  Act, 
section  84,  does  not  prevent  judge  who  had  ordered  nonsuit  which  was 
set  aside  by  supreme  court  from  hearing  motion  for  change  of  venue 
on  ground  of  local  prejudice. 

Limited  in  United  Beal  Estate  etc.  Co.  v.  Barnes,  159  Cal.  247, 113  Pac. 
169,  property  owner  who  failed  to  appear  before  council  and  make 
objection  that  commissioners  appointed  to  assess  benefits  and  damages 
under  act  of  1889  were  disqualified  because  they  owned  property  in 
assessment  district,  waived  the  obligation. 

37  CaL  193-197,  OABBOLL  v.  8IEB£NTHAI<EB. 

Salary  of  an  OflLce  Is  Incident  to  Its  Title  and  not  to  its  occupation. 

Approved  in  Chubbuck  v.  Wilson,  151  Cal.  164,  90  Pac.  528,  holding 
de  jure  officer  has  right  of  action  against  intrud«r  for  recovery  of 
salary  and  fees  received;  Merkley  v.  Williams,  3  Cal.  App.  270,  84 
Pac.  1016,  holding  under  Political  Code,  section  936,  officer  de  jure 
entitled  to  salary  only  after  determination  of  contest;  Banner  man  v. 
Boyle,  160  Cal.  199,  200,  116  Pac.  732,  733,  under  Political  Code,  sec 
tions  936,  937,  as  amend-ed  in  1891,  de  facto  officer  has  no  right  to 
salary  unl-ess  he  has  title  to  office;  Bansom  v.  Boston,  192  Mass.  306, 
78  N.  E.  484,  holding  party  can  maintain  action  against  city  for 
wages  which  he  would  have  earned  had  he  been  continuously  employed 
by  city  under  civil  servioe  rules. 

Denied  in  Brown  v.  Tama  County,  122  Iowa,  750,  101  Am.  St.  Bep. 
296,  98  N.  W.  564,  and  Stearns  v.  Sims,  23  Okl.  632,  104  Pac.  47,  both 
holding  de  jure  officer  wrongfully  suspended  could  not  recover  salary 
for  period  of  such  suspension,  when  it  had  been  paid  to  de  facto  officer. 

Effect  of  Payment  to  De  Facto  Officer  upon  right  of  officer  de  jure 
to  salary.     See  note,  19  L.  B.  A.  689. 

Auditor  Should  Refuse  to  Draw  Warrant  for  claim  not  presented  to 
supervisors  within  one  year  after  it  became  due. 

Approved  in  Kelley  v.  Sersanous  (Cal.),  46  Pac.  300,  reaffirming  rule. 

37  CaL  197-202,  JACOB  ▼.  KETCHAM. 

Award  of  Arbitrators  to  be  Valid  must  be  certain  and  decisive  as  to 
matters  submitted,  and  thus  avoid  further  litigation. 

Approved  in  Boyd  v.  Bargagliotti,  12  Cal.  App.  238,  107  Pac.  154, 
holding  award  not  final  because  arbitrators  failed  to  find  on  contract 
submitted. 
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87  OaL  802-207,  LAWTON  T.  OOBDON. 

Withdrawal  of  Do«d  ftom  Secorder'a  Ofllce  after  filing  suspends  con- 
■traetivo  natice  eonsequent  upon  recording  until  redeposited. 

Approved  in  Watkins  ▼.  Wilhoit  (Cal.),  35  Pae.  650,  holding  deed 
Is  not  construetiye  notice  until  actually  spread  on  record-book  and 
then  it  relates  back  to  time  of  filing. 

Effect  of  Destraetlon  or  OancoUatlon,  or  redelivery  to  grantor  for 
that  purpose,  of  delivered  but  unrecorded  deed.  See  note,  18  L.  B.  A. 
(n.  i.)  1169. 

87  Oal.  208-222,  MABTIN  ▼.  BEBBT. 

Proceedings  Under  Stato  Inaolvency  I«aw  are  valid  if  begun  at  any 
time  before  taking  effect  of  national  bankruptcy  act. 

Approved  in  Grunsfeld  Bros.  v.  Brownwell,  12  N.  M.  201,  76  Pac. 
312,  holding  valid  proceeding  under  state  law  to  set  aside  conveyance 
alleged  in  fraud  of  creditors  commenced  before  taking  effect  of 
national  bankruptcy  act. 

Belation  of  Bankrupt  Xaw  to  assignments  and  insolvent  proceed- 
ings under  state  laws.    See  note,  45  L.  B.  A.  187. 

37  Oal.  223-228,  KETGHX7M  T.  CBIPPEK. 

Equity  will  not  Enjoin  Enforcement  of  judgment  when  judgment 
debtor  has  plain,  speedy  and  adequate  remedy  at  law. 

BeafElrmed  in  Donovan  v.  McDevitt,  3fi  Mont.  64,  92  Pac.  50. 

Equity  cannot  bo  Invoked  to  Bellevo  from  judgment  when  statu- 
tory remedy  of  motion  to  set  aside  exists. 

Approved  in  Estudillo  v.  Security  Loan  etc.  Co.,  149  Gal.  563,  87  Pac. 
22,  holding  relief  in  equity  from  judgment  may  be  granted  after  fail- 
ure of  motion  to  set  aside;  Chielovich  v.  Krauss  (Cal.),  9  Pac.  946,  hold- 
ing where  in  quiet  title  suit  plaintiff's  title  is  founded  on  fraudulent 
judgment,  it  must  be  made  to  appear  that  parties  defrauded  took 
proper  steps  to  set  judgment  aside  in  order  to  avoid  its  consequences. 

Equitable  Jurisdiction  in  Bogard  to  Uijonctioiui  against  judgments. 
See  note,  32  L.  B.  A.  328. 

Injunctions  Against  Execution  Salos  or  other  proceedings  under 
final  process.    See  note,  30  L.  B.  A.  126. 

Effect  of  Unaccepted  Tender  on  Lien  of  mortgage  or  pledge.  See 
note,  33  L.  B.  A.  232. 

37  GaL  236-242,  BOGOS  Y.  OLABK. 

Question  of  Due  Diligence  in  Prosecuting  Motion  for  new  trial  is 
in  sound  discretion  of  court. 

BeaifiLrmed  in  Dorcy  v.  Brodis,  153  Cal.  675,  96  Pac.  279. 

Judgment  cannot  Operate  as  Estoppel  except  where  given  between 
same  parties  or  their  privies. 

Beaffirmed  in  Silva  v.  Hawkins,  152  Cal.  139,  92  Pac.  73. 

37  Oal.  260-267,  JOSEPH  ▼.  HOLT. 

Contract  in  Writing  may  be  Declared  on  According  to  legal  effect 
or  in  haec  verba.  When  the  latter,  it  must  show  on  face,  in  direct 
terms,  all  facts  which  would  have  to  be  alleged  in  the  former  mode 
of  pleading. 
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Approved  in  Hill  y.  McCoy,  1  Cal.  App.  161,  81  Pae.  1016,  holding 
ipecial  ETormentB  properly  made  in  complaint  in  support  of  contract 
pleaded  in  haec  verba;   Santa  Boaa  Bank  y.  Pazton,  149   Cal.   198, 

86  Pac.  194,  holding  promissory  notes  properly  pleaded  by  copying 
in  full  in  complaint;  Linton  v.  Brownsville  etc.  Co.,  46  Tex.  Civ. 
App.  228,  102  S.  W.  435,  holding  when  ambiguous  contract  is  pleaded 
in  haec  verba,  pleader  should  put  construction  upon  it. 

When  a  Party  Calls  upon  a  Court  to  compel  another  to  do  a  partic- 
ular thing,  he  ought  to  allege  that  the  other  can  do  it. 

Approved  in  Bell  y.  Bank  of  California,  153  Cal.  239,  94  Pac.  892, 
holding  insufficient  complaint  for  redemption  of  property  pledged 
which  showed  on  face  that  pledgor  could  not  comply  with  contract 
of  pledge. 

Mere  Note  or  Memorandiui  in  Writing,  subscribed  by  vendor  or 
agent,  containing  names  of  parties  and  summary  of  terms  of  sale, 
is  all  that  is  necessary  to  take  contract  for  sale  of  land  from  statute 
of  frauds. 

Approved  in  Harper  v.  Goldschmidt,  156  Cal.  247,  249,  134  Am.  St. 
Bep.  124,  104  Pac.  452,  453,  holding  "party  to  be  charged"  under  stat- 
ute of  frauds  refers  to  whichever  party  may  be  called  to  account  in 
court. 

87  OaL  263>268,  BIOHABDSON  T.  KIBB. 

Appropriates:  of  Water  may  Use  Natural  Channd  on  another's  prop- 
erty, so  long  as  not  objected  to,  to  conduct  the  water  appropriated 
to  point  of  use. 

Approved  in  Lower  Tule  Biver  Ditch  Co.  v.  Angiola  Water  Co., 
149  Cal.  498,  86  Pac.  1082,  holding  simple  cut  in  levee  sufficient  for 
appropriation  of  water  without  construction  of  headgates  or  ditch. 

Use  of  Natural  Stream  to  Oonyey  appropriated  water.  See  note, 
61  L.  B.  A.  931. 

37  CaL  268-271,  OBOWLEY  ▼.  DAVIS. 

One  Court  cannot  Enjoin  Execution  of  decree  of  another  court  of 
co-ordinate  jurisdiction. 

Approved  in  In  re  Burton,  5  Cof.  Prob.  237,  denying  jurisdiction 
of  equity  court  to  vacate  orders  in  probate. 

57  Oal.  271-273,  PEOPLE  V.  PENNIMAN. 

Jnstiflcation  of  Sureties  Forms  No  Part  of  their  contract  on  ft 
recognizance. 

Approved  in  San  Francisco  v.  Hartnett,  1  Cal.  App.  654,  82  Pac 
1065,  and  State  v.  Baird,  13  Idaho,  136,  89  Pac.  301,  both  reaffirming 
rule. 

87  OaL  277-282,  PEOPLE  ▼.  DIGS. 

Motion  in  Arrest  of  Judgment  must  Specifically  state  defects  in 
indictment  which  are  basis  of  motion  to  entitle  action  of  lower 
court  thereon  to  be  reviewed  on  appeal. 

Approved  in  Hall  v.  State,  110  Tenn.  369,  75  S.  W.  717,  holding 
general  motion  in  arrest  of  judgment,  failing  to  point  out  matters  com- 
plained of,  properly  overruled. 

Proof  of  Corpus  Delicti.    See  note,  68  L.  B.  A.  46. 
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S7  OaL  282-S27,  NEVADA  COXTNTT  ETC.  OANAL  OO.  ▼.  SIDD. 

Prayer  In  Complaint  may  be  Couralted  for  purpose  of  ascertain- 
ing kind  of  relief  intended. 

Approved  in  Oreen  y.  Thornton,  8  Gal.  App.  164,  96  Pac.  384,  hold- 
ing prayer  in  action  to  redeem  from  mortgage  by  deed  absolute  shows 
pleading  intended  to  inelude  remedy  by  ejectment. 

Claimant's  Blgbt  to  Water  Becomes  Perfected  when  ditch  or  work 
is  completed,  and  then  relates  back,  if  diligently  prosecuted,  to  time 
work  was  commenced. 

Approved  in  McFarland  t.  Alaska  Perseverance  Min.  Co.,  3  Alaska, 
836,  following  rule;  Miles  v.  Butte  Electric  etc.  Co.,  32  Mont.  69, 
79  Pac.  554,  holding  no  action  lay  by  claimant  to  water  before  his 
ditch  was  completed  against  one  making  later  adverse  claim. 

Bight  of  Prior  Approprlator  of  Water    See  note,  30  L.  B.  A.  677. 

Miscellaneous. — Cited  in  Lux  v.  Haggin  (Cal.),  4  Pac.  933,  to  point 
that  water  rights  under  local  mining  rules  are  too  well  settled  to 
admit  of  any  doubt. 

S7  CaL  S49-354,  99  Am.  Dec.  278,  SAN  FBANCISCO  ▼.  FULDE. 

Five  Tears'  Contiaiioiis  Adverse  Holding  is  essential  to  establish 
title  by  prescription. 

Approved  in  Big  Three  Min.  and  Mill  Co.  v.  Hamilton,  157  Cal. 
140,  137  Am.  St.  Bep.  118,  107  Pac.  306,  holding  title  by  prescription 
to  mining  claim  not  established  where  adverse  holding  was  inter- 
rupted during  five  year  period. 

87  CaL  854-363,  OBOyiLI.E  ETC.  B.  B.  CO.  y.  PLUMAS  GOUNTT. 

Conqilalnt  to  Anthoriso  Mandamus  must  show  existing  duty  and 
failure  to  perform  same  on  demand. 

Approved  in  Meyer  v.  San  Francisco,  150  Cal.  134,  88  Pac.  723,  10 
L.  B.  A.  (n.  s.)  110;  Moseley  v.  Collins,  133  Ala.  329,  32  So.  132,  and 
Grieve  v.  Gulick,  5  Haw.  79,  all  following  rule;  Shirley  v.  Board  of 
Trustees  of  Cottonwood  School  Diet.  (Cal.),  31  Pac.  366,  refusing 
mandamus  to  compel  board  of  education  to  pay  salary  to  teacher 
wrongfully  dismissed  when  no  demand  was  made  upon  them;  Rizer 
V.  People,  18  Colo.  App.  48,  69  Pac.  317,  where  duty  is  strictly  pub- 
lic, demand  is  not  necessary. 

Original  Jnrisdiction  of  Court  of  last  resort  in  mandamus.  See 
note,  58  U  B.  A.  853. 

In  Action  by  AUeged  Corporation  defendant  may  inquire  into  fact 
of  existence  by  raising  issue  in'  answer. 

Approved  in  Milwaukee  Grold  etc.  Co.  v.  Gordon,  37  Mont.  216, 
95  Pac.  997,  following  rule. 

Mere  Allegation  That  Party  Is  m  Corporation  does  not  put  its  ex- 
istence as  corporation  beyond  reach  of  inquiry. 

Cited  in  Fegtly  v.  Village  Blacksmith  Min.  Co.,  18  IdahO|  640, 
111  Pac.  130,  arguendo. 

87  OaL  864-366^  EIDENMTJLIiEB  ▼.  EIDENMTJLLEB. 

Alimony  may  be  Granted  in  Diyorce  based  upon  defendant's  earn- 
ings or  ability  to  pay. 
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Approv«d  in  Messervj  y.  Messeryj,  80  8.  C.  285,  61  8.  E.  445, 
holding  lack  of  estate  or  personal  income  could  not  absolve  husband 
from  duty  to  support  wife;  Bailey  v.  Bailey,  76  Vt.  266,  104  Am.  St. 
Bep.  935,  56  Atl.  1015,  65  L.  B.  A.  332,  holding  court  could  con- 
sider pension  of  husband  in  fixing  alimony. 

S7  OaL  366-380,  BB00K8  ▼.  HYDE. 

Act  of  1864,  Belatlng  to  Limitations  of  Actions  for  recovery  of 
real  estate  in  San  Francisco,  is  not  invalid  as  being  local  legislation. 

Approved  in  Boise  Irr.  etc.  Co.  v.  Stewart,  10  Idaho,  51,  77  Pac. 
28,  holding  act  to  regulate  appropriation  and  diversion  of  publie 
waters  not  to  be  local  or  special  law;  Bambo  v.  Larrabee,  67  Kan. 
646,  73  Pac.  919,  upholding  act  relating  to  criminal  appeals  in  coun- 
ties of  over  six  thousand  five  hundred  population;  Picton  v.  Cass 
County,  13  N.  D.  254,  100  N.  W.  715,  upholding  act  which  applied  to  all 
counties,  but  left  administrative  discretion  to  county  board;  Smith  v. 
State,  54  Tex.  Cr.  304,  113  S.  W.  291,  upholding  act  providing  for  draw- 
ing of  jurors  in  counties  of  over  thirty  thousand  population. 

37  CaL  889-400,  VALENTINE  ▼.  MAHONEY. 

When  Landlord  Assumes  Defense  in  Action  of  ejectment  against 
tenant,  he  us  bound  by  judgment  therein  by  way  of  estoppel. 

Approved  in  Beay  v.  Butler  (Cal.),  7  Pac.  672,  673,  holding  inter- 
vener in  ejectment  acting  as  attorney  for  defendants  could  have 
himself  substituted  as  codefendant  with  them;  Lochner  v.  Garborina, 
3  Ind.  Ter.  669,  64  S.  W.  571,  holding  landlord  not  bound  by  judg- 
ment against  tenant  in  ejectment  when  he  was  witness  at  trial, 
and  disclaimed  interest  in  premises  through  mistake  as  to  property. 

Effect  of  Judgment  Against  Tenant  as  res  judicata.  See  note,  112 
Am.  St.  Bep.  27,  28,  29. 

Effect  of  Judgment  in  Ejectment  against  tenant  upon  landlord  not 
a  party,  or  vice  versa.    See  note,  26  L.  B.  A.  (n.  s.)  597. 

37  OaL  400-409,  99  Am.  Dec  282,  KLINE  ▼.  CENTRAL  PAOIFIO 
B.B.CO. 

Bnle  That  Plaintiff  cannot  Becorer  for  Personal  Injury  if  his  own 
wrong  has  contributed  to  the  injury  is  confined  to  cases  where  his 
wrong  or  negligence  has  immediately  or  proximately  contributed  to 
result. 

Approved  in  Williams  v.  Southern  Pac.  B.  Co.  (Cal.),  9  Pac.  157, 
holding  railroad  not  liable  for  death  of  person  who  was  killed  while 
lying  on  track  in  state  of  gross  intoxication;  Tobin  v.  Omnibus  Cable 
Co.  (Cal.),  34  Pac.  127,  in  discussing  charge  on  degree  of  contribu- 
tory negligence  to  serve  as  defense. 

Injuries  in  Getting  on  and  Off  railroad  trains.  See  note,  21  L.  B. 
A.  355. 

Principal  is  Liable  for  Damage  resulting  from  act  of  agent  within 
general  scope  of  authority,  or  specially  approved  by  principal. 

Approved  in  Brennan  v.  Merchant  Co.,  Inc.,  205  Pa.  263,  54  Atl. 
893,  holding  it  question  for  jury  whether  act  of  driver  in  knocking 
boy  from  truck  was  in  line  of  duty. 

Age  of  Injured  Party  may  be  Considered  in  determining  whether 
he  was  bound  to  exercise  ripe  judgment  in  doing  act  which  con- 
tributed  to  his  injury. 
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Approved  in  Dubiner  v.  City  Ry.  Co.,  44  Or.  238,  74  Pac.  918,  and 
Bice  V.  Tilton,  14  Wyo.  118,  82  Pac.  581,  both  following  rule;  Polley  v. 
Chicago,  B.  I.  etc.  B.  B.  Co.,  16  Okl.  39,  84  Pac.  1093,  holding  railroad 
liable  for  injury  to  boy  of  fifteen  who  while  trespassing  on  moving 
train  was  compelled  to  leap  off  by  threats  of  conductor. 

Oottductor  may  Um  Force  Without  Liability  for  injury  to  prevent 
one  from  wrongfully  boarding  car,  but  once  on  car  care  must  be 
exercised  in  his  removal. 

Approved  in  Penas  v.  Chicago  etc.  By.  Co.,  112  Minn.  215,  127  N. 
W.  930,  holding  question  of  liability  for  injury  to  boy,  who  was 
really,  though  not  apparently,  trespasser  on  train,  and  was  thrown 
off  by  brakeman,  was  for  jury;  Bucci  v.  Waterman,  25  B.  I.  128,  54 
Atl.  1060,  holding  driver  of  vehicle  bound  to  exercise  reasonable  care 
in  removing  trespassing  child  therefrom. 

Liability  of  Bailioad  for  Negligence  in  ejecting  trespasser  from 
moving  train.     See  note,  13  L.  B.  A.  (n.  s.)  365,  366,  369. 

Civil  Responsibility  for  Wrongful  or  Negligent  Act  of  servant  or 
agent  toward  one  not.  sustaining  contractual  relation.  See  note,  27 
L.  B.  A.  188. 

87  CaL  409-424,  NEEDHAM  ▼.  SAN  FBANCI800  ETC.  B.  B.  CO. 

Whenever  Negligence  of  Plaintiff  Contributed  directly  and  proxi- 
mately to  injury,  there  can  be  no  recovery  in  personal  injury  suit. 

Approved  in  Esrey  v.  Southern  Pacific  Co.,  88  Cal.  406,  26  Pac. 
213,  holding  person  injured  when  standing  on  three-foot  space  be- 
tween track  and  platform  while  train  passes  contributorily  negli- 
gent; Williams  v.  Southern  Pac.  B.  Co.  (Cal.),  11  Pac.  850,  holding 
person  injured  while  lying  asleep  on  track  guilty  of  such  negligence 
as  to  preclude  recovery.  ^ 

Beaaon  for  Bnle  Believing  Defendant  from  payment  of  damages 
in  personal  injury  suit  when  plaintiff  is  contributorily  negligent  is 
impossibility  if  successfully  apportioning  damages  between  guilty 
parties. 

Approved  in  Fujise  v.  Los  Angeles  By.  Co.,  12  Cal.  App.  212,  107 
Pac.  320,  following  rule. 

One  is  Bound  to  Conduct  Hiirwelf  with  reasonable  care  and  pru- 
dence toward  a  wrongdoer,  and  failure  to  do  so  when  possible  ren 
ders  him  liable  for  injury  so  caused. 

Approved  in  Braly  v.  Fresno  City  By.  Co.,  9  Cal.  App.  430,  99 
Pac.  406,  holding  conductor  had  no  right  to  assault  plaintiff  while 
ejecting  him  for  refusing  to  pay  fare. 

Care  Dae  to  Sick,  Infirm,  or  HelplesB  Persona^  with  whom  no  con- 
tract relation  is  sustained.    See  note,  69  L.  B.  A.  ^15,  536. 

i37  OaL  424-431,  99  Am.  Dec.  290,  WALLS  v.  WALKBB. 

Eight  to  Bents  on  Lease  of  intestate's  property.  See  note,  40  L.  B. 
A.  323. 

37  Oal.  432-437,  MOBE  ▼.  MA8SINI. 

Decree  of  Federal  Court  Confirming  Mexican  Land  Grant  and  pat- 
ent issued  thereon  should  be  construed  together  in  determining  the 
lands  patented. 

Beaffirmed  in  People  v.  San  Francisco  (Cal.),  15  Pae.  750,  75L 
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Call  for  Seashore  be  Boundary  ia  More  Deflnlte  and  Certain,  and 
will  prevail  over  call  for  station  and  for  courses  and  distances. 

Approved  in  United  Land  Assn.  v.  Knight  (Cal.),  23  Pae.  271, 
holding  boundaries  of  grant  in  San  Francisco  county,  specified  as 
being  bay  and  ocean  in  decree  confirming  Mexican  grant,  prevail 
over  those  given  in  survey  and  granting  clause  of  patent;  Do  Guyer 
V.  Banning  (Cal.),  25  Pac.  255,  holding  patent  is  but  execution  of 
decree  of  confirmation  and  should  conform  therewith;  Kleven  v.  Gun- 
derson,  95  Minn.  254,  104  N.  W.  7,  holding  call  for  natural  object 
prevailed  over  call  for  course  and  distance. 

Title  to  Land  Between  High  and  Low  water  mark.  See  note,  45 
L.  B.  A.  240. 

Location  of  Boundaries.    See  note,  129  Am.  St.  Bep.  993. 

87  CaL  437-452,  LICK  ▼.  DIAZ. 

Order  of  Proof  la  Largely  at  Discretion  of  trial  court,  and  rulings 
of  lower  court  will  not  be  disturbed  except  In  case  of  manifest 
abuse  of  discretion. 

Approved  in  Brady  y.  Banch  Mining  Co.|  7  Cal.  App.  183,  94  Pac. 
85,  following  rule. 

37  Cal.  458-484,  QUiVBY  ▼.  POBTEB. 

Where  Sheriff's  Betnm  of  Siunmons  Shows  Service  upon  party  by 
wrong  Christian  name,  but  judgment  recites  that  such  party  has  been 
duly  served,  judgment  is  not  open  to  collateral  attack  on  ground  of 
no  service  of  summons. 

Approved  in  Quivey  v.  Baker,  37  Cal.  470,  following  rule. 

S7  CaL  465-472,  QX7IVEY  T.  BAKBB. 

When  Mortgage  by  Mistake  Described  Lot  not  owned  by  mort- 
gagor and  same  mistake  was  carried  into  judgment  on  foreclosure, 
an  action  lies  to  correct  mistakes  in  mortgage,  foreclosure,  and 
deed. 

Approved  In  Bacon  v.  Bacon,  150  Cal.  487,  89  Pac.  321,  holding 
equity  will  review  decree  of  distribution  of  estate  of  deceased  person 
when  procured  by  mistake;  Dillard  v.  Jones,  229  111.  126,  82  N.  £. 
209,  correcting  deed  given  under  master's  decree  of  sale  when  mis- 
take ran  through  entire  judicial  proceedings  ending  in  the  sale. 

Beformation  of  Sheriff's  Deeds.  See  note,  109  Am.  St.  Bep.  38,  39, 
40. 

Quitclaim  Deeds.    See  note,  105  Am.  St.  Bep.  857. 

Miscellaneous. — Cited  in  Gambert  v.  Hart,  44  Cal.  549,  99  Am.  Dec. 
300,  referring  historically  to  principal  case. 

37  Cal.  475-517,  HUTTON  ▼.  FBISBIE. 

Pre-emptor  of  Land  has  No  Title  or  Bight  that  cannot  be  abrogated 
by  the  government  at  any  time  before  final  entry  and  payment. 

Approved  in  Messenger  v.  Kingsbury,  158  Cal.  618,  112  Pac.  68, 
applicant  for  purchase  of  tide  lands  who  merely  files  affidavit  and 
applicant  for  purchase  of  tide  lands,  who  merely  files  affidavit  and 
vested  right  as  prevents  repeal  of  law  authorizing  sale;  Graham  v. 
Great  Palls  W.  P.  &  T.  Co.,  30  Mont.  401,  76  Pac.  811,  holding  prefer- 
ential  right  given  successful  contestant  of  right  to  enter  land  was 
not  vested  right  which  could  \>e  enforced  against  the  government. 
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Distinguished  in  Cooper  v.  Wilder  (Cal.),  41  Pao.  27,  holding  heirs 
of  one  who  died  two  years  after  making  entry  under  timber  culture 
claim  lose  equitable  interest  in  land. 

37  Cal.  518-521,  LAWBENOE  T.  BALLOV. 

Grantee  of  Specific  Quantity  of  Land  from  larger  tract,  but  not 
segregated,  becomes  tenant  in  common  in  the  land. 

Approved  in  Fisher  v.  Wailehna,  16  Haw.  157,  2  Ann.  Cas.  916, 
holding  valid  deed  for  fifty  acres  out  of  larger  tract  but  not  specified 
as  to  location. 

ErroneouB  Bullng  at  Nlai  Prins  is  not  binding  on  court  when  same 
question  again  arises. 

Approved  in  Cusachis  ▼.  Dugue,  113  La.  272,  36  So.  964,  following 
rule;  Beilly  v.  Perkins,  6  Ariz.  191,  56  Pac.  735,  holding  order  over- 
ruling general  demurrer  not  bar  to  its  vocation  at  subsequent  term 
and  entry  of  judgment  on  pleadings  for  defendant. 

Conclusiveneas  of  Prior  Decisions  on  subsequent  appeals.  See  note, 
34  L.  B.  A.  328,  347. 

Quitclaim  Deeds  as  Passing  grantor'r  title.  See  note,  105  Am.  St. 
Bep.  856. 

87  CaL  522-623,  HOAO  v.  WOBDEN. 

Complaint  Against  Sheriff  Alleging  Money  was  collected  and  exe- 
cution not  returned  but  not  alleging  nonpayment  of  money  to  plain- 
tiff is  defective. 

Approved  in  Witham  v.  Blood,  124  Iowa,  699,  100  N.  W.  559,  hold- 
ing nothing  would  be  assumed  in  favor  of  pleader  not  averred  or 
implied  from  averments. 

37  CaL  524-^26,  PEOPLE  ▼.  ABGUELLO. 

A  Sum  Payable  upon  a  Contingency  is  not  a  debt. 

Approved  in  In  re  Ellis,  143  Fed.  106,  74  C.  C.  A.  297,  holding 
subcontractor  has  no  provable  claim  in  bankruptcy  against  con- 
tractor for  work  and  material  furnished  when  by  contract  such  sub- 
contractor was  not  to  be  paid  until  contractor  was  paid  by  owners; 
Swanson  v.  City  of  Ottumwa,  118  Iowa,  171,  91  N.  W.  1052,  59  L.  B. 
A.  620,  holding  obligations  incurred  in  entering  into  contract  for  con- 
struction of  waterworks  not  debt  within  meaning  of  constitutional 
provision  limiting  city's  indebtedness. 

37  Cal.  527-529,  MUBDOCK  V.  DE  VBIES. 

Collection  of  Default  Judgment  will  not  be  Enjoined  on  ground  of 
fraud  where  no  promise  or  misrepresentation  is  shown  by  which  de- 
fendant was  misled  to  make  default. 

Distinguished  in  Gantz  v.  Gease,  82  Ohio  St.  45,  91  N.  E.  874,  hold- 
ing court  had  power  to  grant  relief  against  excessive  judgment  in 
favor  of  guardian  against  ward  on  showing  of  concealment. 

Equitable  Jurisdiction  In  Begard  to  injunctions  against  judg- 
ments.    See  notes,  30  L.  B.  A.  704,  792;  32  L.  B.  A.  326,  328. 

Staying  of  Execution  Otherwise  than  by  statutory  proceedings. 
See  note,  127  Am.  St.  Bep.  708. 

Personal  Liability  to  Pay  Assessment  for  local  improvement.  See 
note,  35  L.  B.  A.  61. 

Miscellaneous. — Cited  in  Chase  v.  Ch^istianson,  41  Cal.  256,  refer- 
ring historically  to  principal  case. 
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87  Cal.  529-632,  HEYN  y.  PHILLIPS. 

Gontract  to  Find  Purchaser  for  Land  considered  and  held  not  to  be 
contract  for  sale  of  land  or  any  interest  in  land  under  statute  of 
frauds. 

Approved  in  Hicks  v.  Post,  154  Cal.  27,  96  Pac.  880,  Bradford  t. 
Laffey,  11  Haw.  464,  465,  and  Friedman  v.  Suttle,  10  Ariz.  63,  85 
Pac.  728,  9  L.  R.  A.  (n.  s.)  933,  all  following  rule. 

Contract  for  Sale  of  Land  within  statute  of  frauds.  See  note,  102 
Am.  St.  Rep.  236. 

Validity  of  Parol  Partnership  for  dealing  in  lands.  See  note,  16 
L.  R.  A.  750. 

Necessity  That  Authority  of  Agent  to  purchase  or  sell  realty  be 
written  to  enable  him  to  recover  compensation.  See  note,  9  L.  R. 
A.  (n.  8.)  934. 

Real  Estate  Broker's  Commissions  as  affected  by  negligence,  fraud, 
or  default  of  principal,  and  defective  title.  See  note,  43  L.  R.  A. 
602. 

87  CaL  532-534,  PEOPLE  y.  SEXTON. 

Mandamus  as  Proper  Remedy  against  public  officers.  See  note,  98 
Am.  St.  Rep.  903. 

87  CaL  584-537,  MORGAN  T.  OVERMAN  SILVER  MIN.  CO. 

Where  One  Company  Took  Title  to  Property  of  another  on  condi- 
tion that  it  would  pay  such  other's  debts,  the  first  company  can  be 
sued  directly  by  a  creditor  of  the  second. 

Approved  in  Whitney  v.  American  Ins.  Co.  (Cal.),  56  Pac.  52,  hold- 
ing agreement  of  insurance  company  to  pay  losses  of  another  as 
quickly  as  its  own  renders  such  company  directly  liable  to  insured  of 
other. 

87  CaL  543-609,  99  Am.  Dec  300,  MINERS'  DITCH  CO.  y.  ZELLER- 
BACH. 

Deed  of  Corporation  Signed  by  Its  Trustees  as  such  with  corporate 
seal  affixed  is  prima  facie  evidence  of  regularity  and  due  execution 
of  same. 

Approved  in  Potts  Drug  Co.  v.  Benedict,  156  Gal.  327,  104  Pac.  434, 
25  L.  R.  A.  (n.  s.)  609,  following  rule;  Greve  v.  Echo  Oil  Company, 
8  Cal.  App.  283,  96  Pac.  907,  holding  deed  of  corporation  executed 
by  president  and  secretary  with  corporate  seal  attached  prima  facie 
evidence  it  was  authorized  by  board  of  directors. 

Corporation  Organized  for  Purpose  of  Owning  Ditches  for  convey- 
ance and  sale  of  water  may  sell  all  its  corporate  property  if  sale  is 
made  for  lawful  purposes. 

Distinguished  in  South  Pasadena  v.  Pasadena  Land  etc.  Co.,  152 
Cal.  584,  586,  93  Pac.  492,  493,  holding  quasi-public  corporation  en- 
gaged in  supplying  water  for  public  use  cannot  sell  its  plant  with- 
out legislative  sanction. 

Sale  by  Corporation  of  All  Its  Assets.  See  note,  103  Am.  St.  Rep. 
551,  552,  553,  557,  560,  570,  571. 

When  Act  of  Corporation  for  Specific  Purpose  is  ultra  vires  for 
that  purpose,  right  of  corporation  to  avail  itself  of  ultra  vires  as 
defense  depends  on  circumstances  of  case. 

Approved  in  Wykes  v.  City  Water  Co.,  184  Fed.  755,  following  rule; 
Bell  V.  Kirkland,  102  Minn.  219,  224,  120  Am.  St.  Rep.  621,.  113  N.  W. 
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273,  276,.  13  L.  B.  A.  (n.  s.)  793,  upholding  eitj  contract  which  was 
ultra  vires  only  in  small  portion;  Horst  v.  Lewis,  71  Neb.  376,  103 
N.  W.  462,  when  corporation  pleaded  ultra  vires  in  defense,  reply 
could  plead  facts  showing  corporation  empowered  to  enter  into  con- 
tract; Sturdevant  Bros.  &  Co.  v.  Farmers'  &  Merchants'  Bank,  69  Neb. 
234,  95  N.  W.  824,  holding  banking  corporation  could  plead  ultra 
vires  to  act  of  cashier  in  signing  as  surety  in  replevin  proceedings. 

Bight  of  Disposal  of  Corporate  Property  attaches  as  incident  to 
right  to  hold. 

Approved  in  Traer  v.  Prospecting  Co.,  124  Iowa,  119,  99  N.  W.  296, 
and  Germer  v.  Triple-State  etc.  Oil  Co.,  60  W.  Va.  152,  159,  54  S.  E. 
513,  516,  both  holding  corporation  could  sell  all  its  property  an^  take 
in  payment  stock  in  another's  corporation. 

Distinguished  in  dissenting  opinion  in  Germer  v.  Triple-State  etc. 
Oil  Co.,  60  W.  Va.  185,  186,  54  S.  E.  526,  527,  majority  holding  cor- 
poration  could  sell  all  its  property. 

In  Suit  in  Equity  by  Btoddiolders  to  restrain  misappropriation  of 
corporate  funds,  their  rights  are  analogous  to  those  of  partners  as 
between  themselves. 

Approved  in  Applegate  v.  Wellsburg  Banking  etc.  Co.,  68  W.  Va. 
480,  69  S.  E.  902,  subscriber  to  capital  stock  of  corporation,  after 
payment  therefor,  may  compel  issuance  of  certificate  by  suit  for 
specific  performance;  dissenting  opinion  in  Germer  v.  Triple-State  etc. 
Oil  Co.,  60  W.  Va.  159,  54  S.  E.  516,  majority  holding  stockholder  par- 
ticipating in  meeting  of  stockholders  is  estopped  to  deny  legality  of 
meeting. 

87  0«L  614-680,  PEOPLE  ▼.  TILTON. 

Whero  PexBon  is  In  Charge  of  Office  and  is  authorized  to  discharge 
its  duties  temporarily,  governor  has  no  power  to  appoint  to  such 
office,  since  no  vacancy  exists  under  article  V,  section  8,  Constitu- 
tion. 

Approved  in  State  v.  Acton,  31  Mont.  39;  40,  42,  77Pac.  300,  301, 
holding  no  vaeaney  existed  in  office  when  candidates  had  equal  votes 
therefor. 

Distinguished  in  People  v.  Nye,  9  Cal.  App.  157,  98  Pac.  243,  holding 
governor  could  appoint  state  controller  after  death  of  former  con- 
troller who  died  after  being  elected  to  second  term  but  before  quali- 
fying; Attorney  General  v.  Bemick,  73  N.  H.  30,  111  Am.  St.  Bep. 
594,  58  Atl.  874,  holding  vote  of  council  declaring  office  of  city 
clerk  vacant  was  effective  to  remove  incumbent  from  office. 

Incmnbent  of  Office  may  Perform  Duties  after  end  of  his  term  until 
successor  is  elected  and  qualified. 

Approved  in  State  v.  Gormley,  53  Wash.  551,  102  Pac.  438,  State 
V.  Acton,  31  Mont.  41,  77  Pac.  301,  and  State  v.  Fabrick,  16  N.  D. 
98,  112  N.  W.  76,  all  following  rule. 

37  Cal.  634-639,  99  Am.  Dec  340,  DAVIS  ▼.  McFABLANE. 

Ghrowlng  Crops  are  Personalty,  but  not  Qoods  and  chattels  within 
meaning  of  statute  of  frauds,  requiring  immediate  manual  delivery 
or  change  of  possession  to  render  sale  thereof  valid. 

Approved  in  Bosenberg  Bros.  &  Co.  v.  Boss,  6  Cal.  App.  759,  93 
Pac.  '286,  following  rule;  Allen  v.  Bryant,  4  Cal.  App.  375,  88  Pac. 
296,  holding  growing  crops  personalty;  Johnson  v.  Johnson,  31  Utah, 
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413,  88  Pac.  ^1,  holding  statute  of  frauds  did  not  apply 'to  agree- 
ment to  give  grantor  one-half  crops  of  land  for  life  in  'consideration 
of  deed. 

Pawing  of  OropB  by  Deed,  deviBe  or  descent  of  lands.  See  note, 
131  Am.  St.  Bep.  618. 

Ae  to  "Wliether  Contract  for  Sale  of  growing  crops  or  reservation 
thereof  by  a  grantor  must  be  in  writing.  See  note,  23  L.  R.  A. 
(n.   8.)    1219. 

87  OaL  657-609,  LOBB  T.  HOUGH. 

Testamentary  Guardian  cannot  Take  Onstody  of  Person  of  ward 
so  long  as  there  is  mother  competent  and  willing  to  have  such  cus- 
tody. 

Approved  in  Guardianship  of  Taylor,  3  Gof.  Prob.  107,  109,  ap- 
pointment of  stranger  as  guardian  of  minor  does  not  estop  relative, 
who  had  no  notice,  to  petition  for  ^revocation  of  stranger's  letters 
and  for  his  own  appointment;  Estate  of 'Harris,  3  Cof.  Prob.  7, 
guardian  ad  litem  need  not  be  appointed  for  minors  in  will  contest 
when  their  mother,  who  is  general  guardian,  has  no  adverse  in- 
terest. 

Effect  of  Attempt  by  Father  to  Appoint  Gnardlan  for  child  against 
surviving  mother.     See  not«,  13  L.  R.  A.  (n.  s.)  2dl. 

Chancery  Court  has  Power  to  Control  and  direct  guardian  in  the 
performance   of   his   trust. 

Reaffirmed  in  Matter  of  Ross,  6  Cal.  App.  599,  92  Pac.  672. 

87  CaL  670-676,  JOHNSTON  ▼.  RUSSELL. 

Advances  to  Notes  and  other  obligations  given  for  gambling  debts. 
See  note,  119  Am.  St.  Rep.  173. 

Legality  of  Wagers,  Betting.    See  note,  18  L.  R.  A.  859,  860,  864. 

87  CaL  676-704,  PEOPLE  T.-SCOGGINS. 

Party  may  Peremptorily  Challenge  Juror  for  good  cause  shown 
after  jury  has  been  sworn,  but  not  after  it  is  completed. 

Approved  in  People  v.  Schmitz,  7  Cal.  App.  347,  94  Pac.  411, 
holding  it  is  error  to  allow  peremptory  challenge  to  juror  after 
being  sworn,  in  absence  of  showing  of  good  cause;  People  v.  Lee, 
1  Cal.  App.  171,  81  Pac.  970,  holding  court  could  require  defendant 
to  exercise  his  right  to  challenge  both  peremptorily  and  for  cause, 
as  to  each  juror,  immediately  upon  his  appearance;  Hawkins  v. 
United  Statee,  116  Fed.  574,  53  C.  0.  A.  663,  holding  challenge  to 
juror  for  cause  after  jury  sworn  and  opening  statement  of  district 
attorney  comes  too  late. 

In  Homicide  Case,  Where  It  is  Bonbtfol  which  party  began  the 
affray,  threats  made  by  deceased,  although  uncommunicated  to  other 
party,  are  admissible  as  tending  to  show  which  was  first  assailant. 

Approved  in  People  v.  Lamar,  148  Cal.  574,  575,  83  Pac.  997, 
holding  admissible  evidence  of  reputation  of  deceased  as  being  violent 
and  dangerous,  although  such  reputation  was  unknown  to  defendant, 
whenever  evidence  of  uncommunicated  threats  could  be  received; 
State  V.  Beird,  118  Iowa,  479,  92  N.  W.  696,  holding  evidence  of 
aggressive  acts  of  aggressor  toward  other  persons  in  course  of 
progress  to  scene  of  affray  improperly  excluded;  State  ▼.  Peace,  121 
La.   IQSlj  47   So.   31,   holding  evidence   of   uncommunicated   threats 
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properly  excluded  when  there  was  no  queetion  as  to  who  was  ag^gres- 
8or;  State  y.  Jaekman,  29  Nev.  409,  91  Pac.  144,  holding  admissible 
threats  of  deceased  made  an  hour  before  the  killing  although  not 
communicated   to   defendant. 

Distinguished  in  State  v.  Quen,  48  Or.  349,  8&  Pac.  792,  holding,  in 
absence  of  proof  of  conspiracy,  evidence  of  threats  to  kill  made 
in  presence  of  third  party  by  one  who  thereafter  kills  person 
against  whom  threats  were  made,  is  inadmissible  against  accused. 

ETidenoe  of  Threats  In  Prosecution  for  homicide.  Bee  notes,  89 
Am.  St.  Bep.  709;  17  L.  B.  A.  656;  3  Xi.  B.  A.  (n.  s.)  525,  527. 

Number  and  Agreement  of  Jurors  Necessary  to  Talid  yerdict.  See 
note,  43  L.   B.   A.   8<9. 

X  Oal.  Votet^tS 
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88  OaL  8-24,  BC7STA0B  ▼.  JAHNB. 

Estate  ifl  not  IJaUe  for  Admlnistratoi's  Neglect  of  a  personal  duty. 

Approved  in  Benwick  v.  Qarland,  1  GaL  App.  238,  82  Pac.  90, 
executrix  eould  not  bind  estate  by  contraet  to  drill  well. 

Uablllty  of  Ezeciitor  or  Administrator  to  third  persons  for  negli- 
gence.    See  note,  193  Am.  St.  Bep.  374. 

Oi^aclty  in  WUcli  Executor  or  Administrator  may  be  sued  for 
personal  tort.     See  note,  51  L.  B.  A.  263. 

Before  Action  can  be  Brought  Against  Administrator  on  claim  of 
any  character,  demand  must  have  been  presented  to  him. 

Disapproved  in  Miller  Sc  Lux  v.  Katz,  10  Gal.  App.  579,  102  Pac. 
947,  no  presentation  of  claim  for  stockholder's  liability,  incurred 
while  estate  holds  stock,  is  necessary. 

Liability  of  Property  Owners  to  persons  injured  by  nonrepair  of 
streets.    See  notes,  115  Am.  St.  Bep.  993;  3  L.  B.  A.  (n.  s.)  85. 

38  OaL  24-30,  99  Am.  Dec.  344,  SMITH  v.  I.AWBENOE. 

Where  a  Party  Agrees  not  to  Sue  upon  demand  until  happening 
of   a   certain   event,   statute   of   limitations    is  suspended. 

Approved  in  Daniels  v.  Daniels,  3  Gal.  App.  299,  85  Pac.  136, 
rule  applicable  to  notes  held  in  escrow. 

88  OaL  44-51,  99  Am.  Dec.  347,  FALLON  ▼.  KEHOE. 

Owner  of  Land  may  Oonyey  It  by  any  name. 

Approved  in  Emery  v.  Kipp,  154  Gal.  86,  129  Am.  St.  Bep.  141, 
97  Pac.  19,  19  L.  B.  A.  (n.  s.)  983,  upholding  judgment  quieting 
title  against  woman  sued  by  her  maiden  name;  Glark  v.  Wyche,  126 
Ga.  25*,  54  S.  £.  910,  person  suing  under  assumed  name  is  bound 
by  judgment;  Taylor  v.  Bowen,  .84  Mo.  App.  618,  chattel  mortgage 
signed  with  husband's  name  prefixed  by  "Mrs."  is  valid. 

Use  of  Plctitious  Name  as  Affecting  validity  of  instrument.  See 
note,  39  L.  B.   A.   424. 

Contract  Entered  into  under  assumed  name.  See  note,  118  Am.  St. 
Bep.  433. 

(611) 
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Oonveyanca,  Under  Bightfnl  Kame,  thongh  different  from  that 
under  which  property  was  Required,  will,  when  duly  recorded,  give 
eonstructive  notice. 

Approved  in  Loser  v.  Plainfield  Sav.  Bk.,  149  Iowa,  683,  128  N. 
W.  1106,  81  L.  B.  A.  (n.  8.)  1112,  mere  fact  that  name  of  heir  is 
listed  in  probate  record  in  certain  form  does  not  prevent  record  of 
conveyance  by  him  of  his  interest  in  estate  in  another  form  from 
being  constructive  notice;  Bray  ton  v.  Beall,  73  S.  C.  312,  53  S.  E. 
643,  record  of  chattel  mortgage  executed  under  one  name  is  con- 
structive notice  to  person  taking  subsequent  mortgage  from  same 
party  under  another  name. 

Distinguished  in  Huff  v.  Sweetser,  8  Cal.  App.  695,  97  Pac.  708, 
bona  fide  purchaser  of  property  acquired  by  judgment  debtor  under 
one  name  is  not  affected  by  judgment  docketed  against  her  in  an- 
other name. 

Form  of  Obrlstlan  Kame  required  by  recording  acts.  See  note,  24 
L.  B.  A.  543. 

38  OaL  61-60,  McFADDEK  ▼.  WALLACE. 

Declarations  of  a  Party  are  always  admissible  against  himself  or 
those  claiming  under  him. 

Approved  in  Frink  v.  Boe  (Cal.),  7  Pac.  486,  declarations  in  dis- 
paragement of  declarant's  title  admissible. 

88  CaL  72-75,  SHEPABD  ▼.  McNUIL. 

That  Judgment  18  Broader  than  Facts  alleged  and  found  is  no 
ground  for  new  trial. 

Approved  in  Hayford  v.  Wallace  (Cal.),  46  Pac.  302,  point  that 
findings  do  not  support  judgment  cannot  be  considered  on  appeal 
from  order  denying  new  trial;  Baskin  v.  Bobarts  (Cal.),  35  Pac.  764, 
sufficiency  of  findings  not  reviewable  on  appeal  from  order  denying 
new  trial. 

Defects  in  Work  as  Defense  to  Assessment  for  local  improvement. 
See  note,  56  L.  B.  A.  908. 

88  CaL  78-80,  OABBISON  v.  McaLOCKLET. 

If  Instructions  to  Jury  are  not  Brought  before  supreme  court,  they 
are  presumed  to  be  correct. 

Beaffirmed  in  Buttner  v.  Smith  (Oal.),  36  Pac.  653. 

38  Oal.  80-«4,  DUBFEE  v.  PLAISTED. 

One  Who  Does  not  Connect  Himself  with  source  of  title  cannot 
attack  patent  valid  on  its  face. 

Approved  in  dissenting  opinion  in  Williams  v.  City  of  San  Pedro, 
153  Cal.  51,  94  Pac.  237,  majority  permitting  defendants  to  show 
that  certificate  of  purchase  covered  tide  lands  not  subject  to  sale. 

38  Oal.  85-89,  99  Am.  Dec.  352,  aUBNEE  v.  MALONEY. 

Probate  Ooort  has  Ezdnslye  Jurisdiction  of  claims  for  services 
rendered  and  moneys   advanced  for  benefit  of  estate. 

Approved  in  In  re  Burton,  5  Cof.  Prob.  238,  denying  equity  juris- 
diction to  set  aside  orders  in  probate  proceedings;  Estate  of  Chitten- 
den, 1  Cof.  Prob.  2,  probate  court  has  exclusive  power  to  fix  fees 
of  attorney  employed  by  executor  in  probating  wilL 
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Difftisguished  in  Elizalde  v.  Murphy,  4  Cal.  App.  118,  87  Pae.  245, 
court  of  equity  may  require  accounting  from  administrator  of  de- 
ceased administrator. 

Administrator,  not  Estate,  is  Liable  for  compensation  of  attorney. 

Approved  in  B€«ancon  v.  Wegner,  16  N.  D.  242,  112  N.  W.  965,  and 
Clark  V.  Sayre,  122  Iowa,  593,  98  N.  W.  485,  both  reaffirming  rule. 

Liability  of  Estate  to  Attorney  employed  by  executor  or  admin 
istrator.     See  note,  25  L.  R.  A.   (n.  s.)   73. 

MiBcellaneous.-X:ited  in  Estate  of  Blythe  (No.  2),  1  Cof.  Prob.  116, 
as  to  power  of  probate  court  to  appoint  attorney  for  absent  heirs. 

38  Cal.  89-90,  AINSWOSTH  v.  BITT. 

Destmction  of  Building  terminates  lease. 

Approved  in  Snook  «tc.  Furniture  Co.  v.  Steiner^  117  Ga.  375,  43 
S.  E.  777,  lessee  of  buildings  held  to  have  no  interest  in  land  after 
buildings  destroyed. 

Distinguished  in  Harvey  v.  Weisbaum,  159  Cal.  267,  113  Pac.  657, 
tenant  cannot,  upon  destruction  of  building,  recover  rent  paid  in 
advance;  Nashville  etc.  R.  R.  Co.  v.  Heikens,  112  Tenn.  385,  79  S.  W. 
1040,  where  both  building  and  land  are  leased,  destruction  of  build- 
ing does  not  terminate  lease.  / 

Bights  and  Liabilities  of  Tenant  on  destruction  of  leased  build- 
ing.   See  note,  22  L.  R.  A.  613. 

38  Oal.  9&-99,  DX7NN  t.  KBTOHUM. 

Any  Offloer  Having  General  Authority  to  administer  oath  may  take 
oath  where  statute  doee  not  designate  particular  officer. 

Approved  in  People  v.  Mullaley,  16  Oal.  App.  46,  116  Pac.  89,  notary 
may  verify  eomplaint  before  magistrata 

88  Cal.   99-111,   FULLEB  ▼,   BEEB. 

If  Part  of  an  Entire  Contract  is  Void  under  the  statute  of  frauds, 
it  is  void  in  toto. 

Approved  in  Bonicamp  v.  Starbuck,  25  Okl.  486,  106  Pac.  840, 
parties  to  written  contract  within  statute  of  frauds  cannot  alter  it  by 
subsequent  oral  agreement. 

Damages  for  Breacb  of  Parol  Contract  to  convey  realty.  See 
note,  2  L.  B.  A.  (n.  s.)   713,  768. 

Distinguished  in  Pearsall  v.  Henry,  153  Cal.  326,  95  Pac.  157,  hold- 
ing conveyance  by  one  party  to  contract  for  exchange  of  lands  to 
be  such  part  performance  ae  would  remove  bar  of  statute. 

Necessity  That  Authority  of  Agent  to  purchase  or  sell  realty  be 
written  to  enable  him  to  recover  compensation.  See  note,  9  L.  R.  A. 
(n.  s.)  935. 

38  CaL  111-119,  99  Am.  Dec.  354,  WAGNEB  ▼.  HANNA. 

Grant  of  Easement  Is  Always  Made  for  the  benefit  of  other  prem- 
ises. 

Approved  in  The  McCarthy  Company  v.  Moir,  12  Oal.  App.  444, 
107  Pac.  630,  where  lots  are  sold  as  fronting  on  street,  easement  in 
street  passes  as  appurtenant  to  the  grant;  Houeton  y.  Zahm,  44  Or. 
619,  620,  76  Pac.  644,  65  L.  R.  A.  799,  agreement  for  opening  of 
highway  held  not  to  run  with  land. 

An  Easement  may  be  Created  by  Grant  or  it  may  be  acquired  by 
prescription. 
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Approved  in  Yuba  Cons.  Goldfields  ▼.  Hilton,  16  €al.  App.  232,  116 
Pae.  714,  discussing  proscriptive  right  to  right  of  way  to  carry  drift- 
wood from  river. 

Oroation  and  Conveyance  of  easements  appurtenant.  See  note,  136 
Am.  St.  Bep.  685. 

A  Bight  of  Way  in  Gross  is  not  assignable. 

Approved  in  Field  v.  Morris,  88  Ark.  151,  114  S.  W.  207,  reserva- 
tion of  use  of  tract  for  rnnning  machinery  held  to  be  personaL 

38  OaL  119-132,  HOLDEN  y.  Ain>BEW& 

One  in  Possession  of  Land  under  contract  to  purchase  is  estopped 
from  denying  his  vendor's  title. 

Approved  in  Garvey  v.  Lashells,  151  Oal.  532,  91  Pac  501,  rule 
applicable  to  vendee  in  possession  who  purchases  outstanding  title. 

The  Privity  of  Estate  upon  Which  Plaintiff  in  ejectment  relies  is 
destroyed  by  his  conveyance  of  estate. 

Approved  in  Salcido  v.  Genung,  5  Ariz.  26,  43  Pae.  528,  one  who 
has  sold  land   cannot  maintain   ejectment   against   third  person. 

38  Oal.  141-143,  PEOPLE  ▼.  TOBBE8. 

One  Who,  Intending  to  Kill  One  Person,  shoots  another,  is  guilty 
of  assault  with  intent  to  murder  the  latter. 

Approved  in  State  v.  Thomas,  127  La.  586,  59  So.  872,  following 
rule;  In  re  Breen,  30  Nev.  172,  93  Pae.  998,  17  L.  B.  A.  (n.  s.)  572, 
and  In  re  Maestretti,  30  Nev.  190,  93  Pae.  1005,  both  arguendo. 

Distinguished  in  State  v.  Shanley,  20  S.  D.  22,  104  N.  W-  524, 
under  indictment  for  assault  with  intent  to  kill  A,  conviction  cannot 
be  had  for  shooting  of  A  with  intent  to  kill  B  or  G. 

38  Oal.  145-151,  99  Am.  Dec.  360,  PEOPLE  v.  KELLY. 

State  Oonrt  has  No  Jurisdiction  Over  Perjury  committed  before 
register  of  United  States  land  office. 

Approved  in  Commonwealth  v.  Kitchen,  141  Ey.  659,  133  S.  W.  588, 
applying  rule  to   perjury  before  federal    commissioner. 

38  Oal.  151-154,  KENNEDY  v.  HIBEBNIA  BAVINOS  ETO.  BO- 
OIBTY. 

Service  of  Process  upon  Teller  is  not  sufficient  to  bind  banking 
corporation. 

Approved  in  Earns  v.  State  Bank  etc.  Co.,  31  Nev.  175,  178,  101 
Pae.  566,  567,  service  upon  assistant  cashier  is  not  sufficient;  Buck- 
ingham V.  North  German  etc.  Ins.  Co.,  149  Fed.  623,  service  upon 
"general  and  statutory  agent"  of  foreign  corporation  insufficient. 

38  Oal.  168-163,  KIESTEIN  v.  MADDEN. 

Amendments  to  Pleadings  Should  be  Allowed  with  great  liberality. 

Approved  in  Mitchell  v.  California  etc.  S.  S.  Co.,  156  Cal.  580,  105 
Pae.  592,  relieving  from  default  arising  from  mistake  of  law  by 
lawyer's  clerk  in  procuring  orders  extending  time  to  plead. 

When  Denials  on  Information  and  Belief  are  permissible.  See  note, 
133  Am.  St.  Bep.  124. 

88  OaL  163-166,  HnVTMKTilVtANN  v.  BEAY. 

Setoif  Against  Assigned  Olaim  of  debtor's  demand  against  assignor. 
See  note,  23  L.  B.  A.  308. 
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as  CaL  166-176^  PEOPLE  ▼.  THE  PBEfilDEKT  AND  TBTTBTEBS 
OF  THE  OOIJUBOE  OF  OAUFOBNIA. 

Oorporatkn  maj  DlapoM  of  All  of  Itt  Property  for  any  lawful  pnr- 
pose. 

Reaffirmed  in  Taeh  r.  Lndden,  88  Neb.  906,  129  N.  W.  422. 

Preaideiit  and  Tmatees  of  the  Oollege  of  Oalifomia  )Lad  power  to 
disBolTe  corporation  and  devote  propertj  to  atate  uniyersity. 

ApproTod  in  Knight  t.  Michigan  Female  Seminary,  162  Mich. 
618,  110  N.  W.  186,  trustees  of  insolTont  seminarj  corporation 
eonld  sell  its  propertj  to  paj  debts. 

38  OaL  183-191,  PBOPUS  r.  FBANOI& 

Affidavit  for  Ooatinaaiiee,  on  Inforniation  and  Beliflf,  must  eet 
forth  reasons  for  belief  and  nature  of  information. 

Beaffirmed  in  Eytinge  ▼.  Territory,  12  Ariz.  136,  lOO  Pac.  4i4. 

Temporarj  Insanity  ia  not  Preaiimed  to  Continue. 

Approved  in  In  re  Murphy's  Estate,  43  Mont.  373,  116  Pae.  1009, 
if  testator  was  of  sound  mind  when  will  executed,  his  previous  and 
subsequent  mental  condition  is  immaterial. 

Presmoption  of  Oontlnnance  of  Inaanlty*  See  note,  35  L.  B.  A» 
119,  120. 

88  0$L  191-194,  CASE  T.  OODDINO. 

If  One  PajB  Part  of  Purchase  Money  of  land  to  which  another 
takes  title,  a  resulting  trust  is  created  pro  tanto. 

Approved  in  Moultrie  v.  Wright,  154  Oal.  523,  98  Pac.  259,  re- 
affirming rule;  Gerety  v.  O'Sheehan,  9  Cal.  App.  449,  99  Pac.  546, 
fact  that  defendant  gave  mortgage  for  part  of  purchase  price  will 
not  enlarge  his  interest. 

Distinguished  in  Olepau  v.  Baliapa,  7  Haw.  178,  fact  that  three 
purchasers  of  land  contributed  unequally  to  purchase  money  does 
not  of  itself  create  resulting  trust. 

88  OaL  196-201,  BOUBXE  ▼.  McLAUOHUN. 

Specific  Performance  wlU  be  Decreed  whenever  the  parties  or  the 
subject  matter  is  within  the  jurisdiction  of  the  court. 

Approved  in  Epperly  v.  Ferguson,  118  Iowa,  49,  91  N.  W.  816, 
reaffirming  rule;  Wait  v.  Kern  Biver  Mining  etc.  Co.,  157  Gal.  22, 
106  Pac.  101,  specific  performance  of  contract  for  delivery  of  shares 
in  corporation  doing  business  in  state  may  be  had,  though  ownor 
is  nonresident;  Dickson  v.  Loehr,  126  Wis.  645,  106  N.  W.  794,  4 
L.  B.  A.  (n.  s.)  986,  foreclosing  mortgage  of  land  in  foreign  state. 

38  CaL  203-216v  WHEELEB  T.  FABMEB. 

Actual  Intention  is  Necessary  to  constitute  partnership. 

Approved  in  Hicks  v.  Post,  154  Gal.  27,  96  Pac.  880,  evidence  held 
to  show  merely  agreement  of  agency  for  sale  of  land. 

What  Oonstittttes  a  Partnership.  See  note,  115  Am.  St.  Bep.  414, 
431. 

Effect  of  Agreement  to  Share  Profits  to  create  partnership.  See 
note,  18  L.  B.  A.  (n.  s.)  978,  993,  994. 

Attachment  Papers  may  be  Prepared  before  complaint. 

Approved  in  Martinovich  v.  Marsicano,  150  Cal.  602,  119  Am.  St. 
Bep.  254,  89  Pac.  334,  writs  of  attachment  may  be  issued  to  different 
counties  at  different  times  on  same  affidavit  and  bond* 


38  Cal.  216-259    NOTES  ON  CAUFOBNIA  BEPOBTS.  616 

It  is  Unnaoaincy  for  AAdavlt  in  AtUdunent  to  itate  probative 
facts. 

Approved  in  Mayer  Co.  v.  FerguBon,  17  N.  D.  104,  114  N.  W.  1092, 
14  L.  B.  A.  (n.  B.)  1126,  affiant  need  not  have  personal  knowledge. 

38  Oal.  21&-23(>,  OABWOOD  T.  HASTINQ^ 

Alleffatlon  in  Complaint  Tliat  Plaintiil  i%  the  owner  of  the  land 
Bned  for  is  sufficient. 

Approved  in  Bryan  v.  Tonney  (Cal.),  21  Pac.  726,  and  Atwater 
T.  Spalding,  86  Minn.  102,  91  Am.  St.  Bep.  331,  90  N.  W.  371,  both 
reaffirming  rule;  Corea  v.  Higuera,  153  Cal.  455,  95  Pac.  884,  17  L. 
B.  A.  (n.  B.)  1018,  allegation  that  plaintiff  is  owner  of  right  of 
way  is  sufficient. 

Party  Against  Wliom  Tax  is  Levied  cannot  purchase  at  tax  sale. 

Beaffirm«d  in  Brooke  v.  Garner,  20  Okl.  257,  94  Pac.  702. 

Presimiptlon  of ^ Death  from  Absence  of  Intelligence  from  husband 
is  not  raised  where  wife  was  for  seventeen  years  absent  from  his 
last  place  of  residence  and  lived  under  assumed  names. 

Approved  in  Bradley  v.  Modern  Woodmen  of  America,  146  Mo. 
App.  442,  124  S.  W.  73*,  presumption  of  death  from  seven  years'  ab- 
sence of  person  may  be  rebutted  by  evidence  of  his  unhappy  domestic 
relations. 

Presumption  of  Death.  See  notes,  1(M  Am.  St.  Bep.  208;  2  Cof. 
Prob.   12. 

38  CaL  230-234,  99  Am.  Dec.  363,  AIiTHOF  ▼.  OONHEIM. 

Wife  is  not  Proper  Party  to  Action  affecting  community  property. 

Approved  in  Beade  ▼.  de  Lea,  14  N.  M.  451,  95  Pac.  133,  In 
absence  of  statute,  husband  may  convey  community  property  by  his 
personal  deed. 

Until  Contrary  Appears,  Presumption  Ib  that  all  property  acquired 
during  coverture  is  common  property. 

Approved  in  Strong  v.  Eakin,  11  N.  M.  118,  66  Pac.  541,  follow- 
ing rule;  Estate  of  Hale,  2  Cof.  Prob.  202,  money  borrowed  by  mar- 
ried man  and  not  secured  by  his  separate  property  is  community 
property. 

Burden  of  Proof  as  to  Community  Property.  See  note,  82  Am.  St.. 
Bep.  365. 

38  Cal.  234-242,  TEVI8  Y.  HICS& 

It  is  the  Duty  of  the  Sheriff  under  a  writ  of  assistance,  to  remove 
defendants  and  all  persons  holding,  or  claiming  to  hold,  under  them. 

Approved  in  Fox  v.  Stubenrauch,  2  Cal.  App.  93,  83  Pac.  84,  deed 
of  commissioner  cannot  be  impeached  upon  application  for  writ  of 
assistance. 

Jurisdiction  of  Equity  to  Pat  Party  in  possession  in  aid  of  decree. 
See  note,  93  Am.  St.  Bep.  164. 

38  Cal.  242-259,  BELLOE  ▼.  DAVIS. 

Provision  That  Principal  Shall  Become  Due  upon  default  in  pay- 
ment of  interest  is  in  the  nature  of  a  penalty  which  creditor  may 
enforce  or  waive. 

Approved  in  Core  v.  Smith,  23  Okl.  923,  102  Pac.  118,  reaffirming 
rule;  Trinity  County  Bank  v.  Haas,  151  Cal.  556,  91  Pac.  386,  right 
to  exercise  option  lost  by  tender  of  overdue  interest;  Congregational 
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Church  ▼.  Osborn,  153  Oal.  201,  94  Pae.  883,  statute  of  limitatioiiB 
does  not  begin  to  run  until  eleetion  to  declare  forfeiture  >  Lovell  v. 
Go8S,  45  Colo.  310,  132  Am.  St.  Bep.  184,  101  Pac.  74,  22  L.  B.  A. 
(n.  8.)  1110,  where  creditor  elected  to  declare  principal  sum  due, 
cause  of  action  accrued  on  date  of  default  and  not  on  date  of  elec- 
tion; First  Nat.  Bank  ▼.  Park,  37  Colo.  307,  86  Pac.  107,  statute  of 
limitations  does  not  begin  to  run  until  election  to  declare  forfeiture. 

Disapproved  in  Green  v.  Prick,  25  S.  D.  347,  126  N.  W.  581,  where 
mortgage  securing  several  notes  provides  that  entire  sum  shall  be- 
come due  upon  default  in  payment  of  principal  or  interest,  statute 
of  limitations   begins   to   run   from   default. 

Effect  of  Delivery  of  Bond  unsigned  by  principal  obligor.  See 
note,  12  L.  B.  A.  (n.  s.)  1119. 

38  OaL  259-263,  BUSSELI.  y.  MAJJiON. 

In  Ejectment  Against  Tenant^  if  landlord  assumes  defense,  judg- 
ment binds  him  by  estoppel. 

Approved  in  Beay  v.  Butler  (Cal.),  7  Pac.  673,  one  claiming  title 
paramount  to  both  plaintiff  and  defendant  cannot  intervene  in  eject- 
ment. 

Effect  of  Judgment  in  Ejectment  against  tenant  upon  landlord  not 
a  party,  or  vice  versa.    See  note,  26  L.  B.  A.  (n.  s.)  597. 

88  Cat  263-265,  HtTBT  ▼.  WILSON. 

Assignment  of  Indebtedness  transfers  security  therefor. 
Approved  in  Odell  v.  Petty,  19  S.  D.  534,  104  N.  W.  260,  assignee 
of  judgment  in  replevin  is  entitled  to  sue  on  redelivery  bond. 

88  Oal.  265-278,  OALLAND  v.  OALLAND. 

If  a  Husband  Fails  to  Provide  for  his  wife,  she  may  pledge  his 
credit  to  procure  necessaries. 

Approved  in  Whittle  v.  Whittle,  5  Cal.  App.  700,  91  Pac.  171,  she 
may  use  his  funds  in  her  possession  for  that  purpose. 

A  Court  of  Equity  may  Decree  Allmcmy  to  a  wife  in  an  action 
which  has  no  reference  to  divorce  or  separation. 

Approved  in  Paxton  v.  Paxton,  150  Cal.  671,  89  Pac.  1084,  enforc- 
ing by  action  in  equity  right  of  indigent  adult  children  to  be  sup- 
ported by  parents;  Hiner  v.  Hinear,  153  Cal.  257,  94  Pac.  1046,  non- 
resident wife  may  bring  action  for  maintenance  where  she  has  cause 
for  divorce;  Dole  v.  Gear,  14  Haw.  556,  equity  may  grant  mainte- 
nance to  wife  without  special  statutory  authority  and  independently 
of  suit  for  divorce  or  separation. 

Distinguished  in  Bedal  v.  Sake,  10  Idaho,  281,  77  Pac.  642,  66  L. 
B.  A.  60,  wife  who  leaves  husband  and  procures  divorce  in  another 
state  cannot  maintain  action  in  Idaho  for  division  of  community 
property. 

As  to  Wliether  Alimony  Terminates  on  death  of  husband.  See  note, 
2  L.  B.  A.  (n.  s.)  232. 

88  Cal.  278-286,  SPANAQEI.  v.  DELLINOEB. 

If  One  Party  Beads  Portion  of  Written  Document  In  evidence, 
other  party  is  entitled  to  read  remaining  portions. 

Approved  in  dissenting  opinion  in  Bryan  v.  Pinney,  3  Ariz.  40,  21 
Pac.  335,  where  one  party  introduces  part  of  probate  court  record, 
other  party  may  introduce  the  remainder  (majority  not  passing  upon 
point). 
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Motion  for  New  Trial  is  collateral  proceeding. 

Approved  in  People  v.  Bank  of  San  Luis  Obiapo,  159  Cal.  82,  112 
P^.  87Sy  judgment  which  has  become  final  may  be  pleaded  though 
motion  for  new  trial  pending;  Hedderich  v.  Hedderich,  18  N.  D.  493, 
123  N.  W.  278,  notice  of  appeal  from  judgment  does  not  bring  up 
order  denying  new  trial. 

88  Oal.  286-287,  FAIBCHIIiD  ▼.  DATEN. 

Objection  That  Appeal  was  not  Taken  at  proper  time  not  waived 
by  failure  to  state  it  in  motion  to  dismiss. 

Approved  in  Paakuku  v.  Komoikehuehu,  3  Haw.  643,  counsel  have 
no  authority  to  stipulate  that  appeal  may  be  taken  after  time  to 
appeal  has  elapsed;  Coleman  v.  Coleman,  5  Haw.  301,  rule  requiring 
costs  to  be  paid  without  ten  days  as  preliminary  to  appeal  cannot 
be  waived  by  counsel. 

38  CaL  287-291,  DOUi  ▼.  GOOD. 

If  Seyeral  Material  Facts  are  Stated  conjunctively,  an  answer 
which  undertakes  to  deny  these  averments  as  a  whole  is  evasive. 

Aj^roved  in  Bartlett  Estate  Co.  v.  Eraser,  11  Cal.  App.  375,  105 
Pac.  131,  reaffirming  rule;  Kinney  v.  Maryland  Casualty  Co.,  15  Gal. 
App.  573,  115  Pac.  457,  denial  by  negative  pregnant  insufficient; 
Le  Breton  v.  Stanley  Contracting  Co.,  15  Cal.  App.  434,  114  Pac. 
1030,  denial,  on  information  and  belief,  of  matter  of  court  record  is 
not  permissible;  Zany  v.  Bawhide  Gold  Min.  Co.,  15  Cal.  App.  370, 
114  Pac.  1027,  defense  that  defendant  did  not  know  that  it  entered 
into  contract,  or  that  plaintiff  performed  his  part  of  agreement,  is 
not  permissible;  Duckworth  v.  Watsonville  Water  *etc.  Co.,  150  CaL 
530,  89  Pac.  343,  answer  denying  that  party  is  "the  owner  and  en- 
titled to  the  exclusive  use  of  all  the  waters"  of  lake,  insufficient; 
Blodgett  V.  Scott,  11  Cal.  App.  311,  104  Pac.  843,  answer  denying 
plaintiff's  lawful  possession  of  entire  tract  at  date  stated  and  deny- 
ing entry  and  withholding  of  possession  without  right,  insufficient. 

88  CaL  300-321,  99  Ant  Dec.  865,  MABTIN  ▼.  ZELLEBBACH. 

The  Oapital  of  a  Corporation  cannot  be  turned  over  to  the  stock- 
holders, except  in  the  manner  provided  by  law. 

Approved  in  Mclver  v.  Toung  Hardware  Co.,  144  N.  C.  489,  119 
Am.  St.  Bep.  970,  57  S.  E.  173,  transfer  of  corporate  property  for 
stock  of  purchasing  corporation  held  void  as  to  creditors;  Tacoma 
Ledger  Co.  v.  Western  Home  etc.  Assn.,  37  Wash.  472,  79  Pac.  994, 
such  transaction  fraudulent  as  to  creditors,  though  purchaser  did 
not  know  of  insolvency  of  selling  corporation;  O'Dea  v.  Hollywood 
Cemetery  Association,  154  Cal.  68,  97  Pac.  7,  arguendo. 

Distinguished  in  Burne  v.  Lee,  156  Cal.  228,  104  Pac.  441,  uphold- 
ing contract  of  stockholders  to  sell  corporate  property  and  dispose 
of  proceeds  as  contemplating  legal  dissolution. 

A  Transaction  in  Violation  of  Law  cannot  be  validated  by  estoppel. 

Approved  in  Lukens  v.  Nye,  156  Cal.  506,  105  Pac.  596,  beneficiaries 
under  appropriation  act  not  estopped  by  agreement  with  governor  to 
accept  less  than  sum  specified. 

To  Raise  Estoppel  Party  Estopped  must  mislead   another  to   his 

prejudice. 

Approved  in  Lindley  v.  Blumberg,  7  Cal.  App.  146,  93  Pac.  897, 
wife  not  estopped  by  knowledge  of  improvements  made  by  lessee  on 


619  NOTES  ON  CAUFOBNIA  BEPOBTS.     38  Cal.  325-362 

faith  of  option,  where  she  had  no  knowledge  of  option;  Bihner  ▼. 
Jacobs,  79  Neb.  749,  113  N.  W.  Z23,  no  estoppel  in  favor  of  creditor 
of  fraudulent  grantee,  where  reliance  was  placed  upon  latter's  un- 
supported statement,  thoogh  record  would  have  supported  same. 

The  Capital  Stock  of  a  Corporation  is  the  capital  on  which  it 
transacts  business. 

Approved  in  Cooper  v.  Utah  Light  Sd  Power  Co.,  3d  Utah,  593,  136 
Am.  St.  Bep.  1075,  102  Pac.  210,  transfer  of  corporate  property  upon 
eonsideration  running  to  stockholders  is  fraudulent  as  to  creditors. 

Whale  Case  Involving  Qaeetions  of  Law  and  of  equity  is  brought 
before  court  for  trial,  it  is  more  regular  first  to  dispose  of  equitable 
branch  of  case. 

Approved  in  Cotton  v.  Butterfield,  14  N.  D.  469,  105  N.  W.  230, 
237,  where  answer,  in>  action  at  law,  interposes  equitable  counter- 
claim, latter  should  be  heard  first. 

38  Cal.  326-834,  DREW  ▼.  SMITH. 

What  Municipal  Corporations  are  Answerable  for  injuries  due  to 
defects  in  streets  and  other  ^public  places.  See  note,  lOS  Am.  St. 
Bep.  167. 

38  Cal.  335-340,  99  Am.  Dec.  384,  IdlLES  ▼.  THOBNE. 

On  Demiizrer,  Founded  upon  Statute  of  limitations,  if  complaint 
fails  to  show  whether  contract  was  verbal  or  in  writing,  it  will  be 
presumed  to  have  been  in  writing. 

Approved  in  Logan  v.  Brown,  20  Okl.  342,  95  Pac.  444,  20  L.  B.  A. 
(n.  s.)  298,  contract  within  statute  of  frauds  presumed  to  be  in 
writing  unless  complaint  shows  contrary. 

Statate  of  LimitationB  Does  not  Bun  in  favor  of  trustee  under 
express  trust  until  he  has  repudiated  same. 

Approved  in  Levy  v.  Byland,  32  Nev.  466,  470,  109  Pac.  906,  908, 
following  rule;  Felkner  v.  Dooly,  28  Utah,  239,  78  Pac.  366,  statute 
of  limitations  begins  to  run  from  time  cestui  que  trust  receives 
notice  of  repudiation  of  trust. 

Distinguished  in  Norton  v.  Bassett,  154  Cal.  418,  129  Am.  St.  Bep. 
162,  97  Pac.  897,  where  estate  of  trustee  devolved  on  another  by  in- 
heritance, statute  of  limitations  began  to  run  without  any  repudiation. 

Defense  of  Statate  of  Frauds  cannot  be  Set  up  by  demurrer  unless 
complaint  shows  on  face  that  agreement  was  not  in  writing. 

Beaffirmed  in  Levy  v.  Byland,  32  Nev.  46d,  109  Pac.  908. 

Contracts,  Consideration  for  Which  has  partly  failed,  or  is  partly 
illegal.     See  note,  117  Am.  St.  Bep.  518. 

Validity  of  Contract  for  Services  to  procure  legislation.  See  note, 
30  L.  B.  A.  741. 

38  CaL  840-366,  99  Am.  Dec.  399,  DONOHOE  v.  GAMBLE. 

Bights  of  Pledgor  and  Pledgee  as  to  sale  of  collateral  bonds  and 
commercial  paper.     See  notes,  53  L.  B.  A.  863,  864. 

38  CaL  366-362,  HENLEY  ▼.  WADSWOBTH.      , 

Bights  of  Iden  XHalnuuits  are  controlled  by  contract  between 
owner  and  original  contractor. 
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ApproTed  in  Brown  Const.  Co.  v.  Central  HI.  Const.  Co.,  234  HI. 
401,  84  N.  £.  1039,  where  original  contract  prorided  that  work  should 
b«  delivered  free  of  liens  subcontractors  held  to  have  waived  liens; 
Btein  y.  McCarthy,  120  Wis.  2^,  97  N.  W.  015,  evidence  held  to  show 
that  subcontractors  agreed  to  do  work  according  to  original  contract. 

Payment  to  Oomtracton  or  Subcontracton  as  affecting  liens  of  sub- 
ordinate claimants.    See  note,  20  li.  B.  A.  561. 

38  CaL  872-383,  09  Am.  Dec.  404,  HUNT  ▼.  LOnOK& 

Bzecution  for  Mora  Than  Judgment  calls  for  ia  not  void,  but  only 
voidable. 

Approved  in  Doehla  v.  Phillips,  151  Cal.  496y  91  Pac.  333,  reaffirm- 
ing rule;  Hamant  v.  Creamer,  101  Me.  229,  63  Atl.  739,  execution  not 
invalidated  by  slight  excess  in  amount  where  sufficient  appears  to 
id-entify  judgment;  Kipp  v.  Burton,  29  Mont.  101,  101  Am.  St.  Bep. 
544,  74  Pac.  88,  63  L.  B  A.  325,  failure  to  affix  seal  to  execution 
makes  it  voidable  only. 

Distinguished  in  Bigham  v.  Dover,  86  Ark.  324,  126  Am.  St.  Bep. 
1096,  110  S.  W.  217,  joint  execution  ^pon  two  separate  judgments 
is  void. 

Validity  of  Sale*  under  satisfied  judgment.  See  note,  137  Am.  St. 
Bep.  1098. 

Amending  Writs  of  Execation.  See  note,  101  Am.  St.  Bep.  555, 
560,  562. 

Collateral  Attack  on  Szacutions.    See  note,  82  Am.  St.  Bep.  198. 

Effect  of  Death  of  Party  After  Judgment  upon  remedy  by  execu- 
tion.    See  note,  61  L.  B.  A.  363,  393. 

38  OaL  383-385,  99  Am.  Dec.  413,  BOBEBT  ▼.  ADAM8. 

Exemption  of  Horses,  Cattle  and  Fanning  Implements  applies  only 
to  judgment  debtors  engaged  in  farming  at  date  of  levy. 

Approved  in  Howell  v.  Boyd,  2  Cal.  App.  490,  84  Pac.  317,  reaffirm- 
ing rule;  Van  Lue  v.  Wahrlich-Cornett  Co.,  12  Cal.  App.  751,  108 
Pac.  718,  same  person  not  entitled  to  both  farmer's  and  teamster's 
exemptions. 

Exenq^tion  from  Execution  of  Oxen,  horses  or  mules  applies  only 
to  such  aa  are  suitable  and  intended  for  ordinary  farm  work. 

Approved  in  Ti»homingo  Sav.  Institution  v.  Young,  87  Miss.  480, 
112  Am.  St.  Bep.  454,  40^  So.  11,  3  L.  B.  A.  (n.  s.)  693,  horses  used 
by  business  man  in  going  to  place  of  business  and  in  taking  his  fam- 
ily about  for  pleasure  are  not  "work  horses"  within  exemption  stat- 
ute; Wabash  By.  Co.  v.  Bo  wring,  103  Mo.  App.  164,  77  S.  W.  107, 
exemption  of  hogs  does  not  cover  hog  chiefly  valuable  for  exhibition 
purposes. 

Purpose  for  Wlilch  Horses  are  Used  as  affecting  exemption  under 
statute  specifically  exempting  horses.     See  note,  3  L.  B.  A.  (n.  s.)  693. 

Exemptions  of  Household  Fumitore,  wearing  apparel  and  provisions 
apply  to  all  classes  of  judgment  debtors. 

Distinguished  in  Van  Lue  v.  Wahrlich-Cornett  Co.,  12  Cal.  App. 
751,  108  Pac.  718,  same  person  not  entitled  to  both  farmer's  and 
teamster's  exemptions. 
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58  OaL  385-303,  09  Am.  Dec.  415»  SMITH  T.  WALKHRw 

Surviving  Partner  of  Finn  Owning  Realty  is  trustee  for  purpose  of 
winding  up  affairs  of  firm,  and  is  accountable  for  value  of  use  and 
occupation  of  lands  of  firm. 

Approved  in  Estate  of  Blythe,  2  Cof.  Prob.  161,  denying  right  of 
administrator  to  expend  money  to  preserve  Mexican  lands  from  for- 
feiture under  conditions  of  grants. 

Position  of  Surviving  Partners  in  partnership  realty.  See  note,  28 
L.  B.  A.  130. 

88  Gal.  397-407,  JONES  ▼.  PETALUBfA. 

Bight  to  Change  Lot  Lines  After  Entry  under  townsite  act.  See 
note,  30  L.  R.  A.  (n.  s.)  183. 

88  CaL  407-410,  BELL  ▼.  8A0KETT. 

First  and  Last  Days  in  Oompatation  of  Time.  See  note,  40  1»,  R. 
A.  206. 

38  CaL  410-423,  SHELBY  v.  HOUSTON. 

To  be  an  Occupant  Within  the  Statute  against  forcible  entries,  per- 
sonal presence  is  not  necessary. 

Approved  in  Knowles  v.  Crocker  Estate  Co.,  149  Cal.  284,  86  Pae. 
717,  fences  whioh^  with  natural  barrier,  made  substantial  inclosure, 
constituted  sufficient  possession;  McCauley  v.  Town  of  McCauleyville, 
111  Minn.  425,  127  N.  W.  191,  one  held  to  be  occupant  of  farm 
though  living  in  village  near  by. 

Right  to  Civil  Action  for  forcible  entry  and  detainer.  See  note, 
121  Am.  St.  Rep.  389,  400. 

38  Cal.  423-426^  WEBSTER  T.  COOK. 

Under  Practice  Act,  Appeal  might  be  taken  upon  rendition  of  judg- 
ment. 

Approved  in  People  v.  Schmitz,  7  Cal.  App.  345,^  94  Pac.  410, 
applying  rule  to  criminal  case. 

Allegation  That  Rent  was  'Tayable  Monthly"  is  not  an  averment 
that  it  was  payable  in  advance. 

Cited  in  Farmers'  Bank  v.  Johnson,  134  Ga.  494,  137  Am.  St.  Rep. 
242,  68  S.  £.  88,  where  check  was  drawn  on  bank  located  in  town 
other  than  that  of  drawee's  residence  and  marked  "payable  through" 
bank  in  another  city,  drawee  bank  not  required  to  pay  check  when 
not  presented  through  latter  bank. 

38  Cal.  428-439,  MOORE  ▼.  AiARTIN. 

If  IMstrict  Court  has  Jurisdiction  of  person  and  of  subject  matter, 
its  judgment  is  not  void. 

Approved  in  Baldwin  v.  Foster,  157  Cal.  646,  108  Pac.  716,  reaffirm- 
ing rule;  Matter  of  Hughes,  159  Cal.  365,  113  Pac.  686,  judgment 
based  on  complaint  which  does  not  state  cause  of  action  is  not  void; 
Philbrook  v.  Newman,  148  Cal.  175,  82  Pac.  773,  rule  applicable  to 
order  affirming  order  denying  new  trial. 

Law  Providing  That  All  Judicial  Sales  of  realty  thereafter  to  be 
made  shall  be  subject  to  redemption    is  constitutional. 

Questioned  in  Johnson  v.  Taylor,  150  Cal.  205^  119  Am.  St.  Rep. 
181f  88  Pac.  905,  10  L.  R.  A.  (n.  s.)  818,  rights  of  owner  of  land  sold 
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for  taxes  not  affected  by  law  abrogating  requirement  of  notice  of 
application  for  tax  deed. 

38  ObL  442^460,  MAYO  ▼.  SCAZSAXTX. 

Wlien  Baling  on  Eyidence  is  Snapendad  and  eyidence  subsequently 
rejected,  reasons  for  rejection  should  be  given. 

Distinguished  in  Preston  ▼.  Hirsch,  5  Cal.  App.  488,  90  Pae.  966, 
failure  of  court  to  give  reasons  not  prejudicial  error  under  circum- 
stances. 

Location  of  Boundaries.    See  note,  129  Am.  St.  Bep.  1013. 

Miscellaneous.— Cited  in  Snooks  v.  Wingfield,  52  W.  Va.  445,  44 
S.  E.  278,  plat  referred  to  in  deed  becomes  part  thereof,  and  is  not 
explainable  by  evidence  aliunde. 

38  Oal.  450-455,  8EKTEB  T.  DAVIS. 

Specific  Peif  ormance  will  not  ba  Decreed  except  where  plaintiff  has 
no  plain,  speedy  and  adequate  remedy  at  law. 

Approved  in  Sherwood  v.  Wallin,  1  Cal.  App.  534,  537,  82  Pac.  567, 
568,  granting  specific  performance  of  contract  to  convey  stock,  books, 
papers,  etc.,  of  corporation;  Flood  v.  Templeton,  148  Gal.  378,  83  Pac. 
150,  refusing  specific  performance  of  agreement  by  mortgagee  to  , 
devise  mortgaged  premises  to  mortgagor;  Herzog  v.  Atchison, 
Topeka  etc.  B.  B.  Co.,  153  Cal.  502,  95  Pac.  900,  17  L.  B.  A.  (n.  s.) 
428,  refusing  specific  performance  of  contract  for  location .  of  rail- 
road station;  Wait  v.  Kern  Biver  Mining  etc.  Co.,  157  Cal.  23,  24, 
106  Pac.  101,  specifically  enforcing  contract  for  delivery  of  mining 
stock  which  had  no  market  value;  Bidenbaugh  v.  Thayer,  10  Idaho, 
669,  80  Pac.  231,  specifically  enforcing  contract  for  cutting  and  de- 
livery of  wood. 

Distinguished  in  Shannon  v.  Cavanaugh,  12  Cal.  App.  438,  107 
Pac.  576,  semble,  that,  since  amendment  of  1874,  specific  perform- 
ance may  be  granted  though  remedy  at  law  is  adequate. 

One  Wbo  Belles  upon  an  Exception  to  a  general  rule  must  state 
the  facts  which  bring  his  case  within  it. 

Approved  in  Gavin  v.  Pacific  Coast  Marine  Firemen's  Union,  2  Cal. 
App.  639,  84  Pac.  270,  rule  applicable  to  mandamus  proceeding  to 
procure  inspection  of  corporate  books;  Bird  v.  Utica  Gold  Min.  Assn., 
2  Cal.  App.  677,  84  Pac.  258,  assumption  of  risk  by  employee  is  affirm- 
ative defense. 

38  Oal.  456-457,  DOTUS  ▼.  BTTTBIA. 

Showing  for  New  Trial  on  Oround  of  newly  discovered  evidence 
held  insufficient. 

Approved  in  Hill  v.  McKay,  36  Mont.  446,  93  Pac.  347,  new  trial 
properly  denied  where  diligence  to  procure  witnesses  not  shown  and 
no  motion  made  for  continuance  or  to  have  case  reopened;  Coombs 
V.  Barker,  31  Mont.  560,  79  Pac.  12,  one  present  at  redemption  of 
property  by  directors  charged  with  knowledge  that  transaction  was 
constructively  fraudulent  against  corporation  and  stockholders; 
Kroger  v.  By  an,  83  Ohio  St.  306,  94  N.  E.  431,  motion  properly  denied 
where  party  did  not  ascertain  what  his  witness  really  knew  and, 
when  surprised,  did  not  move  for  continuance;  Kelleher  v.  Kenney 
(Cal.),  4  Pac.  1095,  new  trial  properly  denied  where  newly  discovered 
evidence  cumulative  and  contradicted  by  counter-affidavits. 
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38  CaL  467-461,  PBIOS  ▼.  BSEVE8. 

One  Who  PnrchaMs  Trust  Property,  with  knowledge  of  the  trust, 
occupies  the  same  position  as  the  original  trustee. 

Approved  in  Moultrie  ▼.  Wright,  154  Cal.  523,  96  Pae.  259,  where 
mortgagee  had  knowledge  of  trust,  mere  purchase  b7  his  adminis- 
tratrix at  foreclosure  cannot  make  her  innocent  purchaser. 

Whore  BeconTeyance  cannot  he  Decreed,  measure  of  damages  is 
value  of  trust  property. 

Distinguished  in  Clapp  v.  Yateher,  9  Cal.  App.  467,  90  Pac.  551, 
where  plaintiff  elects  to  sue  for  proceeds,  she 'cannot  recover  value 
of  property. 

38  Oal.  461-467,  PEOPLE  ▼.  WHABTENBT. 

Levying  of  Tax  on  Money,  as  well  as  on  property  mortgaged  to 
secure  it,  is  not  double  taxation. 

Approved  in  Hackfeld  v.  Luce,  4  Haw.  186,  reaffirming  rule. 

Power  to  Tax  Mortgagee    See  note,  16  L.  B.  A.  59,  60. 

Situs  for  Purpose  of  Taxation  of  Debts  evidenced  by  notes  and 
mortgages.    See  note,  16  L.  B.  A.  730. 

Power  of  State  Legislature  to  exempt  from  taxation.  See  note,  19 
L.  B.  A.  79. 

88  Oal.  467-481,  PEOPLE  ▼.  WEBB. 

If  Accused  has  been  Once  Acquitted,  he  cannot  be  held  to  answer 
again  for  the  same  offense. 

Approved  in  dissenting  opinion  in  People  v.  Stoll,  143  Cal.  699, 
77  Pac.  822,  majority  granting  new  trial  after  acquittal  under  in- 
struction upon  opening  statement  of  prosecution. 

Jeopardy  Attaches  Where  a  Party  is  once  placed  upon  trial  before 
a  competent  court  and  jury,  upon  a  valid  indictment. 

Approved  in  People  v.  Nash,  15  Cal.  App.  325,  114  Pac.  786,  de- 
fendant who  consents  to  discharge  of  jury  waives  right  to  plead 
once  in  jeopardy;  Kepner  v.  United  States,  195  U.  S.  131,  24  Sup. 
Ct.  797,  49  L.  Ed.  114,  1  Ann.  Cas.  655,  right  of  government  to  appeal 
from  judgment  of  acquittal  in  Philippine  Islands  taken  away  by 
act  of  July  1,  1902;  Oliveros  v.  State,  120  Ga.  244,  47  S.  E.  630, 
where  judge  had  expressed  opinion  upon  weight  of  evidence,  he  could 
not  order  mistrial  over  protest  of  accused. 

Distinguished  in  People  v.  Ammerman,  118  Cal.  26,  50  Pac.  15,  no 
jeopardy  where  fatally  defective  information  was  dismissed  after 
jury  sworn;  People  v.  Disperati,  11  Cal.  App.  473,  105  Pi^c.  618,  no 
jeopardy  where  jury  discharged  because  unable  to  agree. 

Where  a  Oonstitutional  Provision  with  a  settled  judicial  interpre- 
tation is  adopted,  it  will  be  presumed  that  such  interpretation  was 
likewise  adopted. 

Approved  in  Lewis  v.  State,  o9  Tex.  Cr.  362,  127  S.  W.  813,  apply- 
ing rule  to  re-enactment  of  statute  for  punishing  violations  of  liquor 
laws.  , 

Bight  of  State  to  Appeal  in  a  criminal  case.  See  note,  19  L.  B. 
A.  343. 

38  OaL  481-492,  WALSH  ▼.  HILL. 

The  Only  Bole  of  Oonstmction  of  Much  Value  is  to  place  ourselves 
as  nearly  as  possible  in  the  seats  of  the  parties  at  the  time  the  in- 
strument was  executed* 
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Approved  in  Burnett  v.  Piercy,  149  CaL  189,  86  Pac.  607,  holding 
limitations  and  conditions  Jiot  repugnant  to  grant  but  descriptive 
of  estat^  conveyed;  Hurwitz  v.  Gross,  5  Cal.  App.  618,  91  Pac.  110, 
applying  rule  to  agreement  to  assume  payment  of  chattel  mortgages; 
Dickson  v.  Wildman,  18S  Fed.  401,  phrase  "interest  in  lands"  passes 
all  rights  of  grantor;  A.  Leschen  &  Sons  Bope  Go.  v.  Mayflower  etc. 
Co.,  173  Fed.  857,  97  C.  C.  A.  465,  holding  agreement  that  debt  is 
to  be  paid  by  note  to  be  subject  to  condition  that  note  is  subse- 
quently paid;  American  Bonding  Co.  ▼.  Pueblo  Inv.  Co.,  150  Fed.  28, 
80  0.  0.  A.  97,  construing  together  lease  aud  bond  of  surety  thereon; 
Speed  V.  St.  Louis  etc.  B.  Co.,  S6  Fed.  237,  30  C.  C.  A.  1,  applying 
rule  to  trusts  in  deed;  Killgore  v.  Cranmer,  35  Colo.  487,  84  Pac.  71, 
"acting  sheriff"  in  trust  deed  held  to  designate  acting  sheriff  of 
county  in  which  parties  were  resident;  Triplett  v.  Williams,  149  N. 
C.  397,  63  S.  E.  80,  24  L.  B.  A.  (n.  s.)  &14,  rule  that  granting 
habendum  and  tenendum  clauses  of  a  deed  are  independent  portions 
thereof  has  been  superseded;  Elliott  v.  Jefferson,  133  N.  C.  215,  45 
S.  E.  561,  64  L.  B.  A.  135,  survey  of  land  made  in  contemplation  of 
deeds  dividing  it  does  not  control  calls  in  deeds  subsequently  made. 

One  Entering  into  Actual  Possession  of  portion  of  tract,  under  deed 
calling  for  whole,  has  constructive  possession  of  entire  tract. 
Beaffirmed  in  Owsley  v.  Matson,  156*  Cal.  404,  104  Pac.  984. 

The  Starting  Point  in  a  Description  is  not  of  more  dignity  than 
succeeding  calls  if  they  are  readily  ascertainable. 

Approved  in  Hubbard  v.  Whitehead,  221  Mo.  683,  121  S.  W.  72, 
starting  point  rejected  as  utterly  inconsistent  with  other  calls. 

38  OaL  507-^14,  CAMPBELL  y.  JONES. 

Where  It  Appears  That  Defendant  rightfully  came  into  possession 
of  property,  allegation  of  demand  and  refusal  is  necessary. 

Approved  in  Daggett  v.  Gray  (Cal.),  40  Pac.  961,  in  action  for  con- 
version of  property  by  unlawful  detention,  where  original  possession 
lawful,  complaint  must  allege  demand  and  refusal;  Burke  v.  Maguire, 
154  Cal.  470,  98  Pac.  27,  rule  applicable  to  trust  fund  coming  into 
hands  of  administrator. 

38  Oal.  614-522,  99  Am.  Dec.  423,  GBAIN  y.  ALDBICH. 

Assignee  of  Part  of  Chose  in  Acticm  may  sue  thereon  in  equity  and 
make  assignor  and  other  assignees  parties  to  suit. 

Approved  in  Bogers  v.  Penobscot  Min.  Co.,  154  Fed.  615,  83  C.  C. 
A.  380,  reaffirming  rule;  Lake  Erie  &  Western  By.  Co.  v.  Hobbs,  40 
Ind.  App.  '514,  81  N.  E.  92,  insurer  having  equitable  assignment  may 
file  cross-complaint  in  action  brought  by  insured  against  one  who 
caused  loss;  Kithcart  v.  Kithcart,  145  Iowa,  558,  124  N.  W.  308, 
claim  for  personal  injuries  is  assignable;  Byland  v.  Arkansas  City 
Milling  Co.,  19  Okl.  442,  92  Pac.  163,  under  proceedings  in  aid  of 
execution,  judgment  debtor  cannot  be  compelled  to  apply  property 
belonging  to  third  party;  Fireman's  Ins.  Co.  v.  Oregon  B.  Co.,  45 
Or.  59,  76  Pac.  10-76,  67  L.  B.  A.  161,  where  insurer  pays  under  pol- 
icy less  than  entire  loss  of  insured  from  fire  and  takes  subrogation 
assignment  for  sum  paid,  insurer  and  insured  may  prosecute  joint 
action  against  one  who  caused  loss. 
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Legal  and  XSquitabla  Belief  is  Adminiatered  in  the  same  form  and 
according  to  the  same  general  plan. 

Approved  in  Bedpath  y.  Evening  Express  Co.,  4  Cal.  App.  368,  88 
Pac.  280,  partial  breach  of  contract,  capable  of  being  fully  compen- 
sated, no  defense  at  law;  Graham  ▼.  Light,  4  Cal.  App.  402,  88  Pac. 
374,  pledgor  of  note  may  sne  thereon,  making  pledgee  a  party;  Lantz 
V.  Fishburn  (Cal.  App.),  91  Pac.  819,  rule  that  he  who  seeks  equity 
must  do  equity  applies  to  action  to  quiet  title;  Nevada  Nat.  Bk.  t. 
Board  of  Supervisors,  5  Cal.  App.  643,  91  Pac.  124,  arguendo. 

A  Complaint  is  not  Demurrable  for  want  of  facts  if  upon  facts 
stated  plaintiff  is  entitled  to  any  relief. 

Approved  in  Hayden  v.  Collins,  1  Cal.  App.  261,  81  Pac.  1121, 
where  complaint  states  cause  of  action  in  ejectment,  it  is  immaterial 
that  it  also  ahows  cause  of  action  in  unlawful  detainer;  Kingston  v. 
\v  alters,  14  N.  M.  373,  93  Pac.  702,  specific  performance  may  be 
granted  though  prayer  asks  only  for  damages. 

If  All  the  Parties  to  a  Demand,  of  which  part  has  been  assigned, 
are  not  made  parties,  the  objection  to  the  complaint  is  not  that  it 
lacks  facts  bat  that  it  lacks  parties. 

Approved  in  Graham  v.  Light,  4  Cal.  App.  402,  88  Pac.  374,  pledgor 
of  note  cannot  sue  thereon  without  making  pledgee  a  party;  Buss  ▼. 
Tuttle,  158  Cal.  230,  110  Pac.  814,  arguendo. 

SB  Oal.  522-^27,  PABKBB  y.  PAGE. 

Where  Gkuniishee  Denies  Indebtedness  in  good  faith,  the  conrt  can 
only  authorize  judgment  creditor  to  institute  action  against  him. 

Approved  in  Phillips  t.  Price,  153  Cal.  149,  94  Pac.  619,  creditor 
may  bring  creditor's  bill  where  garnishee  denies  debt. 

Where  Qamishee  Denies  Indebtedness  in  bad  faith,  his  denial  may 
be  disregarded. 

Approved  in  Ilnch  v.  Finch,  12  Cal.  App.  283,  107  Pac.  597,  treat- 
ing denial  of  indebtedness  by  garnishee  as  legal  conclusion. 

38  OaL  528-588,  99  Am.  Dec.  427,  PBINCE  ▼.  IiTKOH. 

Ck>nrt  cannot  Be-examine  Evidence  after  it  has  once  filed  its  findings 
and  rendered  judgment. 

Approved  in  United  States  v.  Bamsey,  158  Fed.  493,  where  cause 
has  been  referred  to  referee  by  consent,  court  has  no  power  to  modify, 
bat  only  to  confirm  or  reject,  his  findings;  Brown  v.  Capital  Town  site 
Co.,  21  Okl.  590,  96  Pac.  589,  where  court  sets  aside  judgment  ren- 
dered at  same  term,  it  cannot,  at  subsequent  term,  render  judgment 
without  another  trial. 

A  Beleaae  Under  Seal  of  One  of  several  joint,  or  joint  and  several, 
debtors  or  obligors,  is  a  release  as  to  all. 

Approved  in  Spencer  v.  Houghton  (Cal.),  6  Pac.  856,  applying  role 
to  sureties  on  guardianship  bond. 

88  OaL  641-548,  BEBOSON  ▼.  BniIJ>£BS*  INa  00. 

Assignment  of  Insurance  Policy  will  be  upheld  as  equitable  assign- 
ment of  contingent  right  to  the  money. 

Approved  in  Bank  of  Yolo  v.  Bank  of  Woodland,  3  Cal.  App.  568, 
86  Pac.  822,  upholding  assignment  of  profits  to  be  realized  on  sale  of 
cargoes. 

I  Cal.  Not6»— 40 
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Fire  lUsiiraiioe  as  Security  for  mortgagee  or  other  lienht)lder.  See 
note,  135  Am.  St.  Rep.  745. 

AssigiL&bllity  of  Injrarance  Agent's  Right  to  eommlBsions  on  re- 
newal premiums.    See  note,  18  L.  B.  A.  (n.  s.)  195. 

Payment  of  Premium  is  Condition  Precedent  to  right  to  recover 
for  lose. 

Overruled  in  Raulet  t.  Northwestern  etc.  Ins.  Co.,  157  Cal.  222,  107 
Pac.  295,  allowing  recovery  where  credit  extended  for  premium  and 
payment  waived  after  lose. 

Acknowledgment  in  Policy  of  receipt  of  premium  may  be  contra- 
dicted. 

Approved  in  Palmer  v.  Continental  Ins.  Co.  (Cal.)i  61  Pac.  785, 
upholding  condition  in  policy  that  insurer  should  not  be  liable  while 
any  note  for  premiums  remained  past  due  and  unpaid. 

Insurance  Company  may  Consider  Policy  canceled  on  day  specified 
in  notice  of  cancellation  without  further  act. 

Approved  in  American  Glove  Co.  v.  Pennsylvania  Ins.  Co.,  15  Cal. 
App.  82,  113  Pac.  690,  reaffirming  rule. 

Betnm  of  Premium  as  Condition  of  canceling  insurance.  See  note, 
13  L.  B.  A.  (n.  i.)  888. 

38  Cal.  550>553,  BBOWN  ▼.  PFOBB. 

Agency  to  Sell  Land  is  Beyocable  at  any  time  before  sale. 

Approved  in  Blumenthall  v.  Goodall  (Cal.),  25  Pac.  132,  purchaser 
must  be  ready  to  make  purchase  upon  terms  embraced  in  authority; 
Johnson  v.  Wright,  124  Iowa,  64,  99  N.  W.  104,  where  owner  of  land 
lists  same  with  broker,  reserving  right  to  sell  it  himself,  sale  through 
another  broker  revokes  authority;  Norton  v.  Sjolseth,  43  Wash.  329, 
86  Pac.  574,  where  owners  for  valuable  consideration  gave  brokers 
exclusive  right  to  sell  real  estate  for  certain  period,  such  right  was 
revocable  within  that  time. 

Bevocation  of  Power  of  Attorney.    See  note,  110  Am.  St.  Bep.  855. 

3d  CaL  553>560,  AUBHANT  y.  PETALXTMA. 

Town  Trustees  Could  not  Under  Act  of  July  1,  1864,  convert  into 
street  land  privately  occupied. 

Approved  in  Scully  v.  Squier,  13  Idaho,  431,  90  Pac.  577,  surveyor 
of  townsite  located  on  public  domain  had  no  right  to  establish  street 
upon  land  occupied  by  inprovements;  McCloskey  v.  Pacific  Coast  Co., 
160  Fed.  798,  22  L.  B.  A.  (n.  s.)  672,  87  C.  C.  A.  568,  trustee  of  town- 
site  cannot  as  against  individual  occupants  dedicate  land  for  street. 

Distinguished  in  Petaluma  v.  White,  152  Cal.  194,  92  Pac.  179,  line 
of  street  is  that  delineated  on  map,  not  that  established  by  fences. 

Bdght  to  Change  Lot  Lines  after  entry  under  townsite  act.  See 
note,  30  L.  B.  A.  (n.  s.)  183. 

If  Land  was  Part  of  Street  as  laid  down  in  plan  of  town  when 
occupation  began,  occupation  was  not  bona  fide  within  meaning  of 
act  of  March  1, 1867. 

Approved  in  Bed  Bluff  y.  Walbridge,  15  Cal.  App.  763,  116  Pac.  81, 
rights  of  settlers  on  public  lands  held  subordinate  to  right  of  public 
in  streets  on  plat  of  patented  townsite^ 
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88  CaL  560-562,  MAHE  ▼.  BCYNOLD8. 

In  Action  "by  Indorsee  of  Promissory  Note  a^inst  maker,  where 
pleadings  are  not  verified,  general  denial  puts  due  indorsement  of  note 
in  issue. 

Reaffirmed  in  Gumaer  ▼.  Sowers,  31  Colo.  166,  71  Pae.  1103. 

Snfflciency  of  Answers  Denying  Ownership  of  plaintiff  in  aotions 
on  negotiable  instruments.    See  note,  66  L.  B.  A.  525. 

38  CaL  563-564,  HAUZHUBST  ▼.  LOBBEE. 

At  Expiration  of  Term  Tenant  holding  over  becomes  tenant  at 
sufferance. 

Approved  in  Bristow  v.  Carriger,  24  Okl.  328,  103  Pac.  598,  tenant 
at  sufferance  held  not  entitled  to  emblements. 

Holding  Over  by  Tenant  at  Snffsrance  as  unlawful  detainer.  See 
note,  120  Am.  St.  Rep.  42. 

88  OaL  564-^67,    PEOPIiE  ▼.    NOBTH    SAN  FBANCISOO  HOME^ 
STEAD  ETC.  ASSN. 

Where  Suit  is  Instituted  in  Name  of  state,  upon  relation  of  real 
party  in  interest,  attorney  general  has  no  power  to  control  same. 

Approved  in  People  ex  rel.  Van  Valer  v.  Jacob  (Cal.),  12  Pac.  223, 
reaffirming  rule. 

As  to  Who  is  Beal  Party  in  Interest  within  statutes  defining  parties 
by  whom  action  must  be  brought.    See  note,  64  L.  B.  A.  623. 

38  CaL  675-577,  McOLOBT  ▼.  McOLOBT. 

Document  in  Which  Jadge  States  Caae^-  testimony  and  reasons  for 
his  decision  is  opinion  and  not  finding. 

Distinguished  in  In  re  BuUard's  Estate  (Cal.),  31  Pac.  1120,  find- 
ings will  not  be  set  aside  because  intermixed  with  evidence,  atrgument 
and  conclusions  of  law. 

38  Cal.  577-n579,  HEMPHILIi  ▼.  DAVIEa 
Declaratory  Statement  of  Pre-emptioner  confers  no  title. 
Approved  in  Balsz  v.   Liebenow,  4   Ariz.  231,  232,  36   Pac.  210, 

duplicate  receiver's  receipt  issued  to  homesteader  does  not  entitle 

latter  to  maintain  ejectment. 

Distinguished  in  Cooper  v.  Wilder  (Cal.),  41  Pac.  27,  timber  culture 

claimant  who   died  two  years   after    entry  had   equitable  interest, 

capable  of  devise. 

38  Cal.  579-582,  LOGAN  ▼.  QEDNET. 

Liability  of  Owner  for  Trespass  of  Cattle.  See  note,  22  L.  B.  A. 
56,  60. 

38  CaL  583-^84,  WELLMAN  T.  ENGLISH. 

No  Demand  is  Necessary  Before  Suing  Sheriff  for  personal  prop- 
erty tortiously  taken. 

Approved  in  McNally  v.  Connolly  (Cal.),  9  Pac.  170,  one  acquiring 
title  to  real  property  not  entitled  to  possession  until  he  makes  demand 
therefor. 

Disapproved  in  Marriner  v.  Wasser,  17  N.  D.  364,  138  Am.  St.  Rep. 
714,  117  N.  W.  344,  sheriff  not  guilty  of  conversion  of  property  found 
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in  possession  of  execution  debtor  until  he  receives  notice  of  actual 
o^ership. 

When  Beplevin  or  Claim  and  Delivery  is  sustainable.  See  note,  80 
Am.  St.  Bep.  753. 

Construction  of  Exemption  Statutes.  See  note,  96  Am.  St.  Bep. 
371. 

38  Cal.  590-^96,  99  Am.  Dec.  435,  BLOOD  v.  MABCUSE. 

Power  of  Agents  to  Indorse  negotiable  paper.  See  note,  27  L.  B. 
A.  405. 

38  CaL  596-608,  MUBDOCE  T.  BBOOKS. 

Failure  of  Sureties  to  Justify  is  no  defense  in  action  on  bond. 

Distinguished  in  San  Francisco  v.  Hartnett,  1  Cal.  App.  654,  82  Pac. 
1065,  bail  bond  void  where  amo^unt  thereof  fixed  hj  warrant  and  bond 
clerk. 

A  Copy  of  Undertaking  Sued  on  maj  be  set  out  in  body  of  com- 
plaint. 

Approved  in  Santa  Bosa  Bank  v.  Paxton,  149  Cal.  198,  86  Pac.  194, 
instrument  sued  on  may  be  attached  to  complaint  as  exhibit. 

Surety  on  Appeal  Bond  is  Liable  though  no  execution  issued  against 
principal  or  demand  made  upon  him. 

Approved  in  Palmer  v.  Caywood,  64  Neb.  376,  89  N.  W.  1035,  re- 
affirming rule. 

38  Cal.  60&-611,  8TICH  v.  DICKINSON. 

Bight  of  Intervener  to  Appeal  arises  upon  sustaining  of  demurrer 
to  complaint  in  intervention. 

Approved  in  More  v.  Miller  (Cal.),  53  Pac.  1078,  and  Dollenmayer 
V.  Pryor,  150  Cal.  3,  87  Pac.  617,  both  reaffirming  rulej  Bobert  v. 
Bousseau,  28  B.  I.  337,  67  Atl.  331,  decree  that  petitioner  has  me- 
chanic's lien  and  referring  cause  to  master  is  appealable;  Ex  parte 
Gray,  157  Ala.  364,  131  Am.  St.  Bep.  62,  47  So.  288,  arguendo. 

Bight  to  Appeal  as  a  Party  interested  or  injured.  See  note,  119 
Am.  St.  Bep.  752. 

In  Suit  by  Holder  of  Promissory  Note  against  maker,  third  person 
claiming  to  be  rightful  owner  of  note  may  intervene. 

Approved  in  Potlatch  Lumber  Co.  v.  Bunkel,  16  Idaho,  197,  101 
Pac.  397,  23  L.  B.  A.  (n.  s.)  536,  owner  of  property  attached  may 
intervene  to  assert  his  rigbt  thereto. 

Nature  and  Elements  of  intervention.  See  note,  123  Am.  St.  Bep. 
287,  301,  314. 

38  Cal.  611-619,  B0BIN80N  ▼.  TEVIS. 

When  Partnership  Property  Resold  under  execution  against  partner, 
only  interest  of  partner,  after  payment  of  partnership  debts,  passes. 

Distinguished  in  Finch  v.  Finch,  12  Cal.  App.  283,  107  Pac.  597, 
garnishee  is  not  discharged  by  payment  to  sheriff  under  subsequent 
garnishment. 

Levy  on  Partnership  Property  for  debt  of  partner.    See  note,  46 

L.  B.  A.  485,  490. 

38  Cal.  619-623,  WABBUBTON  ▼.  DOBLE. 

Setoff  or  Counterclaim  is  not  Admissible  in  actions  for  forcible 
entry  and  detainer* 
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BeaiBrmed  in  Hunter  t.  Porter,  10  Id&fao,  83,  77  Pac.  437. 
Bi^t  to  OItU  Action  for  forciblo  entry  and  detainer.     See  note, 
121  Am.  St.  Bep.  382. 

38  Cal.  62^-629,  BOBXHEIM  ▼.  NOBTH  BBITISH  ETC.  IN&  OO. 

Stipulation  not  in  Writing  and  filed  with  clerk  or  entered  in  nun- 
utee  of  court  at  time  it  was  made  is  not  binding. 

Approved  in  McWhirter  v.  Donaldson,  36  Utah,  303,  104  Pac.  734, 
refuaing  to  enforce  oral  stipulation  to  extend  time  to  answer;  Eisen- 
berg  v.  Nichols,  57  ^ash.  562,  107  Pac.  371,  refusing  to  enforce 
oral  ''street''  stipulation  between  counsel  that  if  execution  was 
stayed  supersedeas  bond  would  be  filed. 

38  OaL  629-630,  ELUS  ▼.  GOMMIS8IONEBS  OF  THE    FUNDED 
DEBT  OF  SAN  F&AN0I80O. 

CommlssionerB  of  Funded  Debt  are  Ezclnsiye  Judges  of  necessity 
for  sale  or  lease  of  property. 

Approved  in  Mansfield  v.  District  Agr.  Assn.  No.  6,  154  Gal.  149,  97 
Pac.  152,  deed  in  trust  to  sell  does  not  require  sale  for  cash. 

88  Oal.  631-635,  99  Am.  Dec.  438,  BAEEB  ▼.  KIN8EY. 

Master  is  not  Besponsible  for  Acts  of  servant  not  done  in  execution 
of  authority  given  by  master. 

Approved  in  St.  Louis  etc.  By.  Co.  v.  Harvey,  144  Fed.  808,  75 
C.  C.  A.  536,  and  Russell  v.  Oregon  Short  Line  R.  Co.,  155  Fed.  27, 
83  C.  C.  A.  618,  relation  of  master  and  servant  ceased  after  working 
hours. 

Wbo  is  Keeper  or  Harborer  of  Ik  Dogi  See  note,  17  L.  B.  A.  (n.  s.) 
433. 

38  Cal.  637-643,  8ENTEB  ▼.  DE  BEBNAL. 

One  not  a  Party  to  an  Action  cannot  be  a  party  aggrieved. 

Approved  in  dissenting  opinion  in  Kerns  v.  Dean  (Cal.),  6  Pac  705, 
to  point  that  party  aggrieved  may  move  for  new  trial,  though  judg- 
ment  in  his  favor. 

An  "Adverse  Party*'  Wbo  is  Entitled  to  notice  of  appeal  is  one 
whose  interest  in  the  subject  matter  of  the  appeal  is  adverse  to  a  re- 
versal or  modification. 

Approved  in  Spokane  Banch  etc.  Co.  ▼.  Beatty,  37  Mont.  349,  97 
Pac.  838,  following  rule;  Bell  v.  San  Francisco  Savings  Union,  153  Cal. 
71,  94  Pac.  228,  adverse  party  served  with  notices  of  intention  to 
move  for  new  trial  does  not  cease  to  be  such  by  his  death;  Estate  of 
Young,  149  Cal.  175,  85  Pac.  145,  devisees  are  adverse  parties  to 
petition  for  partial  distribution  brought  by  children  not  provided 
for;  Ford  v.  Cannon,  5  Cal.  App.  187,  89  Pac.  1072,  codefendant 
whose  interest  will  be  affected  by  reversal  is  adverse  party  on  appeal 
from  order  appointing  receiver;  Ford  &  Sanborn  Co.  v.  Braslan  Seed 
etc.  Co.,  10  Cal.  App.  765,  103  Pac.  947,  codefendants  alleged  to  be 
jointly  liable  are  adverse  parties;  De  Amaz  v.  Jaynes  (Cal.),  34  Pac. 
224,  one  consenting  to  judgment  may  be  adverse  party  where  he 
would  be  injuriously  affected  by  reversal;  Diamond  Bk.  v.  Van  Meter, 
18  Idaho,  247,  108  Pac.  1044,  notice  of  appeal  by  one  of  parties  against 
whom  joint  judgment  has  been  rendered  must  be  served  on  the  others; 
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Titiman  t.  Alam>anehe  Min.  Co.,  9  Idaho,  242,  74  Pac.  529,  diBixussing 
appeal  where  notice  of  appeal  not  served  on  nonresident  defaulting 
defendant;  Merk  ▼.  Bowery  Min.  Co.,  31  Mont.  304,  78  Pae.  521,  lessee 
held  under  circumstances  not  "adverse  party"  to  appeal  by  sublesseee 
from  judgment  in  favor  of  lessors;  Griffin  y.  Southern  Pacific  Co.,  31 
Utah,  298,  87  Pac.  1092,  on  appeal  from  judgment  for  plaintdfl,  de- 
fendant, who  had  defaulted,  entitled  to  notice  of  appeal  where  it  did 
not  appear  from  record  that  he  would  not  be  injuriouely  affected  by 
reversal;  dissenting  opinion  in  Nelson  Bennett  Go.  v.  Twin  Falls  Land 
etc.  Go.,  13  Idaho,  777,  779,  92  Pac.  982,  983,  majority  holding  certain 
defendants  not  entitled  to  notice  of  appeal  where  court  made  no  find- 
ing in  their  favor  or  against  them. 

88  OaL  649-659,  99  Am.  Dec.  441,  BLOOD  ▼.  LXOHT. 

Purchaser  at  Sheriff's  Sale  is  Beauired  only  to  show  sale  and  au- 
thority of  officer  to  make  it. 

Approved  in  Noland  ▼.  Goon,  1  Alaska,  41,  marshal's  certificate  of 
sale  does  not  take  place  of  deed. 

The  Power  of  the  Sheriff  to  sell  comes  from  the  judgment  and  exe- 
cution, and  is  not  mreasured  by  his  proceedings* under  the  writ. 

Approved  in  Weldon  v.  Bogers,  157  Gal.  413,  108  Pac.  267,  correct- 
ness of  return  is  collateral  to  appeal  from  order  of  sale;  Shepard  v. 
Schrutt,  163  Mich.  400,  128  N.  W.  774,  levy  is  not  avoided  by  failure 
of  officer  to  make  proper  indorsement  upon  execution;  Burton  v.  Kipp, 
30  Mont.  287,  76  Pac.  566,  failure  to  give  notice  does  not  invalidate 
dale  under  execution;  Hyman  v.  Landry,  135  Wis.  604,  128  Am.  St. 
Bep.  1044,  116  N.  W.  238,  any  overt  act  by  officer  holding  execution 
showing  purpose  to  appropriate  real  property  to  satisfaction  of  writ 
is  efficient  levy;  dissenting  opinion  in  Satterwhite  v.  Melczer,  3  Ariz. 
170,  24  Pac.  186,  majority  holding  levy  by  constable  under  execution 
from  district  court  to  be  invalid. 

88  Oal.  659-666,  UTTEB  T.  CHAPMAN. 

Lo88  of  Profits  as  Element  of  Damages  for  breach  of  contract.  See 
note,  53  L.  B.  A.  83. 

Bemedy  of  Wrongfully  Discharged  Serrant  by  action  for  breach 
of  contract.    See  note,  6  L.  B.  A.  (n.  s.)  82,  94,  100,  116. 

S8  Gal.  666-669,  FOLAOK  ▼.  McOBATH. 

If  upon  Second  Appeal  Substantially  Same  State  of  facts  is  pre- 
sented, former  decision  settles  law  of  case. 

Distinguished  in  Lorimer  y.  Fairchild,  68  Kan.  342,  343,  75  Pac.  128, 
supreme  court  may,  under  special  circumstances,  reconsider  decision  of 
court  of  appeals  on  former  appeal  in  same  case. 

Conclusiveness  of  Prior  Decisions  on  subsequent  appeals.  See  note, 
34  L.  B.  A.  328. 

88  Gal.  672-676,  CANNON  Y.  UNION  LUMBEB  CO. 

Nature  and  Elements  of  Unlawful  Detainer.  See  note,  120  Am.  St. 
Bep.  34. 

38  CaL  67&-679,  BBAWLET  T.  BI8D0N  IBON  WOBKS. 

Bight  to  Civil  Action  for  Forcible  Entry  and  detainer.  See  note^ 
121  Am.  St.  Kep.  372,  392,  397,  400,  403. 
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38  091.  670-683,  HIBEBNIA.  SAV.  it  I/)AN  SOCIETY'  V.  OBDWAY. 

Wben  Iiistnim«nt  Oonstitating  Cloud  is  a  tax  deed,  name  of  instm- 
ment  is  sufficient  for  purpose  of  showing  an  apparent  validity. 

BeafSrmed  in  Elliott  t.  Hudson,  84  Kan.  9,  113  Bac  308. 

38  Cal.  683-685,  POLLOCK  v.  CT7MMINOS. 

An  Action  for  Trespaas  on  Beal  Property  is  within  the  jurisdiction 
of  a  justice  of  the  poace. 

Beaffirmed  in  Fisch  ▼.  Nice,  12  Gal.  App.  62,  106  Pae.  699. 

88  CaL  680-691,  NUKAN  ▼.  SAN  FBANCI8CO. 

Damages,  in  Bxceas  of  Its  Value,  for  destruction  of  a  subscription 
list  cannot  be  recovered,  where  no  special  damage  alleged. 

Approved  in  Bazzo  v.  Vami  (Cal.),  21  Pac.  763,  loss  of  profits  must 
be  specially  pleaded;  Harron,  Bickard  &  McCone  v.  Wilson  etc.  Co., 
4  CaL  App.  500,  88  Pac.  516,  allegation  that  defendant  had  sustained 
damages  to  certain  amount  by  breach  of  warranty,  insufficient. 

88  CaL  691-692,  DV  PBATT  ▼.  LICE. 

Owner  of  Property  is  not  Liable  for  negligence  of  independent  con- 
tractor. ' 

Approved  in  Stewart  ▼.  California  Imp.  Co.  (Cal.),  61  Pac.  282, 
city  which  hired  use  of  steam  roller  and  engineer  liable  for  negli- 
gence of  latter. 

General  Bulee  as  to  Absence  of  Liability  of  employer  for  torts  of 
independent  contractor.    See  note,  65  L.  B.  A.  622,  650. 

38  Cal.  693-%87,  BUEL  ▼.  FBAZIEB. 

Bight  to  Civil  Action  for  forcible  entry  and  detainer.  See  note, 
121  Am.  St.  Bep.  391. 

38  Cal.  699-701,  PEOPLE  ▼.  BONILLA« 

I>e8ignatlon  of  Day  of  Execution  in  judgment  is  not  illegal. 

Approved  in  Oriemon  v.  Territory  of  Hawaii,  13  Haw.  418,  part  of 
sentence  fixing  day  of  execution  may  be  stricken  therefrom. 

38  CaL  702-712,  EX  PABTE  SMITH. 

Legislature  may  Prohibit  Presence  of  females  or  playing  of  musical 
izkstrumente  in  saloons  during  certain  hours. 

Approved  in  Bryant,  Commr.,  v.  Skillman  Hardware  Co.,  76  N.  J.  L. 
49,  69  Atl.  25,  upholding  child  labor  law. 

Power  to  Exclude  Women  from  Saloons.  See  note,  18  L.  B.  A. 
(n.  s.i  657,  658. 

Discrimination  Against  Women  in  public  regulations.  See  note, 
49  L.  B.  A.  112,  113. 

Legislature  may  Confine  Bemedy  to  Places  where  wrong  exists 
and  to  persons  by  whom  it  is  wrought. 

Approved  in  Picton  v.  Cass  County,  13  N.  D.  254,  100  N.  W.  715, 
upholding  statute  giving  county  commissioners  discretionary  authority 
to  take  proceedings  to  enforce  payment  of  taxes  on  real  property. 

Municipal  Power  as  to  Nuisances  affecting  public  morals,  decency, 
peace  and  good  order.    See  note,  39  L.  B.  A.  524,  527,  528. 

Decision  Against  Constitutional  Bight  as  a  nullity  subject  to  col- 
la.teral  attack.    See  note,  39  L.  B.  A.  456. 
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89  Oal.  8-13,  CHRISTY  T.  SUPEBVISOBS  OF  SACRAMENTO  CO. 

LeglflUtnxe  may  Extend  Texm  of  Incumbent  of  elective  office,  pro- 
vided whole  term  when  extended  does  not  exceed  term  limited  by  con- 
ttitixtion. 

Approved  in  Common  Council  y.  Schmid,  128  Mich.  393,  92  Am.  St. 
Bep.  468,  87  N.  W.  388,  holding  legislature  could  postpone  for  one 
year  election  for  city  officers;  State  v.  Plasters,  74  Neb.  856,  105 
K.  W.  1093,  3  L.  R.  A.  (n.  s.)  887,  holding  legislature  could  not  extend 
terms  of  county  officers. 

Distinguished  in  dissenting  opinion  in  State  ▼.  Plasters,  74  Neb. 
663, 105  N.  W.  1096,  3  L.  R.  A.  (n.  s.)  887,  majority  holding  legislature 
could  not  extend  term  of  county  officers. 

Power  to  Extend  Term  of  Officer  by  postponing  time  for  eleetion. 
See  note,  3  L.  R.  A.  (n.  s.)  889. 

S9  CaL  lS-22,  BEPUIiVEDA  ▼.  SBPITLVEDA. 

Poasession  is  Necessary  to  Maintain  Action  to  quiet  title  to  land 
under  Practice  Act,  section  254. 
Reaffirmed  in  Lange  v.  Robineon,  149  Fed.  804,  79  C.  C.  A.  1. 

39  CaL  23-24,  BROWN  ▼.  FERRT. 

Acts  Tending  to  Constitate  Breach  of  Peace  amount  to  forcible 
entry. 

Approved  in  Knowlee  v.  Crocker  Estate  Co.,  149  Cal.  286,  86  Pac. 
718,  holding  entry  upon  land  of  another  during  his  absence  and  tear- 
ing away  fences  amounts  to  forcible  entry. 

Bight  to  Civii  Action  for  forcible  entry  and  detainer.  See  note, 
121  Am.  St.  Rep.  410. 

39  CaL  24-61,  BBUMAOIM  ▼.  BRADSHAW. 

Trial  Court  has  Large  Discretion  in  fixing  limits  of  cross-exami- 
nation. 

Approved  in  Estate  of  Higgins,  156  Cal.  264,  104  Pac.  9,  and  Orange 
Co.  Fruit  Exch.  y.  Hubbell^  10  N.  M.  55,  61  Pac.  121,  both  foUowing 
rale. 
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What  OoiiBtitatM  Indosnre  and  Dominion  over  land  to  establish 
advorse  pocMesBion  Taries  with  character  and  uae  of  land. 

Approved  in  111.  Steel  Co.  ▼.  Jeka,  123  Wis.  428,  101  N.  W.  402, 
holding  that  breaking  of  ground  on  outlying  city  lot  showed  hostile 
intent  to  possess  same. 

Katoral  Barrier  may  Constitute  Part  of  the  inclosure  of  land  to  es- 
tablish possession. 

Approved  in  Knowles  v.  Crocker  HSstate  Co.,  149  CaL  284,  86  Pac.  717, 
holding  a  bluff  may  be  part  of  inclosure  of  land  to  establish  actual  pos- 
session; Polk  V.  Beaumont  Pasture  Co.,  26  Tex.  Civ.  App.  247,  64  S.  W. 
62,  holding  inclosure  of  large  pasture  range  with  one  fence  and  use  of 
natural  barriers  not  such  visible  possession  aa  to  eetabliah  adverse 
possession;  Hyde  v.  McFaddin,  140  Fed.  442,  72  C.  C.  A.  655,  holding 
inclosure  of  large  tract  of  land  by  means  chiefly  of  natural  bound- 
aries and  a  email  amount  of  connecting  fencing  does  not  constitute 
adverse  possession. 

Actaal  FoflseBsion  of  Land  is  a  Subjection  to  will  and  dominion  of 
claimant,  usually  evidenced  by  occupation,  substantial  inclosure,  culti- 
vation or  appropriate  use. 

Approved  in  Lofstad  v.  Murasky,  152  Cal.  68,  91  Pac.  1008,  follow- 
ing rule;  Jeneen  v.  Hunter  (Cal.),  41  Pac.  17,  holding  possession  under 
license  of  owner  of  water  right  did  not  constitute  adverse  possession; 
Bennert  v.  Shirk,  163  Ind.  549,  72  N.  E.  548,  holding  possession  of 
adjoining  land  through  mistake  in  locating  boundary  eonetituted  ad- 
verse possesssipn. 

The  Words  "Against  Iaw*'  in  Code  of  Civil  Procedure,  section  657, 
subdivision  6,  includes  no  cause  falling  within  any  other  subdivision 
of  that  section. 

Approved  in  People  ▼.  Amer,  151  Cal.  307,  90  Pac.  700,  holding  mla- 
conduct  of  district  attorney  on  trial  is  not  ground  for  new  trial  within 
meaning  of  statutes;  Gagnier  v.  City  of  Fargo,  12  N.  D.  226,  96  N.  W. 
843,  holding  specification  of  error  that  "verdict  is  against  law"  means 
verdict  was  rendered  in  disregard  of  instructions;  Williams  v.  Alaska 
Commercial  Co.,  2  Alaska,  52,  holding  motion  for  now  trial  on  ground 
"against  the  law"  is  not  supported  by  showing  verdict  not  supported 
by  evidence. 

Where  Statement  on  Motion  for  New  Trial  fails  to  specify  wherein 
evidence  was  sufficient  to  justify  verdict,  appellate  court  cannot  in- 
quire into  subject. 

Approved  in  Fear  on  v.  Mull  ins,  38  Mont.  55,  98  Pac.  653,  question 
of  sufficiency  of  evidence  to  sustain  verdict  not  presented  when  ground 
of  motion  for  new  trial  was  that  plaintiff  was  guilty  of  contributory 
negligence. 

39  CaL  52-^7,  PEOPLE  ▼.  MXJBPHT. 

Indictment  must  be  Tested  by  Criminal  Practice  Act  and  not  by 
common  law. 

Approved  in  State  v.  Sly,  11  Idaho,  113,  80  Pac.  1126,  upholding 
indictment  for  murder  as  sufficiently  alleging  death  ensued  from  act. 

39  Cal.  58-^1,  HAYWABB  ▼.  8TEABNS. 

Eights  of  Transferee  After  Maturity  of  negotiable  pa^er.  See  note^ 
46  L.  B.  A.  757,  785,  788,  790. 


635  NOTES  ON  CALIFORNIA  BEPOETa    39  Cal.  6&-116 

89  OaL  65-^9,  PEOPLE  ▼.  CASTRO. 

In  Action  to  Collect  Special  School  Tax,  allegation  and  proof  that 
election  was  held  to  authorize  its  assessment  are  essential  to  juris- 
diction of  court. 

Distinguished  in  Cerini  ▼.  De  Long,  7  Gal.  App.  404,  94  Pac.  585, 
holding  certificate  of  clerk  to  additional  registration  after  that  cer- 
tified to  forty  days  before  election  not  essential  to  jurisdiction  in 
ordering  election  for  change  of  county  boundary  line. 

39  Cal.  71-72,  PITT8BTTBO  COAL  MININO  CO.  ▼.  OBEENWOOD. 

Complaint  Praying  for  Recovery  of  Land  and  to  procure  injunc- 
tion does  not  entitle  plaintiff  to  damages  on  default. 

Approved  in  Herzog  y.  Atchison,  Topeka  etc.  B.  B.  Co.,  153  Cal. 
499,  95  Pac.  899,  17  L.  B^  A.  (n.  s.)  428,  holding  complaint  states 
cause  of  action  for  specific  performance  of  contract  to  establish  sta- 
tion, and  not  for  damages  for  its  breach. 

39  Cal.  72-74,  NORRIS  ▼.  ELLIOTT. 

In  Action  for  Slander,  Proof  of  Repetition  of  words  after  suit  waa 
brought  is  admissible  to  show  malice. 

Approved  in  Pazton  v.  Woodward,  31  Mont.  212,  107  Am.  St.  Bep. 
416,  78  Pac.  218,  following  rule;  Davis  v.  Hearst,  IGO  Cal.  181,  116  Pac. 
547,  holding  instruction  that  when  defendant  republishes  libel  in  an- 
swer and  fails  to  prove  truth  at  trial  and  did  not  in  good  faith  expect 
to  prove  truth,  he  intensifies  original  wrong,  is  not  misleading. 

89  Cal.  76-80,  PEOPLE  ▼.  TBIM. 

Crime  of  Anon  and  who  may  commit  same.  See  note,  101  Am.  St. 
Bep.  22. 

39  Cal.  87-92,  STCART  v.  HAIGHT. 

Dntiea,  Performance  of  Wmcli  may  be  compelled  by  mandamus. 
See  note,  125  Am.  St.  Bep.  499. 

MandamnB  to  Governor.    See  note,  6  L.  B.  A.  (n.  s.)  752. 

39  CaL  93-98,  TAY  ▼.  HAWLEY. 

A  Judgment  cannot  Bind  a  Man  until  he  has  had  his  day  in  court. 

Approved  in  Holt  Mfg.  Co.  v.  Collins,  154  Cal.  271,  97  Pac.  518, 
holding  owner  of  threshing  machine  necessary  party  in  action  to  en- 
force lien  thereon  for  labor  of  threshing  hands. 

Service  of  Process  Sufficient  to  Constitute  due  process  of  law.  See 
note,  50  L.  B.  A.  596. 

39  CaL  98-102,  2  Am.  Rep.  427,  IK  RE  CONNER. 

'^Common-law  Jurisdiction''  defined. 

Cited  in  In  re  Wolf,  188  Fed.  520,  county  courts  of  Tennessee  are 
not  courts  of  common-law  jurisdiction. 

County  Courts  have  Common-law  Jurisdiction  within  meaning  of 
naturalization  act. 

Distinguished  in  In  re  Wolf,  188  Fed.  521,  county  courts  of  Tennes- 
see are  not  courts  of  common-law  jurisdiction. 

Powers  of  State  Legislatures  and  Courts  as  to  naturalization.  See 
note,  30  L.  B.  A.  763. 

SO  Cal.  112-116,  OAKLAND  ▼.  WHIPPLE. 

Owner  of  Property  la  Personally  Liable  to  county  for  taxes 
assessed  thereon. 
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Approved  in  dissenting  opinion  in  William  Ede  Co.  v.  Heywood, 
153  Cal.  620,  d6  Pac.  83,  22  L.  B.  A.  (n.  s.)  562,  holding  purchaser  of 
realty  who  pays  taxes  assessed  on  interest  of  mortgagee  under  mort- 
gage executed  by  his  grantor  to  release  land  from  lien  cannot  recover 
same  from  such  mortgagee,  there  being  no  contractual  relation  be- 
tween them. 

Afl  to  Where  Ships  are  Taxable.    See  note,  37  L.  B.  A.  518. 

39  OaL  116-120,  PRESTON  v.  SONORA  LODGE. 

Granting  or  Refusing  Application  to  Reopen  Case  to  hear  further 
proof  is  largely  in  discretion  of  trial  court  and  will  not  be  reviewed 
except  when  shown  that  such  discretion  has  been  abused. 

Approved  in  Hohn  v.  Pauly,  11  Cal.  App.  733,  106  Pac.  269,  hold- 
ing discretion  not  abused  in  reopening  case  after  decision. 

Mechanics'  Liens  have  Priority  in  order  of  creation. 

Approved  in  Pacific  States  Savings  etc.  Co.  v.  Duboise,  11  Idaho, 
327,  83  Pac.  515,  holding  existing  mortgage  lien  prior  to  those  of 
mechanic''s 

Distinguished  in  dissenting  opinion  in  Pacific  States  Savings  etc. 
Co.  V.  Dubois,  11  Idaho,  333,  83  Pac.  517,  majority  holding  existing 
mortgage  lien  prior  to  those  of  mechanics. 

When  Mechanics'  Liens  Superior  to  earlier  mortgages.  See  note, 
14  L.  B.  A.  305. 

39  Cal.  120-123,  DE  LEVILLAIN  V.  EVANS. 

Where  Gift  is  for  Benefit  of  Donee,  he  is  presumed  to  have  accepted 
it. 

Approved  in  Goelz  v.  People's  Sav.  Bank,  31  Ind.  App.  74,  67  N.  E. 
235,  following  rule;  Varley  v.  Sims,  100  Minn.  337,  117  Am.  St.  Rep. 
694,  111  N.  W.  270,  8  L.  R.  A.  (n.  s.)  828,  applying  rule  to  gift  causa 
mortis. 

Delivery  of  Deed  to  Third  Person  or  record,  or  delivery  for  record, 
by  grantor.     See  note,  54  L.  B.  A.  892. 

39  OaL  123-125,  OAPURO  y.  BUILDERS'  INS.  OO. 

Facts  Constituting  Fraud  When  Relied  on,  either  in  support  or 
defense  of  an  action,  must  be  pleaded. 

Approved  in  Fox  v.  Hale  etc.  Min.  Co.  (Cal.),  53  Pac.  36,  and 
Thomason  v.  De  Greayer  (Cal.),  31  Pac.  567,  both  following  rule; 
Virginia  etc.  Co.  v.  Glenwood  Lumber  Co.,  5  Cal.  App.  260,  90  Pac. 
49,  holding  evidence  of  fraudulent  sale  improperly  admitted  in  sup- 
port of  complaint  in  conversion  when  no  allegations  of  facts  consti- 
tuting fraud  are  set  forth. 

39  Cal.    125-134,   MANDEVILLE    ▼.    SOLOMON. 

Tenant  in  Common  Who  Purchases  Outstanding  Title  holds  it  for 
common  benefit  of  all  tenants  if  they  exercise  reasonable  diligence 
in  electing  to  participate  in  its  benefits. 

Approved  in  Smith  v.  Goethe,  159  Cal.  635,  115  Pac.  226,  following 
rule;  Stevensen  v.  Boyd,  153  Cal.  36,  96  Pac.  287,  49  L.  B.  A.  (n. 
s.)  525,  holding  right  to  participate  in  benefits  of  outstanding  title 
lost  by  laches  of  tenant  in  common  in  claiming  such  benefit;  Byason 
V.  Dunten,  164  Ind.  97,  99,  73  N.  E.  78,  holding  son  who  purchased 
land  held  by  himself  and  mother  as  cotenants  at  mortgage  sale  and 
asserted  no  rights  against  mother  for  some  years  after  his  majority. 
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could  not  in  equity  assert  any  right  against  mother's  remote  grantee; 
Nalle  V.  Parks,  173  Mo.  625,  73  S.  W.  598,  where  cotenant  failed  to 
pay  share  of  purchase  price  paid  by  other  cotenant  at  sales  under 
deeds  of  trust  to  which  land  was  subject,  he  abandoned  right  to  share 
in  title  thus  acquired;  Likens  t.  Likens,  136  Wis.  327,  117  N.  W.  801, 
failure  of  coheir  for  ten  years  to  assert  claim  against  coheirs  who 
purchased  mortgaged  premises  of  ancestor  barred  his  right  in  such 
land. 

Ladies  as  Affecting  Cotenant's  Bight  to  benefit  of  purchase  of  out- 
standing title.     See  note,  19  L.  R.  A.  (n.  s.)  526. 

39  OaL  134-136,  SOBER  ▼.  CALAVERAS  OO. 

Implied  Liability  of  Coimty  for  Literest  on  its  obligations.  See 
note,  17  L.  R.  A.  (n.  s.)  557. 

39  Cal.  137-144,  HASTINGS  ▼.  CUNNINGHAM. 

Execution  may  be  Issaad  and  Served  before  docketing  judgment. 

Approved  in  Baum  v.  Roper,  1  Cal.  App.  437,  82  Pac.  391,  holding 
Talid  writ  of  possessioti  issued  after  filing  of  decision  but  before 
entry  of  judgment. 

39  Cal.  146-150,  HIBBABD  ▼.  SMITH. 

Order  Sustaining  or  Overruling,  a  Demurrer  is  not  appealable. 

Approved  in  Litch  v.  Kerns,  8  Cal.  App.  748,  97  Pac.  898,  holding 
appeal  must  be  dismissed  when  no  judgment  has  been  entered  upon 
overruling  demurrer. 

Malice  on  Part  of  Judge  Trying  Case  is  not  in  itself  ground  for 
reversal. 

Denied  in  Day  v.  Day,  12  Idaho,  563,  86  Pac.  533,  reversing  order 
refusing  change  of  venue  asked  on  ground  of  prejudice  of  judge. 

39  Cal.  151-153,  2  Am.  Rep.  430,  COWELL  V.  LUMLEY. 

Rights  and  Liabilities  of  Tenant  on  destruction  of  leased  building. 
See  note,  22  L.  R.  A.  614. 

39  Cal.  151-153,  2  Am.  Rep.  430,  COWELL  v.  LUMLET. 

A  Tenant  is  not  Relieved  from  Obligation  to  pay  rent  because  de- 
prived of  beneficial  enjoyment  of  rented  premises  by  inevitable  cas- 
ualty. 

Approved  in  Meek  v.  Cunha,  8  Cal.  App.  100,  96  Pac.  107,  refusing 
to  apportion  rent  when  crop  on  leased  land  was  destroyed  by  flood. 

Rights  and  Liabilities  of  Tenant  on  destruction  of  leased  building. 
See  note,  22  L.  R.  A.  614. 

39  CaL   157-168,   DE  GODEY  V.   GODET. 

Wife's  Interest  in  Community  Property  is  so  vested  in  her  that  hus- 
band cannot  deprive  her  of  it  by  last  will  or  alienate  merely  for  pur- 
pose of  devesting  her  interest. 

Approved  in  Estate  of  Moffitt,  153  Cal.  361,  95  Pac.  654,  20  L.  R. 
A.  (n.  a.)  holding  wife  takes  one-half  of  community  property  as  heir; 
Tabler  v.  Peverill,  4  Cal.  App.  676,  88  Pac.  996,  after  divorce  hus- 
band and  wife  are  tenants  in  common  to  community  property  not 
disposed  of  in  decree;  dissenting  opinion  in  Reade  v.  de  Lea,  14  N.  M. 
474,  95  Pac.  142,  majority  upholding  deed  of  husband  alone  to  com- 
munity property. 


39  Cal.  16^189    NOTES  ON  CALIFORNIA  HEPOBTS.  63S 

Distin^ruiBhed  in  Beade  v.  de  Lea,  14  N.  M.  403,  95  Pac.  137,  up- 
holding deed  of  husband  alone  to  community  property. 

Bffect  of  Divorce  on  Community  Property  in  ab8en<se  of  adjadica- 
tion.     See  note,  11  L.  B.  A.  (n.  s.)  103. 

Wli«n  Divorce  ii  Oranlied  Neither  Party  is  thereby  deprived  of 
his  or  her  interest  in  community  property. 

Approved  in  Coats  v.  Coats,  160  Cal.  679,  118  Pac.  445,  decree  an- 
nulling marriage  in  action  in  which  no  property  rights  were  in  issue 
does  not  estop  wife  from  suing  for  portion  of  community  accumula- 
tions; Ambrose  v.  Moore,  46  Wash.  466,  90  Pac.  589,  11  L.  B.  A. 
(n.  e.)  103,  holding  husband  and  wife  to  be  tenants  in  common 
of  community  property  after  divorce,  where  decree  failed  to  deter- 
mine property  rights. 

Wbere  Wife  is  Sued  for  Divorce  and  by  Fraud  is  prevented  from 
defending  and  decree  does  not  settle  community  rights,  she  may  sue 
for  recovery  of  her  interest. 

Distinguished  in  Bedal  v.  Sake,  10  Idaho,  278,  280,  77  Pac.  641, 
642,  66  L.  B.  A.  60,  where  wife  abandoned  husband  in  one  state  and 
secured  divorce  and  remarried  in  another,  sAe  could  not  sue  to  re- 
cover any  interest  in  community  with  first  husband. 

Dissolution  or  Continuing  in  Force  of  Preliminary  Xajunctlon  after 
answer  is  filed  is  largely  within  discretion  of  court. 

Approved  in  Humphrey  v.  Buena  Vista  Water  Co.,  2  Cal.  App.  543, » 
84  Pac.  297,  holding  preliminary  injunction  properly  sustained  after 
sustaining  demurrer  to  complaint  when  amended  complaint  was  filed 
before  hearing  motion  to   dissolve  injunction. 

39  CaL  169-178,  WAUGENHEpC  v.  GRAHAM. 

Time  for  Performance  of  Simple  Contract  in  writing  may  be  waived 
or  extended  by  subsequent  oral  agreement. 

Overruled  in  Standard  Box  Co.  v.  Mutual  Biscuit  Co.,  10  Cal.  App. 
752,  103  Pac.  940,  holding  parol  evidence  inadmissible  to  vary  terms 
of  written  option  by  showing  extension  thereof. 

If  Pleading  Contains  No  Cause  of  Action  or  defense,  adverse  party 
may  object  at  trial  to  introduction  of  evidence  thereunder. 

Approved  in  Coram  v.  Ingersoll,  148  Fed.  173,  78.  C.  C.  A.  303,  hold- 
ing judgment  of  dismissal  on  sustaining  objection  to  introduction  of 
evidence  on  ground  that  complaints  did  not  state  cause  of  action 
equivalent  to  judgment  on  general  demurrer. 

39  CaL  179>189,  BBENHAM  ▼.  STOBT. 

Upon  Death  of  Ancestor  Heir  Becomes  at  Once  Vested  with  the  full 
property,  subject  only  to  temporary  possession  of  administrator  for 
purposes  of  administration. 

Approved  in  Baulet  v.  Northwestern  etc.  Ins.  Co.,  157  Cal.  227,  107 
Pac.  297,  and  Estate  of  Vance,  152  Cal.  763,  93  Pac.  1011,  both  fol- 
lowing rule;  Trippet  v.  State,  149  Cal.  530,  86  Pac.  1087,  8  L.  B.  A. 
(n.  s.)  1210,  holding  right  of  state  to  inheritance  tax  vests  on  death 
of  decedent,  but  state  cannot  have  possession  without  duei  appraise- 
ment and  notice;  Estate  of  Kennedy,  157  Cal.  522,  108  Pac.  282, 
holding  sole  devisee  under  will  took  title  subject  to  payment  of 
allowance  for  support  of  family  and  to  homestead  set  apart  by  court; 
Noon's  Estate,  49  Or.  291,  88  Pac.  675,  holding  rights  of  devisees  once 
fixed  upon  death  of  devisor  could  not  be  altered  by  legislation  sub- 
jecting realty  to  sale  for  debts. 
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It  Is  Duty  of  AdminifltratOT  to  Take  Charge  of  estate  to  settle 
claims  and  when  satisfied  to  pass  it  over  to  heir.  ^ 

Approved  in  Estate  of  Bljthe,  2  Cof .  Prob.  162,  denying  right  of 
administrator  to  expend  money  to  preserve  Mexican  lands  from  for- 
feiture under  conditions  of  grants. 

Oauses  for  Which  Decedent'8  Beal  Estate  may  be  sold.  See  note, 
79  Am.  St.  Bep.  90. 

Liability  of  Heir  or  Devisee  for  debt  of  ancestor.  See  note,  112 
Am.  St.  Bep.  1021. 

39  OaL  189-228,  2  Am.  Bep.  432,  HABPENDINO  T.  HAIOHT. 

Mandamns  Lies  to  Oompel  Qovemor  to  perform  ministerial  acts 
required  by  law  and  not  included  within  powers  confided  to  his  dis- 
cretion by  Constitution. 

Approved  in  State  v.  Brooks,  14  Wyo.  414,  84  Pac.  491,  6  L.  B.  A. 
(n.  s.)  750,  reaffirming  rule;  Elliott  v.  Pardee,  149  Cal.  520,  86  Pae. 
1089,  holding  mandamus  lies  to  compel  governor  to  pass  upon  peti- 
tion of  electors  of  sixth  class  city  to  appoint  election  commission 
when  city  has  failed  to  hold  election;  Directors  of  Insane  Asylum 
V.  Wolfly,  3  Ariz.  133,  22  Pac.  383,  8  L.  B.  A.  188,  refusing  mandate 
at  instance  of  directors  of  territorial  asylum  to  compel  governor  to 
sign  warrant  on  treasurer  for  funds  for  asylum. 

Denied  in  Bice  v.  Draper,  207  Mass.  578,  93  N.  E.  822,  mandamus 
does  not  lie  to  compel  governor  to  perform  any  part  of  official 
duties. 

Mandamus  to  Qoremor.    See  note,  6  L.  B.  A.  (n.  s.)  752. 

Mandamus  to  Compel  DeUTsry  of  Copy  or  to  require  promulgation 
of  statute.    See  note,  22  L.  B.  A.  (n.  s.)  1089. 

Blotives  of  Legislature  are  not  Proper  subject  for  judicial  inquiry 
in  passing  on  construction  of  statute. 

Approved  in  Lukens  v.  Nye,  156  Cal.  505,  105  Pac.  596,  following 
rule. 

Betom  of  Bill  by  Ooyemor  to  House  in  which  it  originated  with 
objections  must  be  within  ten  days  to  allow  such  house  to  enter  ob- 
jections and  reconsider  bill. 

Approved  in  State  v.  Wheeler,  172  Ind.  587,  89  N.  E.  5,  holding 
bill  returned  too  late  on  last  day  of  session  to  constitute  valid  re- 
turn; Casey  v.  Deadhian,  191  Mass.  371,  77  N.  E.  717,  holding  invalid 
veto  of  bill  by  return  in  statutory  time  without  objections  stated; 
State  V.  Junkin,  79  Neb.  538,  113  N.  W.  258,  holding  governor  re- 
tained power  to  approve  or  veto  bills  for  statutory  time  so  long  as 
they  remained  in  his  possession. 

Bill  Begolarly  Transmitted  to  Qoyemor,  and  not  recalled  by  houses 
nor  vetoed  by  governor  becomes  law. 

Beaffirmed  in  City  of  Eneley  v.  Simpson,  166  Ala.  385,  52  So.  67. 

89  Cal.  224-232,  QEABY  V.  SIMMONS. 

Court  may  Grant  Nonsuit  After  Evidence  on  both  sides  has  been 
heard,  where,  if  nonsuit  had  been  denied,  and  verdict  found  for  plain- 
tiff, it  would  have  been  set  aside  as  contrary  to  evidence. 

Approved  in  Bohn  v.  Pacific  Electric  By.  Co.,  5  Cal.  App.  624,  91 
Pac.  116,  holding  nonsuit  properly  granted  at  close  of  all  the  evidence 
in  action  for  wrongful  death,  where  it  appeared  plaintiff  was  guilty 
of  contributory  negligence. 
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39  OaL  238-246,  BANKS  t.  MOBENO. 

•   Orant  of  Tract  of  Land  by  Name  will  OoiiTey  whole  title  when  its 

boundaries  are  notorious  and  well  defined. 

Approved  in  Togni  t.  Slocomb,  12  Cal.  App.  737,  108  Pae.  725, 
ftolding  sufficient  description  that  identified  land  by  calls  of  in- 
strument or  descriptive  features  of  grant. 

89  OaL  247-256^  MAOK  ▼.  WETZLAB. 

Mortgage  Does  not  Oonvej  Legal  Title  for  any  purpose,  either  be- 
fore or  after  condition  broken. 

Approved  in  Steams-Bogers  Co.  v.  Aztee  Co.,  14  N.  M.  332,  93 
Pac.  714,  mortgagee  has  no  such  title  in  land  as  to  require  him  to 
post  notice  of  nonliability  under  mechanic's  lien  law. 

89  OaL  26&-260,  EOKABT  ▼.  OAMPBELL. 
Failure  on  Part  of  Applicant  for  Purchase  of  State  Lands  to  pay 

first  installme^it  of  price  forfeits  right  to  purchase. 

Approved  in  Messenger  v.  Kingsbury,  158  Cal.  615,  112  Pac.  67, 
applicant  for  purchase  of  tide  lands,  who  merely  files  affidavit  and 
application  to  purchase  without  making  payment,  acquires  no  such 
vested  right  as  prevents  repeal  of  law  authorizing  sale. 

89  OaL  287-291,  SAUNDEBS  ▼.  WEBBEB. 

Discretionary  Power  Under  Deed  of  Trost  cannot  be  delegated  to 
stranger. 

Approved  in  Cramton  ▼.  Butledge,  157  Ala.  148,  47  So.  216,  holding 
power  of  sale  given  in  will  could  not  be  delegated  to  probate  court. 

Judgment  tn  Forcible  Entry  and  Detainer  against  husband  is  suffi- 
cient to  put  out  wife  who  claimed  land  as  sole  trader  and  was  not 
party  to  action. 

Approved  in  Delacey  v.  Commercial  Trust  Co.,  51  Wash.  547,  130 
Am.  St.  Bep.  1112,  99  Pae.  576,  holding  writ  of  possession  in  eject- 
ment could  be  executed  against  members  of  defendant's  family  who 
entered  pendente  lite. 

Distinguished  in  Gustin  v.  Crockett,  44  Wash.  541,  87  Pac.  840, 
holding  judgment  for  possession  against  husband,  wife  not  being 
party,  of  community  property,  not  to  be  bar  to  action  by  husband  and 
wife  to  have  deed,  executed  by  them  prior  to  suit  for  possessioui  de- 
clared mortgage  and  judgment  set  aside. 

39  OaL  292-804,  AGABD  ▼.  VALENOIA. 

Perpetoal  Injunction  Against  Judgment  In  Ejectment  will  not  be 
granted  on  grounds  which  could  have  been  set  up  as  legal  defense 
in  the  action  at  law. 

Approved  in  Brum  v.  Ovins,  154  Cal.  21,  129  Am.  St.  Bep.  137,  96 
Pac.  878,  refusing  to  enjoin  execution  on  default  judgment  on  ground 
that  defendant  was  served  under  error  in  name  which  he  could  have 
pleaded  in  defense. 

In  Suit  for  Specific  Performance  it  must  be  affirmatively  shown 
that  the  contract  is  fair  and  just  and  inequity  will  not  arise  from 
its  enforcement. 

Approved  in  White  y.  Sage,  149  Cal.  615,  616,  87  Pae.  194,  Win- 
Chester  v.  Becker,  8  Cal.  App.  369,  97  Pae.  75,  and  Elliott  v.  Eliott, 
3  Alaska,  364,  all  following  rule;  Porter  v.  Anderson,  14  Cal.  App. 
721|  113  Pac.  347,  holding  complaint  for  specific  performance  insuffi- 
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• 
eient  in  not  alleging  fairness  of  contract;  Martin  t.  Condrey,  13  Gal. 
App.  620,  110  Pac.  457,  refusing  to  reform  and  specifically  enforce 
contract  where  not  ayerred  that  it  was  fair  and  just;  Marsh  ▼.  Lott, 
8  Cal.  App.  392,  97  Pac.  166,  refusing  specific  performan<^e  on  option 
as  being  unfair;  Herzog  y.  Atchison,  Topeka  etc.  B.  B.  Co.,  153  Gal. 
501,  95  Pac.  900,  17  L.  B.  A.  (n.  s.)  428,  refusing  to  enforce  contract 
for  location  of  railroad  station,  which  would  serye  priyate  interests, 
but  interfere  with  public  service  of  road;  Kaiser  y.  Barron,  153  Gal. 
790,  96  Pac.  807,  refusing  to  sustain  specific  performance  where  find- 
ing that  contract  was  fair  and  reasonable  was  not  supported  by  alle- 
gation and  proof;  Sunrise  Land  Co.  y.  Boot,  160  Oal.  98,  116  Pac.  73, 
mere  allegation  that  contract  for  sale  of  land  was  in  writing  and  that 
eale  was  "legally  and  fairly"  made  is  insufficient;  Marks  y.  Gates, 
2  Alaska,  527,  refusing  specific  performance  of  contract  for  sale  of 
land  as  being  inequitable;  Burke  y.  Mead,  159  Ind.  257,  64  N.  E.  882, 
refusing  specific  performance  of  •contract  under  which  plaintiff's  duty 
was  uncertain. 

Appeal  Does  not  Lie  from  Order  sustaining  demurrer,  but  such  rul- 
ing may  be  reviewed  on  appeal  from  judgment. 

Beaffirmed  in  Hadsall  v.  Case,  15  Gal.  App.  542,  115  Pac.  331. 

89  Oal.  304-306,  HUNT  ▼.  DOHBS. 

Proceedings  to  Enforce  Mortgage  for  part  of  mortgage  debt.  See 
note,  37  L.  B.  A.  741. 

39  Oal.  306-309,  ESTATE  OF  LEWIS. 

Probate  Oonrt  may  Compel  Execution  of  conveyance  by  adminis- 
trator in  conformity  with  sale  under  its  order. 

Cited  in  Estate  of  Johnson,  4  Cof.  Prob.  502,  arguendo. 

39  Oal.  309-314,  BENSLEY  V.  ELLIS. 

Practice  Act,  Section  68,  as  Amended  in  1866,  completely  super- 
seded former  section  whose  words  it  re-enacted. 

Approved  in  dissenting  opinion  in  People  v.  McNuIty  (Gal.),  28 
Pac.  823,  holding  Penal  Code  amendment  of  1891,  directing  execution 
to  be  carried  out  by  wardens  of  state  penitentiaries,  ex  post  facto  as 
to  prisoners  awaiting  execution. 

89  CaL   315-318,  HIBSCH  ▼.  BAND. 

Act  of  Deputy  Maratial  in  Official  Capacity  is  the  act  of  his  prin- 
cipal. 

Beaffirmed  in  People  v.  Yasquez,  9  Cal.  App.  547,  99  Pac.  983. 

Liability  of  Minlaterial  Officers  for  nonperformance  and  misper- 
formance  of  official  duties.     See  note,  95  Am.  St.  Bep.  129. 

89  CaL  320-325,  COGSWELL  ▼.  BULL. 

Nothing  will  be  Assumed  in  Favor  of  pleader  which  is  not  averred 
or  may  be  implied  from  averments. 

Approved  in  Witham  v.  Blood,  124  Iowa,  699,  100  N.  W.  559,  hold- 
ing plaintiff  presumed  to  have  stated  case  in  pleading  as  strongly  as 
facts  will  justify. 

89  CaL  326-336,  PEOPLE  ▼.  PHIPPS. 

When  Independent  Facta  are  Belied  on  to  identify  accused  as  per- 
son committing  offense,  each  essential  independent  fact  in  the  series 
I  Oal.  Note»— 41 
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relied  on  to  create  presumption  of  guilt  must  be  established  beyond 
reasonable  doubt. 

Distinguished  in  People  ▼.  Bond,  13  Cal.  App.  182,  109  Pac.  154, 
holding  rule  applies  to  jury  rather  than  to  appellate  court,  and 
rational  inference  of  guilt  from  record  ia  all  that  is  essential. 

Olrcumstantlal  Evidence.    See  note,  97  Am.  St.  Rep.  779. 

Where  Acta  Constitating  Offense  are  Stated  in  indictment|  it  is 
sufficient  although  wrong  appellation  is  given. 

Reaffirmed  in  Brady  v.  Territory,  7  Ariz.  17,  60  Pac.  699. 

89  OaL  336-338,  OBXTEBS  ▼.  FESSLER. 

Price  Actually  Paid  on  Oontract  ia  Immaterial  in  suit  for  damages 
for  fraud,  the  purchaser  being  entitled  to  full  value  of  whatever 
articles  purchased  were  represented  to  be. 

Approved  in  Spreckels  v.  Oorrill,  152  Cal.  390,  92  Pac.  1015,  fol- 
lowing rule;  Bechtel  v.  Chase,  156  Cal.  711,  106  Pac.  82,  holding  party 
induced  to  exchange  property  by  fraud  could  bring  action  for  deceit 
and  recover  value  goods  received  by  him  would  have  had  were  repre- 
sentations true. 

MiarepreBentatloik  as  to  Value  of  Goodwill  of  business  knowingly 
made  by  vendors  is  fraudulent. 

Approved  in  Collins  v.  Chipman,  41  Tex.  Civ.  App.  578,  95  8.  W. 
674,  holding  as  fraudulent  false  representation  as  to  value  of  stock 
made  by  president  of  corporation  to  purchaser. 

Distinguished. in  Craig  v.  Wade,  159  Cal.  173,  112  Pac.  891,  holding 
report  in  form  of  circular  to  stockholders  concerning  business  and 
assets  of  corporation  was  not  fraudulent  within  Civil  Code,  section 
316. 

Expression  of  Opinion  as  Frand.    See  note,  35  L.  R.  A.  426. 

89  OaL  345-364,  2  Am.  Rep^  451,  POORMAN  ▼.  D.  O.  MILIJl  ft  00. 

Advances  on  Notes  and  Otber  Obligations  given  for  gambling  debts. 
See  note,  119  Am.  St.  Rep.  178. 

Effect  of  Transfer  of  Negotiable  Instmment  to  secure  money  for 
gambling.    See  note,  22  L.  R.  A.  (n.  s.)  629. 

89  OaL  854-859,  REILT  Y.  LANCASTER. 

Judgment  Reciting  That  All  Owners  and  claimants  of  property  have 
been  summoned  and  have  defaulted  is  conclusive  on  that  point  on 
collateral  attack,  although  one  owner  was  not  summoned. 

Distinguished  in  White  v.  White,  66  W.  Va.  82,  135  Am.  St.  Rep. 
1013,  66  S.  E.  4,  decree  reciting  service  on  and  appearance  of  all  adult 
defendants  eonstrued  as  applying  only  to  those  actually  served  with 
summons,  where  some  defendants  were  nonresidents  and  proceeded 
against  by  publication. 

Defendant  in  Ejectment  can  Only  Set  Up  Title  acquired  pendente 
lite  by  amending  answer  and  averring  title  as  so  acquired. 

Approved  in  Bush  v.  Pioneer  Mining  Co.,  179  Fed.  80,  102  C.  C.  A. 
372,  holding  in  ejectment  evidence  of  title  acquired  after  commence- 
ment of  action  could  only  be  offered  under  supplemental  complaint 
setting  up  such  title;  Bush  v.  Pioneer  Mining  Co.,  3  Alaska,  615, 
holding  title  obtained  by  plaintiff  in  ejectment  after  filing  complaint 
can  only  be  pleaded  by  supplemental  complaint. 
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Party  IKniote  Duty  It  Was  to  Pay  Taxes  eannat  avail  himself  of 
title  acquired  through  tax  deed. 

Approved  in  Brooks  v.  Gamer,  20  Okl.  257,  94  Pac.  702,  and  Oppen- 
heimer  v.  Levi,  96  Md.  306,  64  Atl.  76,  60  L.  B.  A.  729,  both  following 
rule. 

Bight  of  Tenant  to  Acq,iilre  Title  not  inconsistent  with  landlord's 
at  commencement  of  tenancy.    See  note,  54  L.  B.  A.  939. 

What  Oonstltates  Real  Estate  for  purposes  of  taxation.  See  note, 
15  L.  B.  A.  '297. 

39  OaL  360-S69,  2  Am.  Bep.  456,  McaABY  v.  HASTINGS. 

Covenant  of  Warranty  In  Deed  is  not  hiroken  without  eviction. 

Approved  in  Hajden  v.  Patterson,  39  Colo.  19,  88  Pac.  438,  holding 
covenant  of  seisin  and  lawful  right  broken  when  made  where  grantor 
had  no  title. 

Breach  of  Covenant  of  Warranty  by  eviction.  See  note,  122  Am. 
St.  Bep.  856,  857,  85S. 

Damages  for  Breach  of  Warranty  when  there  has  been  actual  loss 
of  premises  is  purchase  money  and  interest. 

Distinguished  in  Madden  v.  Caldwel^  Land  Co.,  16  Idaho,  64,  100 
Pac.  359,  21  L.  B.  A.  (n.  s.)  332,  holding  damages  for  breach  of 
warranty  to  be  adequate  compensation  for  injury  sustained. 

39  CaL  S70-S80,  PEOPI£  ▼.  TUBNER 

After  Iflsoa  of  Fact  Joined  in  Criminal  Case  every  step  taken  to 
determine  issue  up  to  and  including  verdict  must  be  regarded  as 
arising  "during  course  of  trial"  under  section  440,  Criminal  Pro- 
cedure Act. 

Approved  in  People  v.  White,  5  Cal.  App.  340,  90  Pac.  476,  holding 
visit  of  jury  to  scene  of  crime  a  proceeding  in  course  of  trial;  Green 
V.  Duvergey,  146  Cal.  385,  80  Pao.  236,  holding  order  of  court  requir- 
ing plaintiff  to  make  deposit  in  court  as  condition  to  going  to  trial 
reviewable  as  error  of  trial. 

Objections  to  Indictment  Which  are  Property  Presented  on  motion 
to  set  aside  are  deemed  waived  by  plea. 

Approved  in  Oligschlager  v.  Territory,  15  Okl.  145,  7^  Pac.  915,  fol- 
lowing rule;  Shivers  v.  Territory,  13  Okl.  475,  74  Pac.  902,  objection 
that  indictment  was  not  "found"  or  "indorsed"  cannot  be  raised 
for  first  time  on  appeal. 

Motion  to  Set  Aside  Indictment  may  be  made  on  ground  of  bias 
of  grand  jurors. 

Approved  in  Parker  v.  Territory,  5  Ariz.  290,  52  Pac.  3d4,  holding 
such  motion  improperly  made  unless  grounds  were  not  set  forth; 
State  V.  Mott,  29  Mont.  297,  300,  304,  74  Pac.  730,  731,  732,  bias  of 
juror  when  sworn,  concealed  on  voir  dire,  is  ground  for  new  trial. 

39  Cal.  381-386,  MOBBISON  v.  LODS. 

False  Bepresentation  Inducing  Contract  Is  not  Ground  for  rescission 
unless  injury  is  shown  to  result  from  performance. 

Approved  in  United  Beal  Estate  etc.  Co.  v.  Barnes,  159  Cal.  247, 
113  Pac.  169,  appointment  of  interested  persons  as  commissioners 
to  assess  damages  and  benefits  under  act  of  1889  is  not  actual  fraud 
on  property  owners;  Sonnesyn  v.  Akin,  14  N.  D.  256,  104  N.  W.  1029, 
holding  injury  not  shown. 
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Real  Estate  Broker's  Commissions  as  affected  by  negligence,  fraud, 
or  default  of  principal,  and  defective  title.  See  note,  43  L.  R.  A. 
604. 

38  OaL  S89-393»  HIMMELBiANN  ▼.  SPANAOEZi. 

In  Complaint  in  Foreclosure,  Allegation  that  defendants  had  or 
claimed  to  have  interest  in  premises  is  sufficient. 

Approved  in  Wardlow  v.  Middleton,  156  Gal.  586,  105  Pac.  738, 
holding  as  sufficient  to  show  defendants  other  than  mortgagor  to 
be  proper  parties  allegation  that  they  "had  or  claimed  some  interest 
in  premises  subsequent  and  subject  to  mortgage." 

No  Setoff  can  be  had  Against  a  Tax  unless  specially  allowed  by 
statute. 

Distinguished  in  Bodley  etc.  v.  Finley's  Executor,  111  Ky.  621,  64 
S.  W.  440,  holding  setoff  may  be  pleaded  against  claim  of  contractor 
for  cost  of  street  improvement  although  governmental  power  of  taxa- 
tion is  exercised  in  his  favor. 

I>amag68  for  Injury  to  Property  Against  which  street  assessment 
issued  cannot  be  set  up  as  counterclaim  in  action  for  assessment. 

Approved  in  Engebretson  v.  Gay,  158  Gal.  29,  109  Pac.  880,  in 
action  to  forecloee  street  assessment  lien,  owner  cannot  cross-complain 
for  damages  arising  from  piling  of  dirt  by  contractor  on  land. 

Defects  In  Work  as  Defense  to  Assessment  for  local  improve- 
ment.   See  note,  56  L.  R.  A.  918,  923. 

Miscellaneous. — Cited  in  Holl  v.  Achi,  18  Haw.  176,  to  point  that  in 
absence  of  statutory  method  for  foreclosing  statutory  lien  it  may 
be  foreclosed  in  equity. 

39  Cal.  393-401,  PEOPLE  ▼.  JOSSELTN% 

In  Trial  for  Abortion  Alleged  to  have  Been  Produced  by  instru- 
ment, use  of  instrument  is  gist  of  action  and  evidence  of  its  use 
given  by  prosecuting  witness  must  be  corroborated. 

Approved  in  People  v.  Wah  Hing,  15  Cal.  App.  207,  114  Pac.  421, 
holding  corroboration  of  means  not  essential  but  only  of  criminal 
intent. 

Who  Is  an  Accomplice.    See  note,  138  Am.  St.  Rep.  273,  a77. 

39  CaL  401-402,  HTMMTJ.MANN  ▼.  SPANAOEL. 

Default  to  Complaint  Confesses  Its  Allegations. 

Reaffirmed  in  Madison  v.  Octave  Oil  Co.,  154  Cal.  770,  99  Pac.  177. 

Objections  to  Sufficiency  of  Statement  of  Facts  in  complaint  but 
not  to  sufficiency  of  facts  themselves  must  be  presented  by  special 
demurrer. 

Reaffirmed  in  Union  Ice  Go.  ▼.  Boyle,  6  Gal.  App.  288,  92  Pac  114. 

39  Cal.  403-405,  PEOPLE  ▼.  AMBS. 

To  Obtain  Conviction  on  Evidence  of  Accomplice,  there  must  be 
corroborative  eviderce  tending  to  criminate  accused,  aside  from  and 
without  aid  of  testimony  of  accomplice. 

Approved  in  People  v.  Leavens,  12  Gal.  App.  184,  106  Pac.  1106, 
holding  testimony  corroborating  that  of  accomplice  need  not  be 
<^,ufficient  of  itself  to  establish  guilt,  but  must  tend  to  implicate  de- 
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fendant  and  connect  Mm  with  the  crime;  People  t.  Larsen  (Cal.}i 
34  Cal.  516,  holding  accomplice  evidence  in  case  not  independent!/ 
corroborated;  State  v.  Gordon,  105  Minn.  219,  117  N.  W.  484,  hold- 
ing accomplice's  testimony  corroborated;  Cooper  v.  Territory,  19  Okl. 
501,  91  Pac.  1034,  holding  accomplice's  testimony  not  sufficiently 
corroborated. 

Oolivlctlon  on  Testimony  of  Accomplice.  See  note,  98  Am.  St. 
Rep.  168,  169. 

39  OaL  406-407,  PEOPLE  ▼.  TOWKSLEY. 

Indictment  for  Grand  Larceny  in  Stealing  Horse  need  not  state 
yalue  of  horse. 

Approved  in  State  v.  La  Chall,  28  Utah,  83,  77  Pac.  4,  upholding 
indictment  for  robbery  by  forcibly  taking  money  from  person  of 
another  which  did  not  state  amount  taken. 

89  OaL  407-410,  PHELPS  ▼.  XTTnON  COPPEB  MINING  CO. 

Motion  for  New  Trial  on  ground  of  insufficiency  of  evidence  to 
justify  verdict  is  addressed  to  discretion  of  court,  and  will  be  re- 
versed only  for  manifest  abuse  of  discretion. 

Approved  in  Kerr  v.  Kerr  (Cal.),  13  Pac.  655,  and  Gutierrez  v. 
Brinkerhoff   (Cal.),  1  Pac.   486,  both  following  rule. 

39  OaL  411-412,  BEGUHL  ▼.  SWAN. 

Mandamns  as  Proper  Eemedy  against  public  officers.  See  note 
98  Am.  St.  Rep.  890. 

Se  OaL  412-427,  2  Am.  Bep.  462,  PAGE  ▼.  TOWJiEBL 

In  Action  to  Becorer  Personal  Property  of  fluctuating  value  meas- 
ure of  damages  is  highest  market  value  within  reasonable  time 
after  taking  of  property,  with  interest  from  time  of  estimation  of 
such  value. 

Approved  in  McCrea  v.  McGrew,  9  Idaho,  385,  75  Pac.  68,  reaffirm- 
ing rule;  Lynch  v.  McGham,  7  Cal.  App.  134,  93  Pac.  1044,  holding 
interest  on  value  of  property  converted  is  allowed  by  code  in  lien 
of  damages  for  its  detention;  Benjamin  v.  Huston,  16  8.  D.  576,  577, 
94  N.  W.  586,  and  Lindsey  v.  Hewitt,  42  Ind.  App.  579,  86  N.  E. 
448,  both  holding  measure  of  damages  in  suit  on  replevin  bond  is 
value  of  property  at  time  replevied  plus  legal  interest. 

Interest  on  Unliquidated  Damages.    See  note,  28  L.  B.  A.  (n.  s.)  42. 

Snccessfnl  Plaintiff  in  Ejectment  cannot  Becover*crop  grown  and 
harvested  while  defendant  was  in  possession,  but  may  recover  for 
use  and  occupation. 

Approved  in  Snyder  ▼.  Harding,  38  Wash.  674,  80  Pac.  .792,  re- 
affirming rule;  Johnson  v.  Cook,  96  Mo.  App.  447,  70  S.  W.  526,  hold- 
ing purchaser  at  execution  sale  of  land  could  not  claim  growing 
crops  from  lessee  of  judgment  debtor. 

Distinguished  in  Hartshorne  v.  Ingles,  23  Okl.  541,  101  Pac.  1047, 
23  L.  B.  A.  (n.  s.)  531,  successful  plaintiff  entitled  to  matured  un- 
severed  crop  standing  at  time  of  delivery  of  possession;  Myer  ▼. 
Eoberts,  50  Or.  83,  126  Am.  St.  Rep.  733,  89  Pac.  1052,  12  L.  E.  A. 
(n.  s.)  194,  one  who  secured  and  maintained  possession  of  land  by 
injunction  wrongfully  issued  after  landlord  had  re-entered  for  con- 
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ditions  broken  not  entitled  to  crops  grown  thereon  and  harvested  bj 
him. 

Bight  of  Owner  Ont  of  Possession  to  crops  grown  hj  occupant. 
See  note,  126  Am.  St.  Rep.  797. 

39  Cal.  428-^32,  PEOPLE  T.  DOSa. 

Indictment  Presented  Against  Superintendent  of  schools  considered 
and  held  to  sufficiently  designate  office  held  by  defendant. 

Approved  in  Showers  v.  Caddo  County,  14  Okl.  160,  77  Pac.  189, 
upholding  indictment  against  director  and  clerk  of  school  district. 

Evidence  In  Embezzlement  moat  Show  that  accused  occupied 
fiduciary  relation  implying  special  trust  and  confidence. 

Approved  in  State  v.  Ives,  128  La.  275,  54  So.  796,  following  rule. 

39  CaL  434-439,  CHABOT  ▼.  TITOKEB. 

Failure  to  Prosecute  Motion  for  New  Trial  for  three  months  is 
not  such  laches  as  will  warrant  interference  with  discretion  of 
court  in  granting  motion. 

Approved  in  Boin  v.  Spreckels  Sugar  Co.,  155  Cal.  615,  102  Pac. 
939,  holding  failure  to  orally  direct  court's  attention  to  grounds 
of  motion  for  new  trial,  and  submission  on  bill  of  exceptions  did 
not  justify  refusal  to  consider  motions. 

Debt  Barred  by  Limitations  l8  Sufficient  Consideration  for  new 
promise  to  pay. 

Approved  in  Hoover  v.  Wasson,  11  Cal.  App.  595,  106  Pac.  948, 
holding  note  barred  by  statute  supported  contract  to  convey  land. 

Moral  Obligation  as  Oonsideration  for  poromise.  See  note,  53  L. 
R.  A.  362. 

Opinion  of  Court  in  Support  of  Decision  is  not  subject  to  review 
by  appellate  court. 

Approved  in  Bouchard  v.  Abrahamsen,  4  Cal.  App.  431,  88  Pac.  384, 
holding  opinion  of  trial  court  no  part  of  record  on  appeal. 

Extension  of  Mortgage  Lien  by  renewal  of  secured  debt.  See  note, 
56    L.    R.    A.    690. 

39  Cal.  439-441,  EITEL  ▼.  FOOTE. 

Constructive  Service  on  Persons  Without  the  State  may  be  had  in 
order  to  reach  property  within  the  state. 

Approved  in  Hoffman  v.  Superior  Court,  151  Cal.  392,  90  Pac.  941, 
upholding  service  by  publication  under  "McEnerney  Act." 

Service  of  Process  Sufficient  to  Constitate  due  process  of  law.  See 
note,  50  L.  R.  A.  599. 

Validity  of  Judgment  in  Tax  Suit  is  subject  to  same  rules,  and  to 
attack  in  same  mode  as  judgment  in  any  other  kind  of  action. 

Approved  in  Taylor  v.  Huntington,  34  Wash.  460,  461,  75  Pac.  1106, 
following  rule. 

39  Cal.  442-447,  CBOXTBKE  V.  O'CONNOR. 

Possession  of  Property  by  Owner  or  His  Tenant  puts  all  persons 
dealing  therewith  on  inquiry,  and  such  are  chargeable  with  notice 
of  all  facts  that  could  be  ascertained  with  proper  diligence. 

Approved  in  Zenda  Mining  etc.  Co.  v.  Tiffin,  11  Cal.  App.  66,  104 
Pac.  12,  holding  voluntary  purchaser  from  n&ked  trustee  having 
notice  of  trustee  proceedings  cannot  acquire  title,  and  purchaser  at 
judicial  sale  with  notice  can  consequently  take  no  title* 
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Po88«8Blon  of  Land  u  Notice  of  Title.  Bee  note,  IS  L.  Bn  A.  (n.  s.) 
72,  lot). 

S9  OaL  449-450,  PEOPIJB  ▼.  BEINHABT. 

Oral  Evidence  ie  InadinlBBible  to  Prove  previous  conviction  of  crime 
of  witness  examined  in  his  own  behalf. 

Approved  in  People  v.  Buckner  (Oal.)y  4  Pac.  489,  following  rule; 
People  y.  Elster  (Cal.),  3  Pac.  889,  holding  it  error  to  impeach  wit- 
ness bj  proof  of  arrest  on  charge  of  crime. 

Previoiia  Convlcttom  of  Witness  Examined  in  own  behalf  cannot 
be  shown  by  his  own  testimony  on  cross-examination  or  by  other 
witnesses,  the  record  being  best  evidence. 

Approved  in  Lewis  v.  Territory  of  Arizona,  7  Ariz.  58,  60  Pac. 
696,  holding  defendant  in  homicide  testifying  in  own  behalf  could 
not  be  compelled  to  testify  on  cross-examination  in  regard  to  previous 
conviction. 

Cross-examination  as  Proper  Mode  of  Proving  Conviction  of  crime 
for  purposes  of  impeachment.    See  note,  30  L.  B.  A.  (n.  s.)  850. 

89  CaL  456-459,  WELTON  V.  PALBfEB. 

Deed  by  Trustee  by  Assent  of  Cestui  Qoe  Trust  in  writing  vests 
entire  estate  in  grantee,  and  cestui  que  trust  cannot  thereafter  com* 
plain  that  there  was  no  consideration. 

Beaffirmed  in  Schultz  v.  McLean  (Cal.),  25  Pac  497,  430. 

39  CaL  459-469,  SULLIVAN  v.  TBIUNFO  ETC.  MZNINO  CO. 

Assessments  on  Paid-up  Stock.    See  note,  45  L.  B.  A.  649,  653. 

Miscellaneous. — Cited  in  Yon  Horst  v.  American  Hop  etc.  Co.,  177 
Fed.  979,  under  California  statutes,  fully  paid-up  corporate  stock 
is  subject  to  assessment  by  corporation  for  payment  of  debts. 

39  CaL  473-484,  SAN  FBANOISCO  v.  SPBINO  VALLE7  WATER 
WOKKS. 

A  Plaintiff  may  Plead  Facte  of  Previous  Adjudication  and  also 
the  adjudication  without  waiving  benefit  of  such  adjudication. 

Approved  in  Harding  v.  Harding,  148  Cal.  401,  83  Pac.  436,  hold- 
ing in  divorce  action  benefit  of  decree  of  maintenance  in  another 
state  which  was  pleaded  in  defense  is  not  waived  by  defendant's 
examining  witnesses  as  to  merits  of   plaintiif's  case. 

Establishment  and  Begulation  of  municipal  water  supply.  See  note, 
61  L.  B.  A.  9& 

89  CaL  485-490,  LEV7  ▼.  BBANNAN. 

Actual  Malice  must  be  Proven  in  action  for  malicious  prosecution. 

Approved  in  Stone  v.  Hutchinson,  4  Haw.  127,  following  rule. 

Action  in  Good  Faith,  Under  Advice  of  Counsel,  after  fair  and 
full  statements  of  facts  rebuts  evidence  showing  want  of  probable 
cause  in  malicious   prosecution. 

Approved  in  Cooper  v.  Fleming,  114  Tenn.  90,  84  8.  W.  803,  68 
L.  B.  A.  849,  following  rule. 

Advice  of  Counsel  as  Defense  to  Action  for  malicious  prosecution. 
See  note,  18  L.  B.  A.  (n.  s.)  51. 

39  CaL  490-492,  TBUMPLEB  v.  BEMEBLY. 

Statutes  Prescribing  Modes  for  devesting  title  to  property  with- 
out owner's  consent  must  be  construed  strictly. 


L_ 
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Approved  in  McCarty  y.  Southern  Pacific  Co.,  148  Cal.  216,  82 
Pae.  619,  620,  holding  city  levee  commissionerB  under  acts  of  May 
13,  1861,  and  April  9,  1862,  have  no  power  to  condemn  land  outside 
city  limits  for  levee  purposes. 

Summary  Proceedings  to  Impound  and  sell  animals.  See  note,  90 
Am.  St.  Rep.  217. 

89  Gal.  493-496,  2  Am.  Bep.  473^  JONES  v.  GOODWIN. 

Party  Writing  Name  on  Back  of  Note  to  which  he  is  not  a  party, 
before  delivery,  becomes  an  indorser,  and  is  entitled  to  demand  and 
notice  to  fix  his  liability. 

Approved  in  Yun  Lung  ft  Co.  v.  Burke,  9  Haw.  145,  following  rule. 

Xdability  of  Stranger  Indorsing  Gommercial  Paper  before  delivery. 
See  note,  18  L.  R.  A.  33. 

S9  GaL  501-504,  2  Am.  Bep.  476,  GHOYNSKI  ▼.  GOHEN. 

Judgment  by  Default  will  bo  Reversed  on  appeal  if  complaint  ex- 
hibits no  cause  of  action. 

Approved  in  Dame  v.  Cochiti  Reduction  etc.  Co.,  13  N.  M.  15, 
79  Pac.   298,  following  rule. 

Terms  In  Common  Use  to  Designate  a  Trade  or  occupation  cannot 
be   exclusively   appropriated   as   trademark. 

Approved  in  Italian  Swiss  Colony  v.  Italian  Vineyard  Co.,  158  Cal. 
257,  110  Pac.  915,  denying  right  to  appropriate  Italian  word  "typo" 
as  expressing  type  of  particular  wine. 

What  Words  or  Phrases  may  Constitute  a  valid  trademark.  See 
note,  85  Am.  St.  Rep.  115. 

Belief  Against  Infringement  of  Trade  Name  not  used  in  connection 
with  manufactured  article.     See  note,   15  L.  R.  A.    (n.  s.)    630. 

89  GaL  529-531,  ESTATE  OF  GUBBT. 

"Children"  as  Used  in  Statute  of  Descents  is  confined  to  im- 
mediate offspring. 

Approved  in  Brown  v.  Brown,  71  Neb.  210,  115  Am.  St.  Rep.  568^ 
98  N.  W.  722,  following  rule. 

39  GaL  636-540,  2  Am.  Bep.  478,  TAYIiOB  ▼.  SHEW. 

Action  on  Foreign  Judgment  may  be  had  In  This  State  although 
appeal  is  pending,  unless  judgment  is  suspended  or  execution  stayed. 

Approved  in  Dowdell  v.  Carpy,  137  Cal.  338,  70  Pae.  169,  holding 
judgment  appealed  from  could  be  used  as  counterclaim  when  no 
stay  of  execution  granted. 

Judgments  of  Courts  of  other  states.  See  note,  103  Am.  St.  Rep. 
323. 

In  Absence  of  Proof,  Foreign  Law  Is  Presumed  to  be  same  as 
domestic. 

Reaffirmed  in  Wilhite  v.  Skelton,  5  Ind.  Ter.  630,  82  S.  W.  935. 

39  Gal.  640-542,  IRON  MOUNTAIN   GO.  v.  HAIGHT. 

First  and  Last  Days  in  computation  of  time.  See  note,  49  L.  B.  A. 
243. 

39  GaL  543-550,  WINOABD  T.  BANNING. 

Llem  of  Carrier  for  Freight  is  Lost  by  surrender  of  possession. 

Approved  in  Lembeck  v.  Jarvis  Terminal  Cold  Storage  Co.,  68  N.  J* 
Eq.  497,  59  Atl.  362,  following  rule« 
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When  Oommon  Carrier  Sum  Out  Attachment  against  property  on 
which  it  has  lien  for  freight,  it  thereby  forfeits  ite  lien  when  affi- 
davit avers  no  security  for  freight. 

Distinguished  in  Bennett  Bros.  Lnntber  Go.  v.  Bobinson,  159  Fed. 
916,  87  0.  C.  A.  90,  holding  attachment  of  lumber  by  railroad  for 
freight  did  not  forfeit  its  lien  thereon  when  affidavit  did  not  allege 
it  had  no  lien. 

WaiTvr  of  Lien  by  AttacbmeBt  or  execution.  See  note,  50  L.  B. 
A.  721. 

39  OaL  556--568,  DELMAS  ▼.  MABTIN. 

Party  Snrprlaed  at  Trial  mnst  Apply  for  Belief  at  earliest  practic- 
able moment. 

Approved  in  Lihue  Plantation  Co.  v.  Kepalai,  18  Haw.  517,  refus- 
ing new  trial  on  ground  of  surprise  when  party  surprised  by  un- 
expected testimony  of  his  own  witness  takes  no  steps  at  time  to 
avert  consequences. 

39  OaL  566-^70,  DIOKET  v.  DAVIS. 

Where  Judge  is  Convinced  Verdict  la  Clearly  against  weight  of 
evidence,  he  should  set  it  aside,  even  though  there  was  some  conflict 
in  evidence. 

Approved  in  Clark  y.  Great  Northern  B.  B.  Co.,  37  Wash.  541,  79 
Pac.  1109,  following  rule;  Herzog  v.  Julien  (Cal.),  4  Pac.  501,  sus- 
taining order  of  trial  court,  granting  new  trial  in  damage  suit  al- 
though evidence  was  conflicting;  Williams  v.  Alaska  Commercial  Co., 
2  Alaska,  51,  holding  conflict  of  evidence  sufficient  to  sustain  order 
of  trial  court  refusing  new  trial. 

Distinguished  in  Lowry  v.  Piper,  20  N.  D.  638,  127  N.  W.  1046, 
upholding  denial  of  new  trial  on  conflicting  evidence,  though  one 
item  of  evidence  is  of  documentary  nature. 

39  Cal.  673-679,  BBOWN  v.  IficAIJJSTEB. 

Judgment  will  be  Beveraed  When  InstmctionB  to  jury  are  con- 
tradictory and  repugnant. 

Approved  in  Watts  v.  Murphy,  9  Cal.  App.  569,  99  Pac.  1107,  and 
Hayden  v.  Consolidated  Min.  etc.  Co.,  3  Cal.  App.  139,  84  Pac.  423, 
both  following  jule. 

When  Sewage  ia  Cast  upon  Defendant's  "Lot  by  natural  flow  and 
from  there  passes  to  and  injures  plaintiff's  land,  defendant  is  not 
liable  for  injury  in  absence  of  any  positive  act  of  his  tending  to 
produce  it. 

Approved  in  Stewart  v.  Birchfield,  15  Cal.  App.  381,  114  Pac.  1000, 
land  owner  not  liable  for  injury  to  adjacent  land  by  blowing  of 
sand  across  line,  after  clearing  his  land  of  brush;  Watson  v.  Colusa- 
Parrot  M.  &  S.  Co.,  31  Mont.  517,  79  Pac.  15,  where  stream  was 
polluted  by  discharge  from  works  of  several  mining  reduction  works, 
each  was  liable  only  to  extent  of  injury  due  to  its  discharge. 

Bighta  as  to  Flow  of  surface  water.    See  note,  21  L.  B.  A.  605. 

39  CaL  682^86,  PHILLIPS  ▼.  PEASE. 
Interest  on  Unliauldated  Damages.    See  note,  28  L.  B.  A.  (n.  e.)  56. 

39  Cal.  686-687,  McCABTHY  ▼.  YALE. 

In  Action  of  Ejectment  Against  Tenant  at  Will  by  landlord,  com- 
plaint need  not  state  tenancy,  termination,  nor  notice. 
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Approved  in  Casei  ▼.  Ozalli,  158  Cal.  283,  110  Pae.  933,  in  quiet 
title  suit  where  answer  denies  specifically  the  allegation  of  owner- 
ship and  possession,  judgment  on  pleadings  cannot  be  entered;  Hay- 
den  ▼.  Collins,  1  Cal.  App.  261,  81  Pac.  1121,  complaint  considered 
and  held  to  state  cause  of  action  in  ejectment  against  tenant  at  wiU. 

89  Cal.  593-597,  DAT  ▼.  0AIJ.OW. 

Mandamus  to  Oompel  Paymemt  of  municipal  debt.  See  note,  14 
li.  B.  A.  778,  779. 

S9  Cal.  609-612,  BICE  T.  HEATH. 

Error  by  Court  at  Trial  Is  Presumed  to  be  injurious  to  party 
against  whom  it  is  made. 

Approved  in  Taggart  v.  Bosch  (Oal.),  48  Pac.  1094,  following  rule. 

89  Cal.  612-618,  FABIft  ▼.  PHELAK. 

Position  of  Well-defined  City  Street  may  be  definite  and  certain 
call  in  deed. 

Approved  in  St.  Louis  v.  Koch,  169  Mo.  591,  70  S.  W.  144,  uphold- 
ing designation  in  ordinance  of  property  subject  to  assessment  for 
public  improvement  by  numbers   of  city  blocks. 

89  Cal.  614-617,  PEOPLE  y.  MELVANB. 

To  Justify  Conviction  on  Accomplice  Testimony,  there  must  be 
some  evidence  which,  of  itself,  tends  to  connect  accused  with  crime. 

Approved  in  People  v.  Spadoni,  11  Cal.  App.  218,  219, ,  104'  Pac. 
589,  following  rule. 

Conviction  on  Testimony  of  AccompUcs.  See  note,  98  Am.  St.  Bep. 
170. 

Proof  That  Part  of  Stolen  Property  was  found  on  accused  day  after 
theft  is  sufficient  corroboration  of  testimony  of  accomplice. 

Approved  in  People  v.  Gibson,  16  Cal.  App.  349,  116  Pac.  988,  hold- 
ing possession  of  part  of  stolen  property  three  days  after  theft  with 
defendant's  assertion  of  ownership  thereof  sufficient  to  convict  of 
theft. 

Possession  of  Stolen  Property  as  evidence  of  guilt.  See  notes,  101 
Am.  St.  Bep.  507;  12  L.  B.  A.  (n.  s.)  214. 

89  Cal.  625-638,  PEOPLE  ▼.  DENNIS. 

Improper  Admission  of  Testimony  which  could  not  prejudice  party 
is  immaterial  error. 

Approved  in  Perrin  v.  Carbone,  1  Cal.  App.  297,  82  Pac.  222,  hold- 
ing alleged  error  of  court  in  admitting  question  not  prejudicial  where 
no  answer  to  question  appears  on  the  record. 

39  Cal.  639^^6,  BYAN  ▼.  TOMIJNSON. 

Effect  of  Order,  "Judgment  Beversed  and  Bemanded,"  is  only  to 
set  aside  judgment  that  new  trial  may  be  had  unless  opinion  shows 
order  of  supreme  court  was  intended  to  be  final. 

Beaffirmed  in  Steinman  v.  United  States,  185  Fed.  53,  and  Talcott 
V.  Delta  County  Land  etc.  Co.,  19  Colo.  App.  16,  73  Pac  257. 

Persons  to  Whom  Statute  of  Frauds  is  available.  See  note,  127 
Am.  St.  Bep.  757. 

Conclusiveness  of  Prior  Decisions  on  subsequent  appeals.  See  note, 
34  L.  B.  A.  337,  345. 
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39  OaL  646-655,  TOUNQ  T.  BOSENBATJM. 

Stockliolden  are  Iilabla  aa  Principala  on  debts  of  corporation. 

Reaffirmed  in  Anderson  v.  Schloesoer,  153  Gal.  222,  94  Pac.  886. 

JTndgment  Rendared  Without  Statement  of  Cause  of  Action  in  legal 
form  la  of  no  value  beyond  jurisdiction  of  court  which  rendered  it. 

Approved  in  Tin  v.  IT.  S.  District  Attorney,  148  Cal.  776,  113  Am. 
St.  Rep.  354,  84  Pac.  153,  holding  void  order  vacating  order  admitting 
alien  to  citizenship  made  on  motion  only  three  years  after  entry  of 
original  order. 

89  Cal.  665-658,  TIBBEIiL  ▼.  JONES. 

Party  Advancing  Money  for  Joint  Venture  is  not  entitled  to  interest 
in  absence  of  agreement. 

Approved  in  Lamb  v.  Rowan,  83  Miss.  93,  35  So.  444,  denying  in- 
terest in  aecounting  between  partners. 

S9  Cal.  668-659,  PEOPLE  ex  reL  CHBTSTAL  t.  COOK. 

Mandamus  to  Compel  Payment  of  municipal  debt.  See  note,  14 
L.  R.  A.  778. 

39  CaL  660-661,  WILBUB  T.  CHEBBT. 

Bight  to  Civil  Action  for  forcible  entry  and  detainer.  See  note,  121 
Am.  St.  Rep.  391. 

89  Cal.  661,  PEOPLE  ▼.  WABBEN. 

Accomplice  Testimony  must  be  Corroborated  to  warrant  conviction. 

Approved  in  Cooper  v.  Territory,  19  Okl.  501,  91  Pac.  1034,  holding 
accomplice  testimony  not  corroborated  on  substantial  facts. 

39  CaL  662,  OABNETT  ▼.  BOST. 

First  and  Last  Days  in  computation  of  time.  See  note,  49  L.  R.  A. 
243. 

89  Cal.  662-663,  McFADDEN  ▼.  CBAWFOBD. 

In  Action  for  Wages,  Interest  is  recoverable  only  from  time  of  filing 
complaint. 

Approved  in  Courtcn-ey  v.  Standard  Box  Co.,  16  Cal.  App.  615,  117 
Pac.  784,  where  contract  for  sale  of  goods  was  at  agreed  price  less 
freight  charges  advanced  by  defen-dant,  plaintiff  in  action  for  net 
balanoe  may  recover  interest  from  commencement  of  suit. 

89  CaL  663-665,  PEOPLE  ▼.  OELABEBT. 

Witness  Who  bas  Imperfect  Knowledge  of  Language  employed  in 
conversation  in  which  supposed  confession  was  made  to  him  is  in- 
competent to  testify  thereof. 

Approved  in  Cortez  v.  State,  43  Tex.  Cr.  381,  66  S.  W.  457,  following 
rule;  People  v.  Luis,  158  Cal.  193,  110  Pac.  583,  holding  interpreter 
eould  testify  as  to  confession  made  by  defendant  through  interpreter. 

Distinguished  in  State' v.  Lu  Sing,  34  Mont.  37,  38,  85  Pac.  523, 
admitting  testimony  of  policeman  in  regard  to  statements  of  accused 
in  nature  of  confession  made  in  very  poor  English. 

89  Cal.  683-686,  PEOPLE  v.  MABIPO^A  OOTJNTT. 

Bight  of  Attorney  to  Appear  for  party  whom  he  assumes  to 
represent.    See  note,  126  Am.  St.  Rep.  35. 

Method  of  Attacking  Attorney's  Authority  to  appear  for  party  whom 
he  assumes  to  represent.     See  note,  126  Am.  St.  Rep.  45. 
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Effect  of  Judgment  Obtained  upon  unauthorized  appearance  hj  at- 
torney.   See  note^  21  L.  B.  A.  851. 

S9  Oal.  688-690,  BACHliAK  t.  SEPni.VEDA. 

Judgment  must  Accord  With,  and  be  warranted  by,  pleadings  of 
party  in  whose  favor  rendered. 

Approved  in  Satterlund  v.  Beal,  12  N.  D.  129,  95  N.  W.  521,  re- 
versing judgment  not  supported  by  pleadings;  dissenting  opinion  in 
Gulling  V.  Washoe  Co.  Bank,  29  Nev.  279,  89  Pae.  33,  majority  hold- 
ing conclusive  decree  against  two  parties  joined  as  codefendants 
with  ownar  of  property  in  action  to  enforce  trust  deed,  when 
answer  of  one  of  them  was  not  served  on  the  other. 

39  Oal.  690-692,  PEOPLE  ▼.  BEST. 

Instruction  Wbich  has  No  Application  to  facts  in  evidence  should 
be  refused  by  court. 

Approved  in  People  ▼.  Elster  (Cal.),  3  Pac.  888,  holding  it  im- 
proper to  instruct  that  jury  will  be  justified  in  finding  verdict 
against  defendant  accused  of  larceny  if  no  evidence  in  case  to  war- 
rant that  inference  from  his  possession  of  property  recently  stolen. 

Weakness  of  Mind  as  Affecting  criminal  responsibility.  See  note, 
10  L.  B.  A.  (n.  B.)  1002.  ^ 

39  Oal.  694-697,  PEOPLE  ▼.  LONO. 

To  Ccmstitute  Murder  in  First  Degree,  there  must  not  only  be 
intention  to  kill  but  deliberate,  premeditated  killing. 

Approved  in  Cook  v.  State,  46  Fla.  45,  35  So.  673,  court  dividing 
equally  en  question  of  error  in  instruction  in  regard  to  murder  in 
first  degree. 

Homicide  in  Commission  of  unlawful  act.  See  note,  63  L.  B.  A. 
355. 

39  Cal.  697-698,  PEOPLE  ▼.  McDONALD. 

Best  Evidence  is  Essential  to  Discredit  Witness  by  showing  con- 
viction of  offense. 

Approved  in  People  v.  Buckner  (Cal.),  4  Pac.  489,  following  rule; 
People  V.  Elster  (Cal.),  3  Pac.  889,  refusing  evidence  of  arrest  of 
witness  offered  to  impeach  his  credibility;  Lewis  v.  Territory,  7 
Ariz.  58,  60  Pac.  696,  holding  witness  testifying  in  own  behalf 
could  not  be  compelled  to  testify  in  regard  to  previous  conviction 
of  felony. 

Cross-examination  as  Proper  Mode  of  proving  conviction  of  crime 
for  purposes  of  impeachment.    See  note,  30  L.  B.  A.  (n.  s.)  850. 

39  CaL  703-705,  PEOPLE  ▼.  ANDEESON. 

Beputation  of  Deceased  as  Dangerous  Character  is  admissible  in 
evidence  in  homicide  case  where  circumstances  make  it  doubtful 
whether  homicide  was  committed  in  self-defense. 

Approved  in  People  v.  Lamar,  148  Cal.  574,  575,  83  Pac.  996,  997, 
admitting  evidence  of  reputation  of  deceased  as  dangerous  character 
when  intoxicated. 

Admissibility  of  Evidence  of  Cbaracter  or  reputation  of  deceased 
in  homicide  cases.  See  notes,  124  Am.  St.  Eep.  1033;  3  L.  B.  A. 
(n.  8.)  365. 

Evidence  of  Antecedent  Threats  on  trial  for  homicide.  See  note, 
3  L.  B.  A.  (n.  s.)  525. 


NOTES 

ONTHB 


CALIFORNIA   REPORTS. 


OASES  IN  40  CALIFORNIA. 


40  Oal.  3-13,  STEELE  ▼.  BBANOH. 

Coyenant  for  Forfeiture  for  Fallnre  to  discharge  mortgage  in  eon* 
tract  of  sale  of  land  is  waived  by  failure  to  promptly  assert  forfeiture. 

Approved  in  Boone  ▼.  Templeman,  158  Cal.  297,  139  Am.  St.  Rep. 
126,  110  Pae.  950,  where  purchaser  was  in  actual  use  of  land  during 
whole  period  of  default  in  monthly  payments  for  over  three  years 
and  vendor  acquiesced  in  such  default,  waiver  of  forfeiture  pre- 
sumed. 

TinM  as  of  Essence  of  Contract  for  sale  of  land.  See  note,  104 
Am.  St.  Bep.  272. 

Relief  in  Equity  from  forfeiture.  See  notes,  86  Am.  St.  Bep.  57; 
69  L.  B.  A.  835,  836. 

40  Oal.  14-19,  6  Am.  Bep.  595,  FLYNN  ▼.  HAN  FBANCI800  ETC. 
B.  B.  CO. 

One  is  not  Bequired  to  Take  Precautions  against  the  negligence 
of  others. 

Approved  in  Indiana  Clay  Co.  v.  Baltimore  etc.  B.  Co.,  31  Ind. 
App.  261,  67  N.  E.  706,  holding  owner  of  factory  not  required  to 
provide  waterworks  for  extinguishment  of  fire  set  from  adjacent 
railroad. 

No  One  is  Beqiiired  to  Take  Precautions  against  unavoidable  or 
inevitable  accidents. 

Approved  in  Missouri  etc.  By.  Co.  v.  Wilder,  3  Ind.  Ter.  94,  53 
8.  W.  493,  reaffirming  rule. 

Doctrine  of  "Last  Clear  diance.**    See  note,  55  L.  B.  A.  431,  432w 

Duty  of  Abutter  to  Prevent  Accumulation  of  combustibles  near 
railway.    See  note,  12  L.  B.  A.  (n.  s.)  626. 

40  Cal.  20-29,  WBIGHT  ▼.  OBOVILLE  GOLD  ETC.  MINING  CO. 

Wbere  Property  of  Corporation  has  Been  Sold  under  execution  and 
eorporation  takes  no  steps  to  redeem  in  statutory  time,  a  stock- 
holder may  redeem  for  its  benefit  and  hold  it  liable  for  money  so 

advanced. 
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Approved  in  Duquesne  Gold  Mining  Co.  ▼.  Glaser,  46  Colo.  1^1, 
103  Pac.  301,  following  rule;  Wailes  ▼.  Bavioi,  158  Fed.  674,  hold- 
ing work  done  by  stockholder  of  mining  corporation  on  its  claims 
will  apply  on  representation  work  to  prevent  forfeiture  of  claim. 

Oonrt  of  Equity  will,  at  Inatance  of  Btockholdera^  control  corpora- 
tion, even  within  limit  of  its  powers,  from  doing  acts  which  would 
amount  to  breach  of  trust. 

Approved  in  Jones  v.  Missouri-Edison  Electric  Co.,  144  Fed.  772, 
75  C.  C.  A.  631,  and  Wheeler  v.  Abilene  Nat.  Bank  Bldg.  Co.,  159 
Fed.  3©4,  16  L.  R.  A.  (n.  a.)  892,  89  C.  C.  A.  477,  both  holding  voidable 
sale  by  corporation  to  majority  stockholders  for  less  price  than  could 
have  been  obtained  from  others. 

40  Oal.  29-33,  PEOPLE  ▼.  HEKBEBSOK. 

Act  Establishing  Boundary  of  Merced  Oounty  was  operative  upon 
passage  and  not  dependent  on  surveys. 

Approved  in  Crook  County  v.  Sheridan  County,  17  Wyo.  453,  100 
Pac.  668,  holding  surveys  of  counties  must  follow  statutory  descrip- 
tion of  counties,  being  intended  only  for  purpose  of  marking  lines 
fixed  by  statute. 

40  Oal.  33-58,  FABBISH  T.  COON. 

Essence  of  Adverse  Possession  is  That  Holder  claims  right  of  pos- 
session in  opposition  to,  not  under,  title  to  which  his  possession  is 
alleged  to  be  adverse. 

Approved  in  Fountain  t.  Lewiston  Nat.  Bk.,  11  Idaho,  467,  83 
Pac.  509,  holding  adverse  possession  established. 

Necessity  of  Color  of  Title,  not  expressly  made  a  condition  by 
statute,  in  adverse  possession.  See  note,  15  L.  B.  A.  (n.  s.)  1192, 
1195. 

Criticised  in  Cassin  v.  Nicholson,  154  Cal.  507,  98  Pac.  194,  hold- 
ing vendee  holding  possession  under  contract  of  sale  may  assert  his 
title  after  contract  is  executed  on  his  part,  and  five  years'  limitation 
runs  from  such  execution;  Southern  Cal.  B.  Co.  v.  Slauson  (Cal.), 
68  Pac.  108,  holding  where  railway  entered  on  land  and  built  tracks 
on  condition  of  erection  of  station,  it  could  not  hold  such  land  ad- 
versely until  condition  was  complied  with. 

Iiands  Covered  and  Uncovered  by  Ebb  and  Flow  of  tide,  belong 
to  state  by  virtue  of  its  sovereignty. 

Approved  in  People  v.  Kerber,  152  Cal.  733,  125  Am.  St.  Rep.  93, 
93  Pac.  879,  following  rule. 

Tide  Lands  are  not  Within  Purview  of  third  section  of  statute  of 
limitations. 

Approved  in  People  v.  Kerber,  152  Cal.  739,  125  Am.  St.  Rep.  93, 
93  Pac.  881,  approving  rule  but  holding  decision  not  essential. 

Wben  School  Land  Warrants  are  Located  on  state  land  not  sub- 
ject to  such  location,  state  is  not  estopped  from  asserting  title  by 
fact  that  it  received  and  retained  purchase  money. 

Approved  in  Terre  Haute  &  Ind.  R.  R  Co.  v.  State,  159  Ind.  479, 
65  N.  E.  415,  holding  suit  by  state  against  railroad  for  recovery 
of  surplus  profits  not  barred  by  any  laches  on  part  of  officers  of 
state  to  collect  same. 
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40  CaL  58-63,  BSPIKOaA  ▼.  aBEGOBT. 

Wlieii  I>«bt  Secured  by  Mortgage  ia  barred  hj  limitations,  right 
to  redeem  ia  alio  barred. 

Approved  in  Green  ▼.  Thornton,  8  Cal.  App.  105,  106,  90  Pac. 
385,  and  Allen  ▼.  Allen  (Cal.))  27  Pae.  32,  both  following  rule. 

Effect  of  Debt  Becoming  Barred  upon  rights  and  remedies  under 
conveyance  absolute  on  face,  intended  as  mortgage.  See  note,  11 
L.  B.  A.  (n.  f.)  820. 

Wliere  Abeolnte  Oonyeyance  ia  OiTen  as  tecuritj,  mortgagor  re- 
tains right  of  redemption  only. 

Distinguished  in  Halloran  v.  Holmes,  13  N.  D.  420,  101  N.  W. 
313,  holding  deed  absolute  in  form  but  given  as  security  does  not 
convey  legal  title  to  mortgagee. 

Aj  to  Whether  Deed  Absolute  on  Face,  but  intended  as  mortgage, 
conveys  title.    See  note,  11  L.  B.  A.  (n.  s.)  212. 

40  OaL  63-69,  HAUt  t.  OENTEB. 

Equity  will  Decree  Specific  Performance  of  Covenant  In  lease, 
which  provides  lessee  may  purchase  premises  for  flzed  sum  on  or 
before  expiration  of  term. 

Approved  in  Smith  v.  Baughham,  150  Cal.  363,  104  Pae.  691,  en- 
forcing contract  giving  party  option  to  purchase  land  within  given 
time;  Stanton  v.  Singleton  (Cal.),  54  Pac.  589,  holding  not  void  for 
want  of  mutuality  contract  giving  option  to  purchase  mine  for 
certain  price  on  performance  of  certain  conditions  where  other  parties 
were  notified  of  plaintifTs  election  to  perform;  Smith  v.  Phenix  Ins. 
Co.  (Cal.),  23  Pac.  384,  holding  lease  providing  lessee  shall  purchase 
at  end  of  lease  and  have  option  to  purchase  at  any  time  before, 
creates  him  an  equitable  owner;  Couch  v.  McCoy,  138  Fed.  700, 
holding  option  to  purchase  land  based  on  valuable  consideration  is 
converted  into  contract  of  sale  by  acceptance  within  time  limited, 
and  may  be  specifically  enforced;  Harper  v.  Bunner,  85  Neb.  340, 
123  N.  W.  314,  rule  applies  where  lessor  sells  to  third  party  during 
life  of  option;  Olympia  Bottling  Wks.  v.  Olympia  Brewing  Co., 
50  Or.  91,  107  Pac.  970,  upholding  contract  making  one  sole  agent 
of  brewery  for  sale  of  its  beer;  Frank  v.  Stratford-Hancock,  13  Wyo. 
55,  110  Am.  St.  Rep.  963,  77  Pac.  138,  67  L.  B.  A.  571,  holding 
option  to  sell  in  lease  could  not  be  revoked  in  time  limited. 

Bight  to  Specific  Performance  of  Option  as  affected  by  lack  of 
mutuality.     See  note,  6  L.  B.  A.  (n.  s.)  404. 

Option  to  Pnrchaae  Included  in  Lease  is  founded  on  good  considera- 
tion. 

Approved  in  Monihon  V.  Wakelin,  6  Ariz.  232,  56  Pac.  736,  hold- 
ing right  of  renewal  embodied  in  lease  founded  on  good  considera- 
tion. 

Wlietlier  Destruction  by  Decay  Benderlng  Premises  untenantable 
ia  within  landlord's  covenant  to  repair,  or  statute  relieving  tenant 
in  case  of  destruction  by  act  of  God  or  elements.  See  note,  21  L. 
B.  A.  (n.  8.)  131. 

40  CaL  69-74,  HODAPP  v.  SHABP. 

Selection  of  Land  by  State  Under  Act  of  Congress  of  July  28, 
1866^  ia  not  eonfirmed|  nor  does  title  pass  until  land  is  certified  over 
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to  state  by  commi88ioner  of  general  land  office  as  reqaired  In  said 
act. 

Overruled  in  McNee  v.  Donahue,  76  Cal.  505,  18  Pac.  441,  holding 
legal  title  of  lands  aet  over  to  state  hj  act  of  1866  passed  at  once 
to  state. 

40  CaL  74-77,  BUTLER  ▼.  VASSAtTLT. 

New  Trial  on  Ground  of  Newly  Discovered  Evidence  will  not  be 
granted  unless  strict  proof  is  given  of  diligence  in  effort  to  find 
evidence  before  trial. 

Approved  in  Nicholson  v.  Metcalf,  31  Mont.  278,  7S  Pac.  484^  hold- 
ing afidavit  of  diligence  insufficient. 

40  OaL  77-83,  HARDING  ▼.  VANDEWATER. 

Assessment  on  Corporate  Stock  can  be  Levied  Only  at  regular 
meeting  of  directors  or  at  special  meeting  regularly  called. 

Approved  in  Cheney  v.  Canfleld,  158  Gal.  345,  111  Pac.  93,  follow- 
ing rule;  Raisch  v.  M.  K.  A  T.  Oil  Co.,  7  Cal.  App.  660,  95  Pac. 
663,  bare  majority  of  directors  at  special  meeting  adjourned  from 
meeting  at  which  no  quorum  present  cannot  levy  assessment  when 
all  directors  not  notified  of  meeting. 

40  CaL  83-92,  WANDALL  ▼.  SOUTH  SAN  FRANCISCO  DOCK  CO. 

Corporations  may  be  Organized  for  Purposes  of  speculating  in  real 

estate. 

Approved  in  People  v.  Hagar,  52  Cal.  184,  under  act  of  March  5, 
1864,  corporations  may  be  formed  for  purpose  of  purchasing  and 
reclaiming  swamp  lands. 

Corporation  can  Exercise  No  Other  Powers  than  are  specifically 
granted,  or  are  necessary  for  carrying  into  effect  the  powers  granted. 

Approved  in  Boca  etc.  R.  R.  v.  Sierra  Valleys  R.  R.,  2  Cal.  App.  557, 
84  Pac.  303,  holding  property  could  not  be  condemned  for  uee  of  branch 
line  of  railroad  not  specified  in  charter,  such  not  being  incidental 
to  charter  powers;  Derr  v.  Fisher,  22  Okl.  137,  139,  98  Pac.  982, 
983,  holding  electric  light  and  power  company  could  contract  for 
paving  along  line  of  railway  with  which  it  had  twenty  year  contraet 
to  furnish  power. 

40  Cal.  93-97,  SHARTZER  ▼.  LOVE. 

Wife  Is  not  Personally  Liable  on  Contract  signed  by  herself  and 
husband,  as  it  is  the  contract  of  the  husband  alone. 

Approved  in  Von  Hasslocher  v.  Robinson,  3  Haw.  805,  holding 
where  money  was  bequeathed  in  trust,  and  interest  to  be  paid 
thereon  to  a  woman,  such  interest  could  not  be  applied  by  executors 
to  payment  of  note  signed  by  woman  and  her  husband  jointly. 

Where  One  of  Several  Respondents  Dies  before  notice  of  appeal  is 
filed,  motion  to  dismiss  appeal  as  to  him  must  be  granted. 

Approved  in  Deiter  v.  Eiser,  158  Cal.  262,  110  Pac.  922,  and 
Ritchey  v.  Seeley,  68  Neb.  135,  97  N.  W.  820,  both  following  rule. 

40  Cal.  97-101,  SWEET  v.  BURDETT. 
Accord  and  Satisfaction  must  be  Pleaded  to  operate  as  defense. 
Approved  in  Hogan  v.  Burns  (Cal.),  33  Pac.  632,  following  rule. 
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40  CaL  106-111,  DOYLE  ▼.  FBANKUN. 

In  Action  of  Ejectment  Where  Proper  Iflatters  of  defense  are 
pleaded  as  snch,  they  should  be  regarded  as  matters  of  defense,  al- 
though concluded  with  prayer  for  affirmative  relief. 

Approved  in  Martin  v.  Molera,  4  Gal.  App.  300,  87  Pae.  1105, 
in  ejectment  cross-complaint  is  permissible  under  Code  of  Civil  Pro- 
cedure, section  442,  where  it  seeks  affirmative  relief  affecting  prop- 
erty to  which  action  relates. 

40  Cal.  111-116^  6  Am.  Bep.  600,  HIMMELMANK  ▼.  HOTALUNa. 

Negotiable  Instrwnent  Payable  on  Demand  may  be  presented  for 
payment  on  next  business  day  after  given,  when  drawer  and  drawee 
reside  in  same  town. 

Approved  in  Herron  v.  Mawby,  5  Cal.  App.  42,  89  Pac.  873,  fol- 
lowing rule;  School  Dist.  No.  57  v.  Eager,  10  Okl.  238,  91  Pac.  848, 
applying  rule  to  bank  check. 

Negotiability  of  Check.    See  note,  26  L.  B.  A.  568. 

40  CaL  117-121,  HUGHES  ▼.  DAVI& 

Where  Property  la  Conveyed  by  Deed  Intended  as  mortgage,  grantor 
must  show  offer  to  redeem  in  order  to  demand  aid  of  equity  to  de- 
prive grantee  of  possession  under  the  deed. 

Approved  in  Green  v.  Thornton,  8  Cal.  App.  165,  166,  96  Pac.  384, 
385,  holding  when  debt  secured  by  deed  intended  as  mortgage  is 
barred,  right  to  redeem  is  also  barred,  prior  to  enactment  of  section 
430,  Code  of  Civil  Procedure;  Bees  v.  Bhodes,  3  Ariz.  239,  73  Pac.  447, 
plaintiff,  before  suit  to  have  deed  declared  mortgage,  need  not  pay  or 
tender  debt  secured;  Ferguson  v.  Boyd,  169  Ind.  546,  81  N.  E.  73, 
plaintiff,  in  action  to  redeem  from  mortgage  cannot  interpose  limita- 
tions so  as  to  cut  off  equitable  defenses. 

Absolute  Deed,  Though  Shown  to  be  Intended  as  mortgage,  conveys 
legal  title. 

Beaffirm^d  in  Ferguson  v.  Boyd,  169  Ind.  543,  81  N.  E.  72. 

As  to  Whether  Deed  Abaolnte  on  Face,  but  intended  as  mortgage, 
conveys  title.     See  note,  11  L.  B.  A.  (n.  s.)  212. 

Denied  in  Halloran  v.  Holme»,  13  N.  D.  420,  101  N.  W.  313,  deed 
absolute  on  face  intended  as  mortgage  does  not  convey  legal  title. 

Whenever  Debt  to  Secure  Which  Deed  is  given^is  barred,  right  to 
redeem  is  also  barred. 

Approved  in  Allen  v.  Allen  (Cal.),  27  Pac.  32,  following  rule. 

40  Cal.  121-125,  MAX7MXJS  ▼.  CHAMPION. 

Where  Ne^gence  of  Plaintiff  has  Proximately  contributed  to  in- 
jury complained  of,  defendant  cannot  be  held  liable,  unless  injury 
is  result  of.  wanton  or  willful  act  on  his  part. 

Approved  in  Williams  v.  Southern  Pac.  B.  Co.  (Cal.),  9  Pac.  155,  157; 
and  Wardlaw  v.  California  By.  Co.  (Cal.),  42  Pac.  1076,  both  holding 
where  facts  are  undisputed  and  negligence  necessarily  inferred,  ques- 
tion is  one  of  law  for  court. 

40  CaL  125-126,  HIMMEIiMANN  ▼.  SXTUJVAN. 

Party  Procuring  Judgment  in  His  Favor  by  means  of  one  part  of 
verbal  stipulation  is  not  at  liberty  to  repudiate  the  other  part. 
I  Oal.  Note*— 43 
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Approved  in  Continental  Bldg.  etc.  Assn.  y.  Woolf ,  12  Oal.  App.  729, 
108  Pae.  730,  following  rule. 

40  OaL  129-142,  PEOPLE  ▼.  CAMPBELXi. 

Jury  mnst  Find  Degree  of  Crime  In  Verdict  when  defendant  is  found 
guilty  of  crime  having  several  degreei. 

Approved  in  People  v.  Bannister  (Cal.)i  34  Pac.  710,  and  McLane 
V.  Territory,  8  Ariz.  153,  155,  71  Pac.  938,  939,  both  following  rule; 
State  V.  Noah,  20  N.  D.  291,  124  N.  W.  1125,  under  information  for 
murder,  plea  of  guilty  "as  charged  in  the  information"  is  insufficient. 

Accessory  Before  Fact  must  be  Indicted  and  Obarged  as  such,  and 
cannot  be  convicted  as  accessory  when  charged  as  principal. 

Approved  in  Harper  v.  State,  83  Miss.  422,  35  So.  576,  applying  rule 
to  accessory  after  fact. 

Denied  in  Bosencranz  v.  United  States,  155  Fed.  42,  83  C.  0.  A.  634, 
holding  accessories  before  fact  may  be  indicted  as  principals. 

40  Oal.  153-154,  HANCOCK  v.  PICO. 

Court  liaa  Discretion  to  Eefuse  to  Open  Default  when  defendant 
neglected  to  verify  answer,  and  attorneys  do  not  answer  for  him. 

Approved  in  Scilley  v.  Babcock,  39  Mont.  539,  104  Pac.  677,  absorp- 
tion of  defendant's  attorney  in  political  campaign  not  ground  for  open- 
ing default;  Donlan  v.  Thompson  Falls  C.  ft  M.  Co.,  42  Mont.  267,  112 
Pac.  448,  mistaken  judgment  of  attorney  as  to  necessity  for  answer 
not  ground  for  opening  default. 

40  Oal.  154-159,  DAMBELI.  ▼.  SAN  JOAQUIN  COTJNTT. 

Authority  to  Take  Private  Property  for  Public  Use  must  be  strictly 
pursued. 

Beaffirmied  in  Graham  v.  Bailard,  157  Cal.  103,  106  Pac.  218. 

40  Cal.  15&-164,  MOSS  v.  WILSON. 

Agreement  Signed  by  Several  Persons  Wbich  States  that  the  under- 
signed will  pay  sums  annexed  to  their  names  in  order  to  make  up 
aggregate  sum  to  be  paid  to  another  is  a  several,  and  not  a  joint, 
obligation. 

Approved  in  Los  Angeles  National  Bank  v.  Vance,  9  Cal.  App.  60, 
98  Pac.  60,  holding  as  several  obligation  subscription  by  several  per- 
sons to  sum  opposite  their  names  in  consideration  of  location  of 
federal  building. 

Distinguished  in  Boy  v.  Harrison  Iron  Min.  Co.,  113  Minn.  147,  129 
N.  W.  156,  construing  power  of  attorney. 

As  to  Whether  %  Subscription  Contract  is  joint  or  several.  See  note, 
22  L.  B.  A.  81. 

40  CaL  166-166,  FROST  ▼.  HABFOBD. 

Maker  Who  has  Received  Consideration  of  note  cannot  question 
right  of  payees  to  recover. 

Approved  in  Berry  v.  Barton,  12  Okl.  244,  71  Pae.  1081,  66  L.  B.  A. 
513,  in  suit  on  note  denial  of  ownership  of  payee  is  frivolous  and  will 
not  prevent  judgment  on  pleadings;  dissenting  opinion  in  McGuffin  v. 
Coyle,  16  Okl.  702,  86  Pac.  968,  6  L.  B.  A.  (n.  s.)  524,  majority  holding 
note  payable  to  officer  of  railroad  for  personal  benefit  on  consideration 
of  particular  location  of  road  is  void  as  against  public  policy. 
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8ufllcl6ncy  of  Answers  Denying  OwnexsUp  of  plAin<tiif  in  actions 
on  negotiable  inatrnmentB.    See  note,  66  L.  B.  A.  550. 

40  GteL  166-170,  DAMBELL  T.  HEYEB. 

Agreement  That  if  Eitber  of  Two  Persons  Succeed  in  establishing 
pre-emption  claim  to  land  be  shall  divide  with  other  is  Toid. 

Approved  in  Armstrong  v.  Henderson,  16  Idaho,  577,  102  Pac.  365, 
holding  void  contract  of  trespassers  on  Indian  lands  to  make  home- 
stead entr^  when  land  is  open  for  entry,  and  then  to  adjust  their 
respective  titles;  Boy  v.  Harney  Peak  Min.  Co.,  21  S.  D.  143,  130  Am. 
St.  Bep.  706,  110  S.  W.  107,  holding  void  agreement  not  to  protest 
against  another's  application  for  land  patent. 

40  Gal.  188-185,  BATES  ▼.  OAOB. 

Jurisdiction  cannot  be  Conferred  upon  »  Oonrt  by  stipulation  when 
it  could  not  under  the  law  acquire  jurisdiction. 

Approved  in  Lay  v.  Superior  Court,  11  Cal.  App.  560,  105  Pac.  776, 
holding  jurisdiction  of  superior  court  over  special  proceeding  limited 
by  statute  under  which  such  proceeding  is  authorized. 

40  Cal.  185-188,  McOOBMICK  ▼.  LOS  ANGELES  CIT7  WATEB  CO. 

Workman  on  Beservoir  Who  Devotes  Part  of  Time  to  cooking  on 
grounds  for  other  men  at  work  on  same  reservoir  has  no  mechanic's 
lien,  for  such  cooking,  on  the  reservoir. 

Approved  in  Clark  v.  Beyrle,  160  Cal.  315,  116  Pac.  742,  reaffirm- 
ing rule;  Alpena  v.  Title  Guaranty  etc.  Co.,  159  Mich.  334,  123 
N.  W.  1127,  holding  "labor  and  materials  furnished"  on  public  work, 
payment  for  which  was  secured  by  bond,  did  not  include  labor  and 
material  used  in  repairing  contractor's  machinery;  Lowe  v.  Casey,  18 
N.  D.  184,  119  N.  W.  242,  holding  woman  employed  to  do  housework 
on  farm  not  "farm  laborer"  within  meaning  of  laborer's  lien  law; 
Tsutakawa  v.  Kumamoto,  53  Wash.  235,  102  Pac.  871,  one  who  fur- 
nished groceries  and  camp  equipment  to  subcontractor  on  railroad 
had  no  lien  on  company;  Hall  v.  Cowen,  51  Wash.  297,  98  Pac.  671, 
no  lien  exists  on  abutting  property  for  rental  of  scrapers  furnished 
to  street  contractor. 

Distinguished  in  Thompson  v.  Wise  Boy  Min.  etc.  Co.,  9  Idaho,  365, 
74  Pac.  959,  workman  attending  to  care  of  machinery  in  quartz- mill 
entitled  to  lien  on  mine  for  which  mill  was  located;  Cascaden  v.  Wim- 
bish,  161  Fed.  245,  88  C.  O.  A.  277,  sustaining  lien  for  cooking  where 
laborers  were  to  be  boarded  as  part  of  their  wages. 

As  to  Who  are  Laborers,  Employees,  or  Servants  within  statutes 
giving  them  preferences.    I^ee  note,  18  L.  B.  A.  306. 

40  Cal.  188-194,  KABB  ▼.  PABKS. 

Person  in  Imminent  Danger  is  not  Negligent  because  he  does  not 
take  every  precaution  that  careful  calculation  will  afterward  show 
might  have  been  taken. 

Approved  in  Noyes  v.  Southern  Pac.  B.  Co.  (Cal.),  24  Pac.  928, 
holding  not  negligence  to  attempt  to  crose  from  between  double  tracks 
when  trains  were  advancing  in  same  direction  on  both  tracks;  Hainlin 
V.  Budge,  56  Fla.  359,  47  So.  831,  holding  danger  need  only  to  be 
apparent  imnunent  danger  to  one  placed  in  perilous  situation. 
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40  OaL  194-108,  OBEEB  T.  BLANCHAB. 

The  Word  'Turchase*'  Xnclndes  Every  Mode  of  acquiring  an  estate 
except  by  inheritance. 

Approved  in  Marsh  ▼.  Lett,  8  Cal.  App.  391,  97  Pae.  165,  holding 
right  to  purchase  given  in  contract  gives  right  to  acquire  property 
by  deed. 

40  Gal.  108-221,  6  Am.  Bep.  604,  PEOPLE  ▼.  BBADY. 

Constitutional  Equality  of  Privileges,  immunities  and  protection. 
See  note,  14  L.  B.  A.  584. 

40  CaL  221-240,  CABPENTIEB  ▼.  BBENHAM. 

Foreclosure  of  First  Mortgage  Does  not  Affect  Bigbts  of  junior 
mortgagee  who  was  not  made  party  to  foreclosure. 

Approved  in  Wimple  v.  Yosemite  Gold  Min.  Co.,  4  Cal.  App.  86,  87 
Pac.  283,  following  rule;  Dickinson  v.  Duckworth,  74  Ark.  143,  85  S. 
W.  84,  holding  subsequent  lienholder  entitled  to  redeem  after  fore- 
closure  when  not  made  party  to  suit;  dissenting  opinion  in  Austin  ▼• 
Pulschen  (Cal.),  42  Pac.  307,  majority  holding  rights  of  mortgagor 
who  advanced  money  to  vendee  for  purpose  of  discharging  superior 
lien  are  inferior  to  those  of  vendor  in  possession  on  his  lien  for  pur- 
chase money  notes. 

40  Cal.  240-246,  6  Am.  Bep.  617,  DUFFT  ▼.  HOBSON. 

Act  of  Congress  Beqniring  Bevenne  Stamps  on  certain  documents 
before  they  can  be  admitted  in  evidence  does  not  apply  to  state  courts, 
and  legislature  may  determine  whether  such  are  competent  evidence. 

Approved  in  Watson  v.  Mirike,  25  Tex.  Civ.  App.  532,  61  S.  W. 
541,  following  rule;  People  v.  Brady,  40  Cal.  211,  holding  legislature 
may  declare  Chinese  incompetent  as  witnesses  notwithstanding  four- 
teenth amendment  to  federal  constitution;  Bennett  v.  Morris  (Cal.), 
37  Pac.  929,  holding  that  fact  that  record  of  deed  in  1872  does  not 
show  that  revenue  stamps  were  affixed  does  not  render  such  record 
incompetent  evidence;  Magic  Packing  Co.  v.  Stone-Ordean  etc.  Co., 
158  Ind.  542,  64  N.  E.  12,  refusing  to  suppress  depositions  taken  in 
another  state  not  having  revenue  stamps  attached. 

Failure  to  Comply  With  Statate  requiring  stamping  of  writings. 
See  notes,  84  Am.  St.  Bep.  187,  190;  48  L.  B.  A.  305,  306. 

Verbal  Authority  to  Agent  to  Sell  Beal  Estate  is  not  sufficient  to 
authorize  agent  to  execute  contract  of  sale  in  name  of  principal. 

Approved  in  Stemler  v.  Bass,  153  Cal.  795,  96  Pac.  811,  and  White 
v.  Bank  of  Hanford,  148  Cal.  553,  83  Pac.  698,  under  option  to  sell 
land,  duties  of  vendor  to  make  deed  arise  only  upon  acceptance  and 
tender  by  payee  within  time  limited;  Bacon  v.  Davis,  9  Cal.  App.  90, 
92,  98  Pac.  74,  both  holding  ordinary  written  authority  to  agent  to 
sell  real  estate  merely  imparts  authority  to  find  purchaser  ready  and 
willing  to  contract,  but  does  not  give  authority  to  bind  owner  by  con- 
tract of  sale;  Stauffer  v.  Linenthal,  29  Ind.  App.  306,  64  N.  £.  643, 
holding  broker's  contract  to  sell  real  estate  fully  performed  by  finding 
purchaser  ready  and  willing  to  buy  on  terms  proposed,  without  actual 
completion  of  sale;  Helling  v.  Darby,  71  Kan.  108,  79  Pac.  1074,  hold- 
ing letter  to  broker  did  not  give  him  exclusive  right  to  sell  land; 
Sullivan  v.  Jahren,  71  Kan.  132,  79  Pac.  1073,  and  Brown  v.  Gilpin, 
75  Kan.  781,  90  Pac.  270,  both  holding  letters  between  principal  and 
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broker  did  not  give  broker  power  to  bind  principal  by  agreement  to 
Bell  land;  Robertson  v.  Allen,  184  Fed.  380,  Jones  ▼.  Howard,  234  111. 
409,  84  N.  E.  1042,  Shillinglaw  ▼.  Sims,  86  S.  C.  80,  67  8.  E.  907, 
Lichtj  ▼.  Daggett,  23  S.  D.  390,  121  N.  W.  866,  Donnan  ▼.  Adams,  30 
Tex.  Civ.  App.  619,  71  S.  W.  582,  and  Larson  v.  O'Hara,  98  Minn.  74, 
110  Am.  St.  Rep.  342,  107  N.  W.  822,  all  holding  broker  employed  to 
find  purchaser  for  land  has  no  implied  power  to  execute  contract  of 
■ale. 

Brokers.     See  note,  116  Am.  St.  Rep.  345. 

Power  of  Real  Estate  Broker  to  make  contract  of  sale.  See  note, 
17  L.  R.  A.  (n.  8.)  211. 

Performance  by  Real  Estate  Broker  of  contract  to  find  purchaser 
or  effect  exchange.     See  note,  44  L.  R.  A.  593,  594. 

Performance  of  Conditions  of  Escrows.  See  note,  130  Am.  St.  Rep. 
962. 

40  Oal.  246-250,  BffASON  ▼.  WOLF. 

Consequences  of  Entering  into  Contract  of  Lease  can  only  be 
avoided  by  showing  some  fraud  or  mistake  sufficient  to  have  SQt  aside 
contract  itself. 

Approved  in  Teich  v.  Arms,  5  Cal.  App.  477,  90  Pac.  963,  and  Ogle 
▼.  Hubbel,  1  Cal.  App.  361,  82  Pac.  218,  both  following  rule. 

In  unlawful  Detainer  It  is  not  Error  to  find  amount  of  rent  due  at 
time  of  trial. 

Reaffirmed  in  Holland  r.  Eastern  Outfitting  Co.,  16  Cal.  App.  443, 
117  Pac.  562. 

40  Cal.  251-255,  6  Am.  Rep.  621,  MORE  y.  BONNET. 

Contract  is  Severable  Where  Price  is  Expressly  Apportioned  by 
contract,  or  apportionment  may  be  implied  by  law  to  each  item  to  be 
performed. 

Approved  in  Porter  v.  Fisher  (Cal.),  34  Pac.  701,  holding  commis- 
sion recoverable  by  agent  on  personalty,  under  parol  contract  to  sell 
or  exchange  realty  with  personalty  thereon,  although  in  the  exchange 
the  two  were  not  separately  valued;  Schiller  v.  Blyth  ft  Fargo  Co., 
15  Wyo.  311,  88  Pac.  649,  8  L.  R.  A.  (n.  s.)  1167,  holding  contract 
for  sale  of  lots  distinct  in  description  and  price  to  be  severable. 

Distinguished  in  Los  Angeles  Gas  etc.  Co.  v.  Amalgamated  Oil  Co., 
156  Cal.  779,  106  Pac.  57,  and  Sterling  v.  Gregory,  149  Cal.  120,  121, 
85  Pac.  306,  both  holding  contract  under  consideration  not  to  be 
severable. 

DiYisibility  in  Respect  of  Time  or  territorial  extefit  of  contracts  in 
restraint  of  trade.     See  note,  24  L.  R.  A.  (n.  s.)  943,  944. 

Question  of  Construction  of  Contract  mast  be  Solved  by  considering 
its  language  and  subject  matter. 

Reaffirmed  in  Mercia  v.  Burget,  36  Ind.  App.  459,  75  N.  E.  1086. 

Contracts,  Consideration  for  Which  has  Partly  Failed  or  is  partly 
illegal.     See  note,  117  Am.  St.  Rep.  525. 

40  CaL  255-264,  HEWES  ▼.  REIS. 

Three  Days'  Posting  of  Notice  for  Proposals  for  street  improvement 
is  insufficient  under  statute  requiring  five. 

Approved  in  Comstock  v.  City  of  Eagle  Grove,  ;133  Iowa;  597,  111 
N.  W.  54,  holding  failure  to  publish  notice  for  bids  for  public  im- 
provements rendered  subsequent  proceedings  void;  Nelson  v.  Okl. 
City  &  W.  Ry.  Co.,  24  Okl.  621,  104  Pac.  44,  enjoining  collection  of 
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tax  when  legal  prerequisites  for  its  assessment  had  not  been  complied 
with;  Teift  v.  Lewis,  27  B.  I.  17,  60  Atl.  246,  holding  void  assessment 
of  tax  on  school  district  without  appraisal  of  property  therein. 

Distinguished  in  Sacramento  Paving  Co.  v.  Anderson,  1  Oal.  App. 
675,  82  Pae.  1070,  holding  statute  requiring  posting  of  notice  of  street 
improvement  along  line  thereof  does  not  require  pasting  on  blocks 
of  street  which  are  not  to  be  improved. 

40  Oal.  264-267,  HABT80N  T.  HABDIN. 

Wliere  Evidence  Tending  in  Some  Degree  to  Establish  one  of  plain- 
tiff's allegations  was  admitted  after  objection,  the  finding  that  there 
was  no  proof  of  such  allegation  is  a  surprise  on  the  plaintiff  and 
erroneous. 

Approved  in  Smith  v.  Sinbad  Development  Co.,  11  Cal.  App.  257, 
104  Pac.  708,  holding  surprise  in  making  finding  inconsistent  with 
what  plaintiff  had  been  led  to  believe  was  accepted  by  court  should 
have  been  presented  as  error  on  motion  for  new  trial. 

In  Action  for  Value  of  Services,  plea  which  does  not  aver  that 
cause  of  action  accrued  more  than  two  years  before  commencement 
of  actions  not  good  plea  of  limitations. 

Approved  in  Osborn  v.  Hopkins,  160  Cal.  504,  117  Pac.  521,  answer 
that  "plaintiff's  cause  of  action  for  compensation  for  said  services 
did  not  accrue  within  two  years  next  before  commencement  of  this 
action"  is  sufficient  pl<ea  of  Hmitations. 

40  OaL  268-271,  PEOPLE  T.  WEIL. 

Befusal  of  Challenge  of  Juror  for  Bias  will  be  reviewed  by  appellate 
court  only  when  prejudice  or  injury  is  shown. 

Approved  in  Melone  v.  Sierra  By.  Co.,  151  Cal.  114,  91  Pac.  522 
holding  no  prejudice  caused  by  refusal  to  allow  challenge  for  bias. 

Where  Chsllenge  for  Cause  was  Erroneously  Disallowed  and  juror 
then  peremptorily  challenged,  and  defendant  exhausted  his  peremp- 
tories  before  jury  completed,  error  is  prejudicial. 

Approved  in  Burch  v.  Southern  Pacific  Co.,  32  Nev.  106,  104  Pac 
229,  following  rule;  People  v.  Harrison,  13  Cal.  App.  560,  110  Pac 
347,  and  People  v.  Helm,  152  Cal.  538,  93  Pac.  102,  both  holding  de- 
fendant prejudiced  by  refusal  of  challenge  for  bias  when  peremptories 
were  exhausted  in  removal  of  biased  jurors  before  panel  was  com- 
plete. 

Where  Jnror  has  Formed  Unqualified  Opinion  in  regard  to  defend- 
ant's guilt,  he  is  ^ot  qualified  to  be  juror  although  he  declares  he  will 
try  case  according  to  evidence. 

Approved  in  Dubiver  v.  City  By.  Co.,  44  Or.  237,  73  Pac.  992, 
rejecting  jurors  who  agreed  to  try  to  throw  off  opinion  already  formed. 

40  Cal.  272-275,  LABGAN  ▼.  CEKTBAL  BAILBOAD  CO. 

Deduction  of  Conclusion  from  Facts  Proved  is  in  province  of  jury 
alone. 

Approved  in  Martin  v.  Des  Moines  Edison  Light  Co.,  131  Iowa,  739, 
106  N.  W.  364,  holding  improper  question  to  expert  witness  calling  for 
ultimate  conclusion. 

40  Cat  278-281,  FULTOK  ▼.  HAKNA. 

.  On  Appeal  from  Order  Denying  Motion  for  new  trial,  after  money 
judgment,  undertaking  in  double  amount  of  judgment  may  be  given 
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nnder  section  942,  Code  of  Civil  Procedure,  and  execution  on  such 
judgment  will  be  stayed  pending  such  appeal. 

Distinguished  in  Weldon  t.  Rogers,  154  Cal.  637,  96  Pae.  1072,  hold- 
ing undertaking  on  appeal  from  order  denying  motion  to  quash  execu- 
tion, given  under  section  949,  Code  of  Civil  Procedure,  does  not  stay 
proceedings  on  judgment  and  execution. 

Beyexsal  of  Judgments.    See  note,  96  Am.  St.  Bep.  130. 

40  CaL  281-284,  MAYO  v.  FOLEY. 

Decree  of.  Court  of  Competent  Jurisdiction  for  Sale  of  lands  alleged 
to  be  delinquent  in  payment  of  taxes  is  conclusive  as  against  collateral 
attack. 

Approved  in  Baldwin  y.  Foster,  157  Cal.  646,  108  Pae.  716,  holding 
judgment  can  only  be  collaterally  attacked  when  court  lacks  juris- 
diction of  person  or  subject  matter  or  power  to  render  such  judgment 
as  was  given. 

40  OaL  284-286^  PEOPIiE  v.  ATKINSON. 

When  Attorney  Called  as  Witness  was  Unable  to  State  whether 
communications  were  made  to  him  by  client  before  or  after  relation 
of  client  and  attorney  began,  such  testimony  should  be  excluded. 

Approved  in  dissenting  opinion  in  People  v.  Patrick,  182  N.  Y.  205, 
74  N.  E.  868,  majority  holding  admissible  statements  of  confessions 
made  to  attorney  who  was  not  certain  whether  made  before  or  after 
his  retention  by  party  confessing. 

40  Cal.  294-299,  MONTGOMEBY  T.  WHITINa. 

Pre-emptioner  of  Gk>vemment  Land  has  No  Bight  that  may  not  be 
abrogated  by  government  at  any  time  before  final  entry  and  pay- 
ment. 

Distinguished  in  Cooper  v.  Wilder  (Cal.),  41  Pae.  27,  holding  person 
entering  on  timber  culture  claim  and  dying  after  two  years  leaves 
equity  in  claim  to  heirs. 

40  Cal.  299-311,  JACKSON  v.  MALLOY. 

Separate  Trials  Should  be  Granted  in  Action  to  recover  lands  where 
there  are  several  defendants  claiming  distinct  parcels  under  different 
sources  of  title. 

Approved  in  Boonville  Nat.  Bk.  ▼.  Blakey,  166  Ind.  449,  76  N.  E. 
535,  where  bill  in  equity  is  filed  against  several  defendants,  motion 
for  separate  trial  may  be  granted  for  good  cause. 

Distinguished  in  County  of  San  Luis  Obispo  v.  Simas,  1  Cal.  App. 
182,  81  Pae.  975,  holding  no  error  in  refusing  separate  trials  in  action 
to  condemn  different  parcels  of  land  for  road. 

To  Constitute  Abandonment  of  Land  there  must  be  concurrence  of 
act  of  leaving  premises  vacant,  so  that  they  may  be  taken  by  next 
comer,  and  intention  of  not  returning. 

Approved  in  Powers  ▼.  Independent  etc.  Tel.  Co.,  19  Idaho,  584, 
114  Pae.  667,  where  defendant  attached  wires  to  pole  erected  by  an- 
other and  thereafter  removed  them  and  another  company  attached 
wires  thereto  and  thereafter  pole  taken  down  by  person  unknown  to 
defendant,  defendant  not  liable  for  injuries  caused  by  running  into 
pole  as  it  lay  on  sidewalk;  Barnett  v.  Dickinson,  93  Md.  267,  48  Atl. 
840,  holding  house  not  abandoned  when  occupant's  absence  was  tem- 
porary with  intention  to  return;  Farmers'  Canal  Co.  v.  Prank,  72  Neb. 
155,  100  N.  W.  292,  nonuser  of  water  right  for  less  than  statutory 
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time  to  support  limitations  is  not  abandonment;  Wilmore  Coal  Co.  t. 
Brown,  147  Fed.  943 ,  holding  facts  show  abandonment  of  rights, 
under  grant  of  mineral  rights,  by  nonuser  for  twenty-four  years. 

Gain  or  I«08b  of  Title  by  Abaodomnant^  not  including  questions  under 
statute  of  limitations.    See  note,  135  Am.  St.  Bep.  891,  892,  903. 

40  OaL  344-346^  PEOPLE  ez  r«L  McDONALD  ▼.  BUSH. 

Performaaoe  of  BCinisterial  Act  by  Judicial  Ofllcor  does  not  eon- 
stitute  act  itself  a  judicial  proceeding. 

Approved  in  Havens  v.  Stiles,  8  Idaho,  253,  101  Am.  St.  Bep.  195, 
67  Pac.  920,  56  L.  B.  A.  736,  upholding  complaint  filed  and  summons 
issued  on  Sunday;  State  v.  White  Pine  County,  31  Nev.  117,  101  Pac. 
105,  holding  county  commissioners  in  contracting  for  indexing  records 
of  county  recorder  did  not  exercise  judicial  functioi^s,  so  as  to  be  sub- 
ject to  certiorari. 

40  OaL  347-348,  PBOST  v.  MOBE. 

When  Facts  Showing  lUdgality  of  Oontract  sued  on  appear  in  an- 
swer, though  not  set  up  as  defense,  judgment  for  plaintiff  cannot  be 
had  on  pleadings. 

Approved  in  Oasci  v.  Ozalli,  158  Cal.  283,  110  Pac.  933,  error  to 
grant  judgment  on  pleadings  in  quiet  title  suit  where  answer  specifi- 
cally denied  material  allegations  of  ownership  and  possession;  Finley 
v.  Tucson,  7  Ariz.  113,  60  Pac.  873,  rendering  judgment  on  pleadings 
when  answer  denied  no  material  allegation  of  complaint,  nor  set  up 
new  matter  in  defense. 

Contract  Void  in  Part^  Wbich  Part  cannot  be  separated,  is  unen- 
forceable. 

Approved  in  Cole  v.  Brown-Hurley  Co.,  139  Iowa,  498,  117  N.  W. 
750,  18  L.  B.  A.  (n.  s.)  1161,  foUowing  rule. 

40  Gal.  361-354,  BABLOW  ▼.  BX7BNS. 

Bemedy  of  Forcible  Entry  and  Detainer  is  available  to  actual  pos- 
sessor alone. 

Approved  in  Chezum  v.  Campbell,  42  Wash.  567,  85  Pac.  51,  holding 
landlord  could  not  maintain  action  when  tenant  had  been  dispossessed. 

40  Oal.  S56-358,  TODD  ▼.  MTBES. 

Physidaxi's  BlgLt  to  Determine  Frequency  of  visits  to  patient.  See 
note,  51  L.  B.  A.  299. 

40  Oal.  378-383,  PACKABD  ▼.  BIBD. 

Effect  of  Preventing  or  Cbecking  Bids  upon  validity  of  auction 
sales.    See  note,  20  L.  B.  A.  549. 

40  Cal.  391-396,  STOKES  ▼.  STEVENS. 

Bights  of  Partners  Inter  Se  in  partnership  realty.  See  note,  28 
L.  B.  A.  102. 

Bights  and  Position  of  Creditors,  purchasers,  and  other  third  par- 
ties in  partnership  realty.     See  note,  28  L.  B.  A.  173. 

Bight  to  Purchase  One  Partner's  Interest  in  partnership  realty  with- 
out consent  of  others.    See  note,  18  L.  B.  A.  (n.  s.)  1180. 

40  Cal.  396-408,  GBIGSBY  v.  CLEAB  LAKE  WATEB  CO. 

Declarations  of  Agent  are  not  Admissible  in  action  against  princi- 
pal until  agency  is  first  provea. 


065 


NOTES  ON  CALIFOBNIA  BEPOBTS.    40  Cal.  408-428 


ApproTed  in  Santa  Cniz  Butchers'  Union  t.  I.  X.  L.  Lime  Co.  (Oal.)y 
46  Pac.  382>  following  rule. 

To  Acquire  PrescriptiYe  Bight  to  Overflow  of  Premlaee^  there  must 
have  been  such  use  to  knowledge  of  owner  as  to  occasion  damage  and 
raise  presumption  that  owner  would  not  have  submitted  unless  other 
party  had  right  to  do  so. 

Approved  in  Galbreath  ▼.  Hopkins,  159  Cal.  304,  113  Pac.  177,  en- 
joining land  owner  from  accumulating  surface  water  on  his  own  land 
and  discharging  it  on  land  of  another;  Anderson  v.  Bassman,  140  Fed. 
26,  holding  user  of  water  in  river  not  adverse  until  it  became  injuri- 
ous to  plaintiff  and  amounted  to  actionable  invasion  of  rights. 

Prescriptive  Title  to  Water.    See  note,  93  Am.  St.  Bep.  724. 

Party  Who  Is  not  Original  Creator  of  Nuisance  is  entitled  to  notice 
that  it  is  a  nuisance,  and  request  to  abate  before  action  can  be 
brought  against  him. 

Approved  in  Castle  v.  Smith  (Cal.),  36  Pac.  860,  following  rule; 
Coats  V.  Atchison  etc.  Bj.  Co.,  1  Cal.  App.  446,  82  Pac.  643,  discussing 
whether  want  of  knowledge  of  existence  or  noxious  character  of 
nuisance  is  defense  to  action  for  its  abatement;  Martin  v.  Chicago  B. 
I.  A  Pac.  Bj.  Co.,  81  Kan.  349,  105  Pac.  452,  railroad  not  entitled  to 
notice  that  barbed-wire  fence  constructed  on  its  right  of  way  was 
nuisance;  Watson  v.  Colusa-Parrot  M.  &  S.  Co.,  31  Mont.  523,  79  Pac. 
17,  person  continuing  nuisance  not  liable  for  damages  caused  by 
operation  of  nuisance  by  predecessors  in  interest. 

lilability  of  Property  Owner  for  Nuisance  which  he  did  not  create. 
See  notes,  86  Am.  St.  Bep.  511,  512;  27  L.  B.  A.  (n.  e.)  166. 

In  Action  to  Abate  Nuisance  and  Becover  Damages  county  court 
has  no  jurisdiction  of  action  for  damages  except  as  an  incident  to 
power  to'  abate  nuisance. 

Approved  in  Bailey  v.  Chicago  etc.  By.  Co.,  25  S.  D.  208,  126  N.  W. 
271,  holding  damages  could  be  assessed  as  incidental  to  equity  action 
by  court  in  equity. 

Plaintiff  In  Action  to  Abate  Nuisance  cannot  recover  damages  which 
affect  public  generally,  but  only  special  damage  suffered  by  himself. 

Approved  in  Hatcher  v.  Bange,  98  Tex.  90,  81  S.  W.  292,  reaffirming 
rule. 

Expert  Testimony  Is  Admissible  as  to  Effect  of  dam  in  relation  to 
overflow  of  water  complained  of  as  nuisance. 

Approved  in  Texas  &  Pacific  By.  Co.  v.  Cochrane,  29  Tex.  Civ.  App. 
3S4,  69  S.  W.  985,  following  rule. 

Liability  for  Damming  back  stream.  See  note,  59  L.  B.  A.  840,  851, 
859,  886. 

40  OaL  408-419,  SEXET  v.  ADKINSON. 

Liability  of  Ministerial  Officers  for  nonperformance  and  misper- 
formance  of  official  duties.    See  note,  95  Am.  St.  Bep.  103. 

40  OaL  419-421,  EX  PABTE  SMITH. 
Implied  Eepeal  of  Statutes.    See  note,  88  Am.  St.  Bep.  275. 


40  OaL  426-428,  EX  PABTE  AH  OHA. 

Judgment  on  Conviction  of  Misdemeanor  which  adjudges  imprison- 
ment in  state  prison  ia  void. 
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Oy«iTu1ed  in  Ex  parte  Tani,  29  Ner.  891,  91  Pae.  138,  1$  L.  B.  A. 
(n.  8.)  518,  holdinfi^  lentence  to  state  prison  instead  of  county  jail 
error  that  may  be  corrected  on  appeal. 

Effect  of  ExcesslTe  Sentence.    See  note,  45  L.  B.  A.  139. 

40  OaL  428-432,  8T0NE  T.  BUMPU& 
Actual  Possession  of  Land  is  Prima  Facie  ETldenee  of  ownership 
Approved  in  Learned  v.  Castle  (Cal.)f  4  Pac.  194,  holding  one  in 
actual  possession  may  maintain  action  to  abate  nuisance  which  in- 
juriously affects  his  possession. 

Liability  for  jamming  back  stream.    See  note,  59  L.  B.  A.  900. 

40  OaL  434-439,  MOBOAN  T.  8TEABN8. 

Measure  of  Vendee's  Damages  on  breach  of  contract  to  convey 
realty.    See  note,  106  Am.  St.  Bep.  971. 

40  Oal.  489-147,  FELOH  T.  BEAUDBT. 

Defense  by  Maker  of  Note  That  Plaintiff  is  not  lawful  owner  when 
on  face  it  runs  to  him  is  frivolous. 

Approved  in  Berry  v.  Barton,  12  Okl.  244,  71  Pac.  1081,  66  L.  B.  A. 
513,  following  rule;  dissenting  opinion  in  Crew  v.  Hutcheson,  115  Ga. 
531,  42  S.  E.  25,  majority  approving  court's  action  in  striking  out 
frivolous  defenses;  dissenting  opinion  in  McGuffin  v.  Coyle,  16  Okl. 
702,  86  Pac.  968,  6  L.  B.  A.  (n.  s.)  524,  majority  holding  void  note 
payable  to  officer  of  railroad  for  personal  benefit  given  on  considera- 
tion of  location  of  road. 

Bufflciency  of  Answers  Denying  Ownership  of  plaintiff  in  actions  on 
negotiable  instruments.    See  note,  66  L.  B.  A.  550. 

40  Oal.  447-456^  SOHIEBHOLD  ▼.  NOBTH  BEAOH  ETO.  B.  B.  CO. 

Negligence  of  Parents  in  Allowing  Child  to  be  alone  on  street  does 
not  release  railroad  from  liability  for  injury  to  child  through  gross 
negligence  of  its  employer. 

Approved  in  Bygum  v.  Southern  Pac.  Co.  (Cal.),  36  Pac.  415,  fol- 
lowing rule;  Bichmond,  Fredricksburg  etc  B.  B.  v.  Martin,  102  Ya. 
206,  45  S.  E.  895,  holding  father  could  not  recover  for  injury  of  chUd 
when  his  agent,  the  child's  custodian,  was  guilty  of  contributory 
negligence. 

Contributory  Negligence  of  Parent  or  Custodian  as  bar  to  negli- 
gence action  by  child.    See  note,  21  L.  B.  A.  82. 

Duty  of  Street-car  Companies  to  Avoid  Injuring  Children  on  track. 
See  note,  25  L.  B.  A.  663,  664. 

Wbat  Acts  of  Child  in  Attempting  to  Cross  Car  Tracks  are  negli- 
gence per  se.     See  note,  11  L.  B.  A.  (n.  s.)  170. 

Care  Due  to  Sick,  Infirm,  or  Helpless  Persons,  with  whom  no  con- 
tract relation  is  sustained.    See  note,  69  L.  B.  A.  552. 

Bight  of  Attorney  General,  or  Other  Bepresentative  of  state,  to 
maintain  action  to  enforce  statutory  regulations  affecting  rates.  See 
note,  18  L.  B.  A.  (n.  s.)  664. 

40  Cal.  459-462,  BOVEGNO  ▼.  DEFFEBABI. 

Contract  Made  on  Mutual  Misunderstanding  between  parties  as  to 
consideration  is  void. 

Approved  in  Curry  v.  Greffett,  115  Mo.  App.  369,  371,  90  8.  W.  1167, 
1168,  holding  void  contract  entered  into  by  mutual  mistake. 
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Bights  and  LiahilltleB  on  Sale  of  Personalty  as  affected  by  vendor's 
mistake  in  fixiog  price.     See  note,  23  L.  R.  A.  (n.  8.)  1110. 

40  OaL  463-466,  BATES  T.  BYBEBG. 

Execntor  of  Estate  cannot  Maintain  Appeal  from  decree  of  final 
distribution  on  grounds  that  property  was  improperly  distributed. 

Reaffirmed  in  In  re  Coursen's  Estate  (Gal.),  65  Pac.  967. 

Distinguished  in  Bruniog  v.  Golden,  159  Ind.  208,  64  N.  E.  660, 
Ciolding  administrator  could  sue  one  heir  for  accounting  for  benefit  of 
another. 

Any  Heir  or  Devisee  Aggrieved  by  Decree  of  Distribution  may  ap- 
peal therefrom. 

Approved  in  Lamar  v.  Lamar,  118  Oa.  690,  45  S.  E.  501,  holding 
executor  could  appeal  when  improperly  deprived  of  commissions. 

40  Gal.  466-470,  PAXSON  v.  HOLT. 

Under  San  Francisco  Consolidation  Act^  Section  90,  demands  on 
treasury  must  be  presented  for  payment,  properly  audited  within 
month  after  same  are  payable  or  be  forever  barred. 

Approved  in  Geimann  v.  Board  of  Police  Commrs.,  158  Cal.  751,  112 
Pac.  554,  applying  rule  in  construing  San  Francisco  charter,  article  8, 
chapter  4,  section  1. 

40  Cal.  471-474,  TAYLOR  ▼.  UNDERHILL. 

Riparian  Owner  has  No  Vested  Right  to  future  accretions. 

Approved  in  Cohen  v.  United  States,  162  Fed.  370,  holding  riparian 
owner  cannot  maintain  action  for  damages  against  one  who  blocks 
stream  which  in  the  past  has  added  accretions  to  his  land. 

Title  to  Land  Between  High  and  Low  water  mark.  See  note,  45  L. 
R.  A.  240. 

Right  of  State  to  Grant  Tide  Lands.  See  note,  22  L.  R.  A.  (n.  s.) 
337. 

40  CaL  474-479,  ROBINSON  V.  HAAS. 

Sale  of  Personal  Property  Passes  to  Vendee  only  such  title  as  ven- 
dor had. 

Approved  in  First  Nat.  Bk.  of  Concordia  v.  Mcintosh  etc.  Commis- 
sion Co.,  72  Ean.  612,  84  Pac.  538,  holding  void  mortgage  of  cattle  by 
bailee. 

Distinguished  in  Runge  v.  Wilson,  7  Cal.  App.  578,  95  Pac.  179, 
holding  valid  sale  of  personalty  made  by  executor  in  ignorance  of 
contract  of  sale  made  by  decedent,  but  not  consummated  before  his 
death. 

Right  of  One  Leaving  Chattels  in  another's  possession  as  against 
latter's  vendees  or  creditors.     See  note,  25  L.  R.  A.  (n.  s.)  776. 

Wliat  Constitutes  a  Transaction  a  Sale.  See  note,  94  Am.  St.  Rep. 
216. 

Wliat  Constitutes  a  Partnership.    See  note,  115  Am.  St.  Rep.  439. 

40  Cal.  484-488,  TREAT  y.  FORSYTH. 

Right  to  Civil  Action  for  forcible  entry  and  detainer.  See  note, 
121  Am.  St.  Rep.  400. 

40  Cal.  489-493,  ROSENCRANTZ  y.  ROGERS. 

Ignorance  of  Name  must  be  Real  to  Allow  Party  to  be  sued  by 
fictitious  name. 
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Approved  in  Clark  v.  Oregon  etc.  B.  B.  Co.,  29  Mont.  Sdl,  74  Pae. 
735,  holding  plaintiff  bound  to  amend  hj  labstitating  true  name  when 
it  appeared  from  answer. 

40  Cal.  493-407,  BBOAD  ▼.  BBOAD. 

Under  Act  of  1850,  Section  11,  Half  of  common  property  Tests  in 
surviving  spouse. 

Approved  in  Cook  v.  Norman,  50  Cal.  638,  holding  husband  as  com- 
munity survivor  has  power  to  sell  community  property  after  death  of 
wife. 

40  Cal.  497-531,  CHAMBEBS  v.  SATTEBIiEE. 

Where  Contract  for  Street  Work  is  not  in  Compliance  with  resolu- 
tion of  supervisors,  remedy  of  aggrieved  party  is  by  appeal  to  board, 
and  failing  to  so  appeal  he  cannot  set  up  such  irregularity  as  defense 
in  action  on  his  assessment. 

Approved  in  Bates  v.  Hadamson,  2  Cal.  App.  577,  84  Pac.  52,  holding 
error  in  placing  excessive  assessment  on  property  for  street  improve- 
ment could  only  be  corrected  by  appeal  to  city  council.* 

Assessment  for  Street  Work  is  not  Taxation  within  meaning  of  con- 
stitution. 

Approved  in  Wheatland  v.  Boston,  202  Mass.  261,  88  N.  E.  770, 
holding  such  assessments  recoverable  in  same  manner  as  taxes. 

Assessments  for  Improvementa  by  front-foot  rule.  See  note,  28 
L.  B.  A.  (n.  s.)  1138,  1140. 

Ijocal  AsBessments  for  Benefits,  on  property  exempt  from  general 
taxation.    See  note,  35  L.  B.  A.  33. 

« 

40  Cal  532-535»  6  Am.  Bep.  623,  McCOY  y.  CALIFOBNIA  PAC.  B.  B. 
OO. 

Failure  to  Fence  Bailroad  Track  is  prima  facie  negligence  of  com- 
pany when  stock  of  adjacent  owner  are  killed  while  straying  on  track. 

Approved  in  Pecos  Valley  etc.  By.  Co.  v.  Cazier,  13  N.  M.  137,  79 
Pac.  716,  following  rule;  Johnson  v.  Southern  Pacific  Co.,  11  Cal.  App. 
285,  104  Pac.  716,  holding  failure  to  keep  in  repair  gate  in  railway 
fence  along  plaintiff's  land  is  prima  facie  negligence,  in  action  to  re* 
cover  for  killing  of  stock  straying  on  track;  McCoy  v.  Southern  Pac. 
Co.  (Cal.),  26  Pac.  630,  holding  railroad  liable  for  injury  to  stock 
escaping  to  track  through  defectiye  fence. 

Priyate  Action  for  Violation  of  Statute  not  expressly  conferring  it. 
See  note,  9  L.  B.  A.  (n.  s.)  349. 

40  Cal.  535-543,  BABFTBLD  y.  PBICE. 

Beasonable  Diligence  must  be  Used  in  Punning  the  remedy  to  en- 
able a  party  to  maintain  action  to  rescind  or  reform  contract. 

Approved  in  Homer  v.  Lowe,  159  Ind.  412,  64  N.  £.  220,  following 
rule;  Wills  v.  Porter  (Cal.),  61  Pac.  1111,  holding  action  brought  too 
late  to  compel  repayment  of  sum  paid  before  due  on  note  of  corpora- 
tion to  principal  stockholder  when  two  years  had  elapsed. 

Wbere  FlaintifF  Supposes  He  is  Selling  Different  Tract  from  that 
conveyed,  and  defendants  think  they  are  purchasing  tract  actually 
conveyed,  there  is  such  mutual  mistake  as  avoids  contract. 

Approved  in  Pearon  Lumber  etc.  Co.  v.  Wilson,  5  W.  Va.  37,  41  S.  B, 
140,  rescinding  contract  for  mistake  as  to  land  conveyed. 
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Wham  Party  Sues  as  Executor,  Ctomplaint  must  contain  proper  allega* 
tions  to  show  he  is  entitled  to  sue  in  that  capacity. 

Approved  in  Estate  of  Kenton,  3  Cof.  Prob.  533,  allegation  that 
contestant  is  adopted  and  only  child  and  heir  of  decedent  is  insuffi- 
cient. 

40  CaL  54S-647,  6  Am.  Bep.  624,  EMEB90K  ▼.  SANTA  (TLABA 
COUNTY. 

Verdict  of  Jury  im  Disobedience  of  Instruction  is  "against  law/' 
although  instruction  was  erroneous  in  point  of  law. 

Approved  in  Miller  v.  Griffith,  4  Cal.  App.  342,  SS  Pac.  285,  Cynch 
V.  Snead  Architectural  Iron  Wks.,  132  Ky.  257,  116  8.  W.  697,  and 
Cotter  V.  Butte  etc.  Smelting  Co.,  31  Mont.  136,  77  Pac.  511,  all  re- 
affirming rule;  Myers  v.  Fear,  21  Okl.  502,  129  Am.  St.  Bep.  795,  96 
Pac.  643,  holding  verdict  should  be  set  aside  when  contrary  to  in- 
structions; Stoner  v.  Mau,  11  Wyo.  406,  73  Pac.  550,  refusing  to  re- 
verse on  theory  jury  had  disregarded  erroneous  infrtruction,  as  evi- 
dence might  have  justified  finding  under  conditions  in  Instruction. 

Distinguished  in  Cotter  v.  Butte  &  B.  V.  Smelting  Co.,  31  Mont. 
137,  77  Pac.  511,  holding  court  should  not  grant  new  trial  when  ver- 
dict was  warranted  by  instructions,  although  instructions  were  con- 
tradictory. 

Overruled  in  Compressed  Air  Co.  v.  West  San  Pablo  Co.,  9  Cal. 
App.  363,  99  Pac.  532,  and  O'Neill  v.  Thomas  Day  Co.,  152  Cal.  361, 
92  Pac.  858,  both  refusing  to  disregard  verdict  rendered  contrary  to 
erroneous  instruction. 

Bigbt  to  Beyersal  or  New  Trial  where  jury  disregarded  erroneous 
instructions.     See  note,  21  !».  B.  A.  (n.  s.)  853. 

40  Cal.  547-572,  6  Am.  Bep.  624,  LOVE  ▼.  WATKINS. 

Vendee  in  Possession  Under  Executory  Contract  which  he  has  per- 
formed may  avail  himself  of  his  equitable  title  as  defense  in  action 
of  ejectment  brought  by  holder  of  legal  title.  ^ 

Approved  in  Hooper  v.  Young,  10  Cal.  App.  595,  102  Pac.  952,  to 
point  that  plaintiffs  in  ejectment  claiming  to  be  successor  of  mort- 
gagor whoee  debt  is  outlawed  and  whose  debt  they  repudiate  cannot 
claim  any  equities  against  legal  title;  Clint  v.  Eureka  Crude  Oil  Co., 
3  Cal.  App.  469,  86  Pac.  819,  holding  that  plaintiff  in  possession  hold- 
ing according  to  his  rights  cannot  be  compelled  to  pay  defendant's 
costs  where  both  parties  failed  to  do  equity;  Barton  v.  Dunlap,  8 
Idaho,  92,  66  Pac.  836,  holding  valuable  improvements  placed  on 
realty  by  vendee  under  oral  agreement  to  purchase  removed  bar  of 
statute  of  frauds  to  enforcement  of  contract;  Talley  v.  Kingfisher 
Imp.  Co.,  24  Okl.  475,  103  Pac.  592,  holding  vendor  could  not  main- 
tain ejectment  against  vendee  in  possession  under  contract  of  pur- 
chase who  was  not  in  default. 

Limitations  Do  not  Bun  in  Favor  of  trustee  against  beneficiary 
while  latter  is  in  possession  and  there  has  been  no  adverse  holding 
on  part  of  trustee. 

Beaffirmed  in  Levy  t.  Bylnnd,  32  Nev.  470,  109  Pac.  908. 

Distinguished  in  Lnco  v.  Tore  (Cal.),  18  Pac.  869,  holding  limita- 
tions run  where  owner  of  interest  in  land  agreed  to  convey  part 
thereof  to  another  if  he  should  procure  a  patent  to  the  land  and  such 
patent  was  obtained,  but  action  not  brought  on  contract  for  six  years 
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thereafter;  Edwards  ▼.  Beck,  57  Wash.  83,  106  Pae.  493,  limitations 
run  against  action  for  specific  performance  of  contract  to  eonve/ 
lands. 

Iiiinltatlon  of  Actlona  on  Obligations  payable  on  or  after  demand. 
See  note,  136  Am.  St.  Sep.  484. 

Possession  of  Truitee  ia  that  of  cestui  que  trust. 

BeafBrmed  in  Lieyj  y.  Byland,  3>2  Ner.  465,  109  Pac.  907. 

IS^ecific  Porformaaco  of  Contracts  for  conveyance  where  wife  re- 
fuses to  join.    See  note,  24  L.  B.  A.  764. 

40  O&L  672-678,  HANOOCK  v.  PBEUSS. 

Court  may  Order  Sammons  DeliYered  to  plaintiff  for  further  serrice 
after  it  hae  been  served  on  some  defendants  and  returned  and  filed. 

Beaifirmed  in  Bidenbaugh  y.  Sandlin,  14  Idaho,  478,  94  Pac.  829. 

40  CaL  678-^86^  WADE  ▼.  THAYES. 

Where  PlaintUr  in  Bebnttal  Introduces  Evidence  in  contradiction 
of  witneseeo  of  defendants,  the  latter  may,  after  plaintiff  rests,  sup- 
port credibility  of  their  witnesses  by  additional  queetions. 

Approved  in  People  v.  Ye  Foo,  4  Cal.  App.  735,  89  Pac.  451,  holding 
prosecution  may  introduce  evidence  to  disprove  defense  of  alibi  after 
such  defense  has  been  offered;  Maloney  v.  King,  30  Mont.  167,  76 
Pac.  7,  holding  plaintiff  entitled  to  rebuttal  of  defendant's  proof  of 
payment. 

Employer,  though  not  Present  or  Consenting,  ib  liable  for  damages 
caused  by  assault  inflicted  by  employee  in  performance  of  duty. 

Approved  in  Cressey  v.  Bepublie  Creosoting  Co.,  108  Minn.  356, 
122  N.  W.  486,  following  rule;  Davis  v.  Hearst,  160  CaL  165,  116  Pac. 
540,  discussing  liability  of  newspaper  proprietor  who  has  given  man- 
ager carte  blanche  for  punitive  damages  for  libel;  De  Wolf  v.  Ford, 
193  N.  Y.  408,  127  Am.  St.  Bep.  9«9,  86  N.  E.  532,  21  L.  R  A.  (n.  s.) 
860,  holding  hotel-keeper  liable  for  inault  offered  by  servant  to  guest 
In  discharge  of  duties. 

Exemplary  Damages  for  Act  of  employee.  See  note,  101  Am.  St. 
Bep.  761. 

Civil  Besponsibility  for  Wrongful  or  negligent  act  of  servant  or 
agent  toward  one  not  sustaining  contractual  relation.  See  note,  27 
L.  B.  A.  196. 

Liability  for  Malicious  Act  of  Servant  when  master  owes  special 
duty  to  party  injured.     See  note,  4  L.  B.  A.  (n.  s.)  486. 

Idability  of  Innkeeper  for  Injury  to  guest  by  servant.  See  notes, 
69  L.  B.  A.  643;  12  L.  B.  A.  (n.  s.)  1156. 

40  Cal.  586-693,  PEOPLE  V.  COYODO. 

Bias  of  Officer  Summoning  Panel  which  would  be  good  ground  for 
challenge  to  juror  is  ground  for  challenge  to  panel. 

Beafflrmed  in  State  v.  Jordsan,  19  Iduho,  200,  112  Pac.  1051. 

40  OaL  693-699,  6  Am.  Bep.  639,  GRAHAM  T.  PLATE. 

Measure  of  Damages  for  Violation  of  Trademark  is  profit  realized 
on  all  goods  sold  under  simulated  mark. 

Approved  in  Lynn  Shoe  Co.  v.  Auburn  Lynn  Shoe  Co.,  lOO  Me.  479, 
62  Atl.  507,  4  L.  B.  A.  (n.  s.)   960,  following  rule. 


671 


NOTES  ON  CALIFORNIA  EEPOBTS.    40  Cal.  699-627 


One  Who  Wronsfnlly  Mixes  His  Own  Goods  with  another's  loses  the 
whole  when  thej  cannot  be  distinguished. 

Approved  in  Huff  t.  Hardwick,  19  Colo.  App.  420,  75  Pac.  594, 
where  defendant  agreed  to  paj  plaintiff  one-half  proceeds  of  sale  of 
two  mining  claims,  bu-t  sold  them  with  others  and  share  of  sale  money 
of  each  eonld  not  be  distinguished,  plaintiff  entitled  to  half  of  whole. 

Confusion  of  Ooods.    See  note,  101  Am.  St.  Rep.  913,  915. 

40  CaL  590-602,  PEOPLE  ▼.  STAKEM. 

Eeceiyer  of  Stolen  Goods  With  Elnowledge  of  Theft  who  assists  in 
their  disposal  is  guilty  of  offense  of  receiving  stolen  property. 

Approved  in  People  v.  Disperati,  11  Cal.  App.  480,  105  Pac.  621, 
following  rule;  Ex  parte  Goldman  (Cal.  App.),  88  Pac.  821,  holding 
indictment  charging  that  accused  concealed  certain  property  and  con- 
cealed the  offense  knowing  such  property  was  stolen  states  no  offense; 
Dent  V.  Sftate,  43  Tex.  Cr.  150,  65  S.  W.  633,  and  Street  v.  State,  39 
Tex.  Cr.  136,  45  S.  W.  578,  both  holding  mere  receiver  of  stolen  prop- 
erty not  guilty  as  accessory  to  burglary. 

40  Cal.  603-613,  INGEBSOLL  ▼.  TBUEBODT. 

Ghrantee  of  Deed  may  Disprove  Collateral  Facts  therein  recited 
which  are  not  essential  to  validity  of  estate  granted. 

Approved  in  Yule  v.  Fell,  123  Iowa,  664,  99  N.  W.  560,  grantor 
may  show  that  grantee  toolL  deed  with  knowledge  of  existing  lease, 
though  not  mentioned  in  de^d. 

Parol  Evidence  as  to  Consideration  of  Deed.  See  note,  20  L.  B.  A. 
112. 

Becltal  of  Money  Consideration  tn  Deed  as  contractual.  See  note, 
68  L.  R.  A.  925. 

What  is  Conunnnity  Property.  See  notes,  126  Am.  St.  Bep.  121; 
4  Cof.  Prob.  63. 

40  CaL  613-614,  PEOPLE  v.  BANGENEAUB. 

Bight  of  State  to  Appeal  in  a  criminal  ease.  See  note,  19  L.  B.  A. 
348. 

40  Cal.  614-627,  PABBOTT  v.  BYEBa 

Transfer  of  Stock  not  Entered  on  Books  is  valid  as  against  all  ex- 
cept subsequent  purchaser  in  good  faith  without  notice. 

Approved  in  National  Bank  v.  Western  Pac.  By.  Co.,  157  Cal.  580, 
108  Pac.  679,  holding  unregistered  sale  or  pledge  of  stock  valid  as 
against  later  attachment  on  registered  owner;  Bichardson  r.  Long- 
mont  Supply  Ditch  Co.,  19  Colo.  App.  495,  76  Pac.  549,  holding  trans- 
fer of  stock  by  trustee's  deed  effectual  to  pass  equitable  title  to  grant 
tee. 

Denial  In  Answer  of  Belation  of  Trustee  and  beneficiary  between 
parties  dispenses  with  necessity  of  averring  in  complaint  or  proving 
prior  demand  and  refusal. 

Approved  in  Becker  v.  Feigenbaum  (Cal.),  45  Pac.  838,  applying 
rule  to  agency. 

In  Suit  by  Several  Stockholders  Against  Trustees  of  corporation, 
one  who  holds  shares  not  transferred  on  books  is  proper  party  plaintiff. 

Approved  in  O'Connor  v.  International  Silver  Co.^  68  N.  J.  £q.  78, 
59  AtL  326,  following  rule. 
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40  CaL  627-^8,  PEOPLE  ▼.  SCHUSTER 

Appeal  Does  not  Lie  from  Order  of  Judge  admitting  partj  to  bail 
under  provisions  of  habeas  corpus  act. 

Approved  in  Ex  parte  White,  2  Cal.  App.  727,  84  Pac.  243,  follow- 
ing rule;  Matter  of  Hughes,  159  Gal.  363,  113  Pbc.  686,  holding  de- 
termination in  habeas  corpus  that  information  on  which  conviction 
based,  not  reviewable  on  certiorari  in  supreme  court  though  decision 
was  incorrect. 

40  OaL  642-647,  PEOPLE  ▼.  ELKIKS. 

Where  Cooxt  has  Jurisdiction,  Its  Orders  thereafter,  though  errone- 
eus,  are  XK>t  void  unless  they  contravene  statute. 

Approved  in  Matter  of  Hughes,  159  Cal.  364,  113  Pac,  686,  certiorari 
does  not  lie  to  review  erroneous  determination  in  habeas  corpus  ease 
where  court  had  jurisdiction. 

40  CaL  64»-666,  PEOPLE  y.  MELLON. 

Where  Venue  In  Larceny  has  Been  Laid  in  county  to  which  stolen 
property  was  brought,  facts  showing  commission  in  another  county 
are  matteie  of  evidence. 

Beaffirmed  in  State  v.  De  Wolfe,  29  Mont.  421,  74  Pac.  1086. 

Where  Jurisdiction  of  Judge  of  Another  County  to  try  criminal 
cause  is  not  questioned  in  lower  court,  it  cannot  be  questioned  on  ap- 
peal. 

Approved  in  Tillman  r.  State,  58  Fla.  117,  138  Am.  St.  Bep.  100,  50 
6o.  67d,  676,  following  rule. 

40  Cal.  657-662,  MENDELSOHN  ▼.  ANAHEIM  LIGHTEB  CO. 

Verdict  Which  Finds  Plaintiff  Entitled  to  certain  amount  of  money 
is  not  void  for  uncertainty,  since  it  is  equivalent  to  findings  issues  in 
his  favor  and  assessing  damages  at  that  sum. 

Approved  in  Cain  v.  Cody  (Cal.),  29  Pac.  779,  verdict  in  replevin 
considered  and  held  to  be  equivalent  to  general  finding  that  plaintiff 
was  entitled  to  return  of  the  property,  and  special  finding  as  to  value 
and  damages. 

40  Cal.  662-672,  TATE8  ▼.  SMITH. 

Ruling  of  Appellate  Court  on  Appeal  becomes  law  of  case  for  all 
subsequent  proceedings. 

Approved  in  Lorimer  v.  Fairchild,  68  Kan.  342,  75  Pac.  128,  and 
Oklahoma  City  etc.  Power  Co.  v.  Baumhoff,  21  Okl.  508,  96  Pac.  760, 
both  following  rule. 

Conclusiyeness  of  Prior  Decisions  on  subsequent  appeals.  See  note, 
84  L.  B.  A.  361. 


NOTES 


ON  THE 


CALIFORNIA   REPORTS 


CASES  IN  41  CALIFORNIA. 


41  CaL  15-17,  CASX7THEBS  ▼.  McQABVEY. 

SuflLcieacy  of  Selection  or  Designation  of  goods  sold  ont  of  larger 
lot.    See  note,  26  L.  B.  A.  (n.  s.)  5,  15,  58. 

41  CaL  17-21,  WATSON  T.  SAN  FBANCISGO  ETC.  B.  B.  CO. 

Wlien  Circumstances  are  Such  as  to  Lead  Court  to  hesitate  upon 
motion  to  open  default,  it  is  better  to  decide  in  favor  of  the  motion. 

Approved  in  Vermont  Marble  Co.  v.  Black  (Cal.),  38  Pac.  513,  fol- 
lowing rule;  Barling  v.  Weeks,  4  Cal.  App.  456,  88  Pac.  503,  holding 
trial  court  did  not  abuse  discretion  in  setting  aside  default  obtained 
through  mistake  of  attorney;  Walsh  v.  Boyle,  94  Minn.  438,  103  N.  W. 
506,  opening  default  where  defendant,  through  ignorance  of  language, 
did  not  understand  effect  of  summons;  Sherman  v.  Southern  Pac.  Co., 
31  Nev.  292,  102  Pac.  259,  and  Greene  v.  Montana  Brewing  Co.,  32 
Mont.  108,  79  Pac.  694,  both  opening  default  obtained  through  mis- 
take of  attorney;  Biddle  v.  Quinn,  32  Utah,  352,  90  Pac.  896,  opening 
default  obtained  by  plaintiff's  disregard  of  court  rule. 

In  Opening  Default^  Terms  and  Conditions  should  be  imposed. 

Approved  in  McCarty  v.  Wilson,  2  Cal.  App.  157,  83  Pac.  171,  court 
may  impose  conditions  upon  granting  permission  to  file  bill  of  ex- 
ceptions after  expiration  of  statutory  time. 

41  Cal.  22-29,  HENLE7  v.  HOTALUNQ. 

Intention  Appearing  on  Face  of  Deed  absolute  in  form  will  prevail 
unless  a  different  intention  clearly  appear  to  create  a  mortgage  only. 

Approved  in  Schultz  v.  McLean  (Cal.),  25  Pac.  427,  Peres  v.  Crocker 
(Cal.),  47  Pac.  930;  Hays  v.  Emerson,  75  Ark.  555,  87  S.  W.  1025, 
Smith  V.  Jensen,  16  N.  D.  412,  114  N.  W.  307,  Jones  v.  Jones,  20 
S.  D.  639,  108  N.  W.  25,  and  Baird  v.  Baird,  48  Colo.  516,  111  Pac. 
82,  all  following  rule;  Sullivan  v. .Woods,  5  Ariz.  200,  50  Pac.  115, 
deed  not  clearly  shown  to  be  mortgage. 

What  Constitutes  a  Transaction  and  a  Sale.  See  note,  94  Am.  6t. 
Rep.  237. 

Parties  may  Bny  Lands  in  Satisfaction  of  debt,  or  for  considera- 
tion paid,  and  contract  to  reconvey  for  sum  certain  without  any  in- 
tention to  create  a  mortgage. 

I  C»l.  Note*— 48  (673) 
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Approved  in  Fletcher  ▼.  Northcroee  (Cal.),  32  Pac.  329,  eonti'aet  of 
sale  and  right  of  reconveyance  considered  and  held  not  to  be  mort- 
gage. * 

Existence  of  a  Debt  is  EasentLal  to  existence  of  a  mortgage. 

Approved  in  Schultz  v.  McLean  (Cal.),  25  Pac.  428,  following  rule; 
Gouts  y.  Winston,  153  Cal.  d^l,  96  Pac.  359,  holding  implied  promise 
to  repay  loan  is  such  debt  as  to  sustain  mortgage. 

41  Oal.  29-33,  EZ  PABTE  VOLL. 

Ooxurtltation  in  Declaring  Bail  to  be  Matter  of  right  contemplates 
only  cases  in  which  party  has  n«t  been  already  convicted. 

Approved  in  In  re  Schriber,  19  Idaho,  535,  114  Pac.  30,  following 
rule;  £x  parte  Heath,  227  Mo.  403,  126  S.  W.  1034,  upholding  statute 
denying  bail  pending  appeal  to  one  convicted  of  capital  offense. 

41  OaL  34-37,  BIOH  ▼.  TOBBa 

Wlien  Homestead  is  Declared  by  Either  Spouse,  although  spouses 
are  denominated  joint  tenants,  they  are  not  such  in  common-law  sense, 
but  probate  court  may  set  aside  such  homestead  for  benefit  of  sur- 
vivor and  children. 

Approved  in  Hannon  v.  Southern  Pac.  B.  B.  Co.,  12  Cal.  App.  354, 
107  Pac.  337,  holding  "joint  tenancy"  in  section  1265,  Civil  Code, 
merely  describes  nature  of  estate  during  life  of  spouses,  and  devolu- 
tion on  death  of  either  is  provided  for  by  succeeding  clause  of  descent. 

Bights  of  Chlldreii  in  Homestead  of  Parent  See  note,  56  L.  B.  A. 
44,  48. 

Purpose  and  Effect  of  Probate  Order  setting  aside  homestead  for 
use  of  family  is  that  the  property  be  relieved  from  administration, 
and  does  not  constitute  assets  of  estate. 

Approved  in  Hoppe  v.  Hoppe  (Gal.),  36  Pac.  393,  holding  judgment 
setting  aside  homestead  did  not  adjudicate  interest  of  widow  or 
minors  in  premises. 

Inheritance  of  Homestead  Is  Begulated  by  law  in  force  at  time  of 
death. 

Approved  in  Hannon  v.  Southern  Pac.  B.  B.  Co.,  12  Cal.  App.  359, 
107  Pac.  339,  following  rule. 

WbAt  is  Commonlty  Property.    See  note,  126  Am.  St.  Bep.  106. 

41  Cal.  37-40,  PEOPLE  ▼.  BENFBOW. 

Challenge  to  Juror  in  Cilminal  Case  must  specify  particular  ground 
of  challenge 

Approved  in  People  v.  Quijada,  154  Cal.  245,  97  Pac.  690,  refusing 
to  consider  on  appeal  challenge  to  grand  juror  on  ground  not  specified 
in  motion  to  set  aside  indictment. 

41  Cat  65-60,  CXTBTIS  ▼.  SPBAGX7E. 

Bights  of  Transferee  After  Maturity  of  negotiable  paper.  See  note, 
46  L.  B.  A.  789. 

41  Cal.  61-63,  WAL8W0BTH  ▼.  JOHNSON. 

To  Support  Plea  of  Another  Action  Pending,  plaintiff  must  be  same 
in  both  suits  and  cause  of  action  must  be  same. 

Approved  in  Colburn  v.  Dortic,  49  Colo.  95,  111  Pac.  839,  following 
rule;  Bodney  v.  Gibbs^  184  Mo.  10,  82  S.  W.  189,  holding  plea  of  prior 
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action  pending  not  available  Vhen  plaintiff  had  set  up  same  cause  of 
action  as  defense  in  prior  suit. 

41  CaL  63-66,  CRANE  y.  SALMON. 

Quitclaim  Deeds.    See  note,  105  Am.  St.  Bep.  858. 

41  Oal.  66-67,  PEOPLE  v.  BfUBBAY. 

To  Justify  Inference  of  Legal  Oullt  from  circumstantial  evidence, 
facts  must  not  only  be  consistent  with  guilt  of  accused  but  incon- 
sistent with  any  other  rational  conclusion. 

Approved  in  Pecjple  v.  Taggart,  1  Cal.  App.  425,  82  Pac.  397,  Union 
Pacific  Coal  Co.  v.  United  States,  173  Fed.  740,  97  C.  C.  A.  578,  The 
King  V.  Akana,  7  Haw.  554,  and  The  King  v.  Ahop,  7  Haw.  561,  all 
following  rule. 

Circumstantial  Eridenca.    See  note,  97  Am.  St.  Bep.  777,  778. 

41  Cal.  68-78,  TILDEN  T.  8ACBAMENTO  COUNT7. 

Mandamus  as  Proper  Bemedy  against  public  officers.  -  See  note,  98 
Am.  St.  Bep.  879. 

41  Cal.  78-85,  GAMBETTE  ▼.  BBOCK. 

Declaration  of  Homestead  by  Married  Woman  under  act  of  1860 
is  valid,  although  husband  never  resided  there,  or  acknowledged  such 
homestead,  in  absence  of  showing  that  he  had  fixed  home  elsewhere, 
or  family  other  than  his  wife. 

Approved  in  Harlan  v.  Schulze,  7  Cal.  App.  292,  94  Pac.  381,  hold- 
ing temporary  absence  of  husband,  in  absence  of  showing  that  he  had 
residence  elsewhere,  did  not  prevent  wife  from  declaring  homestead. 

Validity  of  Judgments  against  married  women.  See  note,  134  Am. 
St.  Bep.  929,  930. 

41  Cal.  86-48,  UPTON  ▼.  ABCHEB. 

Agent  of  Grantor  cannot  Insert  Name  of  Qrantee  in  deed,  other- 
wise complete,  without  written  authority. 

Approved  in  Lund  v.  Thackery,  18  S.  D.  117,  99  N.  W.  857,  fol- 
lowing rule;  Ormsby  v.  Johnson,  24  S.  D.  498,  124  N.  W.  437,  holding 
grantor  estopped  to  question  such  deed  when  he  had  accepted  con- 
sideration. 

41  CaL  94-97,  TOBfLINSON  v.  MONBOE. 

Material  Variance  Between  Allegation  aud  Proof  is  ground  for  non- 
suit unless  plaintiff  obtains  leave  to  amend  complaint  to  conform  to 
proofs. 

Approved  in  Bailey  v.  Brown,  4  Cal.  App.  517,  8S  Pac.  519,  sustain- 
ing nonsuit  granted  because  of  material  variance. 

41  Cal.  197-100,  SMITH  ▼.  CUSHING. 

Court  is  Presumed  to  have  Found  Facts  in  favor  of  party  in  whose 
favor  judgment  is  rendered,  unless  contrary  appears  from  findings 
themselves. 

Approved  in  Chaffee-Miller  Land  Co.  v.  Barber,  12  N.  D.  485,  97 
N.  W.  8o2>,  holding  findings  sustained  judgment. 

To  constitute  Abandonment,  Premises  must  be  left  vacant  with- 
out intention  to  return,  and  open  for  occupation  of  next  comer. 

Approved  in  White's  Guardian  v.  Martin,  2  Alaska,  5Q2,  holding 
insane  person  can  have  no  intention  to  abandon* 
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41  Oal.  100-103,  DAVENPOBT  r.  TUBPIN. 

If  Mortgagor  GonToys  Title  to  Anottaar,  whose  deed  is  recorded  be- 
fore decree  of  foreclosure  is  entered,  purchaser  at  sheriff's  sale  acquires 
no  title  when  such  grantee  was  not  party  to  suit. 

Approved  in  Noyes  v.  Crawford,  118  Iowa,  22,  96  Am.  St.  Bep.  363, 
91  N.  W.  801,  applying  rule  as  against  one  suing  for  specific  perform- 
ance of  contract  to  convey. 

Entry  Otliar  Than  as  Mortgagee  to  enable  one  to  hold  as  mortgagee 
in  possession.     See  nete,  16  L.  B.  A.  (n.  s.)  151* 

41  CaL  103-109,  EVANS  T.  EVANa 

Corroboration  ia  Eequlred  by  Statute  to  testimony  of  plaintiff  in 
divorce,  but  it  is  impossible  to  lay  down  any  general  rule  as  to  de- 
gree. 

Approved  in  Avery  v.  Avery,  148  Cal.  243,  82  Pac.  969,  and  Blanch- 
ard  V.  Blanchard,  10  Cal.  App.  204,  101  Pac.  536,  both  applying  rule 
to  cruelty. 

Adultery  may  be  Proved  by  Circumatantial  Erldence. 
Beaffirmed  in  Aston  v.  Aston,  14  Cal.  App.  325,  111  Pac.  1036. 

41  Oal.  109-111,  SEIGEIi  ▼.  EISEN. 

Mere  Fact  That  Part  of  Plaintiff's  Body  extended  beyond  side  of 
moving  car  does  not  prove  contributory  negligence. 

Approved  in  McCord  v.  Atlanta  &  Charlotte  etc.  Air  Line  B.  B.  Co., 
134  N.  C.  57,  45  S.  E.  1033,  following  rule;  Huber  v.  Cedar  BapiHs 
etc.  St.  By.  Co.,  124  Iowa,  558,  100  N.  W.  479,  holding  passenger  pro- 
truding head  from  car  eighteen  inches  is  negligent  per  ee. 

41  Cal  111-116,  OBOSS  ▼.  EIEBSKI. 

There  is  No  Breach  of  Express  Warranty  of  title  of  chattels  sold 
until  vendee's  possession  is  disturbed  by  true  owner. 

Approved  in  Bunn  v.  Mills,  70  Kan.  660,  79  Pac.  148,  holding 
vendee  of  land  in  possession  could  not  resist  payment  of  purchase 
price  on  ground  of  defective  title. 

Distinguished  in  Bancroft  v.  San  Francisco  Tool  Co.  (Cal.),  47  Pac 
686,  holding  cause  of  action  for  breach  of  warranty  that  design  of 
passenger  elevator  would  be  suitable  for  intended  purpose  accrues 
when  elevator  is  completed;  Burling  v.  Allvord,  77  Neb.  867,  110  N. 
W.  685,  holding  vendee's  right  of  action  for  fraudulent  representation 
as  to  title  to  realty  accrues  immediately  upon  perpetration  of  fraud. 

Whether  LimitatlonB  Conunence  to  Bun  at  time  of  breach  of  con- 
tract, or  at  time  actual  damages  sustained.  See  note,  15  L.  B.  A.  (n. 
8.)  163. 

Operation  of  Statute  of  Llmitationa  where  cause  of  action  for  nomi- 
nal damages  subsequently  ripens  into  right  to  actual  damages.  See 
note,  126  Am.  St.  Bep.  946.- 

41  CaL  117-118,  WBAVEB  ▼.  HAYWABD. 

Affidavit  for  Attachment  Need  not  State  Facts  out  of  which  indebt- 
edness arose. 

Distinguished  in  Gatward  v.  Wheeler,  10  Idaho,  72,  77  Pac.  24, 
affidavit  for  attachment  need  not  allege  that  debt  sued  on  was  due  at 
time  of  making  and  filing  affidavit. 
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41  CaL  13^143,  10  Am.  Bep.  269,  LAVEROKE  ▼.  MANQIANTI. 

Owner  of  Ferocious  Dog,  KnowiHg  Its  Vicious  Propensities,  keeps  it 
at  his  own  risk,  and  is  responsible  for  any  injury  inflicted  by  it  upon 
a  person  who  is  free  from  fault. 

Approved  in  Gooding  v.  Chutes  Co.,  155  Cal.  625,  102  Pac.  821,  23 
L.  R.  A.  (n.  8.)  1071,  holding  owner  liable  for  injury  due  to  bite  of 
vicious  camel  whose  propensities  were  known  to  keeper;  Parsons  v. 
Manser,  119  Iowa,  90,  97  Am.  St.  Rep.  283,  93  N.  W.  87,  62  L.  R.  A. 
132,  holding  owner  of  bees  liable  for  loss  of  horses  stung  to  death. 

Liability  for  Injuries  Inflicted  by  animal  upon  one  coming  upon 
owner's  premises.     See  note,  14  L.  R.  A.  197. 

Marriage  of  Infant  as  working  emancipation.  See  note,  24  L.  R.  A. 
(n.  8.)  160. 

41  Cal.  147-202,  STOCKTON-VISALIA  B.  B.  CO.  ▼.  STOCKTON. 

Wben  Legislature  has  Determined  that  a  particular  railroad  in  fact 
concerns  public  interest,  its  determination  is  not  open  to  review  by 
courts. 

Approved  in  Sisson  v.  Supervisors  of  Buena  Vista  County,  128  Iowa, 
454,  104  N.  W.  459,  70  L.  R.  A.  440,  holding  taking  private  property 
for  drainage  district  to  be  for  public  use. 

Distinguished  in  Shasta  Power  Co.  v.  Walker,  149  Fed.  570,  and 
Madera  Ry.  Co.  v.  Raymond  Granite  Co.,  3  Cal.  App.  674,  676,  87 
Pac.  29,  30,  both  holding  courts  may  inquire  whether  use  is  in  fact 
public  when  condemnation  is  sought  for  railway  purposes  under  gen- 
eral statute. 

Existence  of  FubUc  Use  as  question  for  courts.  See  note,  88  Am. 
St.  Rep.  928. 

Judicial  Power  Over  Eminent  Domain.  See  note,  22  L.  R.  A.  (n. 
s.)    12,  34,  35,  39,  86,  88,  91,  100. 

Power  of  Court  to  Declare  Statute  Unconstitutional  should  never 
be  exerted  except  where  conflict  between  it  and  constitution  is  pal- 
pable and  incapable  of  reconciliation. 

Approved  in  People  v.  Richards,  1  Cal.  App.  574,  82  Pac.  694, 
upholding  Code  of  Civil  Procedure,  section  204,  in  regard  to  provision 
for  superior  judges  drawing  jurors  in  counties  of  one  hundred  thou- 
sand inhabitants. 

Public  Purposes  for  Which  Money  may  be  appropriated  or  raised  by 
taxation.    See  note,  14  L.  R.  A.  480. 

41  Cal.  202-208,  TREAT  T.  DE  CELIS. 

Power  of  Attorney  for  Sale  of  Land  considered  and  held  not  to  give 
attorney  authority  to  bind  principal  by  contract  of  sale. 

Approved  in  White  v.  Bank  of  Hanford,  148  Cal.  553,  83  Pac.  698, 
holding  agreement  for  sale  of  land  only  required  deed  to  be  given  by 
■  vendor  upon  compliance  with  agreement  by  vendee  within  time  speci- 
fied in  agreement;  Quay  y',  Presidio  etc.  R.  R.  Co.,  82  Cal.  6,  22  Pac. 
927,  holding  power  of  attorney  did  not  give  express  or  implied  power 
to  sell  or  hypothecate  stock;  Robertson  v.  Allen,  184  Fed.  381,  holding 
broker  to  purchase  and  sell  land  could  not  bind  principal  by  contract 
to  convey;  Stauffer  v.  Linenthal,  29  Ind.  App.  306,  64  N.  E.  643,  hold- 
ing broker's  contract  merely  to  be  undertaking  to  find  purchaser; 
Helling  v.  Darby,  71  Kan.  108,  79  Pac.  1073,  holding  letters  and  tele- 
gram from  owner  did  not  give  broker  power  to  bind  owner  by  contract 
of  sale  of  land. 
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Implied  Powers  Uader  Power  of  Attorney  to  transact  business. 
See  note,  4  L.  B.  A.  (n.  s.)  844. 

Performance  by  Beal  Estate  Broker  of  contract  to  find  purchaser 
or  effect  exchange.    See  note,  44  L.  B.  A.  594. 

Performance  of  Oondlti<»iB  of  Escrows.  See  note,  130  Am.  St.  Rep. 
962. 

41  Oal.  209-211,  EX  PABTE  JONES. 

Time  Pending  Appeal  from  Judgment  of  imprisonment  does  not 
apply  on  period  of  imprisonment  under  sentence. 

Approved  in  Harmon  v.  Bowers,  78  Kan.  138,  96  Pac.  52,  17  L.  B.  A. 
(n.  s.)  502,  holding  prisoner's  civil  rights  not  suspended  pending 
appeal. 

41  Cal.  211-220,  EZ  PABTE  McLAUGHUN. 

Discharge  of  Jury  After  Failure  to  Agree,  over  objection  of  defend- 
ant, is  not  acquittal. 

Approved  in  Hovey  v.  Sheffner,  16  Wyo.  277,  126  Am.  St.  Bep.  1037, 
93  Pac.  312,  15  I/.  B.  A.  (n.  s.)  227,  following  rule. 

41  Oal.  221-231,  THOMPSON  ▼.  McKAY. 

Judgment  in  Action  Utigating  Title  to  two  lots  is  binding  on  par- 
ties thereto,  if  unreversed,  although  silent  as  to  title  of  one  of  the 
lots. 

Approved  in  Soule  v.  Soule,  4  Cal.  App.  106,  87  Pac.  208,  failure  of 
court  to  find  in  accord  with  averments  of  plaintiff  that  transfers  of 
property  by  her  were  made  in  consideration  of  agreement  by  defend- 
ant for  payment  of  alimony  was  in  legal  effect  finding  they  were  not 
made  upon  such  consideration;  Smith  v.  Vandepeer,  3  Cal.  App.  303, 
85  Pac.  138,  holding  error  of  court  in  decree  of  distribution  conclusive 
on  all  parties  and  not  subject  to  collateral  attack. 

One  on  Whose  Objection  Competent  Evidence  to  prove  fact  is  ex- 
cluded cannot  afterward  say  fact  was  not  proved. 

Beaflirmed  in  Spaulding  v.  Mott,  167  Ind.  71,  76  N.  E.  624. 

41  CaL  232-234,  LYNCH  y.  KELLY. 

Formal  Entry  of  Judgment  by  Justice  of  Peace  upon  verdict  of  jury 
is  mere  clerical  duty. 

Approved  in  Hull  v.  Justice's  Court,  5  Cal.  App.  138,  89  Pac.  871, 
holding  failure  of  justice  to  enter  time  of  appearance  of  defendant, 
or  nonappearance  if  default  be  made,  at  time  they  occur  under  sections 
911  and  912,  Code  of  Civil  Procedure,  does  not  devest  justice  of 
jurisdiction;  Wilson  v.  Otis,  71  N.  H.  486,  93  Am.  St.  Bep.  564,  53 
Atl.  440,  Haag  v.  Burns,  22  S.  D.  54,  115  N.  W.  106,  Fowler  v.  Thom- 
son, 68  Neb.  586,  94  N.  W.  813,  and  Montgomery  v.  Viers,  130 
Ky.  701,  114  S.  W.  253,  all  upholding  informal  entry  of  judgment; 
Tomlin  v.  Woods,  125  Iowa,  376,  101  N.  W.  138,  holding  failure  of 
justice  of  peace  to  enter  judgment  on  return  day  on  failure  of  defend- 
ant to  appear  is  mere  irregularity. 

Entry  or  Becord  Necessary  to  Complete  judgment  or  order.  See 
note,  28  L.  B.  A.  640. 

41  Cal.  234-237,  PEOPLE  ▼.  HUGHES. 

Allegation  of  Ownership  of  Stolen  Property  is  essential  to  indict- 
ment for  larceny,  unless  offense  be  otherwise  sufficiently  described. 
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Vppro*ed  in  State  t.  BBthbone,  S  Idaho,  173,  67  Pae.  1S9,  npholdins 

egatioQ  a*  to  ownership  of  stolen  mareg;  State  v.  Eadi,  21  S.  D.  SOI, 

!,  114  N.  W.  711,  715,  holding  ownersbip  inanfBeientlr  alleged. 

ItaterUl  VaiUnca  Bftwera  Iadlctm«at  and  Proof  ia  no  bar  to 

'ther  prosecution. 

Approved  in  State  -r.  Laeehelt,  IS  N.  D.  01,  118  N.  W.  £41,  hoIdinK 

riaaee  ia  immaterial. 

[dentlty  of  OSuuea  on  Pie*  of  formoT  jeopaidj.    See  note,  92 

L  St.  Bep.  lOS. 

OaL  23S,  FEOPU:  T.  HOOBE. 

Effect  of  Sepaiatlon  of  Jury.    Bee  note,  103  Am.  St.  Bep,  192. 

OaL  239-242,  HU88ET  t.  OABTI^. 

niero  la  No  Iiegal  PTesnmptlon  Tliat  OonTOfaiice  of  land  hj  hne- 

id  to  wife  ia  fraudulent  ai  agsjnet  judpneiit  eieditor  of  husband, 

ose  judgment  was  recovered  after  the  conveyance. 

Approved   in   Lindlej  v.  Blumberg,   7  Cal.  App.   144,  93  Pae.   897, 

ding   valid   convejanee   of  land  by  husband  to   wife   in  eonaider- 

on   of   one   dollar   and   love   and    affection   aa    againit   mbiequent 

lee  from  husband. 

Inrden  of  Proof  of  Hnsba>d'i  DeM  to  Wlfa  on  account  of  prop- 

y  received  from  her.     See  note,  56  L.  B.  A.  64S. 

Lnteauptial  Voibal  Contract,  executed  after  marriage  cannot  be 

lided  on  ground  it  was  not  in  writing. 

l^ppr^ved  in  Bowell   v.   Barber,   148  Wis.  310,  125   N.  W.   941,  27 

B.  A.  (n.  a.)  1140,  execution  of  deed  by  husband  pursuant  to  oral 

.enuptial    settlement,    and    deposit    for    delivery    after    his    death, 

.  such  performance  as  to  take  rome  out  of  statute  of  frauds. 

OaL  242-247,  KANDAU.  t.  FAUENim. 

tight  to  OlTll  Action  for  forcible  entry  and  detainer.    See  note,  121 

L  St.  Bep.  410. 

OaL  253-266,  CHASE  T.  OHBISTIANSON. 

nrladlctlon  la  Power  to  Hear  and  DetamilMe  a  canae,  and  in- 
des  power  to  decide  incorrectly,  aa  well  as  correctly,  ao  that  an 
oneons  jadgment  ia  not  void. 

Lpproved  in  Dahlgren  v.  Superior  Conrt,  8  Cal.  App.  027,  97  Pad. 
,  refusing  certiorari  to  correct  error  of  court  within  limits  of  its 
isdiction;  Worth  v.  Emarsoa,  3  Cal.  App.  161,  8S  Pac.  665,  holding 
gment  only  voidable  for  error  committed  within  jurisdiction  of 
rt;  Cohen  v.  Cohen,  ISO  Cal.  1Q2,  88  Pac.  269,  holding  judgment 
divorce  granting  alimany  when  prayer  was  for  divorce  and  gen- 
t  relief  not  void  on  face;  Lockard  v.  Lockard,  21  S.  D.  137,  110 
W.  105,  holding  not  void,  but  merely  erroneous  judgment  rendered 
en  court  was  not  regularly  in  session  to  try  eonteated  cases. 
Pbether  a  Personal  Uabllt^  may  be  created  for  an  eaaement.  See 
e,  133  Am.  St.  Bep.  932. 

>efanlt  Jodgmenta  B^ond  Scope  of  relief  aiked.  See  note,  11 
B.  A.  (n.  B.)  807. 

Oal.  266-262,  SOUTHERN  PAO.  B.  B.  OO.  t.  HEED. 
Innt  by  Olty  Authorities  to  Bailroad  of  Blf^t  to  lay  tracks  on 
>et  does  not  preclude  adjacent  owners  from  recovering  damagee 
tained  b;  tbem. 
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Approved  in  Coats  v.  Atcfaisdn  ete.  Rj.  Co.,  1  Cal.  App.  443,  82 
Pae.  641,  following  rule. 

What  are  Additional  Servitodea  in  highwaye.  See  note,  106  Am. 
St.  Rep.  242,  259. 

41  OaL  263-278,  PEOPLE  T.  KLUMPKE. 

Deed  Oonaidered  and  Held  Void  for  uncertainty  in  description. 

Approved  in  Aylett  v.  Keaweanahi,  8  Haw.  326,  deed  conveying 
"two  inclosed  lots"  considered  and  held  not  to  be  patently  ambig- 
uous; dissenting  opinion  in  Union  Lumber  Co.  v.  Simon,  150  Cal. 
754,  89  Pac.  1081,  majority  holding  description  in  mechanic's  lien 
sufficient. 

Establishment  of  Dock  Lines.    See  note,  14  L.  R.  A.  499. 

41  Oal.  278-290,  GREGORY  y.  NELSON. 

Whore  Judgmemt  Decrees  Existence  of  Facts  not  within  issues  and 
then  pronounces  judgment  thereon,  that  part  of  the  judgment  founded 
on  such  facts  is  superfluous  and  void. 

Reaffirmed  in  Cummings  v.  Cummings  (Cal.)y  17  Pac.  445. 

Court  of  Equity  has  No  Power  to  Allow  Ground  supporting  ditch 
having  prior  right  of  way  to  be  washed  away  for  mining  purposes, 
even  on  condition  that  flume  should  be  built  instead. 

Approved  in  Wutchumna  Water  Co.  v.  Ragle,  148  Cal.  766,  84 
Pae.  165,  holding  in  action  to  enjoin  diversion  of  water  from  plain- 
tiiPs  ditch,  where  defendant  has  perfect  right  by  prescription,  and 
exercised  it  without  notice,  court  cannot  impose  any  condition  as  to 
notice  in  future;  Kavanaugh  v.  St.  Louis  Traction  Co.,  127  Mo.  App. 
279,  105  S.  W.  282,  holding  owner  of  dominant  estate  could  not 
change  character  of  servitude  imposed  on  servient  estate  without 
consent  of  owner,  although  beneficial  to  such  estate. 

Right  to  Change  Easement.    See  note,  15  L.  R.  A.  94. 

41  Oal.  290-298,  MONTGOMERY  ▼.  8TURDIVANT. 

Deed  "Which  in  Granting  Clause  Simply  Grants,  bargains  and  sells 
without  words  of  inheritance,  conveys  fee  simple,  but  title  thus  con- 
veyed may  be  limited  by  habendum  clause  to  life  estate. 
.  Approved  in  Beedy  v.  Finney,  118  Iowa,  279,  91  N.  W.  1070,  and 
Utter  V.  Sidman,  170  Mo.  301,  70  S.  W.  707,  both  following  rule; 
Burnett  v.  Piercy,  149  Cal.  190,  86  Pac.  607,  holding  terms  and  lim- 
itations in  deed  describe  life  estate,  and  are  inconsistent  with  estate 
in  fee. 

Effect  of  Other  Language  In  Deed  to  cut  down  estate  conveyed 
by  granting  clause.    See  note,  12  L.  R.  A.  (n.  s.)  964. 

41  Oal.  208-305,  McCULLOUGH  ▼.  CLARK. 

Supplementary  Proceedings  are  hut  a  Substitate  for  creditor's  bill 
at  common  law. 

Approved  in  Bryant  v.  Bank  of  California  (Cal.),  7  Pac.  130, 
holding  statutory  requirement  must  be  strictly  pursued  to  give  court 
Jurisdiction  of  supplementary  proceedings. 

Order  on  Proceedings  Supplementary  to  Execution  estops  parties 
from  again  litigating  same  matter  in  another  form  of  action. 

Approved  in  Societa  di  Mutuo  Socorso  v.  Mantel,  1  Cal.  App.  110, 
81   Pac.   660,  holding  order  on  supplementary  proceedings   directing 
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[amiihee  to  pftj  aiiin  dnc  to  judgment  debtor  to  Jndgmaiit  ered- 
tor  ia  in  effect  ft  jadgment  and  codcIuuvo  is  anj  other  aetion  ba- 
iween  garnisbee  and  judgment  creditor. 

Wliera  Fartj  Goea  to  Trial  on  Merita  Wifbovt  01)]«ctloa  to  variH- 
latioD  of  pleading,  ha  eannot  raise  such  objection  on  appeal. 

BeaffirnKd  in  Moore  t.  Hnpp,  17  Idaho,  245,  lOS  Fae.  213. 

II  an.  306-307,  LOOKE  t.  POBTEB  ETC.  MDHNO  OO. 

Keeelpt  aa  £vld«iice  of  Payment  aa  againat  third  partiea.  8«»  not«, 
SO  L.  B.  A.  73S. 

11  Oal.  308-312,  AHSEKSON  V.  FISH. 

Probat*  Oonrt  cannot  Order  Executor  to  reconvey  land,  eonvejed 
■o  decedent  as  tecuritj  for  loan,  npon  payment  of  loan. 

Approved  in  Caron  v.  Old  Reliable  Gold  Min.  Co.,  13  N.  M.  222, 
rS  Pac.  65,  holding  probate  court  could  not  dBtermine  title  eon> 
lested  hj  stranger  to  estate. 

II  Oal.  312-311,  BEILI.T  T.  BUDDOOK. 

PBXt7  Aakjng  Default  to  ba  Bet  Aatde  mast  show  excusable  neglect 
ir  other  reasonable  excuse. 

Approved  in  Victor  Power  and  Mining  Co.  v.  Cole,  11  Cal.  App.  501, 
105  Pac.  TflO,  refusing  to  set  aside  default  in  absence  of  showing  ol 
ixcusable  neglect;  Andreen  v.  Andreen,  15  Cal.  App.  730,  IIS  Pac. 
'62,  holding  valid  decree  in  divorce  rendered  on  publication  of  sum- 
nooa  could  not  be  set  aside  without  notice  and  bearing. 

II  CaL  314-317,  EUTQ  t.  BLOOD. 

Wliere  Several  Defendants  Named  In  Snmmoni  are  served  In  aame 
iountj,  presumption  is  that  thej  are  all  residents  of  that  county, 
ind  service  of  copy  of  complaint  on  one  is  sufficient. 

B«alErined  in  Mantle  t.  Oasey,  31  Mont.  411,  7S  Pac.  592. 

II  Oal  S18-322.  ALI.EN  T.  OITBBEY. 

Judgment  will  not  be  Set  Aside  as  Frandnlent  on  ground  that  op- 
losing  party  testified  as  witness  and  knew  of  fact,  which,  if  proved, 
vould  have  given  judgment  to  other  party  and  failed  to  disclose  it, 
md  witnesses  have  since  been  discovered  who  will  testify  to  such 
lact. 


II  Oal.  322-325,  OUT  V.  BIBEND. 

OontamporaneoDi  Agreements  and  Their  Breach  as  defense  to  note. 
)ee  note,  43  L.  B.  A.  460. 

11  OaL  525-330,  KENTON  v.  QtrlNN. 

Pre-etnptijni  on  Public  Lands  on  acquiring  certiBcate  of  purchase 
icquires  only  equitable  title. 

Approved   in   Cooper  v.  Wilder   (Cal.),  41   Pac.   27,  under  20  SUt. 
113,  relating  to  timber  culture  claims,  one  who  died  within  two  yean 
ifter  entry   had  such   equitable  interest  in   land  as  was   capable   of 
levise. 
II  OaL  331-335,  MOBBIS  t.  DE  OELia 

Oonit  Should  not  Decide  Motion  for  new  trial  before  statement, 
IS  settled,  has  been  engrossed  and  certiSed  as  correct. 
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Approved  in  Estate  of  McKenna,  138  Cal.  440,  71  Pae.  502,  hold- 
ing as  premature  motion  for  new  trial  when  court  had  not  passed 
on  certain  issues  not  included  in  verdict. 

41  OaL  351-856,  PEOPLE  ▼.  WH7I.EB. 

Local  Aflseaamenta  for  Benefits,  on  property  exempt  from  general 
taxation.    See  note,  35  L.  B.  A.  34. 

41  OaL  356-359,  OALIFOBNIA  PAOIFIO  B.  B.  CO.  ▼.  FBISBIE. 

Bight  to  Set  Off  Benefits  Against  Damages  on  condemnation. 
See  note,  9  L.  B.  A.  (n.  s.)  828. 

41  CaL  360-368,  BOUSSELL  t.  KELLT. 

Acts  of  Defendant  as  Defense  in  unlawful  detainer.  See  note,  120 
Am.  St.  Bep.  64. 

41  Cal.  363-386^  WILSON  t.  FITCH. 

Belief  In  Truth  of  or  Erist^mce  of  Bnmor  of  defamatory  matter 
is  not  justification  for  its  publication.  The  matter  must  be  proven  to 
justify  publication  or  mitigate  damages. 

AH>roved  in  Davis  v.  Hearst,  160  Cal.  182,  116  Pac.  110,  reaffirm- 
ing rule;  Tingley  v.  Times-Mirror,  151  Cal.  26,  89  Pac.  1107,  hold- 
ing pleading  in  defense  of  libel  not  amounting  to  allegation  that 
printed  statement  was  true  was  insufficient  in  justification  or  mitiga- 
tion of  damages;  Morse  v.  Times  etc.  Printing  Co.,  1^  Iowa,  718, 
100  N.  W.  871,  holding  good  faith  not  available  as  defense  of  libel 
per  se,  but  only  in  mitigation  of  damages;  Wallace  v.  Homestead 
Co.,  117  Iowa,  357,  90  N.  W.  838,  holding  defendants  could  not  show 
in  mitigation  of  damages  that  libelous  statements  were  mere  publi- 
cations of  current  rumors,  when  purported  to  be  published  on  their 
own  knowledge;  Pfister  v.  Milwaukee  Free  Press  Co.,  139  Wis.  641, 
121  N.  W.  944,  refusing  to  admit  in  mitigation  of  damages  evidence 
that  libelous  article  was  copied  from  another  newspaper  and  pub- 
lished under  belief  it  was  true. 

In  Libel  Question  of  Amount  of  Damages  is  largely  in  discretion 
of  jury. 

Approved  in  Scally  v.  Garratt,  11  Cal.  App.  147,  104  Pac.  329,  up- 
holding verdict  in  personal  injury  case;  Maloney  v.  Winston  Bros. 
Co.,  18  Idaho,  766,  111  Pac.  1089,  reducing  excessive  damages  allowed 
by  jury. 

Law  Implies  That  Libelous  Publication  causes  damage  to  injured 
party. 

Approved  in  Paxton  v.  Woodward,  31  Mont.  214,  107  Am.  St.  Bep. 
416,  78  Pac.  219,  following  rule. 

Wbat  Words  are  Libelous  Per  Se.    See  note,  116  Am.  St.  Bep.  804. 

41  CaL  387-393,  HILDEBBAND  ▼.  8TEWABT. 

Application  to  Purchase  Public  Lands  Under  Act  of  March  28, 
1868,  must  describe  lands  desired  and  specifically  state  that  purchase 
is  desired  under  said  act. 

Approved  in  Moran  v.  Bonynge,  157  Cal.  299,  10  Pac.  314,  holding 
eomplaint  of  interveners  in  action  to  determine  respective  rights 
to  purchase  state  lands  does  not  allege  valid  application  to  purchase; 
Oilson   Y.   Bobinson    (Cal.),   7   Pac.   430,   holding   void   certificate   of 
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purchase  of  state  lands  filed  before  plat  of  survey  of  township  has 
been  approved  or  filed. 

41  CaL  393-408,  HABBIS  ▼.  SAN  FRANOISCO  SUQAB  ETC.  CO. 

Findings  of  Beferee  on  Question  of  Fact  can  be  reviewed  only 
by  making  motion  for  new  trial. 

Approved  in  United  States  v.  Ramsey,  158  Fed.  493,  following  rule; 
Raskin  v.  Robarts  (Gal.),  35  Pac.  764,  arguendo. 

Confirmation  of  Referee's  Report  and  Order  for  Entry  of  judgment 
held  not  to  be  final  judgment  from  which  appeal  could  be  taken. 

Approved  in  Picken's  Exrs.  v.  Daniels,  58  W.  Va.  331,  52  S.  E.  217, 
holding  decree  .merely  ascertaining  personal  debt  but  not  decreeing 
payment  or  fixing  lien  not  appealable. 

41  CaL  420-423,  ENGLANDER  ▼.  ROGERS. 

Obligations  of  Parties  to  Agreement  for  Sale  of  Land  are  mutual 
and  dependent,  and  neither  can  put  the  other  in  default  except  by 
tendering  performance  on  his  part. 

Approved  in  Kerr  v.  Moore,  6  Cal.  App.  308,  92  Pac.  108,  holding 
tender  of  purchase  price  sufficient  on  part  of  one  party  to  option  to 
purchase  to  obtain  specific  performance  by  other  party;  Naftzger  v. 
Gregg  (Cal.)y  31  Pac.  613,  holding  defective  complaint  on  notes  in 
failing  to  set  out  contract  entered  into  at  same  time  by  which  deed 
was  to  be  given  in  consideration  for  notes,  and  alleging  performance 
of  conditions;  Michigan  Home  Colony  Co.  v.  Tabor,  141  Fed.  336, 
72  C.  C.  A.  480,  holding  in  contract  for  sale  of  land  agreement  to 
pay  purchase  money  and  to  give  deed  were  mutual  and  dependent, 
and  deed  mnst  be  tendered  before  suit  can  be  brought  for  purch-ase 
money. 

To-  Constitute  Valid  Tender  Party  must  have  money  at  hand  and 
must  then  and  there  not  only  be  ready  and  willing,  but  produce 
and  offer  to  pay  on  performance  of  requisite  condition. 

Approved  in  Sterling  v.  W.  of  World  Lodge,  38  Utah,  524,  80  Pac. 
381,  holding  tender  insufficient. 

41  Cal.  423-428,  MAHONEY  ▼.  BERGIN. 

Contracts  Between  Attorneys  and  Clients.  See  note,  83  Am.  St. 
Rep.  178,  184. 

41  Cal.  429-431,  PEOPLE  ▼.  McGUNGILL. 

Appellate  Court  will  not  Review  Refusal  of  challenge  of  juror  for 
bias  unless  prejudice  is  shown. 

Approved  in  Melone  v.  Sierra  Ry.  Co.,  151  Cal.  114,  91  Pac.  522, 
following  rule;  Territory  v.  Shankland,  3  Ariz.  411,  77  Pac.  494, 
holding  it  not  reversible  error  to  refuse  challenge  for  cause  when 
peremptories  were  not  exhausted  on  going  to  trial. 

Cross-examination  of  Defendant  cannot  be  extended  beyond  sub- 
ject matter  of  testimony  in  chief. 

Reaffirmed  in  People  v.  Schmitz,  7  Cal.  App.  359,  94  Pac.  415. 

It  is  Error  for  Counsel  for  Prosecution  to  comment  on  defendant's 
refusal  to  testify. 

Approved  in  People  v.  Morris,  3  Cal.  App.  6,  84  Pac.  464,  and 
State  V.  Williams,  28  Nev.  416,  82  Pac.  357,  both  following  rule. 
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ETidance  and  Xnstmctioiui  as  to  character  of  accused.  See  note, 
20  L.  B.  A.  615. 

41  Oal.  435-499,  PEOPLB  ▼.  HX7NT. 

Effect  of  Repeal  of  Special  Act  suspending  general  act,  on  opera- 
tion of  general  act,  stated. 

Cited  in  Tilden  ▼.  Esmerald  Co.,  32  Nev.  325,  107  Pac.  882,  constru- 
ing effect  of  acts  relating  to  salary  of  district  attorney. 

41  OaL  439-444,  DOOLY  y.  NORTON. 

Order  Taxing  Costs  cannot  be  Reviewed  on  appeal  from  judgment 
without  statement  annexed  to  record. 
*  Reaffirmed  in  Schomberg  v.  Long,  15  N.  D.  507,  108  N.  W.  332. 

41  Oal.  444-448,  FURDY  ▼.  BULLARD. 

Party  cannot  have  Contract  Rescinded  on  ground  of  fraud  unless 
he  has  been  injured  thereby. 

Approved  in  Sonnesyn  v.  Akin,  14  N.  D.  256,  257,  104  N.  W.  1029, 
following  rule;  Wills  v.  Porter  (Oal.),  61  Pac.  1111,  where  corpora- 
tion pays  debt  to  principal  stockholder  before  due,  repayment  will 
not  be  enforced  at  suit  of  other  stockholders  without  showing  injury 
to  themselves  or  to  the  corporation. 

41  CaL  449-452,  ARAM  ▼.  SCHALLENBERGER. 

Private  Individual  cannot  Maintain  Action  to  abate  public  nui- 
sance unless  he  shows  special  damage  to  himself  in  addition  to  that 
received  by  public. 

Approved  in  Brown  v.  Bea,  150  Cal.  174,  88  Pac.  714,  following 
rule;  City  Store  v.  San  Jose-Los  Gatos  etc.  By.  Co.,  150  Cal.  279, 
88  Pac.  978,  unauthorized  railroad  in  street  may  be  abated  at  suit 
of  individual  on  showing  special  damage  to  himself;  Cushing- Wet- 
more  Co.  V.  Gray,  152  Cal.  121,  125  Am.  St,  Eep.  47,  92  Pac!  71, 
holding  obstruction  of  street  blocking  outlet  from  plaintiff's  quarry 
shows  grounds  for  private  action  for  damages  from  nuisance;  Beynolds 
V.  Presidio  etc.  B.  B.  Co.,  1  Cal.  App.  232,  81  Pac.  1119,  adjacent 
owner  has  no  cause  of  action  for  failure  of  street  railway  company 
to  lay  tracks  in  center  of  street  as  required  by  franchise;  Smart  v. 
Aroostook  Lumber  Co.,  103  Me.  49,  68  Atl.  532,  14  L.  B.  A.  (n.  s.) 
1083,  riparian  owner  using  navigable  .stream  as  highway  may  main- 
tain injunction  suit  against  one  obstructing  stream  with  logs. 

Right  of  One  Prevented  by  Unlawful  Obstruction  from  using  high- 
way to  maintain  action.     See  note,  28  L.  B.  A.  (n.  s.)  1054. 

41  Cal.  452-455,  PEOPLE  y.  JOHNSON. 

Confession  Made  After  Threats  are  Made  to  prisoner  is  presumed 
involuntary  until  shown  that  threats  had  ceased  to  operate  upon 
his  mind. 

Approved  in  People  v.  Loper,  159  Cal.  15,  112  Pac.  723,  holding 
confession  was  involuntary. 

As  to  When  Confession  Voluntary.  See  note,  18  L.  B.  A.  (n.  s.) 
811,    859. 

41  CaL  455-458,  KOHLER  ▼.  HAYES. 

Conditional  Sales  are  Valid  in  this  state. 

Approved  in  Liver  v.  Mills,  155  Cal.  462,  101  Pac.  299,  following 
rule;  Ho  user  etc.  Mfg.  Co.  v.  Hargrove  (Cal.}|  59  Pac.  949,  holding 
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sale  of  harvester  for  which  notes  were  given  under  contract  that 
title  was  not  to  pass  until  notes  were  fully  paid  is  valid  as  condi- 
tional sale. 

Bight  of  One  Leaving  Chattebi  in  Another's  Possession  as  against 
latter's  vendees  or  creditors.     See  note,  25  L.  B.  A.  (n.  s.)   783. 

What  Oonstitiites  a  Transaction  a  Sale.  See  note,  94  Am.  St. 
Bep.  252. 

41  OaL  458-462,  PEOPLE  y.  McOBABY. 

Continoance  to  Secure  Absent  Witnesses  should  be  granted  on 
proper  showing  of  materiality  and  due  diligence  to  procure  them. 

Approved  in  People  v.  Lee  (Cal.),  8  Pac.  686,  reversing  for  re- 
fusal of  continuance  to  procure  witnesses. 

41  Cal.  462-466,  CBAKMEB  v.  POBTEB. 

Effect  of  Destruction  or  Cancellation,  or  redelivery  to  grantor  for 
that  purpose,  or  delivered  but  unrecorded  deed.  See  note,  18  L.  B. 
A.   (n.8.)    1169. 

41  Cal.  472-481,  CLARKE  ▼.  FITCH. 

If  It  is  Intended  to  Charge  in  Complaint  that  words  not  libelous 
per  se  were  used  in  an  offensive  sense,  and  were  so  understood  by 
readers  thereof,  there  must  be  a  colloquium  in  complaint  to  show 
how  words  were  libelous. 

Beaffirm^d  in  Baxter  v.  Dorrington,  13  Ariz.  144,  108  Pac.  460. 

What  Words  are  Libelous  Per  Se.    See  note,  116  Am.  St.  Bep.  806. 

41  CaL  481-485,  SALMON  y.  VALLEJO. 

What  Covenants  Bun  With  the  Land.  See  note,  82  Am.  St.  Bep. 
671,  676,  685,  686. 

Covenants  of  Seisin.    See  note,  125  Am.  St.  Bep.  447,  456. 

Necessity  of  Eviction  to  Maintenance  of  action  on  warranty  of 
title  or  seisin.    See  note,  17  L.  B.  A.  (n.  s.)  1184. 

41  Cal.  489-494,  WESTEBN  PACIFIC  B.  B.  CO.  V.  KEBB. 

Claimant  of  Public  Land  is  One  Who  has  some  interest  in  land 
recognized  by  federal  laws. 

Approved  in  Union  Pac.  B.  B.  Co.  v.  Harris,  76  Kan.  263,  91  Pac. 
71,  settler  on  public  land  who  has  filed  declaration  under  preemption 
law  is  claimant  of  public  land,  and  government  cannot  grant  rail- 
road right  of  way  over  such  land. 

41  Cal.  501-504,  SOUTH  BEACH  LAND  ASSOCIATION  v.  CHBISTY. 

Beception  of  Irrelevant  Testimony  is  not  Ground  for  reversal  where 
no  injury  appears. 

Approved  in  Vidger  Co.  v.  Great  Northern  By.  Co.,  15  N.  D.  505, 
107  N.  W.  1084,  following  rule. 

41  Cal.  507-511,  PEOPLE  ez  rel.  JENE3NS  v.  DUNCAN. 

Franchise  to  Construct  Turnpike  is  not  assignable  without  consent 
of  granting  power  and  does  not  pass  to  assignee  in  bankruptcy. 

Distinguished  in  Evans  v.  Kroutinger,  9  Idaho,  158,  72  Pac.  884, 
holding  assignment  of  ferry  franchise  could  only  be  questioned  by 
original  grantor. 


41  Gal.  512'-536    NOTES  OK  CALIFOBNIA  BEPOBXa  686 

41  OaL  612-614,  MATHEWS  ▼.  KINSELL. 

Party  la  not  Liable  for  Damagea  to  Land  of  another  caused  bj 
overflow  of  water  from  his  own  land  due  to  heavy  rain  when  momen- 
tum was  given  to  water  bj  flowing  through  ditches  dug  by  third 
person. 

Approved  in  Myers  v.  Nelson  (Cal.),  44  Pae.  803,  holding  owner 
of  lower  land  cannot  dam  culvert  under  highway  to  stop  flow  of 
abnormal  quantity  of  water  conveyed  to  culvert  by  upper  owners 
by  means  of  ditches. 

Findings  of  Court  Should  be  of  Ultimate,  not  probative,  facts. 

Approved  in  Chaffee-Miller  Land  Co.  v.  Barber,  12  N.  D.  485,  97 
N.  W.  852,  in  action  to  determine  adverse  claims  to  real  estate, 
findings  that  plaintiff  is  owner  and  entitled  to  possession,  and  that 
defendant  has  no  claim,  are  of  ultimate  facts. 

41  Oal.  615-519,  CAMPBELL  ▼.  JONES. 

Failure  to  File  Statement  on  Motion  for  new  trial,  within  time,  is 
waiver  of  motion. 

Distinguished  in  Sherman  y.  Southern  Pac.  Co.,  31  Nev.  287,  108 
Pac.  257,  discussing  sufBiciency  of  affidavit  of  counsel  for  relief  against 
default  in  failure  to  move  for  new  trial  within  time. 

41  Oal.  619-.521,  CHILD  v.  HUGG. 

Conversion  of  Pledged  Property  by  invalid  sale.  See  note,  43  L. 
B.   A.   761. 

41  Cal.  625-532,   SINTON  ▼.  ASHBUBT. 

Legislature  has  Oonatltntional  Power  to  control  affairs  of  a  muni- 
cipality and  by  appropriate  legislation  to  compel  it  to  pay  just  de- 
mands upon  it,  although  not  legally  bound  to  pay. 

Approved  in  State  v.  Aberdeen,  34  Wash,  69,  74  Pac.  10S4,  reaflSrm- 
ing  rule;  Fleming  v.  Hance,  153  Cal.  168,  94  Pac.  622,  holding  lejEjisla- 
ture  could  establish  police  or  other  inferior  courts  in  Los  Angeles  and 
provide  for  their  salaries  out  of  city  revenues;  City  of  Columbus  v. 
Union  Pac.  R.  Co.,  137  Fed.  873,  70  C.  C.  A.  207,  holding  Nebraska 
organic  act  does  not  deprive  legislature  of  control  of  city  streets. 

Power  of  Legislature  to  Impose  Burdens  upon  municipalities  and 
to  control  their  local  administration  and  property.  See  note,  48 
L.  E.  A.  468,  471,  475,  473. 

Distinguished  in  Fitch  v.  Board  of  Auditors,  133  Mich  186,  94  N. 
W.  955,  holding  constitution  does  not  give  legislature  power  to  de- 
termine what  debts  a  municipality  shall  pay  or  to  compel  their  pay- 
ment. 

Assessments  for  Improvementa  by  front-foot  rule.  See  note,  28  L. 
B.  A.  (n.  s.)  1160. 

Maxim  Nullum  Tempus  Occurrit  Begi.  See  note,  101  Am.  St. 
Rep.   170. 

41  Cal.  532-536,  BOHALL  ▼.  DILLEB. 

Vendor  may  Maintain  Ejectment  Against  Vendee  in  possession 
under  contract  of  sale  who  has  failed  to  perform,  upon  return  of 
purchase  money  paid. 

Approved  in  Brizon  v.  Jorgenson,  28  Utah,  297,  107  Am.  St.  Bep. 
720,  78  Pac.  675,  where  contract  did  not  stipulate  for  forfeiture  on 
failure  to  pay  balance  of  purchase  price,  action  could  not  be  main- 
tained. 
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As  to  When  Vendor  may  Bocover  possession  from  vendee.  See 
note,  107  Am.  St.  Rep.  72S, 

Real  Estate  Broker's  Commissions  as  affected  by  negligence,  fraud, 
or  default  of  principal,  and  defective  title.  See  note,  43  L.  R.  A. 
604. 

Miscellaneous. — Cited  in  Herzog  v.  Atchison,  Topeka  etc.  R.  R.  Co., 
153  Cal.  499,  95  Pac.  989,  17  L.  R.  A.  (n.  s.)  428,  holding  action 
under  agreement  to  establish  station  in  consideration  of  right  of 
way  was  one  for  specific  performance  and  not  for  damages  for  breach 
of  contract. 

41  OaL  536-544,  OITT  OF  SAN  JOSE  T.  TBIBiBIiE. 

Actual  Adverse  Possession  for  Five  Years  subsequent  to  act  of 
1863  relative  to  Spanish  grants  will  bar  recovery  under  title  derived 
from  Spain  or  Mexico  in  certain  cases,  even  though  title  was  not 
confirmed  until  after  expiration  of  the  five  years. 

Approved* in  Ohm  v.  San  Francisco  (Cal.),  25  Pac.  157,  holding 
where  one  claiming  title  under  Spanish  grant  may  commence  action 
for  its  enforcement  under  statute  of  1863,  running  of  limitation 
against  such  action  ia  not  checked  by  want  of  confirmation  by  United 
States  of  the  survey. 

Overruled  iii  Valentine  v.  Sloss  (Cal.),  37  Pac.  32^,  holding  statute 
of  limitations  did  not  begin  to  run  until  patent  was  obtained  from 
United  States  to  Mexican  grant. 

Adverse  Possession,  to  Bar  Becovery,  must  have  continued  without 
interruption  for  statutory  period,  and  any  interruption,  even  by  force 
or  fraud,  breaks  the  running  of  the  statute. 

Approved  in  Anderson  v.  Bassman,  140  Fed.  25,  following  rule. 

41   CaL    562-565,   LEWISTON    TUBNPIKE   CO.   T.    SHASTA   ETC. 
WAGON  BOAD  GO. 

Private  Person  has  No  Ganse  of  Action  to  abate  public  nuisance 
unless  he  suffer  some  special  injury  to  himself. 

Approved  in  City  Store  v.  San  Joee-Los  Oatos  etc.  Ry.  Co.,  150 
Cal.  279,  88  Pac.  978,  holding  private  person  may  maintain  action 
to  prevent  construction  of  unauthorized  railway  on  public  street 
upon  showing  of  special  damage  to  himself. 

Obstruction  of  Pnblic  Highway  is  common  nuisance. 

Reaffirmed  in  People  v.  McCue,  150  Cal.  197,  88  Pac.  900. 

41  GaL  566-571,  LAWRENCE  ▼.  NEFF. 

Insolvent's  Conveyance  to  Certain  Creditors  held  not  to  be  "as- 
signment for  benefit  of  creditors." 

Approved  in  Wylly-Gabbett  Co.  v.  Williams,  53  Fla.  933,  42  So. 
928,  upholding  mortgage  of  whole  property  by  insolvent  to  secure 
certain  creditors. 

Preference  by  Mortgage  or  Sale  as  assignment  for  creditors.  See 
note,  37  L.  R.  A.  340. 

Bight  of  Creditor  to  Buy  Property  from  debtor  in  satisfaction  of 
debt.    See  note,  36  L.  R.  A.  335. 

41  GaL  571-582,  WAIiSH  T.  TTTTiTi. 

General  Incloeore  of  Large  Tract  of  land  is  not  sufficient  to  con- 
stitute actual  exclusive  possession  of  specific  parcel  within  it  when 
much  of  the  inclosed  land  is  not  claimed  and  much  is  held  adversely. 
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Approved  in  Hamilton  v.  Flournoy,  44  Or.  102,  74  Pac.  485,  general 
inclosure  common  to  sereral  persons  does  not  establish  adverse  pos* 
session  of  one. 

Distinguished  in  Gory  v.  Santa  Ynez  Land  etc.  Co.^  151  Gal.  784, 
91  Pac.  649,  holding  where  owner  of  large  inclosed  tract  conveyed 
a  portion  and  put  vendee  in  possession,  such  acts  did  not  put  an  end 
to  owner's  possession  of  residue. 

41  Cal.  583-588,  FUQUAT  Y.  8TI0KNET. 

Deed  of  Tnuit  ConTeys  Such  Interest  as  imposes  upon  trustee  duty 
to  give  notice  prescribed  by  section  1192,  Code  of  Civil  Procedure, 
to  prevent  subordination  of  his  claim  to  lien  of  person  furnishing 
labot  and  material. 

Overruled  in  Hollywood  Lumber  Co.  v.  Love,  153  Cal.  271,  272,  100 
Pac.  099,  holding  deed  of  trust  to  secure  debt  of  owner  does  not  im- 
pose on  trustee  duty  to  give  notice  under  section  1192,  Code  of  Civil 
Procedure. 

Power  of  LoBBM  or  Vttidoo  to  subject  owner's  interest  to  mechan- 
ics' liens.    See  note,  23  L.  R.  A.  (n.  s.)  618. 

When  Mechanics'  Liens  Superior  to  earlier  mortgages.  See  note, 
14  L.  B.  A.  307. 

41  OaL  688-594,  WUJi  y.  BINKWITZ. 
Liability  for  Damming  back  stream.    See  note,  59  L.  R.  A.  881. 

41  Cal.  59&-610,  SALMON  Y.  WILSON. 

Denial  of  Plaintiff's  Title  and  Bight  of  possession  in  ejectment  is 
admission  of  ouster. 

Approved  in  Bondero  v.  O'Hara,  3  Gal.  App.  639,  640,  86  Pac.  987, 
988,  following  rule. 

Demurrer  on  (Ground  of  Ambl^ty  should  be  overruled  if  enough 
appears  to  render  the  pleading  demurred  to  easy  of  comprehension 
and  froe  from  reasonable  doubt. 

Approved  in  Loring  v.  Dutchess  Ins.  Co.,  1  Cal.  App.  189,  81  Pac. 
1026,  following  rule. 

Deed  of  Valuable  Ranch  to  Ohlldren  for  slight  money  considera- 
tion held  to  be  gift. 

Approved  in  Lynch's  Estate,  220  Pa.  18,  69  Atl.  291,  holding  deed 
of  mother  to  daughter  for  one  dollar  consideration  to  be  gift. 

Parol  EYldence  as  to  Consideration  of  Deed.  See  note,  20  L.  R.  A. 
112. 

41  Oal.  611-616,  MARSHALL  y.  CALDWELL. 

Where  Vendee  in  Contract  for  Sale  of  Land  is  entitled  to  specific 
performance,  he  may  compel  vendor  to  convey  any  less  interest  he 
may  have,  if  he  has  not  the  interest  he  contracted  to  convey. 

Reaffirmed  in  Farnum  v.  Glark<e,  148  Cal.  618,  84  Pac.  170. 

Distinguished  in  Garvey  v.  Lashells,  151  Cal.  532,  91  Pac.  501, 
holding  where  vendor  under  contract  to  convey  perfect  title  to  land 
did  not  possess  perfect  title,  and  vendee  acquired  outstanding  title, 
vendee  cannot  compel  vendor  to  convey  what  title  he  has. 

Right  of  Vendee  to  Specific  Performance  with  abatement  from 
price  where  vendor  unable  to  give  clear  title.  See  note,  10  L.  Rw  A. 
(n.  B.)  118. 
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41  Cal  626-629,  THOMPSON  v.  THORNTON. 

Illness  of  Attorney  Held  Ground  for  continuance  when  party  was 
unable  to  secure  other  counsel,  and  affidavit  showed  meritorious 
defense. 

Approved  in  Rankin  v.  Caldwell,  15  Idaho,  631,  99  Pac.  110,  refus- 
ing continuance  on  ground  of  attorney's  illness  when  meritorious 
defense  was  not  shown  by  affidavit. 

41  Cal.  630-632,  WII*SON  v.  SHAOKELTOBD. 

Bight  to  Civil  Action  for  forcible  entry  and  detainer.  See  note, 
121  Am.  St.  Rep.  389. 

41  Cal.  634-640,  LOW  ▼.  HUTCHINaS. 

Bight  of  Pre-emptioner  on  Public  Land  is  defeasible  by  government 
at  any  time  before  payment. 

Approved  in  Messenger  v.  Kingsbury,  158  Cal.  618,  112  Pac.  68, 
applying  rule  to  state  lands;  Graham  v.  Great  Falls  W.  'P.  &  T.  Co., 
30  Mont.  401,  76  Pac.  811,  holding  preferential  right  of  successful 
contestant  to  purchase  public  lands  not  vested  right,  but  mere  privilege 
of  being  first  entry  man. 

41  CaL  640-644,  PEOPLE  v.  EDWARDS. 

Unqualified  Expression  of  Opinion  as  to  Ouilt  or  innocen<;e  of  pris- 
oner is  ground  for  challenge  of  juror  for  implied  bias. 

Reaffirmed  in  State  v.  Roberts,  27  Nev.  468,  77  Pac.  599. 

Character  and  Reputation  of  Deceased  as  affecting  homicide.  See 
note,  3  L.  R.  A.  (n.  s.)  353. 

41  Cal.  645-657,  PEOPLE  y.  AH  SAM. 

A  Motion  is  an  Apidication  for  an  Order  or  rule  of  court  made 
viva  voce,  to  court  or  judge,  and  making  out  and  filing  application 
for  order  is  not  sufficient. 

Approved  in  Brownell  v.  Superior  Court,  1&7  Cal.  710,  109  Pac.  94, 
holding  motion  of  creditor  to  set  aside  order  of  partial  distribution 
of  estate  properly  presented  when  oral  motion  was  made  within  Six 
months  after  entry  of  decree;  People  v.  Long,  7  Cal.  App.  30,  93  Pac. 
389,  motion  for  new  trial  in  criminal  ease  cannot  be  awarded  after 
judgment;  City  of  Marengo  v.  Eichler,  245  HI.  49,  91  N.  E.  759,  hold- 
ing objections  to  confirmation  of  assessment  under  ordinance  for  pub- 
lic improvement  filed  with  clerk  not  to  be  motion. 

Distinguished  in  Gamble  v.  District  Court,  27  Nev.  248,  74  Pac. 
533,  holding  motion  to  change  place  of  trial  was  properly  made  by 
forwarding  application  and  authorities  to  judge  who  had  formerly 
been  counsel  in  the  action  and  was  then  sitting  in  another  county. 

Incorporation  may  be  Proven  by  Reputation  in  trial  on  indictment 
for  possessing  counterfeit  bills  purporting  to  be  issued  in  name  of 
corporation. 

Approved  in  People  v.  Morley,  8*  Cal.  App.  374,  97  Pac.  85,  hold- 
ing in  criminal  action  for  burning  of  insured  property  it  need  only 
be  shown  that  company  intended  to  be  defrauded  was  de  facto  cor- 
poration; State  V.  Rozeboom,  145  Iowa,  625,  124  N.  W.  785,  holding 
corporate  character  of  prosecutor  established  by  parol. 

Presumption  as  to  Incorporation.    See  note,  22  L.  R.  A.  278. 

Forgery  of  Worthless  Instruments.    See  note,  24  L.  R.  A.  40. 
I  Cal.  NotM — 44 
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41  OaL  663-679,  ICELET  T.  OOLLIKS. 

Five  Yean'  D^lay  in  Attacking  Forged  Deed  does  not  estop  partj 
from  saying  deed  is  not  his  deed  as  against  innocent  pnrehaser  de- 
raigning  title  through  forged  deed. 

Distinguished  in  Macomber  v.  Kinnej,  114  Hinn.  156,  128  N.  W. 
1004,  one  not  in  possession  who  has  an  interest  in  land  which  does 
not  appear  of  record  and  fails  to  disclose  it,  and  stands  by  and 
suffers  estate  to  be  sold  and  improved  with  knowledge  that  title  had 
been  mistaken,  cannot  assert  claim  against  purchaser. 


NOTES 
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42  C«l.  11-18,  GOODYEAB  ▼.  WTLLISTOK. 

Sale  or  Mortgage  of  Future  Crops.    See  note,  23  L.  B.  A.  473. 

42  OaL  18-21,  PEOPI.B  y.  AH  YINO. 

If  a  Doubt  Arises  During  Trial  as  to  Sanity  of  defendant,  it  is 
duty  of  court,  on  its  own  motion,  to  suspend  proceedings  until  ques- 
tion of  sanity  has  been  determined. 

Approved  in  Marshall  v.  Territory,  2  Okl.  Cr.  145,  101  Pac.  142, 
and  Steward  v.  State,  124  Wis.  631,  102  N.  W.  1081,  both  following 
rule;  Napa  State  Hospital  y.  County  of  Solano,  4  Oal.  App.  512,  88 
Pac.  502,  holding  county  liable  for  expense  of  insane  accused  at 
state  hospital  only  when  adjudged  insane  after  ease  is  brought  to 
trial. 

Insanity  After  Commission  of  Criminal  Act.  See  note,  38  L.  B. 
A.  578. 

District  Court  may  Adjourn  to  Day  beyond  time  for  holding  court 
in  another  county. 

Approved  in  White  ▼.  Brown,  1  Ind.  Ter.  106,  38  S.  W.  337,  and 
State  V.  Cotterel,  12  Idaho,  578,  86  Pac.  527,  528,  both  following  rule. 

42  CaL  27-34,  BOBNHEIMEB  T.  BALDWIN. 

On  Appeal  for  Exclusion  of  Testimony  record  should  show  what 
such  testimony  was. 

Approved  in  San  Francisco  Commercial  Agency  y.  Hogan  Co.,  6 
Cal.  App.  409,  92  Pac.  312,  following  rule. 

42  CaL  35-75,  APPEAI.  OF  S.  O.  HOUOHTON. 

In  Construing  Statutes,  Words  are  to  be  Taken  in  their  usual  and 
popular  sense,  unless  they  have  a  well-understood  technical  meaning. 

Approved  in  In  re  McCoy,  10  Cal.  App.  143,  101  Pac.  431,  follow- 
ing rule;  Edwards  y.  Sweigert,  15  Cal.  App.  507,  115  Pac.  258,  hold- 
ing same  effect,  if  possible,  must  be  given  to  all  parts  of  statute. 

Words  "Final  and  Conclusiye,"  in  Act  of  1870,  relating  to  San  Fran- 
cisco streets,  means  that  no  appeal  lies  from  judgment. 

(691) 
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Cited  in  Man  v.  Stoner,  14  Wyo.  199,  83  Pac.  221,  holding  "final" 
ai  applied  to  decree  meant  there  should  be  no  farther  appeal. 

Proceeding  Under  Acts  of  1868  and  1870  to  modify  street  grades 
was  not  case  at  law  of  which  supreme  court  has  appellate  jurisdiction. 

Cited  in  Keech  v.  Joplin,  157  Cal.  5,  106  Pac.  224,  upholding  appel- 
late jurisdiction  of  district  court  of  appeal  over  mandamus  to  com- 
pel payment  of  warrant  out  of  protection  district  general  fund. 

Act  Making  ConclnslTe  Determination  of  OommisBloners  as  to 
change  of  grade  of  streets  is  valid. 

Approved  in  Gano  v.  Minneapolis  &  St.  L.  B.  Co.,  114  Iowa,  720, 
89  Am.  St.  Eep.  393,  87  N.  W.  717,  55  L.  E.  A.  263,  upholding  act 
requiring  railroads  exercising  power  of  eminent  domain  to  pay  attor- 
ney's fees  and  costs  of  owner. 

Oonstltatlonality  of  Statute  Denying  Bight  of  appeal  in  certain 
classes  of  eases.    See  note,  19  L.  B.  A.  (n.  s.)  382. 

42  Oal.  76-86,  PAGE  y.  VXLHAC. 

Contract  for  Sale  of  Land  with  Provision  for  resale  considered  and 
held  not  to  be  mortgage,  but  sale. 

Approved  in  Farmer  v.  Grose,  42  Cal.  174,  holding  deed  absolute 
with  defeasance  back  not  to  be  mortg-age  when  no  continuing  debt 
from  grantor  to  grantee;  Fletcher  v.  Northcross  (Cal.),  32  Pac.  329, 
deed  and  contract  for  resale  between  mortgagor  and  mortgagee  ma,de 
after  dismissal  of  foreclosure  proceedings  considered  and  held  not 
to  be  mortgage,  but  conditional  sale. 

42  CaL  86-107,  10  Am.  Bep.  282,  ATKINS  T.  GAMBLB. 

Where  Shares  of  Stock  of  Corporation  are  pledged,  the  identity  of 
particular  certificates  pledged  is  unimportant. 

Approved  in  Bell  v.  Bank  of  California,  153  Cal.  239,  94  Pac.  892, 
complaint  for  redemption  of  pledged  stock  which  shows  on  face  that 
property  has  passed  out  of  defendant's  control  is  insufficient. 

Conversion  o^  Pledged  Property  by  Invalid  Sale.  See  note,  43  Ii. 
B.  A.  740. 

42  Cal.  110-121,  CAIJ>EBWOOD  ▼.  PETSEB. 

^  Appeal  Lies  from  Order,  Made  After  Judgment,  striking  from  files 
statement  on  motion  for  new  trial. 

Approved  in  Magee  v.  Superior  Court,  10  Cal.  App.  161,  101  Pac. 
535,  order  made  after  judgment  directing  payment  of  money  sold  on 
execution  sale  to  purchaser  is  appealable;  Freeman  v.  Brown,  4  Cal. 
App.  109,  87  Pac.  205,  order  denying  motion  to  amend  statement  on 
motion  for  new  trial  is  appealable;  Descalso  v.  Buane  (Cal.),  33  Pac. 
328,  considering  appeal  from  order  dismissing  motion  for  new  trial; 
Shumake  v.  Shumake,  17  Idaho,  658,  107  Pac.  45,  appeal  lies  from 
order  after  final  judgment  vacating  such  judgment. 

Motion  for  New  Trial  may  be  Dismissed  for  failure  to  prosecute. 

Approved  in  Desmond  v.  Fans  (Cal.),  33  Pac.  458,  following  rule. 

A  Case  is  a  State  of  Facts  Which  Famishes  Occasion  for  exercise 
of  jurisdiction  of  court  or  justice. 

Approved  in  United  States  v.  Dolla,  177  Fed.  104,  100  C.  C.  A.  521, 
and  Barnett  v.  Ccmnty  Court,  111  Mo.  App.  699,  86  S.  W.  576,  both 
approving  definition. 
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42  Cal.  123>129,  FAIBCHILD  v.  DOTEN. 

Sabstantial  Compliance  With  Statutory  Tenns  of  special  proceeddog 
is  essential  to  validity  of  judgment  therein. 

Approved  in  In  re  Abrams,  2  Cal.  App.  239,  83  Pac.  364,  holding 
void  award  on  arbitration  made  after  time  stipulated  hy  parties. 

Distinguished  in  Matter  of  Silliman,  159  Cal.  157,  113  Pac.  136, 
judgment  entered  on  award  not  void  because  agreement  to  arbitrate 
does  not  expressly  require  submission  to  be  made  rule  of  court. 

42  Cat  129-134,  BANK  OF  STOCKTON  ▼.  HOWI.AND. 

Objection  to  Becorery  of  Claim  Against  Estate  of  decedent  on 
ground  it  was  not  presented  to  executor  cannot  be  first  made  in  ap- 
pellate court,  nor  on  motion  for  new  trial. 

BeafBrmed  in  Clayton  v.  Dinwoodey,  33  Utah,  268,  93  Pac.  727. 

Distinguished  in  Burke  v.  Maguire,  154  Cal.  464,  98  Pac.  24,  objec- 
tion by  general  demurrer  of  failure  to  present  claim  to  administra- 
tor is  available  on  appeal. 

42  CaL  139-148,  BBEWSTEB  ▼.  LIME. 

Person  Holding  Stock  on  Books  of  Company  as  trustee  may  bind 
concealed  owner  by  hypothecating  it  to  those  who  have  no  notice 
of  true  owner. 

Approved  in  Tafft  v.  Presidio  Sb  Ferries  R.  Co.  (Cal.),  22  Pac. 
487,  holding  corporation  not  guilty  of  conversion  for  issuing  to  attor- 
ney in  fact  of  a  stockholder,  who  presents  certificates  and  power  of 
attorney,  another  certificate  in  his  own  name,  when  they  are  ignorant 
of  the  fraud. 

Effect  of  Patting  Transferable  Paper  or  Securities  into  another's 
possession,  to  estop  owner  as  against  purchaser  in  good  faith.  See 
note,  29  L.  B.  A.  (n.  s.)  254. 

Dnty  of  Corporation  as  to  Transfer  of  stock  held  in  trust.  See 
note,  15  L.  B.  A.  644. 

Wliat  Circumstances  Sufficient  to  Put  Purcbaser  of  negotiable  paper' 
on  inquiry.     See  note,  29  L.  B.  A.  (n.  s.)  367. 

42  Cal.  148-149,  SANOEL  Y.  DELIJNGEB. 

Effect  of  Judgment  Obtained  upon  Unauthorized  Appearance  by 
attorney.     See  note,  21  L.  B.  A.  856. 

42  Cal.  152-158,  QBAY  v.  COLLINS. 

Inclosore  of  Land  by  Substantial  Fences  or  barriers  constitutes 
actual  possession  without  any  other  act. 

Approved  in  Knowles  v.  Crocker  Estate  Co.,  149  Cal.  284,  286,  86 
Pac.  717,  718,  following  rule. 

Bigbt  to  CivU  Action  for  forcible  entry  and  detainer.  Bee  note, 
121  Am.  St.  Bep.  387. 

42  Cal.  159-166,  HILL  v.  HASKIK. 

Where  Bight  of  Action  Depends  on  Condition  Precedent,  it  must 
be  fulfilled  before  limitations  commence  to  run. 

Beaffirmed  in  Ott  v.  Boring,  131  Wis.  483,  110  N.  W.  828. 

42  CaL  16&-169,  10  Am.  Bep.  296,  PEOPLE  y.  HABBTMrOTOK. 

Prisoner  has  Bight  to  be  Free  of  shackles  at  trial. 

Approved  in  State  v.  Temple,  194  Mo.  245,  247,  92  8.  W.  871,  872, 
following  rule;  Parker  v.  Territory  of  Arizona,  5  Ariz.  287,  52  Pac. 
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363,  holding  it  not  undue  restraint  when  prisoner  was  shackled  only 
during  arraignment. 

Bight  of  Prisoner  to  Appear  Uniiiaaaclad  at  trial.  See  note,  89  L. 
B.  A.  821,  825. 

42  CaL  169-174  FABMEB  ▼.  0B08B. 

When  Absolute  Deed  la  Accompanied  by  Defeasance,  test  as  to 
whether  it  is  a  mortgage  is  whether  or  not  there  was,  notwithstand- 
ing the  conveyance,  a  subsisting,  continuing  debt  from  grantor  to 
grantee. 

Approved  in  Keifer  ▼.  Myers,  5  Cal.  App.  673,  91  Pac.  164,  holding 
sale  of  stock  with  defeasance  a  pledge  when  there  was  no  consider- 
ation for  sale  and  none  of  vendor's  stockholder's  liability  was  as- 
sumed by  vendee;  Schultz  v.  McLean  (Cal.)>  25  Pac.  429,  holding 
no  mortgage  existed  in  absence  of  continuing  obligations  of  debtor 
to  creditor  between  the  parties;  Fletcher  v.  Northcross  (Gal.),  38 
Pac.  329,  deed  to  land  and  contract  for  resale  between  mortgagor 
and  mortgagee  made  after  dismissal  of  foreclosure  proceedings  con- 
sidered and  held  not  to  be  mortgage,  but  conditional  sale. 

42  Oal.  174-179,  OHBISTT  ▼.  DANA. 

Allegation  That  Debt  is  Barred  by  Discharge  in  insolvency  is  alle- 
gation of  conclusion  of  law. 

Approved  in  Wells,  Fargo  ft  Co.  v.  McCarthy,  5  Cal.  App.  806,  90 
Pac.  205,  holding  allegation  of  ownership  of  note  by  means  of  as- 
signment made  "pursuant  to  order  of  court"  merely  avers  legal  con- 
clusion. 

Title  Acquired  by  Mortgagor  Feeds  his  prior  mortgage. 

Approved  in  Jones  y*  Chalfant  (Cal.),  31  Pac.  258,  following  rule; 
Hafemann  v.  Gross,  199  U.  S.  346,  26  Sup.  Ct.  80,  50  L.  Ed.  220,  and 
Stewart  v.  Powers  (Cal.),  33  Pac.  490,  both  holding  title  acquired 
by  pre-emptioner  through  patent  inures  to  benefit  of  prior  mort- 
gagee; Tilton  V.  Flormann,  22  S.  D.  338,  117  N.  W.  383,  holding  title 
under  federal  patent  passed  under  patentee's  warranty  deed. 

Oonveyance  Becorded  Before  Qrantor  obtained  title,  as  notice. 
See  note,  23  L.  B.  A.  563. 

42  CaL  180-196,  JONES  ▼.  CLABE. 

Where,  on  Question  of  Batification  of  Note,  findings  embraced 
several  facts  tending  to  establish  it,  and  then  conclusion  therefrom 
that  there  had  been  full  ratification,  the  conclusion  was  the  ultimate 
fact,  and  was  itself  a  finding  of  fact. 

Approved  in  In  re  Bullard's  Estate  (Cal.),  31  Pac.  1120,  refusing 
to  set  aside  finding  of  fact  because  intermixed  with  statements  of 
evidence,  argument,  and  conclusions  of  law;  Chaffee-Miller  Land  Co. 
V.  Barber,  12  N.  D.  485,  97  N.  W.  852,  holding  in  action  to  determine 
adverse  claims  to  realty  findings  that  plaintiff  is  owner  and  entitled 
to  possession  and  defendant  has  no  claim  are  of  ultimate  facts;  Dod- 
son  V.  Crocker,  20  S.  D.  313,  105  N.  W.  929,  upholding  finding  as  being 
of  fact,  though  stated  as  conclusion  of  law. 

Mining  Partnerships  are  Govemed  by  law  of  ordinary  partner- 
ships, except  where  general  usage  has  established  different  rules, 
the  only  differences  being  such  as  flow  from  fact  that  there  is  no 
delectus  personae. 
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Approyed  in  Kelley  ▼.  McNamee,  164  F«d.  375|  22  L.  B.  A.  (n.  s.) 
851,  90  C.  G.  A.  357,  holding  retiring  partner  liable  for  wages  of 
employees  who  continue  in  employ  of  mining  partnership  after  hia 
retirement  without  knowledge. 

Note  Given  by  Superinteiideiit  of  Mining  Corporation  for  its  use, 
interest  on  which  was  paid  by  corporation,  held  to  be  note  of  cor- 
poration. 

Approved  in  Nunnemaeher  v.  Poss,  116  Wis.  449,  92  N.  W.  377, 
holding  note  reciting  that  corporation  and  undersigned  agreed  to 
pay,  and  signed  in  corporation  name  and  by  of&cers,  to  be  binding 
on  both  corporation  and  officers. 

Peraooal  Liability  of  Officers  on  Note  made  for  corporation.  See 
note,  19  L.  B.  A.  677. 

Partnership  After  Death.    See  note,  79  Am.  St.  Bep.  716. 

42  OaL  196-201,  EX  PABTE  BXTIiIi. 

Prisoner's  Bight  to  Discharge  on  Habeas  Oorpas  after  commitment 
and  before  trial.    See  note,  100  Am.  St.  Bep.  34,  35. 

Delay  of  Prosecntion  as  Gronnd  for  Discharge.  See  note,  56  lu 
B.  A.  516,  540. 

42  Oal.  210-216,  ESTATE  OF  SniVET. 

It  is  to  be  Presumed  That  Husband  does  not  intend  to  dispose  by 
will  of  that  part  of  l^e  community  property  which  he  cannot  so  dis- 
pose of. 

Approved  in  Estate  of  Vogt,  154  Cal.  510,  98  Pac.  266,  following 
rule;  In  re  Smith's  Estate  (Cal.),  38  Pac.  951,  holding  will,  by  its 
terms,  purported  to  dispose  of  all  testator's  property,  including  his 
wife's  interest. 

Widow's  Election  Between  Will  and  Dower  or  community  property. 
See  note,  92  Am.  St.  Bep.  705. 

42  OaL  215-218,  MYEB8  ▼.  BAN  FBANCISOO. 

Discretion  of  Jury  In  Fixing  Damages  for  wrongful  death  should 
not  be  interfered  with,  except  in  clear  cases  of  abuse. 

Approved  in  Gulf,  Colorado  etc.  By.  Go.  v.  Brown,  33  Tex.  Civ. 
App.  272,  76  S.  W.  796,  refusing  to  disturb  damages  fixed  by  jury. 

42  Oal.  218-227,  HALI«  ▼.  POLAOK. 

Evidence  Contrary  to  Admissions  in  pleadings  should  be  disregarded. 

Beaffirmed  in  Horn  v.  Martinho,  7  OaL  App.  205,  94  Pac.  80. 

Court  may  of  Own  Motion  Set  Aside  Order  inadvertently  made. 

Approved  in  Baine  v.  Lawler,  1  Cal.  App.  486,  82  Pac.  689,  and 
Frost  V.  Idaho  Irr.  Co.,  19  Idaho,  381,  382,  114  Pae.  41,  both  following 
rule. 

42  CaL  238-235,  HIGGINS  v.  BABKEB. 

Change  of  Use  or  Channel  of  Water  appropriated.  See  note,  30 
li.  B.  A.  385. 

42  Cal.  245-252,  BEEDY  ▼.  SMITH. 

Contract  to  Complete  Work  by  Given  Time  or  "as  soon  as  practica- 
ble" allows  reasonable  time  for  completion. 

Approved  in  Salinas  Lumber  Co.  v.  Magne-Silica  Co.,  159  Cal.  185, 
112  Pac.  1090,  where  time  was  not  of  essence  of  contract  to  deliver 
lumber  reasonable  time  allowed. 
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42  OaL  252-257,  KEYS  ▼.  MABIN  OOUKTT. 

Excairtioiii  to  Bole  Tliat  Certiorari  will  not  lie  where  there  ii  an 
appeal.     See  note,  50  L.  B.  A.  788. 

42  OaL  257-260,  BBOWN  ▼.  OENTBAL  LAND  OO. 

Anthority  to  Agent  to  Sell  Land  on  Credit  allowe  agent  to  give 
only  reasonable  credit. 

Approved  in  Morton  t.  Morris,  27  Tex,  Civ.  267,  66  8.  W.  97,  hold- 
ing power  to  sell  land  on  such  terms  as  agent  shall  deem  meet  did 
not  authorize  him  to  defer  payment  of  purchase  price  until  deter- 
mination of  validity  of  attachment  on  land. 

42  OaL  279-285,  WHITE  y.  LYONS. 

Legal  and  Equitable  Bemedies  may  be  had  in  one  and  the  same 
action. 

Beaffirmed  in  Becker  v.  Superior  Court,  151  Cal.  317,  90  Pec.  690. 

42  Cal.  288-290,  ESTATE  OF  OASQ. 

Miscellaneous. — Cited  in  Estate  of  Blythe^CNo.  2),  1  Cof.  Prob. 
116,  as  to  power  of  court  to  appoint  attorney  for  absent  heirs. 

42  Cal.  290-293,  DE  LA  MONTAONIE  ▼.  UNION  INSTTBANCE  00. 
Ouardiaa  cannot  Sell  Property  of  Ward  without  order  of  court. 
Beaflarmed  in  Gentry  v.  Bearss,  &2  Neb.  791,  118  N.  W.  1079. 

42  CaL  30S-313,  10  Am.  Bep.  299,  HANSON  ▼.  McCTTE. 

Use  of  Water  by  Lower  Owner  for  Fifteen  Years,  who  conducts  it 
through  artificial  channel  from  land  of  upper  owner,  does  not  create 
presumption  of  grant  of  easement  by  upper  owner. 

Approved  in  Van  Bossum  v.  Grand  Bapids  Brewing  Co.,  129  Mich. 
535,  89  N.  W.  372,  holding  easement  not  presumed  in  right  to  conduct 
water  from  reservoir  on  one  lot  to  tank  on  another  when  such  use 
had  been  abandoned  before  severance  of  ownership  of  lots. 

Prescriptive  Title  to  Water.    See  note,  93  Am.  St.  Bep.  718. 

Bights  Acquired  in  an  Artificial  Condition  of  a  body  of  water.  See 
note,  50  L.  B.  A.  843. 

Percolating  Waters  Belong  to  Owner  of  Freehold. 

Approved  in  Cohen  v.  La  Canada  Land  etc.  Co.,  157  Cal.  692,  91 
Pac.  590,  11  L.  B.  A.  (n.  s.)  752,  percolating  waters  developed  may 
be  taken  from  land  in  which  they  are  found  and  used  elsewhere,  pro- 
vided no  injury  results  to  adjacent  property  holders. 

Bights  in  Subterranean  Waters.    See  note,  19  L.  B.  A.  92,  94,  98. 

Springs  are  Presumed  to  be  Supplied  by  Percolation,  in  absence  of 
showing  they  are  supplied  by  well-defined  stream. 

Approved  in  Western  Md.  R.  B.  Co.  v.  Martin,  110  Md.  567,  73  Atl. 
272,  and  Barclay  v.  Abraham,  121  Iowa,  622,  100  Am.  St.  Rep.  365, 
96  N.  W.  1081^64  L.  B.  A.  255,  both  following  rule;  Haffner  v.  Dob- 
rinski,  17  Okl.  443,  88  Pac.  1044,  and  Porter  v.  Anderson,  14  Cal. 
App.  721,  113  Pac.  347,  both  complaints  in  specific  performance  held 
insufficient. 

Effect  of  Bad  Motive  to  Make  Actionable  what  would  otherwise 
not  be.    See  note,  62  L.  B.  A.  691. 

42  CaL  313-315,  THOMPSON  y.  CONNOLLY. 

Description  of  Land  in  Judgment  is  presumed  definite  in  absence 
of  showing  to  contrary. 

Beaffirmed  in  Merryman  v.  Kirby,  13  Cal.  App.  347,  109  Pac.  637. 
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42  OaL  81^-^26,  STOPPEIaEAMF  ▼.  MANGEOT. 

Notice  is  Unnecessary  to  Terminate  Tenancy  and  entitle  landlord  to 
re-enter  when  tenant  refuses  to  surrender  premises  at  end  of  lease 
for  specific  terms. 

Beaffirmed  in  Gndg  t.  Qray,  1  Oal.  App.  599,  82  Pac.  700. 

Unlawful  Detainer.    See  note,  120  Am.  St.  Bep.  41. 

Lease  from  Month  to  Month  does  not  terminate  by  mere  lapse  of 
time. 

Approved  in  Owen  y.  Herzihoff,  2  Cal.  App.  623,  84  Pac.  275,  holding 
notice  to  quit  must  be  for  one  month  when  tenancy  is  from  month 
to  month. 

Tenant  for  Period  of  One  Month  who  holds  over  by  consent  thereby 
becomes  tenant  from  month  to  month. 

Beaifirmed  in  Baker  v.  Kenny,  69  N.  J.  L.  181,  54  Atl.  526,  and  Byx- 
bee  v.  Blake,  74  Conn.  610,  51  Atl.  536,  57  L.  B.  A.  222. 

42  Cal.  339-846,  COBBEA  ▼.  FBIETA8. 

Abandonment  or  Ikmw  of  Bi^ts  of  prior  appropriators  of  water. 
See  note,  30  L.  B.  A.  266. 

42  Cal.  846-357,  BBUCK  ▼.  TUCKEB. 

In  Suit  for  Specific  Performance  of  contract  for  sale  of  land,  plain- 
tiff should  aver  that  price  to  be  paid  is  just  and  fair. 

Approved  in  Kaiser  v.  Barron,  153  Cal.  790,  96  Pac.  807,  Herzog 
V.  Atchison  etc.  B.  B.,  153  Cal.  501,  95  Pac.  900,  17  L.  B,  A.  (n.  s.) 
428,  White  v.  Sage,  149  Cal.  615,  616,  87  Pac.  193,  194,  Flood  v.  Tem- 
pleton,  148  Cal.  378,  83  Pac.  150,  Martin  v.  Condrey,  13  Cal.  App. 
620,  110  Pac.  485,  and  Kerr  v.  Moore,  6  Cal.  App.  306,  92  Pac.  107, 
all  following  rule;  Swanston  v.  Clark,  153  Cal.  303,  95  Pac.  1119,  hold- 
ing plea  of  rescission  insufficient  for  failing  to  aver  offer  to  compen- 
sate for  improvements;  Sunrise  Land-  Co.  v.  Boot,  160  Cal.  98,  116 
Pac.  73,  mere  allegation  that  contract  was  in  writing  and  that  sale 
was  "1-egally  and  fairly"  made  is  insufficient. 

Necessity  In  Complaint  for  Specific  Performance  of  showing  ade- 
quacy of  consideration.     See  note,  19  L.  B.  A.  (n.  s.)  179. 

42  Cal.  368-362,  WOODS  y.  WHITNEY. 

Wbere  Issue  was  Whether  Deed  Directed  by  husband  to  be  made  to 
wife  inured  as  gift  to  her,  it  is  for  court  to  decide  upon  husband's 
intentions  from  his  acts  and  conduct  at  the  time. 

Approved  in  Killian  v.  Killian,  10  Cal.  App.  319,  101  Pac.  808,  hold- 
ing husband's  intention  to  deed  community  property  to  wife  can  only 
be  shown  by  acts  and  declarations  at  the  time. 

Parol  Evidence  as  to  Consideration  of  Deed.  See  note,  20  L.  B. 
A.  112. 

Where  Husband  Purchases  Property  With  Community  Funds  and 
deeds  it  to  wife,  with  intent  to  make  it  her  separate  property, 
such  deed  operates  to  vest  property  in  her  as  separate  estate. 

Approved  in  Wright  v.  Wright  (Cal.),  41  Pac.  696,  following  rule. 

Distinguished  in  Nilson  v.  Sarment,  153  Cal.  530,  126  Am.  St.  Bep. 
91,  96  Pac.  317,  holding  deed  to  land  intended  as  home  for  family 
taken  in  wife's  name  remains  community  property. 

What  is  Community  Property.  See  notes,  126  Aul  St.  Bep.  107; 
4  Cof .  Prob.  49. 
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Bight  of  One  to  Testify  as  to  his  intent.    See  note,  23  L.  B.  A.  (n. 

s.)  387. 

42  CsL  867-872,  TAYLOB  ▼.  OASTI.E. 

Cause  of  Action  is  Same  as  That  in  Former  Suit  when  same  evidence 
will  support  both  actions. 

Approved  in  Page  v.  Graver,  5  Cal.  App.  387,  90  Pac.  483,  follow- 
ing rule;  Water,  Light  etc.  Co.  v.  City  of  Hutchinson,  160  Fed.  46, 
90  C.  0.  A.  547,  19  L.  R  A.  (n.  s.)  219,  hoHing  judgment  in  former 
suit  will  not  operate  as  estoppel  in  action  on  different  claim  unless 
matters  actually  litigated  are  the  same.    . 

Established  Usage  of  Mining  Oompany  in  transacting  business  held 
to  be  part  of  contract  of  partnership. 

Approved  in  Penn.  B.  B.  Co.  v.  Naive,  112  Tenn.  254,  79  S.  W. 
127,  64  L.  B.  A.  443,  holding  contract  with  carrier  to  be  made  with 
reference  to  custom  of  not  giving  notice  of  arrival  of  freight  on 
holiday. 

Mining  Partnership  Is  not  Dissolved  by  sale  of  an  interest  by  a 
partner  to  a  stranger. 

Beaffirmed  in  Loy  t.  Alston,  172  Fed.  92,  96  C.  C.  A.  578. 

Partnership  After  Death.    See  note,  79  Am.  St.  Bep.  716. 

42  CaL  372-375,  LITTLEFIBLD  v.  NICHOLS. 

Title  Under  Later  Sale  on  Earlier  Lien  is  superior  to  title  under 
earlier  sale  on  junior  lien. 

Approved  in  Woods  v.  Kellerman,  3  Cal.  App.  425,  89  Pac.  359, 
holding  senior  lien  not  impaired  by  sale  under  junior  lien. 

Superiority  of  Lien  of  Local  Assessment  over  prior  lien.  See  note, 
85  L.  B.  A.  378. 

42  Cal.  387-390,  McCOUBTNEY  v.  FOETUNE. 

Upon  Appeal  from  Final  Judgment,  order  which  is  itself  made 
by  statute  subject  to  distinct  appeal  cannot  be  reviewed. 

Criticised  in  White  v.  Atchison  etc.  Co.,  74  Kan.  781,  88  Pac.  56, 
holding  court  could,  review  appealable  order  made  within  one  year  of 
filing  appeal  from  final  judgment. 

Entry  or  Becord  Necessary  to  Complete  Judgment  or  order.  See 
note,  28  L.  B.  A.  627. 

42  Oal.  390-397,  TALBEBT  V.  StNOLETON. 

Actual  Possession  of  Land  With  Exercise  of  usual  acts  of  owner- 
ship  and  dominion  is  constructive  notice  of  possessor's  claim. 

Approved  in  Pioneer  Investment  etc.  Co.  v.  Board  of  Education, 
35  Utah,  9,  136  Am.  St.  Bep.  1016,  99  Pac.  152,  where  corporation 
erects  permanent  structures  on  land  and  uses  them  as  its  own,  and 
its  officers  tell  land  owner  they  will  defend  corporation's  claims 
acquired  by  such  use  and  ask  compensation  for  removing  structures 
from  land,  possession  may  ripen  into  title  by  prescription. 

Possession  of  Land  as  Notice  of  Title.  See  note,  13  L.  B.  A.  (n. 
s.)  51,  73,  90,  104. 

42  OaL  397-402,  TALBEBT  ▼.  HOPPEB. 

Presumption  is  in  Favor  of  Legality  of  sessions  of  district  court. 

Approved  in  State  v.  Cotterel,  12  Idaho,  578,  86  Pac.  528,  holding 
illegality  of  session  of  district  court  not  shown;  Stockslager  v.  United 
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States,  116  Fed.  595,  54  C.  C.  A.  46,  holding  presamption  is  in  favor 
of  legality  of  convening  of  special  term  of  court  and  that  notice  was 
duly  given  of  time  and  place. 

42  CaL  402-408»  SWEBNET  v.  BEIIJ.T. 

Abandonment  la  Qnestion  of  Intention,  and  delay  in  asserting 
rights  with  knowledge  of  occupancy  by  others  may  be  taken  into 
consideration  in  connection  with  other  circumstances  to  throw  light 
on  owner's  intentions. 

Approved  in  Lindblom  v.  Bocks,  146  Fed.  665,  77  C.  C.  A.  86,  hold- 
ing neglect  to  sue  for  possession  for  four  years  after  entry  of  stranger 
did  not  show  abandonment. 

42  OaL  412-415,  BATCHELDEB  ▼.  MOOBE. 

Power  of  Oonrt  to  Punlah  for  Contempt  is  arbitrary  In  its  nature, 
and  not  to  be  upheld  except  under  circumstances  and  in  manner  pre- 
scribed by  law. 

Approved  in  In  re  Gitkin,  164  Fed.  74,  holding  court  of  bank- 
ruptcy must  strictly  comply  with  law  in  committing  bankrupt  for 
contempt  before  referee;  Boyd  v.  Glucklich,  116  Fed.  137,  53  C.  C.  A. 
451,  holding  court  of  bankruptcy  cannot  imprison  bankrupt  for  failure 
to  obey  order  to  deliver  money  which  is  not  in  his  possession  to 
his  trustee;  Cline  v.  Langan,  31  Nev.  244,  245,  101  Pac.  555,  violation 
of  void  order  of  referees  is  not  contempt;  Lutz  v.  District  Court, 
29  Nev.  154,  86  Pac.  445,  holding  inadequate  to  sustain  contempt 
finding  that  defendant  in  divorce  had  been  earning  a  competence  for 
self  and  family,  as  not  being  binding  on  present  ability  to  pay  ali- 
mony; State  V.  Harvey,  16  N.  D.  154,  112  N.  W.  53,  and  State  v. 
McGahey,  12  N.  D.  547,  97  N.  W.  869,  both  holding  affidavit  of  facts 
upon  information  and  belief  cannot  be  ground  for  proceeding  in  con- 
tempt; dissenting  opinion  in  Chicago  etc.  By.  Co.  v.  Gildersleeve,  219 
Mo.  198,  118  S.  W^.  95,  majority  holding  court's  power  to  punish  for 
contempt  could  not  be  restricted  by  legislature. 

Mere  Presomptions  and  Intendments  are  not  to  be  indulged  in  favor 
of  validity  of  contempt  proceedings,  but  they  must  clearly  show  the 
case  within  provisions  of  the  law. 

Approved  in  In  re  Shortridge,  4  Cal.  App.  375,  379,  90  Pac.  479,  481, 
following  rule;  Crites  v.  State,  74  Neb.  692,  105  N.  W.  471,  and  In  re 
ShuU,  221  Mo.  628,  133  Am.  St.  Rep.  476,  121  S.  W.  11,  both  holding 
defective  commitment  for  contempt;  dissenting  opinion  in  People  v. 
News-Times  Pub.  Co.,  35  Colo.  401,  84  Pac.  958,  majority  holding  lack 
of  verification  of  information  in  contempt  did  not  deprive  court  of 
jurisdiction. 

Bemediee  of  Plaintiff  Dispossessed  after  being  put  in  possession 
under  judgment  in  ejectment.     See  note,  135  Am.  St.  Bep.  649. 

42  OaL  416-418,  TH0MA8S0N  v.  WOOD. 

Omission  of  Bevenue  Stamp  cannot  be  set  up  as  defense  to  action 
on  contract  in  state  court. 

Approved  in  Bennett  v.  Morris  (Cal.),  37  Pac.  929,  following  rule;  ■ 
Beer  v.  State,  42  Tex.  Cr.  505,  96  Am.  St.  Bep.  610,  60  S.  W.  963, 
revenue  stamp  no  part  of  check. 

Failure  to  Comply  With  Statute  requiring  stamping  of  writings. 
See  notes,  84  Am.  St.  Bep.  190;  48  L.  B.  A.  306. 


42  Gal.  418-44S2     NOTES  ON  CALIFORNIA  BEPOBTS.  700 

42  CaL  418-434,  PALACHE  ▼.  PACIFIC  INSURANCE  CO. 

In  Conatructioii  of  StatatM  to  Ascertain  Legldatiye  Intent,  exaet 
phraseology  is  to  be  less  regarded  than  general  tenor  of  entire  leg* 
islative  scheme  embodied  in  statute. 

Approved  in  In  re  Sing,  14  Cal.  App.  513,  112  Pac.  582,  applying 
rule  to  juvenile  oonrt  law. 

42  CaL  435-438,  SHAW  T.  CROCKER. 

Persons  Authorized  by  Contract  to  Make  or  Improve  publie  streets 
are  not  answerable  for  consequential  damages  if  they  act  within  juris- 
diction and  with  care  and  skill. 

Approved  in  Fitzgibbon  v.  Western  Dredging  Co.,  141  Iowa,  335, 
117  N.  W.  881,  holding  drainage  ditch 'contractor  not  liable  for  injury 
caused  by  excavation  according  to  plans. 

Overruled  in  De  Long  v.  Warren  (Cal.),  36  Pac.  1000,  holding  one 
who  fills  in  earth  to  make  street  conform  to  new  grade  is  liable  to 
adjoining  property  owner  for  consequential  damages. 

42  Cal.  430-444,  FOOTE  ▼.  RICHMOND. 

Conrt  may  in  Its  Sound  Discretion  admit  evidence  offered  by  plain- 
tiff after  close  of  evidence  in  chief. 

Approved  in  Maloney  v.  King,  30  Mont.  167,  76  Pac.  7,  holding 
evidence  offered  in  rebuttal  improperly  excluded. 

Effect  of  Judgment  Obtained  upon  unauthorized  appearance  by 
attorney.    See  note,  21  L.  B.  A.  850. 

42  Cal.  444-446^  RTCRAFT  y.  RYCRAFT. 

Wife  has  No  Ground  for  Divorce  for  nonsupport  when  her  own 
earnings  are  sufficient  therefor. 

Reaffirmed  in  Locke  v.  Locke,  153  Cal.  50,  04  Pac.  ^5. 

42  CaL  446-452,  CREiaHTON  ▼.  SAN  FRANCISCO. 
Legislature  may  Appropriate  Moneya  of  Municipal  Corporations  to 

pay  claims  found  equitably  due  individuals. 

Approved  in  McSurely  v.  McGrew,  140  Iowa,  160,  132  Am.  St.  Rep. 
248,  118  N.  W.  418,  legislature  may  permit  deposit  of  county  funds 
in  banks  and  absolve  officers  of  liability;  Horton  v.  City  of  Newport, 
27  R.  I.  288,  61  Atl.  761,  1  L.  R.  A.  (n.  s.)  512,  General  Assembly 
can  control  police  though  duties  are  confined  to  city;  State  v.  Aber- 
deen, 34  Wash.  60,  74  Pac.  1024,  municipal  corporation  mere  agent  of 
state  subject  to  its  control. 

Power  of  Legislature  to  Impose  Burdens  upon  municipalities  and 
to  control  their  local  administration  and  property.  See  note,  48  L.  R. 
A.  468,  473,  475. 

42  Cal.  452-457,  OUEDICI  ▼.  BOOTa 

Mistake  in  Running  Partition  Line  carried  into  deeds  may  be  re- 
lieved in  equity. 

Approved  in  Benz  v.  City  of  St.  Paul,  80  Minn.  30,  03  N.  W.  1040, 
holding  conveyance  to  adjacent  owner  of  part  of  bis  own  land 
through  mistake  as  to  boundary  did  not  estop  such  owner  from  assert- 
ing title  to  true  line. 

42  Cal.  457-462,  McCREERY  v.  BBOWN. 

Discretion  of  Lower  Court  as  to  Dissolving  Injunction  will  not  be 
interfered  with  unless  abused. 
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Approved  in  Humphrey  t.  Baena  Vista  Water  Co.,  2  Cal.  App.  543, 
84  Pac.  297,  holding  lower  coart  acted  within  its  discretion  in  dif- 
■olving  injunction  against  sale  of  corporate  stock  for  nonpayment  of 
assessment. 

42  Cal.  462-464,  CHAPMAN  ▼.  HOLUSTEB. 

Action  by  Heirs  for  Poasesaioii  of  Property  of  estate  cannot  be 
maintained  until  administration  has  been  closed  or  property  distrib- 
uted by  decree  of  probate  court. 

Approved  in  Thorpe  v.  Sampson,  84  Fed.  66,  following  rule. 

42  CaL  465-469,  BABSTOW  ▼.  CITY  B.  B.  CO. 

I&  Action  Against  Corporation  on  Quantum  Meruit  for  services, 
situation  of  parties  at  time  and  business  relation  may  be  shown  aa 
relevant  and  material  circumstances. 

Approved  in  Perry  v.  J.  Noonan  Furniture  Co.,  8  Gal.  App.  40,  95 
Pac.  1130,  following  rule;  Bassett  v.  Fairchild  (Cal.),  61  Pac.  795, 
holding  directors  of  corporation  could  ratify  payment  made  to  director 
for  services  outside  his  duties  as  director. 

42  Cal.  469-474,  CBAWFOBD  ▼.  BABK  "CABOLINE  BBED." 
Admiralty  Jurisdiction  of  Contracts.    See  note,  66  L.  B.  A.  215. 

42  Cal.  476-479,  BUSSELL  v.  BflXEB. 

Allegation  of  Essential  Matter  by  inference  is  good  in  absence  of 
demurrer. 

Reaffirmed  in  Dillon  v.  Cross,  5  Cal.  App.  768,  91  Pac.  440. 

Equity  will  Believe  Mistake  by  Which  Parties,  through  ignorance  or 
inattention,  fail  to  prepare  proper  kind  of  instrument  to  effectuate 
their  intention. 

Approved  in  Smith  v.  Owens,  65  W.  Ya.  69,  59  S.  E.  766,  reforming 
deed  failing  of  purpose  through  scrivener's  mistake;  Taylor  v.  God- 
frey, 62  W.  Va.  683,  59  8.  E.  634,  granting  relief  from  instrument 
which  through  mistake  failed  to  effectuate  intention  of  parties. 

Beinstatement  of  Mortgage  Beleased  or  discharged  by  mistake. 
See  note,  58  L.  B.  A.  788. 

42  CaL  479-484,  SPENCEB  ▼.  HINSELMAN. 

Subject  Matter  of  Action  to  Becover  Mining  Claim  on  public  land 
is  a  question  of  title  to  real  property  in  fee. 

Beaffirmed  in  Buchner  v.  Malloy,  155  Cal.  255,  100  Pac.  688. 

42  Cal.  484-492,  SMITH  v.  McDONALD. 

Court  bas  Jurisdiction  of  Persons  of  minors  when  general  guardian 
appears  and  defends  for  them,  although  they  are  not  personally 
served. 

Approved  in  Kapiolani's  Estate  v.  Atcherly,  14  Haw.  665,  uphold- 
ing decree  affecting  property  of  minors  who  were  not  personally 
served  but  appeared  by   guardian. 

AcUnissions  and  Waivers  by  Fiduciaries  in  Actions.  See  note,  32 
L.  B.  A.  685. 

Wben  a  Bole  for  Determining  Title  to  real  property  has  become 
established  by  judicial  decision,  its  inherent  justice  or  injustice  are 
of  less  importance  than  that  it  should  be  invariable. 
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Approved  in  areen  v.  Tenold,  14  N.  D.  50,  116  Am.  St.  Eep.  638,  103 
N.  W.  399,  following  rule;  Hollywood  Lumber  Co.  v.  Love,  155 
Cal.  274,  100  Pac.  700,  holder  of  trust  deed  is  not  required  to  give 
notice  of  interest  to  avoid  liability  imposed  by  mechanic's  lien; 
Schoonover  v.  Birnbaum,  148  Cal.  551,  83  Pac.  1000,  homestead 
cannot  be  selected  from  lands  held  as  tenant  in  common. 

42  Cal.   493-^09,    aiOHEL  y.   CABBTLLO. 

Bzplration  of  Time  Fixed  in  Btatate  of  Limitations  for  recovery  of 
money  does  not  discharge  the  debt,  but  only  removes  the  remedy. 

Approved  in  Towle  v.  Sweeney,  2  Cal.  App.  34,  83  Pac.  76,  holding 
when  primary  obligation  of  contractors  to  materialmen  for  material 
furnished,  or  verbal  contract,  is  barred,  the  right  of  action  of  ma- 
terialmen on  bond  against  euretiee  is  also  barred;  Morrow  v.  Barker, 
119  Cal.  66,  51  Pac.  13,  Code  of  Civil  Procedure,  section  1493,  bars 
claims  on  contract  against  estates  not  presented  within  time  limited, 
although  claimant  had  no  notice  by  reason  of  being  out  of  state; 
Newhall  v.  Hatch  (Cal.),  64  Pac.  252,  when  suit  was  brought  on 
obligation  in  mortgage  and  dismissed  as  barred  by  limitations,  and 
property  was  sold  on  execution  on  judgment  had  prior  to  main 
promise  to  pay  mortgage  debt,  suit  e&nnot  be  maintained  on  the  new 
promise  when  execution  purchaser  took  in  reliance  upon  the  mortgage 
debt  being  barred. 

OounMl  Fees  on  Foredosnre  of  Mortgage  can  only  be  allowed  when 
provided  for  therein. 

Distinguished  in  Hildreth  t.  Williams  (Cal.),  33  Pac.  1113,  hold- 
ing statutory  fees  could  not  be  allowed  in  action  to  enforce  pledge; 
Armijo  v.  Henry,  14  N.  M.  193,  89  Pac.  309,  allowing  attorney's 
fees  on  foreclosure  of  deed  of  trust  where  note,  but  not  deed,  pro- 
vided for  attorney's  fees. 

42  OaL  513-622,   &AN  FRAKCI80O  ▼.  OEBTAIK  BEAI.  ESTATE. 

Leglslatare  can  Cure  Defects  in  Proceedings  of  board'  of  super- 
visors relative  to  street  improvement  in  San  Francisco  under  act  of 
February  1,  1870. 

Approved  in  McSurely  ▼.  McGrew,  140  Iowa,  172,  132  Am.  St.  Bep. 
248,  118  N.  W.  419,  upholding  act  to  validate  settlement  between 
supervisors  and  treasurer  releasing  him  from  liability  on  loss  of 
county  funds. 

Statutes  Iiegallzing  Invalid  Municipal  Contracts.  See  note,  27  L. 
B.  A.  703. 

42  Cal.  535-^41,  PEOPLE  ▼.  PABHaUA. 

Charge  on  Circumstantial  Evidence  considered  and  held  erroneous. 

Approved  in  People  v.  Kaiser,  119  Cal.  459,  51  Pac.  703^  holding 
correct  instruction  given  as  to  reasonable  doubt;  The  King  v.  Ahop, 
7  Haw.  56^,  holding  instruction  that  circumstantial  evidence  must 
produce  absolute  conviction  in  minds  of  jury  properly  refused. 

Circumstantial  Evidence.    See  note,  97  Am.  St.  Bep.  776. 

Court  will  not  Beview  Evidence  in  absence  of  bill  of  exceptions. 

Approved  in  Territory  v.  Kay,  8  Ariz.  13,  21  Pac.  152,  following 
rule. 

Alleged  Errors  in  Instiniction  may  be  considered  on  appeal  in  ab- 
sence of  testimony,  if  inetructions  are  incorrect  in  every  conceivable 
state  of  the  evidence. 
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Approved  in  People  ▼.  Johneon  (Oal.)»  8  Pae.  690,  holding  when 
evidence  is  not  before  appellate  coort,  instructions  granted  by  court  at 
invtance  of  prosecution  are  presumed  proper  where  such  state  of 
evidence  ia  conceivable  as  may  have  rendered  them  correct. 

42  Oal.  541-559,  SAN  FBANOISCO  T.  OANAVAN. 

Intention  to  Dedicate  to  Public  Use,  clearly  indicated  by  words  or 
acts  of  owner,  is  essential  to  validity  of  dedication. 

Approved  in  City  of  Los  Angeles  v.  McCoUum,  156  Cal.  151,  103 
Pac.  916,  23  L.  B.  A.  (n.  s.)  378,  holding  recording  of  map  by 
owner  showing  land  divided  into  lots  and  blocks  shows  intention 
to  dedicate  streets  shown-  therein  to  public  use. 

Pueblo  Lands  of  San  FrandBco  are  Held  in  trust  for  municipal 
purposes. 

Approved  in  Tulare  Irrigation  Dist.  v.  Collins,  1<54  Cal.  443,  97  Pac. 
1125,  holding  unused  lands  in  irrigation  district  are  held  in  trust  for 
uses  specified  in  act  creating  district  and  not  subject  to  execution 
sale. 

LegiBlatoro  may  Enlarge  or  Sestrict  Powers  of  municipal  corpora- 
tion at  will,  but  cannot  impair  obligation  of  contract. 

Approved  in  Mannie  v.  Hatfield,  22  S.  D.  478,  118  N.  W.  818, 
holding  right  of  appeal  granted  by  city  charter  no  obstacle  to  act 
of  legislature  denying  such  right. 

12  OaL  659-570,  PUJOL  ▼.  McKINLAT. 

A  Tnut  mnst  be  Enforced^  if  at  all,  according  to  its  terms. 

Approved  in  Schultz  v.  McLean  (Cal.),  25  Pac.  428,  holding  com- 
plaint to  enforce  resulting  trust  shows  no  oause  of  action  when  it 
fails  to  allege  conditions  to  contract  creating  trust  were  satisfied. 

Bight  of  Tenant  to  Acquire  Title  not  inconsistent  with  landlord's 
at  commencement  of  tenancy.    See  note,  53  L.  B.  A.  938. 

42  Oal.  570-578,  McKINLAT  ▼.  TT7TTLE. 

Mode  of  Offering  Judgment  as  Estoppel  in  bar  to  action  la  by 
offering  the  judgment-roll  in  «viden«e. 

BealBxmed  in  Page  v.  Graver,  5  Oal.  App.  385,  90  Pac.  482. 

Te  nffi^ip^aJw  Judgment  When  Directly  Attacked,  record  must  show 
jurisdiction  of  person  against  whom  judgment  was  rendered. 

Approved  in  Linott  v.  Bowland,  119  Cal.  453,  51  Pac.  687,  holding 
void  judgment  rendered  by  default  when  service  on  defendant  did 
not  appear  by  affidavits  or  otherwise. 

Distinguished  in  Haynes  v.  Baclunan  (Cal.),  31  Pac.  746,  holding 
valid  judgment  against  corporation  not  named  where  it  appeared 
and  filed  answer  showing  its  identity  with  corporation  named  as  de- 
fendant. 

Where  Persons  are  Sued  by  Fictitious  Names,  judgment  against 
them  will  not  be  binding  unless  complaint  is  amended  by  inserting 
true  names. 

Approved  in  San  Francisco  t.  Burr  (Cal.),  36  Pac.  771,  reversing 
judgment  for  failure  to  insert  true  instead  of  fictitious  name  in 
complaint;  Blackburn  v.  Bucksport  etc.  B.  B.  Co.,  7  Cal.  App.  654, 
655,  95  Pac.  670,  holding  appellate  court  may  order  true  name  inserted 
by  court  below  ae  of  date  before  judgment;  Coal  &  Coke  By.  Co.  v. 
Taylor,  63  W.  Ya.  106^  59  &  K  9i2,  upholding  designation  of  de- 
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fendant  in  action  in  ju&tiee's  court  as  "Itali&n  No.  37,  whose  nani«  is 
unknown." 

Bnles  Annonnoed  on  Fonner  Appeal  are  law  of  .case  on  subsequent 
appeal  if  same  questiona  are  again  presented  on  same  state  of  facts. 

Approved  in  Estate  of  Jessup,  2  Cof.  Prob.  478,  Westfall  v.  Wait, 
165  Ind.  359,  73  N.  E.  10^1,  Oklahoma  City  Elec.  Gas  etc.  Co.  v. 
BaumhoflP,  21  Okl.  507,  96  Pac.  760,  and  Hunter  v.  Porter,  10  Idaho, 
87,  77  Pac.  439,  all  following  rule;  Lorimer  v.  Fairchild,  68  Kan. 
342,  75  Pac.  128,  decision  of  one  court  of  appeal  held  not  binding  on 
another. 

Ck>nclusiyeiie88  of  Prior  DeciBioiiB  on  subsequent  appeals.  See  note, 
34  li.  B.  A.  345. 

42  CaL  61&-622,  SCS£PUB  v.  WABE. 

Judgmesit  as  Estoppel  in  Equity  must  be  pleaded,  or  it  will  be 
deemed  waived. 

Approved  in  Ortz  v.  First  Bk.  of  Las  Vegas,  12  N.  M.  528,  78 
Pac.  531,  following  rule. 

42  Oal.  62^-626,  PEOPIiE  ▼.  OIABXE. 

Intermediate  Orders  in  Criminal  Caaee  can  be  reviewed  only  on 
appeal  from  final  judgment. 

Approved  in  People  v.  Walker  (Oal.),  61  Pac.  800,  following  rule; 
People  V.  Majors  (Cal.),  2  Pac.  745,  holding  appeal  did  not  lie  from 
judgment  upon  plea  of  former  conviction. 

Order  of  Court  I>lrectizig  Criminal  Charge,  ignored  by  one  grand 
jury,  to  be  heard  by  another  is  not  appealable  under  section  231, 
Criminal  Practice  Act. 

Approved  in  People  v.  Quijada,  154  Oal.  245,  97  Pac.  690,  holding 
order  discharging  prisoner  on  habeas  corpus  from  first  indictment 
before  second  has  been  returned  is  not  dismissed,  and  does  not 
bar  second  indictment  for  same  offense. 

42  Oal.  626-628,  HABVEY  ▼.  BYAN. 
Location  of  Mining  dalm.    See  note,  7  L.  B.  A.  (n.  s.)  769. 

42  Cal.  629-^0,  BENNETT  v.  BENNETT. 

Wliere  Undertaking  on  Appeal  Is  not  in  Conformity  with  notice 
of  appeal,  appeal  may  be  dismissed. 

Reaffirmed  in  Walker  ▼.  McGinness,  9  Idaho,  164,  72  Pac.  885. 

42  Cal.  63^-643,  DECKEB  ▼.  HOWELL. 

Members  of  Mining  Partnership  are  tenants  in  common  of  mine 
and  in  its  working. 

Approved  in  dissenting  opinion  in  Candelaria  y.  Yallejos,  13  N. 
M.  172,  81  Pac.  599,  majority  holding  majority  of  owners  of  com- 
munity ditch  could  not,  without  consent  of  owner  injuriously  affected, 
change  ancient  course  of  ditch. 

42  CaL  64^-645,  WOOD  y.  BAMOND. 

Judgment  of  Nonsoit  on  Motion  of  Defendant  is  equivalent  to  dis- 
missal. 

Approved  in  San  Francisco  v.  Brown,  153  Cal.  647,  96  Pac.  283, 
following  rule;  Guthiel  v.  Gilmer,  27  Utah,  507,  76  Pac.  631,  holding 
judgment  of  nonsuit  on  motion  of  defendant  no  bar  to  further  action. 
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42  OaL  645-650,  LOOAK  T.  EAUS. 

Person  to  Whom  Property  Is  Transferred  by  jndgment  debtor  is 
necessary  party  to  action  brought  by  creditors  to  subject  property 
to  their  claim. 

Approved  in  Tint  National  Bank  of  FLattsmoath  y.  Gibson,  69 
Neb.  26,  94  N.  W.  967,  following  rule. 

42  OaL  657-663,  BABBOT7B  ▼.  PIEBOE. 

Use  of  Way  Over  Another's  IdAd  by  Parol  at  its  inception  may, 
by  prescription,  ripen  into  perfect  title. 

Approved  in  Alper  v.  Tormey,  7  Cal.  App.  10,  93  Pac.  403,  holding 
parol  gift  of  right  of  way  for  easement  followed  by  possession  and 
use  with  grantor'e  knowledge  for  five  years  invests  grantee  with 
perfect  title;  Ann  Arbor  Fruit  etc.  Co.  v.  Ann  Arbor  B.  B.  Co.,  136 
Mich.  607,  99  N.  W.  871,  66  U  B.  A.  481,  holding  use  of  right  of 
way  of  necessity  cannot  become  easement  by  prescription  by  use 
after  public  way  is  opened,  unless  land  owner  had  notice  that  the 
use  had  become  adverse. 
I  OaL  NoUt-^tf 
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CASES  IN  43  CALIFORNIA. 


43  OaL  11-22,  POWEU.  ▼.  MAOUIBE. 

Wliere  Two  Penons  Aipraed  to  form  partnenhip  bat  one  of  them 
proceeded  to  conduct  enterprise  by  himself,  remedy  of  the  other  is 
for  breach  of  contract  and  not  for  accounting. 

Beaffirmed  in  Thomason  v.  De  Greayer  (Oal.)>  ^^  P^-  ^7. 

What  Oonstitatei  a  Partnership.    See  note,  11{$  Am.  St.  Bep.  409. 

43  OaL  23-24,  IBWIK  ▼.  TOWNIL 

When  Supreme  Court  Beyerses  Order  denying  new  trial  the  situa- 
tion is  the  eame  as  though  the  lower  court  had  granted  a  new  trial. 

Approved  in  Biley  v.  Loma  Vista  Baneh  Co.,  5  Cal.  App.  27,  89 
Pac.  850,  reaffirming  rule. 

43  CaL  25-27,  BENNETT  T.  WAIiLACE. 

Certlorail  will  Lie  Only  where  there  is  no  appeal. 

Approved  in  Hall  v.  Justice's  Court,  5  Cal.  App.  139,  89  Pac.  872, 
eertiorari  will  not  Ue  where  opportunity  to  appeal  lost  by  neglect 
or  laches;  Chapman  v.  Justice  Court,  29  Nev.  161,  80  Pac.  554,  re- 
fusing to  review  conviction  in  justice  court  on  ground  that  statute 
defining  offense  was  unconstitutional. 

Exceptions  to  Bole  That  Certiorari  wlU  not  Uo  where  there  is  an 
appeal.     See  note,  50  L.  B.  A.  788. 

43  CaL  29-37,  PEOPLE  t.  SANFOBD. 

Witness  may  Testify  as  to  State  of  mind  of  deelaiant,  as  to  whethev 
it  was  clear  or  confused. 

Approved  in  Nelson  v.  Thompson,  16  N.  D.  301,  112  N.  W.  1060, 
admitting  opinion  of  witness  as  to  sanity  and  cl-earness  of  mind 
of  another. 

Distinguished  in  Snieed  v.  Marysville  Oae  etc.  Co.,  149  Cal.  708,  87 
Pac.  378,  evidenoe  of  decedent's  mother  that  he  had  no  knowledge  of 
electricity,  inadmissible.  ^ 

Allegation  That  Defendant  Silled  Deceased  is  sufficient  averment 
that  latter  died. 
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Approved  in  State  t.  Sly,  11  Idaho,  113,  114,  80  Pae.  1126,  and 
State  y.  Phillips,  59  Wash.  253,  109  Pac.  1048,  both  holding  indictment 
need  not  further  state  that  deceased  died  within  a  year  and  a  day. 

Oivlng  of  Oral  Instructioii  in  Orimlnal  Case  ie  error  which  is  not 
waived  by  defendant's  failure  to  object. 

Approved  in  dissenting  opinion  in  Hoggs  ▼.  United  States,  11  Okl. 
145,  65  Paa  929,  majority  refusing  to  reverse  because  of  oral  state- 
ment of  court  in  response  to  question  of  juror. 

Disapproved  in  Williams  v.  United  States,  158  Fed.  35,  right  to 
written  instructions  waived  by  inviting  court  to  give  oral  instruc- 
tions. 

Nonexpert  Opinions  as  to  Sanity  or  Insanity.  See  note,  38  L.  B. 
A.  721,  738. 

Admissibility  of  Dying  Declarations.  See  notes,  86  Am.  St.  Bep. 
641;  56  L.  B.  A.  417,  420. 

Religions  Belief  as  Qnalification  of  Witness.    See  note,  42  L.  B.  A. 
554,  555. 
New  Trial  for  Disqnaliflcation  of  Jnror.    See  note,  18  L.  B.  A.  474. 

Charge  of  Time  and  Place  in  indictment  for  homicide.  See  note,  3 
L.  B.  A.  (n.  s.)  1022. 

43  Oal.  43^3,  13  Am.  Bep.  136,  VAN  VAUBLBNBUBO  t.  BBOWN. 

"Privileges  and  Zmmnnities"  Defined  and  Discussed. 

Cited  in  Loeb  v.  Jennings,  133  Ga.  802,  67  Sw  E.  104,  sentence  on 
conviction  of  violation  of  city  ordinance  requiring  defendant  to 
pay  fine  and  work  on  public  places  does  not  violate  fourteenth  amend- 
ment. 

'Trivilege^'  and  "Immimlty"  are  synonymous  terms. 

Approved  in  Hammer  v.  State,  173  Ind.  203,  89  N.  E.  851,  uphold- 
ing law  which  forbade  wearing  of  badge  of  secret  society  by  one  not 
a  member. 

The  Elective  Franchise  is  not  a  Privilege  or  immunity  of  citizen- 
ship within  the  fourteenth  amendment. 

Approved  in  Shaw  v.  Marshalltown,  131  Iowa,  132,  134,  104  N. 
W.  1121,  10  L.  B.  A.  (n.  s.)  825,  upholding  statute  giving  preference 
to  veteran  soldiers  in  making  appointments  to  minor  offices;  State  v. 
Weber,  96  Minn.  430,  113  Am.  St.  Rep.  630,  105  N.  W.  493,  legislature 
nuay  limit  suffrage,  as  regarde  naturalized  citizens,  to  such  as  were 
admitted  to  citizenship  three  months  prior  to  election. 

Federal  Control  of  Elections.    See  note,  53  L.  B.  A.  660,  669. 

Bight  of  Women  to  Vota.    See  note,  21  L.  B.  A.  662. 

43  Cal.  5&-66,  PEOPLE  ▼.  McAUSLAN. 

Error  must  Afflrmatiyely  Appear  in  record  on  appeal. 

Approved  in  People  v.  Hatch,  13  Cal.  App.  527,  109  Pac.  1100, 
reaffirming  rule. 

Where  Verdict  was  Set  Aside  because  contrary  to  evidence,  record 
on  appeal  must  show  what  evidence  was. 

Approved  in  Austin  v.  Gagan  (Cal.),  30  Pac.  790,  where  motion 
for  new  trial  was  made  on  several  grounds,  presumption  is,  when 
evidence  conflicting,  that  it  was  granted  on  ground  of  insufficiency 
of  evidence. 
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43  OaL  5&-66,  HINCKI.EY  v.  FOWI.BS. 

The  Ordinary  Boles  of  Pleading  and  evidence  apply  to  contest  over 
state  lands. 

Approved  in  Bieber  y.  Lambert,  152  Cal.  565,  93  Pac.  98,  defendant 
may  rely  on  plaintiff's  proof  and  facts  admitted  by  pleadings. 

Bight  of  Applicant  to  Purchaae  laand  from  state  is  not  lost  by 
mistake  of  officer. 

Distinguished  in  Ewbank  v.  Mikel,  6  Cal.  App.  143,  91  Pac.  673, 
right  of  eontestant  lost  by  failure  to  commence  action  within  sixty 
days. 

43  CaL  65-74,  WILLIAMS  ▼.  SUTTON. 

A  Tenant  in  Common  is  Entitled  to  the  enjoyment  of  the  entire 
estate  as  against  everyone  except  his  cotenant. 

Dis£^pproved  in  Williams  v.  Coal  Creek  Min.  etc.  Co.,  115  Tenn. 
580,  112  Am.  St.  Bep.  878,  93  S.  W.  573,  6  L.  B.  A.  (n.  s.)  710,  part 
of  tenants  in  common  can  recover  in  ejectment  only  portion  to 
which  they  show  title;  dissenting  opinion  in  Godfrey  v.  Bowland, 
17  Haw.  590,  7  Ann.  Gas.  993,  majority  upholding  rule. 

Extent  of  Beccfvery  In  Ejectment  by  tenants  in  common  against 
stranger.     See  note,  6  L.  B.  A.  (n.  s.)  712. 

Disability  of  One  Tenant  in  Conmion  does  not  save  the  rights  of  the 
"others  against  whom  the  statute  of  limitations  has  fully  run. 

Cited  in  lona  v.  Uu,  16  Haw.  434,  arguendo. 

Advene  Possession  for  the  Statutory  period  creates  a  new  title. 

Approved  in  Bobinson  v.  Thornton  (Cal.),  31  Pac.  937,  statute  of 
limitatione  does  not  begin  to  run  againet  purchaser  at  sheriff's  sale 
until  delivery  of  sheriff's  deed. 

43  CaL  83-90,  LICK  ▼.  BAY. 

If  Title  be  Void  on  Its  Face,  it  does  not  constitute  a  cloud. 

Approved  in  Beardsley  v.  Hill,  86  Ark.  8,  106  S.  W.  1170,  tax 
deed  void  on  its  face  for  want  of  proper  description  is  not  cloud  on 
title;  Mc Arthur  v.  Griffith,  147  N.  C.  549,  61  S.  E.  521,  cancellation 
may  be  decreed  as  to  note  and  mortgage  which  have  been  paid; 
Cummings  v.  Bolan,  52.  Wash.  501,  132  Am.  St.  Bep.  986,  100  Pac. 
991,  recorded  conveyance  by  stranger  to  chain  of  title  is  not  cloud. 

Tliat  fa  a  dond  upon  Title  which,  if  asserted  by  action,  would 
drive  the  other  party  to  the  production  of  his  own  title. 

Approved  in  Gilman  v.  Gilman,  171  Mass.  47,  50  N.  E.  452,  pur- 
chaser at  sheriff's  sale  cannot  quiet  title  against  former  owner  who 
has  msAe  no   conveyance  or  assertion   of   claim. 

Injunctions  Against  Execution  Sales  or  other  proceedings  under 
final  process.     See  note,  30  L.  B.  A.  127. 

43  Cal.  110-119,  BOSEMAN  v.  CANOVAN. 

Bight  to  Bely  npon  Bepresentations  made  to  effect  contract  as 
basis  for  charge  of  fraud.     See  note,  37  L.  B.  A.  614. 

43  CaL   119-135,   McKENZIE  ▼.  DICKINSON. 

One  Partner  may  Purchase,  with  his  own  funds  and  outside  of 
partnership   business,   judgment   against   copartner. 

Approved  in  Miller  v.  Ferguson,  110  Va.  231,  135  Am.  St.  Bep. 
934,  65  S.  E.  564,  reaffirming  rule. 
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Sight  to  Acquire  Claim  Against  Copartner.  See  note,  23  L.  B. 
A.  (n.  a.)  019. 

48  CaL  1S7-158»  PEOPLE  T.  FAIB. 

Opinion  of  Juror  as  to  Guilt  of  Accnaed  not  ground  for  new  trial 
when  objection  is  raised  for  first  time  after  trial. 

Approved  in  People  v.  Emmons,  7  Cal.  App.  701,  95  Pae.  1039,  and 
People  V.  Duncan,  8  Gal.  App.  197,  96  Pac.  419,  both  reaifirming 
rule;  State  v.  Coleman,  17  S.  D.  018,  619,  98  N.  W.  181,  disqualifica- 
tion of  juror  not  ground  for  new  trial  where  no  challenge  inter- 
posed. 

Disapproved  in  State  v.  Mott,  29  Mont.  299,  300,  303,  304,  74  Pac. 
730,  731,  732^  disqualification  of  juror  in  criminal  caae  on  ground 
that  he  was  prejudiced  against  defendant,  which  fact  he  had  con- 
cealed on  his  voir  dire,  is  ground  for  niew  trial. 

The  Qrounda  for  a  New  Trial  are  those  only  which  are  set  forth 
in  section  440,  Criminal  Practice  Act. 

Approved  in  People  v.  Amer,  151  Cal.  306,  90  Pac.  699,  miscon- 
duct of  district  attorney  not  ground  for  new  trial. 

The  Accused  ia  Preaumed  to  have  a  ^r  character. 

Distinguished  in  People  v.  Davis,  1  Cal.  App.  13,  81  Pac.  718, 
presumption  applies  only  to  traits  of  character  necessarily  involved 
in    case. 

Evidence  of  Oood  Character  to  create  doubt  of  guilt.  See  notes, 
103  Am.  St.  Bep.  897,  898;  20  L.  B.  A.  612. 

43  CaL  173-178,  PEOPLE  ▼.  WOOD& 

Stenographers'  Notes  as  Evidence,  and  right  to  read  them  to  jury. 
See  note,  81  Am.  St.  Bep.  359. 

43  Cal.  185-190,  WOOD  v.  OOODFELLOW. 

Mortgagor  cannot  Waive  Statute  of  Umltationa  so  as  to  affect 
third  persons. 

Approved  in  California  Title  Ins.  etc.  Co.  v.  Miller,  3  Cal.  App.  56, 
84  Pac.  454,  mortgagor's  death  will  not  affect  right  of  grantee  of 
mortgaged  premises  to  plead  st-atute;  Newhall  v.  Hatch  (Cal.),  64 
Pac.  252,  mortgagee  estopped  by  failure  to  allege  renewal  of  mort^ 
gage  as  against  subsequent  judgment  creditor;  Boucofski  v.  Jacobsen, 
36  Utah,  181,  104  Pac.  123,  junior  mortgagee  may  interpose  statute 
of  limitations  to  bar  prior  mortgagee's  claim  to  full  extent  of  his 
own  interest  in  mortgaged  property. 

Distinguished  in  Hibemia  Sav.  in  Loan  Soc.  ▼.  Famham,  153  Cal. 
583,  126  Am.  St.  Bep.  129,  96  Pac.  12,  statute  cannot  begin  to  run 
in  favor  of  grantee  under  prior  unrecorded  deed  from  mortgagor 
until  deed  is  recorded;  Perkins  v.  Bailey,  38  Wash.  53,  54,  107  Am. 
St.  Bep.  831,  80  Pac.  179,  mortgagor's  absence  from  state  arrested 
statute  both  as  to  mortgagee  and  attaching  creditor. 

Disapproved  in  Du  Bois  v.  First  Nat.  Bank,  43  Colo.  40o,  96 
Pac.  171,  grantor  in  trust  deed  may  suspend  running  of  statute  by 
making  payment,  so  as  to  bind  subsequent  purchaser. 

Who  may  Plead  Statate  of  Limitations.  See  note,  104  Am.  St.  Bep. 
745,  748,  763. 

Foreclosure  of  Mortgage  may  he  Barred  though  recovery  on  note 
which  it  secures  is  not. 
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Approved  in  Colonial  ft  United  Stotes  MorigSLge  Co.  ▼.  Northwest 
Threeher  Co.,  14  N.  D.  160,  116  Am.  Bt.  Bep.  642,  103  N.  W.  920, 
70  L.  B.  A.  814,  absence  of  mortgagor  from  state  after  he  has  parted 
with  title  doee  not  prevent  statute  from  running  in  favor  of  his 
grantee. 

Disapproved  in  Clark  v.  Grant,  26  OkL  402,  100  Pae.  235,  where 
note  and  mortgage  are  barred,  paymmi  of  interest  on  note  revives 
not  only  note  but  mortgage. 

Effect  of  Mortgagor's  Absenoe  tnm  dtata  to  toll  limitations  as 
against  foreclosure  against  his  grantee.  See  note,  26  L.  B^  A.  (n.  s.) 
600,  902. 

Effect  of  Statutory  Bar  of  PrlMcipal  Debt  on  right  to  foreclose 
mortgage  or  deed  of  trust.    See  note,  21  L.  B.  A.  555. 

Extension  of  Mortgage  Uen  by  renewal  of  eecnred  debt.  See  note, 
55  U  B.  A.  677,  696. 

48  Oal.  196-200,  PEOPLE  T.  AVUaA. 

Indictment  Charging  That  Defendant  knowingly  received  stolen 
property  is  sufficient,  without  alleging  that  he  did  so  to  deprive  owner 
of  property. 

Beaffirmed  in  State  v.  Bichmond,  186  Mo.  88>  84  S.  W.  885. 

43  OaL  200-206,  IN  BE  ESTATE  OF  I7TZ. 

Bole  in  Shelley's  Case  Does  not  Apply  to  devise  to  mother  and  to 
her  "children." 

Approved  in  Brown  v.  Brown,  125  Iowa,  221,  101  N.  W.  82,  67 
L.  B.  A.  629,  reai&rming  rule. 

Bole  in  Shelley's  Case.    See  note,  29  L.  B.  A.  (n.  s.)  1010,  1160. 

^'OhUdren"  as  Word  of  Purchase  or  Umitatlon.  See  note,  12  L.  B. 
A.  (n.  8.)  289. 

OonTeyance  of  Fee  by  Devise  to  One  and  his  or  her  child  or  chil- 
dren.   See  note,  4  L.  B.  A.  (n.  s.)  952. 

43  CaL  206-210,  MAIN  y.  TAPPENEB. 

Both  Service  and  Filing  are  Essential  to  attachment  of  real  prop> 
erty. 

Approved  in  Menager  v.  Farrell,  6  Ariz.  318,  57  Pac.  608,  range  levy 
created  no  lien  as  agalnet  subsequent  mortgagee  until  requirements 
of  statute  were  complied  with. 

43  OaL  219^224,  PLATT  y.  JONES. 

Parol  Evidence  Inadmissible  to  Vary  the  terms  of  a  deed. 

Approved  in  Bullock  v.  Consumers'  Lumber  Co.  (Cal.),  31  Pac.  369, 
rejecting  evidence  of  manner  in  which  terms  of  contract  were  under- 
stood by  parties;  Alaska  Gold  Min.  Co.  v.  Barbridge,  1  Alaska,  321, 
rejecting  surveyor's  field-notes  and  evidence  of  his  intention  in  mak- 
ing survey. 

43  Oal.  225-228,  PEOPLE  ex  reL  OBEEN  V.  DE  LA  OX7EBBA. 

Superintending  Gontrol  and  Supervisory  Jurisdiction  of  superior 
over  inferior  or  subordinate  tribunal.    See  note,  51  L.  B.  A.  34,  110. 

43  Oal.  229-238,  MINOB  v.  KIDDEB. 

An  Election  Contest  Is  not  an  Ordinary,  adversary  proceeding,  but 
an  investigation  in  which  the  public  at  large  is  deeply  eoncerned. 
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Approved  in  O'Dowd  ▼.  Superior  Court,  158  Cal.  541,  111  Pac.  753, 
service  of  citation  within  five  days  of  hearing  is  not  essential  to 
jurisdiction  of  court  over  election  contest;  Hill  v.  Superior  Court,  15 
Cal.  App.  310,  114  Pac.  806,  statutes  should  be  construed  to  end 
that  election  contests  be  determined  as  speedily  as  possible;  dissenting 
opinion  in  Kulike  v.  Fern,  19  Haw.  298,  majority  holding  that  election 
contest  cannot  be  instituted  by  thirty  voters  unless  they  all  have 
direct  knowledge  of  irregularities  which*  would  invalidate   election. 

Statement  of  OftiiBe  of  Election  Contest  need  not  possess  highest 
degree  of  certainty  known  to  pleading. 

Approved  in  Bass  v.  Leavitt,  11  Cal.  App.  588,  105  Pac.  774,  no 
statement  required  of  votes  invalidated  by  distinguishing  marks  on 
ballots. 

Statement  of  Oause  of  Election  Contest  may  be  amended. 

Approved  in  State  v.  Hough,  193  Mo.  651,  91  S.  W.  915,  supreme 
court  will  not  prohibit  circuit  court  from  hearing  election  contest 
because  notice  of  contest  appears  insufficient. 

43  Cal.  242-260,  JOHNSON  y.  SIMONTON. 

A  City  Ordinance  Imposing  a  Penalty  for  feeding  still  swill  to  cows 
makes  such  act  unlawful. 

Approved  in  Levinson  v.  Boas,  150  Cal.  193,  88  Pac.  828,  12  L.  B.  A. 
(n.  s.)  575,  where  pawnbroker  has  violated  city  ordinance  regulating 
his  business,  pledgor  may  recover  property;  Musback  v.  Schaefer,  115 
Wis.  359,  91  N.  W.  967,  statute  imposing  penalty  on  school  district 
officer  for  failure  to  furnish  certified  copy  of  records  by  implication 
imposes  duty  to  furnish  such  copies;  Missouri  etc.  By.  Co.  v.  City  of 
Olathe,  156  Fed.  632,  refusing  to  enjoin  passage  of  ordinance. 

Police  Regulations  as  to  Food  for  milch  cows.  See  note,  1  L.  B.  A. 
(n.  s.)  932. 

Municipal  Power  Orer  Nnisances  affecting  safety,  health,  and  per- 
sonal comfort.    See  note,  38  L.  B.  A.  313. 

One  Carrying  on  Illegal  Business  cannot  maintain  action  for  libel 
in  respect  thereto. 

Approved  in  Weltmer  v.  Bishop,  171  Mo.  118,  71  S.  W.  169,  65  L. 
B.  A.  485,  burden  was  upon  plaintiffs  in  libel  suit  to  show  that  their 
business  of  magnetic  healing  was  legitimate.  » 

What  Words  are  Libelous  Per  8e.    See  note,  116  Am.  St.  Bep.  817. 

43  Cal.  250-253,  OBIMM  ▼.  CUBLEY. 

Possession  of  Land  Under  Mistake  is  adverse  possession  within 
statute  of  limitations. 

R.eaffirm«d  in  Ste<jkt6r  v.  Ewing,  6  Cal.  App.  767,  93  Pac.  289. 

Adverse  Possession  Due  to  Ignorance  or  Mistake  as  to  boundary. 
See  note,  21  L.  B.  A.  830. 

43  Cal.  253-263,  COBWIN  v.  BENSLET. 

Purchasers  With,  Notice  from  Party  to  suit,  during  its  pendency, 
must  apply  for  leave  to  protect  their  interest  in  suit. 

Approved  in  Walker  v.  Sanders,  103  Minn.  127,  123  Am.  St.  Bep. 
276,  114  N.  W.  650,  where  seller  retains  any  interest,  intervention  and 
not  substitution  is  proper  remedy. 

Discretion  of  Court  to  Permit  Intervention.  See  note,  123  Am.  St. 
Bep.  288. 
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Wlio  may  Proceed  to  Set  Aside  Judgments  against  other  parties. 
See  note,  54  L.  B.  A.  768. 

43  OaL  264-270,  BUHNE  ▼.  OOBBETT. 

Bach  Defense  mnst  be  Oonsistent  in  itself,  bnt  need  not  be  eonsist- 
ent  with  the  others. 

Approved  in  Eaton  t.  Metz  (Cal.),  40  Pae.  M8,  admission  of  title 
only  goes  to  defense  in  which  it  is  set  forth;  Shepherd-Teague  Co.  v. 
Hermann,  12  Cal.  App.  402,  107  Pac.  625,  denials  in  one  defense  not 
affected  by  inconsistent  affirmative  matter  in  another;  Budd  v. 
Dewey,  121  Iowa,  459,  96  N.  W.  975,  where  defendant  in  action  for 
alienation  of  affections  pleaded  general  denial  and  acquiescence  of 
plaintiff,  latter  defense  is  not  admission  for  purpose  of  trial. 

Bight  to  Plead  Inconsistent  Defenses.  See  note,  48  L.  B.  A.  177, 
191,  208. 

43  Oal.  270-274,  AIJ>EN  V.  ALAMEDA  OOUNTY. 

Action  cannot  be  Maintained  on  money  judgment  against  county 
without  first  presenting  it  to  board  of  supervisors  for  allowance. 

Approved  in  Farmers'  etc.  Bank  v.  Los  Angeles,  151  Cal.  658,  91 
Pac.  796,  applying  rule  to  action  for  recovery  of  taxes  paid  under 
protest;  Estate  of  Benton,  3  Cof.  Prob.  531,  allegation  that  contest- 
ants are  adopted  children  and  heirs  of  decedent  is  insufficient  in 
absence  of  allegation  of  facts  upon  which  claim  of  adoption  rests; 
Gunning  v.  Wyandotte  County,  81  Kan.  712,  106  Pac.  1000,  judgment 
against  county  having  auditor  must  be  submitted  to  that  officer  for 
examination. 

43  CsL  299-306^  JOHNSON  ▼.  OHEIiT. 

In  Action  of  Unlawful  Detainer,  relation  of  landlord  and  tenant 
must  be  shown  to  exist. 

Approved  in  Bichmond  v.  Superior  Court,  9  Cal.  App.  65,  98  Pac. 
58,  justice  court  has  jurisdiction  to  determine  whether  such  relation 
exists. 

Defendant  in  TTnlawful  Detainer  may  show  that,  being  already  in 
possession,  he  was  induced  to  accept  lease  by  fraudulent  representa- 
tions. 

Approved  in  Ogle  v.  Hubbel,  1  Cal.  App.  361,  82  Pac.  218,  lessee 
with  preferred  right  to  purchase  may  show  sale  of  property  to  be 
collusive  and  fraudulent. 

Distinguished  in  dissenting  opinion  in  Illinois  Steel  Co.  v.  Budzisz, 
139  Wis.  310,  119  N.  W.  942,  majority  holding  that  purchaser  from 
tenant  without  notice  that  he  was  such,  acquired  title  by  ten  years' 
possession. 

43  OaL  306-312,  PHELAN  ▼.  QABDNEB. 

Broker  is  Entitled  to  Commission  when  he  finds  purchaser  willing 
to  take  land  at  price  fixed. 

Approved  in  Hill  v.  McCoy,  1  Cal.  App.  163,  81  Pac,  1016,  broker 
entitled  to  commission  though  owner  completed  sale  on  terms  fixed 
by  him^  Beams  v.  Wilson,  147  N.  C.  306,  60  S.  E.  1125,  broker  entitled 
to  compensation  though  owner  sold  property  himself  without  broker's 
Knowledge;  Little  &  Little  v.  Fleishman,  35  Utah,  569,  101  Pac.  985, 
broker  entitled  to  commission  where  sale  not  consummated  because 
owner  was  unable  to  furnish  sufficient  abstract  of  title. 
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Perfonnance  by  Baal  Estate  Broker  of  Contract  to  And  purchaser 
or  effect  exchange.    See  note,  44  L.  B.  A.  593,  605,  614,  619,  620,  623. 

As  to  When  Beal  Estate  Broker  la  Oonaidered  as  procuring  cause  of 
lale  or  exchange.    See  note,  44  L.  B.  A.  350,  351. 

Beal  Estate  Broker's  OommlBSions  as  Affected  by  negligence,  fraud, 
or  default  of  principal,  and  defective  title.  See  note,  43  L.  B.  A.  594, 
595,  596,  599,  603,  604,  606,  607,  609. 

One  may  Show,  In  Order  to  Defeat  Settlement^  that  he  was  intox- 
icated  at  time. 

Approved  in  Swan  ▼.  Talbot,  152  Cal.  145,  146,  94  Pac.  239,  17  U 
B.  A.  (n.  B.)  1066,  action  to  set  aside  bill  of  sale,  because  of  vendor's 
intoxication,  is  equitable. 

Contracts  of  Intoxicated  Persona.  See  notes,  107  Am.  St.  Bep. 
540;  54  L.  B.  A.  440. 

43  OmL  814-319,  JABVIS  T.  HOFFMAN. 

Upon  Death  of  Homesteader,  his  widow  is  entitled  to  patent  in  her 
own  name. 

Approved  in  McCracken  ▼.  Sisk,  91  Ark.  457,  121  S.  W.  727,  apply- 
ing rule  to  donee  of  land  under  donation  laws  of  state. 

Effect  of  Contracting  or  Dissolution  of  Marriage  before  consumma- 
tion of  right  under  homestead  entry.  See  note,  7  L.  B.  A.  (n.  s.) 
968. 

48  CaL  820-328,  COTTLE  ▼.  LEITCH. 

Notice  of  Motion  for  New  Trial  renders  notice  of  filing  findings 
unnecessary. 

Approved  in  Girdner  v.  Beswick  (Cal.),  8  Pac.  11,  notice  of  decision 
waived  by  notice  of  intention  to  move  for  new  trial. 

48  CaL  828-825,  POOBMAN  y.  MILLS.  ' 

Conclusiveness  of  Prior  Decisions  on  subsequent  appeals.  See  note, 
84  L.  B.  A.  332. 

Duties  of  Savings  Banks  toward  depositors.  See  note,  105  Am. 
St.  Bep.  744. 

48  CaL  881-^840,  18  Am.  Bep.  148,  PEOPLE  y.  EDDT. 

Legislature  cannot,  Under  Pretense  of  regulating  duties  of  assessors, 
exempt  property  from  taxation  which  the  Constitution  requires  to 
be  taxed. 

Approved  in  State  National  Bank  ▼.  City  of  Memphis,  116  Tenn. 
654,  94  8.  W.  610,  7  L.  B.  A.  (n.  s.)  663,  holding  void  statute  which 
provided  that,  in  assessing  shares  of  corporate  stock,  value  of  regis- 
tered Tennessee  state  bonds  should  be  deducted. 

Power  of  State  Legislature  to  exempt  from  taxation.  See  note,  19 
L.  B.  A.  79. 

Double  Taxation  of  Credits.    See  note,  132  Am.  St.  Bep.  527. 

Taxation  of  Mortgage  and  Beal  Estate  at  full  value  as  double  tax* 
atiouw    See  note,  23  L.  B.  A.  (n,  s.)  154. 

Power  to  Tax  Mortgages.    See  note,  16  L.  B.  A.  60. 

Constitutional  Equality  in  Belation  to  corporate  taxation.  See  note, 
60  L.  B.  A.  366. 

48  CaL  841-844,  GBAFF  y.  MIDDLETON. 
Quitclaim  Deeds  are  as  Effectual  bs  deeds  of  bargain  and  sale. 
Beaffirmed  in  Myers  v.  Oceaneide,  7  Cal.  App.  93,  93  Pac.  688. 
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Effect  of  Quitclaim  Deeds  under  registration  laws.  See  note^  105 
Am.  St.  Bep.  860. 

Effect  of  QQitcUim  In  Otfaerwlfie  Perfect  record  title.  See  notoi 
29  L.  B.  A.  42. 

43.Cal.  344-352,  PEOPLE  y.  WILLIAMa 

To  Conatitate  DeUberatlon  There  Need  be  no  appreciable  time  be- 
tween intention  to  kill  and  act  of  killing. 

Beaffirmed  in  People  v.  Ye  Foo,  4  Cal.  App.  739,  89  Pae.  453. 

Drunkenness  may  be  Oonsidered  solely  on  question  of  premedita* 
tlon. 

Approved  in  State  ▼.  Williams,  122  Iowa,  123,  97  N.  W.  995,  and 
State  V.  Johnny,  29  Nev.  223,  87  Pac.  9,  both  reaffirming  rule. 

What  Intoxication  will  Excuse  Crime.    See  note,  36  L.  B.  A.  465. 

43  Cal.  35»-364,  OBEY  ▼.  TXXBBS. 

When  Parties  have  Made  Time  of  the  essence  of  a  contract,  party 
in  default  in  payments  cannot  enforce  contract. 

Approved  in  Machold  v.  Farnan,  14  Idaho,  267,  94  Pac.  174,  where 
purchaser  in  default  in  payments,  without  excuse,  court  will  not  de- 
cree specific  performance;  Baymond  v.  San  Gabriel  Val.  Land  etc.  Co.,. 
53  Fed.  887,  4  C.  0.  A.  89,  such  stipulation  in  contract  for  sale  of 
realty  is  for  benefit  of  vendor  alone. 

Courts  of  Equity  have  No  Power  to  make  contracts  for  parties. 

Approved  in  Miller  v.  Jones,  68  W.  Va.  529,  71  S.  E.  250,  court 
cannot  compel  vendor  to  receive  purchase  money  until  it  is  due. 

43  OaL  365-369,  CENTBAIt  PAOIFIO  B.  B.  CO.  ▼.  PLACEB  CO. 

Error  as  to  Beasons  and  Evidence  cannot  be  reviewed  on  certiorari. 

Approved  in  Matter  of  Hughes,  159  Cal.  3,64,  113  Pac.  686,  refusing 
to  review  judgment  in  habeas  corpus  proceeding  holiJiing  complaint 
insufficient;  City  Council  v.  Hanley,  19  Colo.  App.  394,  75  Pac.  602, 
on  certiorari  to  review  action  of  city  council  in  election  contest, 
sufficiency  of  evidence  before  council  cannot  be  considered;  MeCon- 
nell  V.  State  Board,  11  Idaho,  662,  83  Pae.  497,  refusing  to  inquire 
into  validity  of  state  revenue  act  on  certiorari, 

43  CaL  371-^77,  SMITH  y.  O'HABA. 

Person  Who  First  Appropriates,  for  mining  or  other  purposes, 
waters  of  stream  upon  public  lands  is  entitled  to  same. 

Approved  in  dissenting  opinion  in  Lux  v.  Haggin  (Cal.),  4  Pac. 
933,  majority  upholding  rights  of  rix>arian  proprietor. 

Appropriations  of  Water  may  be  Measured  by  time  of  use. 

Cited  in  McPhee  v.  Kelsey,  44  Or.  202,  74  Pac.  404,  arguendo. 

Periodical  Appropriation  of  Water.    See  note,  46  L.  B.  A.  175. 

Sale  of  Ditch  for  Appropriating  Water  must  be  evidenced  by  deed. 

Approved  in  Stanislaus  Water  Co.  v.  Bachman,  152  Cal.  727,  93 
Pac.  863,  15  L.  B.  A.  (n.  s.)  359,  right  of  land  owner  to  have  water 
flow  through  canal  for  irrigation  is  servitude  upon  canal;  Baehore 
V.  Mooney,  4  Cal.  App.  283,  87  Pac.  556,  holding  title  by  prescription 
established. 

Distinguished  in  Watts  v.  Spencer,  51  Or.  268,  94  Pac.  41,  rule  inap- 
plicable to  oral  sale  of  possessory  right  to  land  and  appurtenant  water 
right. 
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43  OaL  380-^83»  B0BEBT8  ▼.  EVANS. 

Wliere  CK>od8  are  Oonverted,  owner  maj  waive  the  tort  and  sue  in 
asBumpBit  for  their  value. 

DiBtinguished  in  Lehmann  v.  Schmidt  (Cal.),  22  Pse.  974,  no  con- 
version where  factor  retained  wine  as  security  for  advances;  Fountain 
V.  City  of  Sacramento,  1  Cal.  App.  462,  82  Pac.  637,  city  not  liable  in 
assumpsit  for  materials  furnished  under  illegal  contract;  Bechtel  v. 
Chase,  156  Cal.  711,  106  Pac.  83,  rule  does  not  apply  where  exchange 
of  property  was  induced  by  fraud. 

43  Cal.  393-397,  PQEBATT  V.  EBNNEDT. 

Clerk  of  Court  muit  be  Authorized  by  Parties  to  arbitration  to 
enter  note  of  the  submission  in  his  register  of  actions. 

Distinguished  in  Matter  *of  Silliman,  159  Cal.  157,  113  Pac.  136, 
where  parties  to  pending  suit  agree  to  arbitrate,  it  will  be  presumed 
that  they  intended  submission  to  be  entered  as  rule  of  court. 

43  CaL  398-437,  PEOPLE  v.  CENTRAL  PAC.  ETC.  B.  B.  CO. 

The  Constitution  Does  not  Prohibit  a  special  act,  because  subject 
with  which  it  deals  might  have  been  subject  of  general  law. 

Approved  in  In  re  Cole,  12  Cal.  App.  292,  107  Pac.  582,  validity  of 
prior  legislation  not  affected  by  constitutional  amendment:  KusneD 
v.  Esmeralda  Co.,  32  Nev.  314,  107  Pac.  892,  upholding  fee  act  of 
1883;  Picton  v.  Cass  County,  13  N.  D.  254,  100  N.  W.  715,  upholdiuj! 
law  which  gave  county  commissioners  option  to  institute  proceedingf 
to  enforce  payment  of  taxes  on  real  property. 

Disapproved  in  State  v.  Spellmire,  67  Ohio  St.  85,  66  N.  B.  621, 
holding  void  act  establishing  special  school  district. 

Exemption  from  Taxation  or  Assessment  of  Lands  owned  by  gov 
ernmental  bodies,  or  in  which  they  have  an  interest.    See  note,  132 

Am.  St.  Bep.  330. 

. 

43  Cal.   437-439,  CLELANB  y.   THOBNTON. 

Evidence  as  to  Character  of  Timber  for  milling  purposes  in  imme- 
diate neighborhood  is  admissible  to  determine  value  of  timber  burned. 

Approved  in  State  v.  Clark,  124  La.  969,  50  So.  813,  admitting  evi- 
dence of  intoxicating  character  of  particular  beverage  when  sold 
at  places  other  than  that  of  illegal  sale  charged. 

Liability  for  Setting  Fires  Which  Spread  to  property  of  others^ 
See  note,  21  L.  B.  A.  258. 

43  Cal.  439-444,  13  Am.  Bep.  148,  PEOPLE  ▼.  BOWEN. 

An  Offender  may  be  Pardoned  after  he  has  suffered  punishment 
adjudged  for  his  crime. 

Approved  in  Miller  v.  State,  46  Tex.  Cr.  61,  79  S.  W.  568,  holding 
where  party  was  convicted  of  two  felonies,  pardon  was  only  in  one 
case. 

An  Executive  Act  Bestoring  a  con<victed  criminal  to  rights  of 
citizenship  does  not  remove  disability  to  testify. 

Approved  in  Blanc  v.  Bodgers,  49  Cal.  18,  reaffirming  rule;  In  r« 
Conditional  Discharge  of  Convicts,  73  Vt.  429,  51  Atl.  14,  56  L.  B 
A.  658,  governor  may  grant  conditional  pardon  to  convict. 

43  Cal.   444-445,   PEOPLE   v.   LONG. 

Where  Testimony  is  Given  Without  Objection,  motion  to  strike  out 
is  too  late. 
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Approved  in  Marks  v.  Bodie  Bank  (Cal.);  8  Pac.  809,  and  Poin- 
dezter  &  Orr  Go.  ▼.  Or.  Short  Line  B.  B.  Co.,  33  Mont.  341,  83  Pac. 
888,  both  reaffirming  rule;  People  t.  Walker,  15  Gal.  App.  406,  114 
Pac.  1011,  objection  ia  waived  by  failure  to  specify  grounds  thereof. 

43  Cal.  452-454,  COOMBS  ▼.  HIBBEBD. 

"Wliert  Motion  for  New  Trial  in  Due  Form  has  been  acted  upon, 
court  cannot  vacate  order  and  decide  again  on  motion. 

Approved  in  Estate  of  Byrne,  3  Gof.  Prob.  70,  order  settling  annual 
account  is  conclusive  as  to  all  parties  in  interest,  and  after  time  for 
appeal  cannot  be  set  aside  on  motion. 

43  Oal.  455-458,  EX  PABTE  MUBBAY. 

The  Judgment  In  «  Criminal  Case  need  contain  no  recital  of  the 
particular  offense. 

Approved  in  In  re  Fernandez,  12  Haw.  123,  reaffirming  rule;  Ex 
parte  Mogensen,  5  Gal.  App.  598,  90  Ptac.  1054,  judgment  reciting 
conviction  for  violating  specified  ordinance  sufficient;  Ez  parte 
Monckros  Von  Yetsera,  7  Cal.  App.  137,  93  Pac.  1036,  judgment  re- 
citing that  defendant  was  convicted  of  a  "felony"  sufficient  upon 
habeas  corpus;  People  v.  Gregory,  8  Gal.  App.  746,  97  Pac.  916,  judg- 
ment showing  nature  of  offense  sufficient. 

Miscellaneous. — Cited  in  Ex  parte  Simpson,  47  Gal.  129,  upholding 
judgment  and  warrant  of  commitment  for  misdemeanor  issued  out  of 
San  Francisco  police  court. 

43  Cal.  45&-467,  VAS8ATTLT  Y.  EDWABDB. 

A  Proposal  to  SeU  Beal  Estate  signed  by  vendor  alone  is  valid. 

Approved  in  Harper  v.  Goldschmidt,  156  Cal.  250,  134  Am.  St. 
Bep.  124,  104  Pac.  453,  requirement  of  mutuality  satisfied  by  bringing 
suit;  Smith  v.  Baugham,  156  Cal.  363,  104  Pac.  691,  acceptance  of 
option  makes  binding  contract. 

Distinguished  in  Leuschner  v.  Duff,  7  Gal.  App.  723,  95  Pac.  915, 
refusing  to  enforce  unilateral  contract  to  sell  land  because  of  inad- 
equacy of  consideration. 

As  to  Who  must  Sign  Memorandtnm  of  executory  sale  contract 
within  statute  of  frauds.    See  note,  28  L.  B.  A.  (n.  s.)  698. 

Averment  of  Agreement  to  Sell  Land  is  sufficient  without  alleging 
that  it  was  in  writing  and  signed. 

Approved  in  Marshall  v.  Livermore  Spring  Water  Go.  (Gal.),  5 
Pac.  101,  reaffirming  rule;  Levy  v.  Byland,  32  Nev.  469,  109  Pac.  908, 
statute  of  frauds  must  be  set  up  by  answer  and  not  by  demurrer. 

Biglits  Conferred  by  a  "Befusal"  or  "Optton.*'  See  note,  21  L.  B. 
A.  129. 

43  Cal.  407-477,  McLEBAN  y.  BENTON. 

Attempted  Sale  of  Land  which  fails  because  of  defect  in  deed  is 
not  abandonment. 

Approved  in  Watts  v.  Spencer,  51  Or.  271,  94  Pac.  42,  parol  sale 
of  land  and  surrender  of  possession  are  not  abandonment. 

Sale  of  Boal  Property  as  an  Abandonment.  See  note,  10  L.  B. 
A.  (n.  s.)  635. 

Gain  or  Loss  of  Title  by  Abandonment,  not  including  questions 
under  statute  of  limitations.    See  note^  35  Am.  St.  Bep.  909. 
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Effect  of  Oonveyanee  or  Bncnmliranco  of  homestead  by  one  spouBe 
only.    See  note,  95  Am.  St.  Bep.  939. 

When  Defects  in  Certiflcates  of  Acknowledgment  are  FataL  See 
note,  108  Am.  St.  Bep.  561. 

43  Gal.  477-478,  DAVEBKOSEN  ▼.  KELLET. 

.  When  Case  has  Been  Eef  erred,  by  stipulation  of  parties,  upon  report 
of  referee  and  entry  of  judgment,  stipulation  ceases  to  have  farther 
effect. 

Approved  in  Cline  v.  Langan,  31  Nev.  244,  101  Pae.  554,  referees 
appointed  to  try  all  issues  and  report  had  no  further  authority  after 
reporting. 

43  OaL  478^81,  EX  PABTE  DELAKET. 

Blaq^hemy  and  Profanity  as  Grimes.  See  notes,  22  L.  B.  A.  353, 
354. 

Municipal  Power  as  to  Nuisances  affecting  public  morals,  decency, 
peace,  and  good  order.    See  note,  39  L.  B.  A.  524. 

43  GaL  485-492,  H0BB8  ▼.  DX7FF. 

A  Notice  of  Motion  for  New  Trial  must  be  signed  by  the  attorney 
of  record. 

BeafBrmed  in  McMahon  v.  Thomas,  114  Oal.  591,  46  Pae.  733. 

Settlement  of  Statement  is  Waiver  of  notice  of  motion  for  new 
trial. 

Approved  in  Mendocino  County  v.  Peters,  2  Gal.  App.  27,  82  Pae. 
•1123,  reaffirming  rule;  Gibson  v.  Berryman,  14  Gal.  App.  333,  111 
Pae  927,  notice  of  intention  to  move  for  new  trial  waived  by  stipu- 
lation. 

Gonclnsiveness  of  Prior  Decisions  on  subsequent  appeals.  See  note. 
34  L.  B.  A.  321. 

43  GaL  492-494,  PEOPUS  y.  OLVEBA. 

Taxes  Assessed  Against  Estate  pending  administration  are  not 
claims  which  must  be  presented  to  administrator. 

Approved  in  Miller  &  Lux  v.  Katz,  10  Gal.  App.  578,  102  Pae.  947, 
presentation  of  claim  based  on  stockholder's  liability  unnecessary; 
Estate  of  Finch,  3  Gof.  Prob.  297,  funeral  expenses  are  not  debt  re- 
quired to  be  presented  for  allowance. 

Jurisdiction  of  District  Courts  Over  Actions  for  collection  of  de- 
linquent taxes  is  not  taken  away  by  probate  act. 

Approved  in  Miller  &  Lux  v.  Katz,  10  Gal.  App.  580,  102  Pae. 
947,  reaffirming  rule. 

43  Gal.  495-497,  QBAEBEB  ▼.  DEBWIN. 

One  Suing  for  Personal  Injuries  is  not  entitled  to  include  in  dam- 
ages sum  paid  for  board  while  he  was  disabled. 

Beaffirmed  in  Irrgang  v.  Ott,  9  Gal.  App.  444,  99  Pae.  530. 

43  Gal.  506-^09,  BAIHOND  v.  ELDBIDGE. 

Defendant  Moving  for  Nonsuit  on  plaintiff's  opening  statement, 
upon  specified  ground,  cannot  urge  for  first  time  in  supreme  court  that 
statement  was  otherwise  insufficient. 

Approved  in  Schroeder  v.  Mauzy,  16  Gal.  App.  450,  118  Pae.  462, 
reaffirming  rule;  Meckel  v.  Bartlett,  33  Mont.  132,  82  Pae.  798,  suffi- 
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eieney  of  complaint  will  not  be  considered  where  not  made  ground  of 
motion  for  nonsuit. 

43  Cal.  509-^11,  PATTEN  j.  HIOK& 

Bacorery  may  be  Had  on  Qnaatom  Meruit  for  services  performed 
UDder  contract  void  iind'er  statute  of  frauds. 

Approved  in  Cozad  v.  Elam,  115  Mo.  App.  139,  91  8.  W.  435,  reaf- 
firming rule;  Brown  v.  Crown  Gold  Milling  Co.,  150  Cal.  384,  89  Pac. 
90,  allowing  such  recovery  where  contract  void  for  uncertainty. 

Agreements  not  to  be  Performed  within  a  year  as  within  statute 
of  frauds.    See  note,  139  Am.  St.  Bep.  607. 

43  Gal.  515-626^  HIOKS  y.  MUBBAT. 

The  Mechanic's  Lien  Law  of  1868  is  valid. 

Approved  in  Hightower  v.  Bailey  etc.,  108  Ky.  205,  94  Am.  St. 
Bep.  350,  56  S.  W.  148,  49  L.  B.  A.  265,  upholding  mechanic's  lien 
law;  Pyramid  Land  etc.  Co.  v.  Pierce,  30  Nev.  246,  95  Pac.  213, 
upholding  law  allowing  attorney's  fee  to  one  recovering  damages 
for  unlawfully  herding  or  grazing  stock. 

Evidence  or  Stipulations  as  to  Facts  do  not  entitle  party  to  relief 
beyond  averments  of  pleadings. 

Approved  in  dissenting  opinion  in  Gulling  v.  Washoe  County  Bank, 
29  Nev.  273,  89  Pac.  31,  majority  admitting  extrinsic  evidence  to 
show  what  issues  were  tried  and  determined. 

43  Cal.  526-630,  MABQUABT  ▼.  BBADFOBD. 

Gain  or  Lose  of  Title  by  Abandonment,  not  including  questions 
under  statute  of  limitations.    See  note,  135  Am.  St.  Bep.  890. 

43  OaL  530-633,  PEOPLE  v.  BBOTHEBTOK. 

An  Unqualified  Expression  of  an  Opinion  is  ground  of  challenge  for 
implied  bias. 

Beaffirmed  in  State  v.  Boberts,  27  Nev.  468,  77  Pac.  599. 

43  Cal.  534,  PEOPLE  ▼.  MOBSE. 

City  Block  Owned  by  One  Man  may  be  assessed  as  a  whole  with- 
out placing  separate  valuation  upon  the  several  lots. 

Approved  in  Houghton  v.  Eern  Valley  Bank,  157  Cal.  294,  107  Pac. 
115,  lots,  when  so  assessed,  may  be  sold  in  bulk. 

43  CaL  642-543^  JOHNSON  ▼.  MUIB. 

AAdavits  Uaed  on  Motion  for  New  Trial  must  be  identified,  by  in- 
dorsement of  judge  or  clerk,  as  having  been  so  used. 

Approved  in  Wilkes  v.  Tibbets  (Cal.),  31  Pac.  609,  applying  rule 
to  affidavits  intended  to  show  that  jury  trial  was  erroneously  denied. 

43  Cal.  543-652,  ESTATE  OF  SIMMONS. 

Probate  Court  may  Appoint  Attorney  for  absent  heirs  on  proceed- 
ings to  sell  realty. 

Cited  in  Estate  of  Fisher,  1  Cof.  Prob.  99,  arguendo. 

The  Estate  is  not  Chargeable  with  fee  of  attorney  for  procuring 
letters  of  administration. 

Approved  in  Bowman  v.  Bowman,  27  Nev.  419,  76  Pae.  636,  re- 
affirming rule.    See  note,  1  Cof.  Prob.  4,  155. 
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Distinguished  in  Estate  of  Chittenden,  1  Cof.  Prob.  2,  allowing 
counsel  fees  incurred  hy  executor  in  applying  for  letters  though  he 
renounced  trust  before  letters  issued. 

An  Administrator  is  Entitled  to  OonuQissionB  on  the  value  of  the 
estate  taken  into  his  possession  and  accounted  for. 

Approved  in  Estate  of  Pease,  14^  Cal.  171,  85  Pac.  151,  where 
mortgage  is  presented  as  claim  against  estate  and  sale  is  made  to 
third  party,  exeeutor  is  entitled  to  commission  on  entire  value  of 
property;  Estate  of  Davis,  8  Cal.  App.  360,  97  Pac.  88,  where  interest 
of  decedent  in  estate  of  deceased  brother  was  paid  over  in  money, 
commission  can  be  allowed  only  on  latter;  In  re  Coursen's  Estate, 
(tal.),  65  Pac.  968,  commission  properly  disallowed  on  money  re- 
ceived by  coexecutor  and  expended  by  him  for  benefit   of  estate. 

Ooncluslvenefifl  of  Inventory.    See  note,  1  Cof.  Prob.  212. 

Miscellaneous. — Cited  in  Estate  of  Blythe  (No.  2),  1  Cof.  Prob. 
116,  to  point  that  ap{)lication  for  compensation  by  attorney  for 
absent  heirs  before  final  settlement  of  estate  is  not  premature. 

43  GaL  652-^6»  PEOPLE  v.  VALENCIA. 

Contradictory  InBtractions  are  Oronnd  for  reversal. 

Approved  in  People  v.  Bartnett,  15  Cal.  App.  95,  irt  Pae.  882, 
reaf^ming  rule;  United  States  v.  Romero,  4  Ariz.  194,  35  Pac.  1060, 
instruction  omitting  malice  aforethought  as  element  of  murder  not 
cured  by  reading  territorial  statutes  defining  murder. 

Distinguished  in  People  v.  McRoberts,  1  Cal.  App.  30,  81  Pae. 
736,  where  court  had  defined  two  degrees  of  murder,  following  in- 
struction beginning,  "From  these  instructions  jury  will  see,"  does  not 
confuse  jury. 

43  CaL  557-660,  PEOPLE  ▼.  OIBBOire. 
Wlien  ConfesBion  Voluntary.    See  note,  18  L.  B.  A.  (n.  s.)  872. 

43  Cal.  660-664,  PEOPLE  ▼.  BX7BT. 

If  Act  18  Properly  Enrolled  and  Antbenticated,  and  is  deposited 
with  Secretary  of  State,  it  is  conclusive  of  its  passage  and  courts  will 
not  look  to  journals. 

Approved  in  Parkinson  t.  Johnson,  160  Oal.  761,  117  Pac.  1059, 
recital  in  assembly  journal  of  dute  of  return  of  bill  vetoed  by  gov- 
ernor is  not  conclusive  as  to  date  of  return. 

Implied  Repeal  of  Statutes.    See  note,  89  Am.  St.  Rep.  278. 

CondoalTeness  of  Enrolled  BllL    See  note,  23  L.  R.  A.  341. 

43  CaL  604-669,  OOBDON  y.  SWAN. 

Contract  Held  to  Constitute  mere  option  to  purchase. 

Distinguished  in  Reed  v.  Hickey,  13  Cal.  App.  150,  109  Pac.  44, 
where  part  of  purchase  money  paid  under  option,  vendor  might  re- 
cover residue. 

43  CaL  660-673,  BOBLAIO)  ▼.  LEWia 

Failnre  to  Pay  Interest  and  Principal  on  swamp  and  overflowed 
land  purchase  works  a  forfeiture. 

Approved  in  Los  Angeles  Ry.  Co.  v.  Los  Angeles,  152  Cal.  245, 
126  Am.  St.  Rep.  54,  92  Pac.  491,  15  L.  R.  A.  (n.  s.)  1269,  Civil  Code, 
section  502,  providing '  for  forfeiture  of  street  railroad  franchises,  it 
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■elf-executing;  Kaiser  Land  and  Pniit  Co.  v.  Curry,  155  Cal.  650, 
103  Pac.  345,  failure  of  domestic  corporation  to  pay  license  tax  works 
forfeiture  ipso  facto;  Standard  Inv.  Co.  v.  Kingsbury,  1&  Cal.  App. 
83,  110  Plac.  316,  applying  rule  to  payments  for  school  lands  under 
Political  Code;  McConethy  v.  X>eck,  34  Colo.  471,  83  Pac.  138,  4 
L.  B.  A.  (n.  e.)  368,  concealed  weapon  forfeited  upon  taking  with- 
out conviction  for  carrying  concealed  weapon;  Miller  ▼.  Wattier,  44 
Or.  354,  75  Pac.  211,  swamp  land  reverted  to  state  where  no  proof 
of  payment  and  reclamation  within  ten  years. 

Distinguished  in  Santa  Rosa  etc.  B.  Co.  v.  Central  St.  By.  Co.  (Cal.), 
88  Pac.  990,  where  street  railroad  is  not  completed  within  prescribed 
time,  franchise  continues  to  exist  until  forfeited  by  court  or  legis- 
lative authority. 

State  may  WalTe  Forfeiture. 

Approved  in  Northern-  Assurance  Co.  r.  Stout,  16  Cal.  App.  558, 
117  Pac.  621,  applying  rul-e  to  acts  of  vendor  after  joint  contract  of 
purchase  by  cotenants  has  been  forfeited;  Miller  v.  Wattier,  44  Or. 
355,  75  Pac.  211,  land  commissioners  waived  forfeiture  by  accepting 
payment  for  swamp  lands  after  limit  of  time  fixed  by  law. 

43  Oal.  573-^76,  DONAHUE  ▼.  GALIiAVAN. 

One  Entering,  Under  Oolor  of  Title,  into  actual  possession  of  part 
of  tract,  has  constructive  possession  of  the  wnole. 

Approved  in  Webber  v.  Clarke,  74  Cal.  16,  15  Pac.  434,  one  who 
enters  upon  grazing  land,  under  color  of  title,  and  pastures  sheep 
thereon  during  pasturing  season  of  each  year,  has  sufficient  possession. 

Poflsewion  of  Part  as  PossesBion  of  Wliolo.  See  note,  125  Am. 
St.  Bep.  304. 

A  Motion  for  Nonsuit  Presents  a  question  of  law. 

Approved  in  Archibald  Estate  v.  Matteson,  &  Cal.  App.  445,  90 
Pac.  725,  and  Non-Befillable  Bottle  Co.  v.  Bobertson,  8  Cal.  App.  105, 
96  Pac.  325,  both  holding  if  evidence  tends  to  establish  averments 
of  complaint,  motion  must  be  denied;  Smith  ▼.  Superior  Court,  2  Cal. 
A]^.  531,  94  Pac.  55,  appeal  from  judgment  of  justice's  court  grant- 
ing nonsuit,  though  taken  on  questions  of  law  and  fact,  presents 
questions  of  law  alone;  Nord  v.  Boston  etc.  Min.  Co.,  30  Mont.  57, 
7&  Pac.  683,  plaintiff  held  not  guilty  of  contributory  negligence  as 
matter  of  law. 

43  OaL  577-680,  8HABP  ▼.  BATBD. 

Sheriff's  Deed,  Executed  in  Pursuance  of  judgment  in  attachment 
suit,  relates  back  to  date  of  attachment. 

Approved  in  Purser  v.  Cady  (Cal.),  49  Pac.  181,  deeds  executed 
in  pursuance  of  judgments  foreclosing  labor  liens  relate  to  time  when 
liens  attached. 

When  Sheriff  Indorses,  on  Attachment,  acts  performed  in  serving 
writ,  it  will  be  presumed  that  he  states  all  that  he  did  toward  mak- 
ing service. 

Approved  in  Ireland  v.  Adair,  12  N.  J>,  32,  102  Am.  St.  Bep.  561, 
94  N.  W.  767,  reaffirming  rule. 

Distinguished  in  Griffin  v.  American  Gold  Min.  Co.,  136  Fed.  73, 
68  C.  C.  A.  637,  where  marshal's  return  simply  states  that  he  attached 
property,  it  will  be  presumed  that  he  complied  with  statute* 
I  Cal.  NoUt — AS 
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Attachment  of  Bealty  Is  Inyalid  when  no  eopj  of  attachment  is 
posted  on  premiees. 

Approved  in  Steinfeld  t.  Menager,  6  Ariz.  145,  53  Pae.  4^7,  range 
loTj  creates  no  lien  where  no  copy  of  notice  filed  with  recorder; 
Menager  v.  Farrell,  6  Ariz.  318,  57  Pae.  608,  range  levy  not  valid 
until  notice  to  owner  and  filing  of  copy  of  notice  with  recorder. 

4S  Oal.  581-^86,  I/>BD  ▼.  HOUaH. 

Deed  of  Gift  Made  Witb  Intent  of  deprivinf^  wife  of  right  in 
community  property    ie  fraudulent. 

Distinguished  in  Duncan  v.  Duncan,  0  Cal.  App.  407,  92  Pae.  311, 
amendment  of  1901  to  Civil  Code,  section  172,  hae  no  application  to 
property  acquired  before  its  enactment. 

Peed  of  (Uft  by  Husband  of  portion  of  community  property  is  not 
void  per  se. 

Approved  in  Beade  ▼.  de  Lea,  14  N.  M.  450,  95  Pae.  133,  statute 
requiring  signature  of  wife  to  deed  of  community  property  does  not 
apply  to  property  acquired  before  its  passage. 

43  OaL  586-590,  OABDINISIJa  ▼.  CDOWB. 

Payer  Ratifies  Application  of  Payments  by  acquiescing  therein  and 
taking  note  upon  which  application  was  made. 

Approved  in  Harrison  v.  "Woodward,  11  Cal.  App.  21,  103  Pae.  936, 
rule  for  application  of  payments  established  in  contract  controls. 

Application  of  Payments.    See  note,  96  Am.  St.  Bep.  76. 

43  Cat  590^96,  UOK  ▼.  AUSTIN. 

Mortgagor  1b  not  Subject  to  double  taxation  though  both  land  and 
mortgage  thereon  are  taxed. 

Approved  in  Hackfeld  v.  Luce,  4  Haw.  186,  reaffirming  rule;  Globe 
Lumber  Co.  ▼.  Lockett,  106  La.  420,  30  So.  904,  standing  timber  and 
land  on  which  it  grows  are  separately  assessable. 

Taxation  of  Mortgage  and  Beal  Estate  at  full  value  as  double 
taxation.    See  note,  23  L.  B.  A.  (n.  s.)  154. 

43  Oal.  597-606,  DAVBNPOBT  y.  TX7BPIN. 

Action  Dismissed  Witliont  Trial  determines  nothing. 

Cited  in  Hubbard  v.  Superior  Court,  9  Cal.  App.  171,  98  Pae.  396, 
arguendo. 

Entry  of  Party  Holding  Sheriff's  Deed,  executed  under  foreclosure 
sale,  does  not  affect  title  of  vendee  of  mortgagor. 

Approved  in  dissenting  opinion  in  Burns  v.  Hiatt,  149  Cal.  626,  117 
Am.  St.  Bep.  157,  87  Pae.  199,  majority  holding  grantee  of  mortgagor 
cannot  recover  possession  without  paying  mortgage  debt. 

Overruled  in  Burns  ▼.  Hiatt,  149  Cal.  626,  117  Am.  St.  Bep.  157, 
87  Pae.  199,  grantee  of  mortgagor  cannot  recover  poroeesion  without 
paying  mortgage  debt. 

Party  Holding  Legal  Title  to  Land  cannot  devest  himsrif  of  title 
by  abandonukemt. 

Cited  in  Northern  Aseurance  Co.  t.  Stout,  16  OaL  App.  667,  117  Pae. 
621,  argnondo. 

GkUn  or  Loss  of  Title  by  Abandonment^  not  including  questions 
under  statute  of  limitations.    See  note,  135  Am.  St.  Bep.  895. 
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43  CaL  605-614,  COWBLL  ▼.  MABTIK. 

Bight  of  Owner  of  Upland  to  access  to  navigable  water.  Bee  note, 
40  L.  B.  A.  605. 

43  Oal.  015-617»  HILL  y.  E3BD.. 

Election  Beta  are  Illegal  anid  no  action  can  be  maintained  thereon. 

Approved  in  Union  Collection  Co.  v.  Buckman,  150  Cal.  161,  164, 
119  Am.  St.  Bep.  164,  S8  Pac.  709,  710,  9  L.  B.  A.  (n.  s.)  56S,  deny- 
ing recovery  on  notes  given  for  money  lost  in  gambling  game. 

Legality  of  Wagers.    See  note,  18  L.  B.  A.  861. 

43  CaL  628-636,  KINO  ▼.  WISE. 

Where  One  Pnrchaaes  Land  for  the  benefit  of  himself  and  others 
and  misrepresents  price  paid,  his  associates  can  recover  difference. 

Approved  in  Kroll  v.  Coach,  45  Or.  470,  78  Pac.  399,  reaffirming 
rale;  Humbnrg  v.  Lotz,  4  Cal.  App.  442,  88  Pac.  511,  applying  rule 
where  one  business  associate  misrepresented  to  the  other  price  paid 
for  patent  rights  acquired  for  joint  benefit;  Great  Western  Gold  Co. 
▼.  Chambers,  153  Cal.  312,  95  Pac.  153,  purchaser  may  recover  from 
agent  difference  between  price  paid  by  him  and  amount  at  which 
property  was  actually  acquired  by  agent;  Lomita  Land  etc.  Co.  v. 
Bobinson,  154  Cal.  51,  97  Pac.  16,  18  L.  B.  A.  (n.  s.)  1106,  one  joint 
purchaser  is  not  entitled  to  secret  profit  at  the  expense  of  the  others; 
Llewellyn  v.  Levi,  157  Cal.  38,  106  Pac.  222,  partner  liable  for  fail- 
ure to  sell  land  for  best  price  obtainable  in  accordance  with  agree- 
ment; Walker  v.  Pike  County  Land  Co.,  130  Fed.  611,  71  C.  C.  A. 
593,  agent  who  joined  with  others  in  purchasing  land  for  speculative 
purposes  must  account  for  secret  profits;  Paddock  v.  Bray,  40  Tex. 
Civ.  App.  230,  SS  S.  W.  421,  where  defendfant  propoeed  to  plaintiff 
that  they  purchase  land  at  certain  price,  when  he  had  contract  to 
sell  it  for  much  less. 

43  CaL  640^43,  ESTATE  OF  BOLAND. 

Widow  Acquires  No  Bight  to  Probate  Homestead  until  order  has 
been  made  setting  it  apart. 

Approved  in  Estate  of  Green,  1  Cof.  Prob.  454,  following  rule; 
Estate  of  Heywood,  149  Cal.  130,  84  Pac.  834,  child,  who  was  minor 
at  father's  death,  loses  right  to  probate  homestead  by  not  applying 
during  her  minority;  Estate  of  Hayes,  1  Cof.  Prob.  554,  where  widow 
and  children,  during  minority,  fail  to  apply  for  probate  homestead 
all  rights  thereto  are  waived. 

If  Widow  Marries  Prior  to  Order  of  Probate  Court  setting  apart 
homestead,  she  loses  right  to  homestead. 

Approved  in  Estate  of  Goodale,  5  Cof.  Prob.  290,  following  rule; 
Estate  of  Hayes,  1  Cof.  Prob.  553,  where  widow  and  children,  dur- 
ing minority,  fail  to  apply  for  probate  homestead,  all  rights  thereto 
are  waived;  Estate  of  Pickett,  1  Cof.  Prob.  95,  widow,  on  remar- 
riage, loses  right  to  administer  on  estate  of  first  husband,  and  cannot 
nominate  an  administrator.    See  note,  5  Cof.  Prob.  291. 

43  Oal.  643-655,  BEEVE  ▼.  EXNNEDY. 

The  Lien  of  a  Tax  Belates  back  to  the  assessment. 

Distinguished  in  Territory  v.  Perrin,  9  Ariz.  320,  83  Pac.  362,  land 
within  forest  reserve^  relinquished  to  United  States  after  tax  became 
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lien  but  before  rate  fixed,  not  subject  to  taxation;  Gillmore  ▼.  Dale, 
27  Utah,  377,  75  Pac.  934,  city  tax  did  not  become  lien  on  real  prop- 
erty severed  from  city  after  assessment  but  before  tax  rate  was 
fixed. 

As  to  Wlien  Taxes  on  Land  Become  a  Uan  or  encumbrance  thereon. 
See  note,  15  L.  B.  A.  238. 

Superiority  of  Lien  of  Local  AflBessmant  over  prior  lien.  See  note, 
35  L.  B.  A.  374. 

Judgments  for  or  Against  insane  persons.  See  note,  130  Am.  St. 
Bep.  855. 

Purchaser  at  Bxecution  or  Judicial  Sale  as  bona  fide  purchaser.  See 
note,  21  L.  B.  A.  43. 

Effect  of  Judgment  Obtained  upon  unauthorized  appearance  by  at- 
torney.   See  note,  21  L.  B.  A.  856. 
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GASES  IN  44  CALIFORNIA. 


44  Cal.  3-17,  MOSS  v.  ATKINSON. 

Letter  Addressed  to  a  Tblrd  Person  is  sufficient  memorandum  in 
writing  within  statute  of  frauds. 

Approved  in  Doran  v.  Doran,  145  Iowa,  12^,  123  N.  W.  998,  cause 
of  action  for  barred  mortgage  debt  was  revived  by  execution  of 
deed  reciting  conveyance  was  made  subject  to  such  mortgage;  Charl- 
ton V.  Columbia  Real  Estate  Co.,  67  N.  J.  Eq.  633,  110  Am.  St.  Bep. 
495,  60  Atl.  194,  69  K  B.  A.  394,  in  suit  for  specific  performance  of 
agreement  to  make  a  lease,  a  signed  but  undelivered  lease  is  admis- 
sible to  prove  agreement  upon  details  pursuant  to  previously  signed 
memorandum  in  writing  of  agreement  to  make  a  lease. 

Distinguished  in  Winders  v.  Hill,  144  N.  C.  618,  57  S.  E.  457,  in 
action  for  specific  performance  of  contract  to  convey,  postscript  to 
letter  showing  receipt  of  price  of  land  did  not  admit  existence  of 
memorandum  of  contract  of  sale. 

*   Possession  of  Land  Under  an  Unrecorded  Contract  of  Sale  is  notice 
sufficient  to  put  purchaser  on  inquiry. 

Distinguished  in  Womble  v.  Wilbur,  3  Cal.  App.  542,  86  Pac.  919, 
holding  bona  fide  purchaser  from  purchaser  in  possession  of  land,  be- 
tween whom  and  his  grantor  an  escrow  agreement  had  been  made 
calling  for  specified  installments  and  delivery  of  deed  which  was  silent 
as  to  interest,  was  not  charged  with  notice  of  a  prior  agreement 
charging  original!  purchaser  with  interest. 

Effect  of  Possession  of  Beal  Property  as  notice.  See  notes,  104 
Am.  St.  Bep.  345;  13  L.  B.  A.  (n.  s.)  1033. 

44  Oal.  18-29,  OOZ  ▼.  WESTEBN  PACIFIC  B.  B.  CO. 

Contract  to  Grade  Section  of  Ballroad  for  fixed  sum  is  entire,  not- 
withstanding provision  for  payment  of  installments  as  the  work  pro- 
gresses. 

Approved  in  Alderson  ▼.  Houston,  154  Cal.  9,  96  Pac.  887,  contract 
authorizing  real  estate  agent  to  sell  forty-three  lots  and  certain  price 
for  each  for  an  aggregate  commission  is  entire  contract  and  commis- 
sion cannot  be  apportioned;   McConnell  v.  Corona  City  Water  Co., 

(725) 


44  Cal.  32-70    NOTES  ON  OALIFOBNIA  REPORTS.  726 

149  Cal.  62,  85  Pac.  929,  8  L.  R.  A.  (n.  8.)  1171,  holding  contract  for 
construction  of  tunnel  with  partial  paTments  as  work  progressed  was 
not  div^isible,  but  deciding  case  on  other  grounds;  Atlantic  Sd  Dan- 
ville Ry.  Co.  V.  Delaware  Const.  Co.,  9S  Va.  508,  37  S.  E.  15,  apply- 
ing rule  to  contract  whereby  it  is  agreed  to  construct  certain  docka, 
piers  and  a  warehouse,  and  the  warehouse  and  a  pier,  after  comple- 
tion,  are  destroyed  by  fire  before  completion  of  entire  work;  dissent- 
ing opinion  in  Wagner  ▼.  Edison  Electric  HI.  Co.,  177  Mo.  67,  69,  75 
S.  W.  972,  973,  majority  holding  under  contract  to  place  electric 
wires  underground^  benefits  accrued  with  progress  of  work  and  engi- 
neer was  entitled  to  recover  for  services  during  progress  of  work. 

Failure  to  Make  Installment  Payments  when  due  authorizes  rescis- 
sion of  contract. 

Approved  in  Fairchild-Gilmore- Wilton  Co.  v.  Southern  Refining  Co., 
158  Cal.  273,  110  Pac.  955,  discussing  whether  rule  applies  to  sale 
of  goods  to  be  delivered  in  installments  and  paid  for  at  fixed  times. 

44  OaL  82-36,  EX  PASTE  HABTMAN. 

Habeas  Ck>rpfus  cannot  Operate  to  Review  errors  of  l<aw  not  affect- 
ing jurisdiction. 

Approved  in  State  v.  Pratt,  20  S.  D.  444,  107  N.  W.  540,  where 
there  was  no  want  of  jurisdiction,  question  of  whether  information 
was  properly  based  on  preliminary  examination  could  not  be  re- 
viewed; Hovey  v.  Sheffner,  16  Wyo.  277,  126  Am.  St.  Rep.  1037,  93 
Pac.  312,  15  L.  R.  A.  (n.  s.)  227,  discharge  of  jury  on  Sunday  which 
failed  to  agree  did  not  deprive  court  of  further  jurisdiction  of  case 
and  was  no  ground  for  discharge  on  habeas  corpus. 

44  Oal.  36-48,  13  Am.  Rep.  151,  POIAOK  ▼.  MANSFIEIJ). 

Wben  Pabllc  Officers  Assuming  to  Act  for  government  are  subject 
to  suit.    See  note,  108  Am.  St.  Rep.  839. 

44  OaL  43-46,  GALE  ▼.  TUOLUMNE  OOUNTT  WATER  00. 

Oronnds  of  Special  Demurrer  not  presented  in  court  below  will  not 
be  considered  on  appeal. 

Approved  in  Conde  v.  Dreisam  Gold  Min.  Co.,  3  Cal.  App.  590,  86 
Pac.  828,  applying  rule  to  objection  of  misjoinder  of  two  living  mort- 
gagees with  administrator  of  dead  mortgagee  in  suit  to  foreclose 
mortage. 

44  Oal.  53-65,  SMITH  ▼.  MOYNIHAK. 

Rnle  That  ParcA  Evidence  Is  not  Admissible  to  vary  written  con- 
tract is  confined  to  controversy  between  parties  to  contract  or  those 
claiming  under  them. 

Approved  in  Smith  v.  Goethe,  159  Cal.  632,  115  Pac.  225,  reaffirm- 
ing rule;  Greve  v.  Echo  Oil  Co.,  8  Cal.  App.  279,  96  Pac.  906,  in 
action  by  assignee  of  claim  plaintiff  may  show  by  parol  that  name 
of  assignee  in  assignment  was  intended  for  him  though  initials  had 
been  transposed. 

44  Oal.  65-70,  PEOPLE  ▼.  ANDERSON. 

Erroneous  Instruction  Is  not  Cured  by  correct  one  afterward  given 
on  same  point. 

Approved  in  People  v.  Maughs,  149  Cal.  261,  86  Pac.  190,  error 
in  instruction  oa  right  of  self-defense  not  cured  by  another  correct 
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inttruetion  given;  People  t.  Bartnett,  15  Cal.  App.  95,  113  Pae.  882, 
subsequent  instruction  was  merely  in  eonflict  with  former  erroneous 
instruction;  dissenting  opinion  in  People  v.  Bruggy  (Cal.)}  26  Pac. 
758,  majority  holding  instruction  in  question  on  law  of  self-defense 
not  erroneous. 

Practice  of  AUowlng  Oonnael  to  Bead  Law  to  Jury  is,  as  general 
rule,  objectionable. 

Distinguiabed  in-  People  t.  Denomme  (Cal.),  56  Pac.  99,  use  of 
instructions  by  counsel  in  argument  to  jury  is  within  discretion  of 
court  and  refusal  to  allow  counsel  to  read  instruction  not^rror. 

Sdentiflc  Booka  and  Txeatises  as  Bvidenca.    See  note,  40  L.  B.  A. 

573,  574. 

• 
44  CaL  71-84,  TE0MAK8  T.  OONTBA  OOSTA  STEAM  NAYIQATION 
00. 

Express  Messenger  Occupies  Same  Position  toward  railroad  as  pas* 
senger,  with  respect  to  latter's  liability  for  personal  injuries. 

Approved  in  Holmes  v.  Birmingham  Southern  R.  B.  Co.,  140  Ala. 
214,  37  So.  339,  where  railroad  ran  its  cars  to  a  stockhouse  for  pur- 
pose of  unloading,  under  agreement  that  cars  were  to  be  cleaned 
by  employee  of  stockhouse  after  unloading,  such  employee  while 
carried  on  cars  of  railroad  company  was  a  passenger;  Barker  v. 
Chicago,  Peoria  etc.  Co.,  243  111.  491,  134  Am.  St.  Rep.  382,  90  N.  £. 
1059,  26  L.  B^  A.  (n.  s.)  1058,  applying  rule  in  action  by  postal  clerk 
in  United  States  railway  mail  service  for  personal  injuries  resulting 
from  collision  of  train  he  was  on  with  coal-cars  on  track;  Davis  v. 
Chesapeake  &  Ohio  By.  Co.,  1^2  Ky.  53^,  121  Am.  St.  Rep.  481,  92 
S.  W.  340,  5  L.  B.  A.  (n.  s.)  458,  upholding  rule  in  action  by  injured 
express  messenger  who  was  carried  in  special  car  under  a  contract 
of  carrier  with  express  company. 

Distinguished  in  Yarrington  v.  Delaware  etc.  Co.,  143  Fed.  568, 
holding  under  local  statute  mail  clerk  not  in  position  of  passenger 
and  railroad  only  liable  to  him  for  personal  injuries  to  extent  it 
would  be  to  employee. 

Bights  of  Person  Biding  on  Pass  or  Contract  for  free  passage.  See 
note,  22  L.  B.  A.  796. 

Presumption  of  Ksfl^gence  from  Happening  of  accident  causing  per- 
sonal injuries.    See  notes,  113  Am.  St.  Bep.  1020;  15  L.  B.  A.  38. 

44  Cal.  84-88,  EZ  PABTE  BENNETT. 

Jurisdiction  Is  Power  to  Hear  and  Determine,  or  to  hear  without 
determining,  or  to  determine  without  hearing. 

Approved  in  Dahlgren  v.  Superior  Court,  8  Cal.  App.  627,  97  Pac. 
683,  appointment  of  stranger  as  special  administrator  of  estate  of 
deceased  person  in  preference  to  daughter  of  deceased  who  petitioned 
for  appointment  is  error  within  exercise  of  jurisdiction  which  can- 
not be  annulled  upon  certiorari;  Beaulieu  Vineyard  v.  Superior  Court, 
6  Cal.  App.  248,  91  Pac.  1017,  condemnation  proceeding  within  juris- 
diction of  court,  though  court  reserved  question  of  necessity  for 
taking  particular  piece;  County  of  San  Luis  Obispo  v.  Simas,  1  Cal. 
Appi  181,  81  Pac.  975,  holding  final  decree  in  condemnation  proceeding 
not  void  though  made  without  opportunity  or  notice  of  hearing; 
Lawrence  v.  Cannavan,  76  Conn.  306,  56  Atl.  557,  holding  under 
General  Statutes  of  1902,  section  510,  providing  that  a  trial  shall  bs 
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ended  and  judgment  entered  before  close  of  next  term  after  it  was 
commenced,  a  judgment  rendered  thereafter,  though  erroneous,  is 
not  void  for  want  of  jurisdiction;  Wabaska  Electric  Co.  v.  City  of 
Blue  Springs,  84  Neb.  579,  122  N.  W.  22,  where  action  was  duly 
brought  by  appeal  from  court  obtaining  jurisdiction,  judgment  entered 
by  consent,  though  erroneous,  is  not  void;  George  v.  Dill,  83  Neb. 
831,  120  N.  W.  449,  judgment  based  on  evidence  taken  under  stipula- 
tion in  another  judicial  district,  if  erroneous,  was  not  void  and  sub- 
ject to  collateral  attack;  Lockard  v.  Lockard,  21  S.  D.  136,  110  N.  W. 
105,  judgment  rendered  when  court  was  not  regularly  in  session  for 
trial  of  contested  cases  was  merely  erroneous. 

44  Oal.  89-92,  TBUOKEE  ETC.  ROAD  OO.  v.  OAMPBEU.. 

The  Bight  to  Ooustract  and  Operate  a  public  utility  is  a  franchise 
derived  from   the   state. 

Approved  in  State  v.  Des  Moines  City  By.  Co.,  135  Iowa,  705,  109 
N.  W.  872,  upholding  proceedings  in  name  of  the  state  involving  the 
unlawful  exercise  of  right  to  use  city  streets  for  nuAintenance  of  street 
railway. 

One  Using  Boad  will  not  be  Permitted  to  refuse  payment  for  use 
on  account  of  its  condition. 

BeaflH^rmed  in  State  v.  Schenkel,  129  Mo.  App.  234,  108  S.  W.  638. 

Bight  to  Take  Tolls  Without  Franchise.    See  note,  37  L.  B.  A.  716. 

44  Oal.  92-96,  PEOPLE  v.  CONGLETON. 

An  Indictment  Oliarging  Assault  "with  a  deadly  weapon"  with 
intent  to  do  bodily  harm  is  good,  without  stating  character  of  weapon. 

Approved  in  Matter  of  Hughes,  159  Cal.  362,  113  Pac.  685,  re- 
affirming rule;  People  v.  Weir,  10  Cal.  App.  462,  102  Pac.  539,  up- 
holding information  charging  "an  assault  with  a  deadly  weapon,  to 
wit,  a  large  shovel." 

44  Oal.  105,  PEOPLE  v.  PABKS. 

Venue  must  be  Proved  as  Laid. 

Approved  in  People  v.  Meseros,  16  Cal.  App.  278,  116  Pac.  679,  in 
proeecution  for  embezzlement  of  money  by  cashing  of  checks  in  San 
Francisco  which  were  intrusted  to  defendant  in  Alameda  oounty, 
venue  is  in  Alameda. 

44  Cal.  106-117,  SAN  DIEQO  ▼.  SAK  DIEOO  ETC.  B.  B.  CO. 

Courts  will  not  Permit  Trustees  of  business  corporations  to  secure 
advantages  to  themselves  at  its  expense. 

Approved  in  Lainhart  v.  Burr,  49  Fla.  331,  38  So.  716,  where  county 
commissioners  procured  county  supplies  from  firms  in  which  some  of 
them  were  interested,  recovery  should  be  confined  to  actual  cost  of 
supplies  provided  that  does  not  exceed  reasonable  value;  Young  v. 
City  of  Mankato,  97  Minn.  6,  105  N.  W.  970,  3  L.  B.  A.  (n.  s.)  849, 
board  of  freeholders  appointed  to  draft  charter  for  municipality  can- 
not employ,  at  cost  of  public,  one  or  more  of  its  members  to  prepare 
such  charter;  Wann  v.  Scullin,  210  Mo.  481,  109  S.  W.  702,  in  action 
for  fraud  and  deceit  by  holder  of  stock  in  ferry  company  aeainst 
its  president,  who  was  also  stockholder  in  railroad  company,  whicn  was 
planning  to  secure  control  of  ferry  stock,  fraudulent  intent  was  not 
established;  Antigo  Water  Co.  v.  Antigo,  144  Wis.  166,  128  N.  W.  890, 
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applying  rale  where  a  councilman  was  president  of  water  company 
with  which  city  had  a  contract. 

Validity  of  Ctontract  Between  Director  and  his  corporation.  See 
note,  139  Am.  St.  Bep.  607. 

Validity  of  Vote  of  Oommon  Council  or  similar  body  as  aifected  by 
personal  interest  of  members.     See  note,  18  L.  B.  A.  368. 

44  OaL  117-120,  BLETHEN  v.  BLAKE. 

Condition,  in  Contract  may  be  Waived  by  party  for  whose  benefit 
alone  it  was  intended. 

Approved  in  Knballus  ▼.  Ewert,  40  Wash.  43,  82  Pac.  149,  where 
one  agreed  to  purchase  meat  business  provided  he  could  obtain  lease 
from  owner  of  market,  the  condition  was  one  for  his  benefit  which 
he  could  waive. 

44  CaL  121-127,  BT7SH  ▼.  LIKDSEY. 

Probata  Court  has  No  Authority  to  Cite  the  administrator  of  an 
administrator  to  settle  the  account  of  his  intestate  with  the  estate  of 
which  he  was  administrator. 

Approved  in  Burke  v.  Maguire,  154  Cal.  469,  98  Pac.  26,  holding 
complaint  did  not  show  personal  liability  of  administrator  of  an  ex- 
ecutrix to  legatees  of  first  estate  for  their  share  of  such  estate. 

Distinguished  in  King  v.  Chase,  159  Cal.  422,  115  Pac.  208,  209,  upon 
enactment  of  Code  of  Civil  Procedure,  section  1639,  in  1905,  superior 
court  sitting  in  probate  has  power  to  compel  accounting  in  such  cases; 
Elizalde  v.  Murphy,  4  Cal.  App.  119,  87  Pac.  247,  holding  the  superior 
court  sitting  in  probate  under  the  present  constitution  has  such  juris- 
diction. 

Miscellaneous. — Cited  in  McFadden  v.  Mason  (Cal.),  3  Pac.  893. 

44  CaL  127-131,  WHTTCHEB  v.  WEBB. 

Provision  In  Note  That  if  Any  Installment  of  interest  be  not  paid 
the  whole  note  shall  become  due  at  option  of  holder  is  operative 
immediately  without  any  notice  from  holder  to  payer. 

Approved  in  Hewett  v.  Dean  (Cal.),  25  Pac.  755,  reaffirming  rule. 

Belief  in  Equity  from  Forfeitures.    See  note,  86  Am.  St.  Bep.  62. 

44  CaL  132-138,  HALEY  ▼.  AMEaTOY. 

'  Where  Deed  Contains  Oeneral  Description  of  Property  by  name, 
followed  by  particular  description  by  metes  and  bounds,  which  is 
erroneous,  latter  description  will  be  rejected. 

Approved  in  Schmidt  v.  Olympia  Light  etc.  Co.,  40  Wash.  136,  82 
Pac.  186,  where  deed  and  mortgage  described  water  right  in  two  ways, 
one  of  which  deecriptions  was  erroneous,  intention  of  parties  must 
control. 

Distinguished  in  Wood  v.  Dillingham,  5  Haw.  641,  holding  agreement 
for  sale  of  realty,  describing  it  as  the  "Nuuanu  Dairy  property,  con- 
taining an  area  of  650  acres  more  or  less,"  where  property  in  fact  con- 
tained only  two  hundred  and  fifty-eight  acres,  was  made  under  mutual 
and  gross  mistake. 

44  Cal.  139-144,  SIMPSON  v.  PACIFIC  MUT.  LIFE  INS.  CO. 

Presentment  for  Pasrment  of  Bank  Check  the  following  day  after  it 
le  received  is  sufficient  to  fix  liability  of  drawer. 
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Approved  in  Haggerty  v.  Baldwin,  131  Mich.  191,  91  N.  W.  151,  re- 
affirming rule;  Gordon  ▼.  Levine^  194  Mase.  421,  120  Am.  St.  Sep. 
565,  80  N.  E.  506,  10  L.  B.  A.  (n.  a.)  1153,  circulation  of  check  from 
hand  to  hand  will  not  extend  time  of  presentment  to  detriment  of 
drawer;  School  Dist.  No.  57  v.  Eager,  19  Okl.  238,  91  Pac.  848,  where 
check  which  had  been  improperly  signed  was  corrected  on  Saturday, 
holder  was  entitled  to  present  it  on  the  following  Monday;  Lewis, 
Hubbard  &  Co.  v.  Montgomery  etc.  Co.,  59  W.  Va.  81,  52  S.  E.  1019, 
4  L.  B.  A.  (n.  8.)  132,  where  person  receiving  check  and  bank  on  which 
it  is  drawn  were  in  different  places,  it  was  not  necessary  to  transmit 
check  by  only  mail  of  day  next  after  its  receipt. 

If  Holder  Declines  to  Accept  Payment  when  tendered  on  proper 
demand,  liability  of  drawer  ceases. 

Approved  in  Noble  v.  Doughten,  72  Kan.  360,  351,  354,  83  Pac.  1053, 
1054,  3  L.  B.  A.  (n.  s.)  1167,  holder  of  check  who,  instead  of  taking 
cash,  accepted  substituted  eheck  of  drawee  on  another  bank,  did  so  at 
his  own  riak. 

Accepting  Something  Besides  Money  ftom  Bank  as  diacharge  of 
drawer  of  check.    See  note,  25  L.  B.  A.  200. 

44  Cal.  144-153,  HABKBADEB  v.  MOOBE. 

In  Malicious  Prosecution  It  is  not  Sufficient  that  defendant  was 
informed  of  facts  sufficient  to  make  a  reasonable  person  believe  the 
person  prosecuted  was  guilty;  he  must  have  believed  he  was  guilty. 

Approved  in  Carpenter  v.  Sibley,  15  Cal.  App.  593,  applying  rule  in 
action  for  malicious  prosecution  upon  charge  of  subornation  of  per- 
jury, where  plaintiff  had  been  convicted  of  charge,  but  judgment  was 
reversed  on  appeal;  Fleischhauer  v.  Fabens,  8  Cal.  App.  33,  96  Pac.  19, 
in  action  for  malicious  prosecution  a  proposed  instruction  which 
leaves  out  of  consideration  the  question  whether  defendant  did  in 
fact  believe  plaintiff  guilty  of  the  crime  charged  properly  refused. 

In  Malicious  Prosecution,  Question  Whether  Facts  amount  to  prob- 
able cause  is  for  court  and  not  for  jury. 

Approved  in  Hynes  v.  Nelson  (Cal.),  2  Pac.  37,  3S,  where  uncon- 
tradicted evidence  in  action  for  malicious  prosecution  tends  to  show 
probable  cause  and  verdict  is  •against  instructions,  not  error  to  set  it 
aside. 

Malice  must  be  Sbown  to  Support  Action  for  malicious  prosecution. 

Cited  in  Davis  v.  Hearst,  160  Cal.  163,  180,  116  Pac.  539,  546, 
applying  rule  in  libel  suit;  Stone  v.  Hutchinson,  4  Haw.  122,  arguendo. 

Acquittal  or  Discharge  on  <Mminal  Charge  as  evidence  of  want  of 
probable  cause.    See  notes,  64  L.  B.  A.  485;  3  L.  B.  A.  (n.  s.)  929. 

44  CaL  168-173,  FBANKEL  v.  8TEBN. 

Damages  for  Wrongful  Attachment  are  measured  by  depreciation 
in  value  of  goods. 

Approved  in  McCarthy  Co.  v.  Boothe,  2  Cal.  App.  172,  83  Pac.  176, 
rule  that  measure  of  damages  for  wrongful  attachment  is  difference 
in  value  when  seized  and  when  restored  with  loss  of  its  use  mean- 
while is  applicable  to  stock  attached. 

44  CaL  173-177,  13  Am.  Bep.  157,  KIMBALL  ▼.  UNIOir  WATEB  CO. 
Mandamus,  will  Lie  Only  where  there  is  no  sufficient  remedy  at 
law. 
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Approved  in  Williams  ▼.  Bagnelle  (Cal.))  70  Pac.  1058,  mandamui 
does  not  lie  to  compel  school  superintendent  to  issue  requisition  for 
teacher's  salary. 

MandamiiB  ^wlll  not  Ue  to  Oompel  Tmisfer  of  shares  of  stock  on 
books  of  a  corporation. 

Approved  in  London,  Paris  k  American  Bank  v.  Aronstein,  117 
Fed.  606,  54  C.  C.  A.  663,  refusal  of  corporation  without  lawful  excuse 
to  transfer  shares  of  stock  on  its  books  to  one  entitled  to  such  transfer 
may  be  treated  as  a  conversion  and  its  value  recovered  in  an  action  at 
law;  State  v.  Jumbo  Extension  Mining  Co.,  30  Nev.  205, 133  Am.  St.  Bep. 
715,  94  Pac.  77,  mandamus  does  not  lie  against  a  corporation  to  compel 
it  to  issue  and  deliver  shares  of  stock  to  relator. 

Oompelling  Issue  of  Stock.    See  note,  133  Am.  St.  Bep.  725. 

Original  JTnrisdiction  of  Court  of  last  resort  in  mandamus.  See 
note,  58  L.  B.  A.  860,  861. 

44  OaL  182-185,  DELOEB  ▼.  JOHNSON. 

Injnnctimi  wiU  not  be  Betained  where  the  acts  sought  to  be  en- 
joined have  already  been  performed. 

Approved  in  Flood  v.  Goldstein  Co.,  158  Cal.  250,  .110  Pac.  917, 
ousted  lessee  is  not  entitled  to  preliminary  injunction  against  wreck- 
ing of  a  building  which  has  been  so  far  destroyed  it  cannot  be  used; 
Hatch  V.  Baney,  9  Cal.  App.  717,  100  Pac.  887,  holding  injunction  to 
restrain  defendant  from  interfering  with  plaintiff's  water  ditch  im- 
properly issued  where  complaint  showed  the  ditch  had  been  destroyed. 

44  Cal.  187-193,  13  Am.  Bap.  160,  BAZTEB  v.  BOBEBTS. 

Employer  is  Bound  to  Inform  Employee  of  dangers  of  the  employ- 
ment from  external  causes  beyond  what  would  fairly  be  understood  by 
employee  as  resulting  from  the  employment. 

Approved  in  Boin  v.  Spreckels  Sugar  Co.,  155  Cal.  618,  102  Pac.  940, 
where  servant  was  ordered  to  work  in  tank  containing  dangerous 
chemical  compound,  failure  to  warn  him  of  dangerous  character  of  the 
mixture  rendered  employer  liable  for  resulting  injuries;  Bone  v.  Ophir 
Silver  Min.  Co.,  149  Cal.  294,  86  Pac.  685,  employer  liable  where 
employee,  a  miner,  was  put  to  work  in  mine  without  being  informed  of 
existence  of  unexploded  blasts  in  the  nfine;  Hokhouser  v.  Denver  Gas 
etc.  Co.,  18  Colo.  App.  433,  434,  72  Pac.  290,  master's  failure  to  give 
employee  warning  that  he  was  liable  to  be  shot  by  striking  em- 
ployees was  actionable  negligence;  Stephens  v.  Elliott,  36  Mont.  101,  92 
Pac.  46,  applying  rule  in  action  for  personal  injuries  by  one  employed  as 
a  teamster  who  was  put  to  work  "running  a  whim";  Cetofonte  v.  Cam- 
den Coke  Co.,  78  N.  J.  L.  666,  75  Atl.  915,  applying  rule  where  laborer 
employed  in  loading  coke  on  oars  was  killed  by  passing  over  an  un- 
guarded rail  charged  with  el>ectricity  in  his  place  of  work;  Bradburn  v. 
Wabaah  B.  Co.,  134  Mich.  583,  96  N.  W.  932,  railroad  knowing  of  ex- 
istence of  lumber  piles  placed,  contrary  to  custom,  close  to  switch  track, 
ifl  negligent  in  sending  switching  crew  there  without  apprising  them 
of  danger. 

Duty  of  Master  to  Instruct  and  Warn  Serv^ants  as  to  perils  of 
employment.     See  note,  44  L.  B.  A.  38,  56. 

44  CaL  200-203,  CBOSETT  ▼.  WHELAN. 

A  Party  may  Introduce  His  Evidence  in  any  order  he  prefers,  sub- 
ject  to  control  of  the  court  in  the  exercise  of  a  sound  discretion. 
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Approved  in  Bradj  ▼.  Banch  Minings  Co.,  7  Cal.  App.  183,  94  Pae. 
85,  fact  that  account  was  proved  without  first  proving  agency  of  one 
who  assumed  to  represent  defendant  not  erroneous  where  proof  oi  the 
agency  was  immediately  afterwards  supplied. 

Where  Verdict  is  General  and  There  is  BnAcient  Evidence  to  sus- 
tain it  on  one  of  the  issues,  it  will  not  be  set  aside. 

Approved  in  California  Wine  Assn.  v.  Commercial  etc.  Co.,  159  Cal. 
52,  112  Pac.  860,  permitting  judgment-roll  containing  general  verdict 
to  be  amended  so  as  to  show  it  was  sustained  bj  special  verdicts,  not- 
withstanding one  of  the  issues  was  erroneous;  Big  Three  Min.  and  Mill 
Co.  V.  Hamilton,  157  Cal.  141,  137  Am.  St.  Bep.  118,  107  Pac.  307, 
applying  rule  where  there  were  two  defenses  under  a  general  verdict 
for  defendant. 

44  OaL  204-209,  POBTEB  ▼.  PAOEHAIC 

Errors  Wblch  Do  No  Injury  are  not  grounds  for  new  trial. 

Approved  in  Lowry  v.  Southern  By.  Co.,  117  Tenn.  516,  101  8.  W. 
1159,  applying  rule  to  erroneous  instructions  on  measure  of  damages 
given  in  action  for  death  of  «  boy. 

Effect  of  Notice  of  Sabagent.    See  note,  21  L.  B.  A.  341. 

44  CaL  213-228,  HIMME^MANN  ▼.  HOADLET. 

Courts  will  Take  Judicial  Notice  of  the  signatures  of  deputy  clerks. 

Approved  in  Jordan  v.  McDonnell,  151  Ala.  286,  44  So.  103,  uphold- 
ing introduction  in  evidence  of  certified  copy  of  writ  of  error  from 
United  States  circuit  court,  where  certificate  with  seal  attached  was 
signed  ''Charles  J.  Allison,  Clerk  of  the  XT.  S.  Circuit  Court,  per  Ina 
Allison,  Deputy  Clerk";  Clements  v.  Utley,  91  Minn.  358,  98  N.  W.  190, 
upholding  writ  of  attachment  signed|  "L.  H.  Prosser,  Clerk,  by  D.  W. 
Bacon,"  with  seal  of  court  attached. 

44  OaL  230-236,  HEABST  ▼.  PUJOL. 

Statute  of  liimitations  Does  not  Begin  to  Bun  against  beneficiary  of 
trust  until  trustee  repudiates  the  trust  and  such  repudiation  is  brought 
to  his  knowledge. 

Cited  in  Miller  v.  Ajsh,  156  Cal.  566,  105  Pae.  609,  holding  in  action 
against  estate  of  guardian  to  recover  property  of  wards  converted  by 
guardian  forty-five  years  prior  to  action,  no  such  facts  appeared  as 
would  put  wards  on  inquiry  so  as  to  bar  their  right  by  delay;  Levy  v. 
Ryland,  32  Nev.  466,  470,  109  Pac.  907,  908,  where  two  persons  pur- 
chase land  and  titl^e  is  taken  in  name  of  one,  there  is  resulting  trust 
in  favor  of  other. 

Belief  from  Mistake  of  Law  as  to  effect  of  instrument.  See  note, 
28  L..  B.  A.  (n.  s.)  844. 

44  CaL  236-239,  KINO  v.  OONNOLLY. 

Defenses  of  Tenant  to  Unlawful  Detainer.  See  note,  120  Am.  St 
Bep.  49. 

44  CaL  239-245,  BBADY  ▼.  WILCOXSON. 
Where  a  Claim  is  Ulicertain  and  Unliquidated,  interest  will  not  be 

allowed. 

Approved  in  Erickson  v.  Stockton  etc.  B.  Bw  Co.,  148  Cal.  207,  82 
Pac  961,  in  action  on  account  for  services  rendered  and  goods  sold, 
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where  plaintiff  recovers  less  than  the  amount  aned  for,  he  is  entitled, 
under  Civil  Code,  section  1917,  only  to  interest  from  day  on  which 
l)alance  is  ascertained ;  Krasilnikoff  v.  Dundon,  8  Cal.  App.  412,  97  Pac. 
174,  applying  rnle  to  measure  of  damages  for  l)reaeh  of  warranty  in 
manufacture  and  sale  of  boilers;  Parkins  v.  Missouri  etc.  B.  B.  Co., 
76  Neb.  257,  107  N.  W.  266,  in  action  for  breach  of  contract  of  sale 
where  vendee  refused  to  accept  goods  which  vendor  was  to  procure 
from  third  parties,  measure  of  damages  should  include  interest  from 
date  of  accrual  of  action. 

I>istinguish«d  in  Courteney  v.  Standard  Box  Co.,  16  Cal.  App.  613, 
117  Pac.  784,  where  contract  for  sale  of  goods  was  for  agreed  prica 
lees  freight  advanced  by  defendant,  in  suit  for  net  balance,  plain- 
tiff could  recover  interest  from  comnLenoement  of  action. 

Interest  on  Unlianldated  Damages.    See  note,  28  L.  B.  A.  (n.  a.)  27. 

44  Cal.  246-262,  McCBEEBY  ▼.  EVEBDINa. 

Actual  PoBsession  of  Land  may  be  liad  without  fence  or  inclosure. 

Approved  in  Daubenbise  v.  White  (Oal.),  31  Pac.  362,  holding  in 
ejectment  prior  possession  was  proved  though  there  was  no  inclosure. 

Miscellaneous. — Cited  in  Lowell  v.  Lowell,  55  Cal.  319,  holding  an 
appeal  from  a  judgment  is  well  taken  if  notice  is  filed  within  the 
year  and  thereafter  the  undertaking  is  filed  within  the  period  pre- 
scribed by  the  code. 

44  Cal.  253-264,  OA8TEO  ▼.  TENNENT. 

The  Word  ''Heir^  Indlndes  Heirs  Ad  InflnltimL 

Approved  in  Howell  v.  Garton,  82  Kan.  498,  108  Pac.  845,  applying 
rnle  to  term  '^unknown  heirs,"  as  used  in  sections  of  code  providing 
for  service  by  publication  in  cases  relating  to  real  property. 

44  CaL  264-269,  DOYLE  ▼.  PHOENIX  INS.  CO. 

In  Action  on  Fire  Insurance  Policy  providing  for  payment  within 
sixty  days  after  proof  of  loss,  complaint  must  show  that  such  period 
has  elapsed  before  suit. 

Approved  in  Lew  v.  Commercial  etc.  Ins.  Co.,  15  N.  D.  364,  107 
N.  W.  61,  where  policy  contained  stipulation  providing  for  the 
determination  by  agreement  of  parties  or  appraisers  to  be  appointed 
of  amount  of  loss  in  case  of  fire,  complaint  must  show  such  stipula- 
tion was  complied  with  or  waived. 

Disapproved  in  Vail  v.  Pennsylvania  Pire  Ins.  Co.,  67  N.  J.  L. 
69,  50  Atl.  673,  holding  in  action  on  similar  policy  general  averment 
in  complaint  of  performance  of  conditions  precedent  will  embrace 
such  condition  as  to  time. 

Allegation  Tbat  Sum  Sued  for  is  IHie  is  a  mere  conclusion  of  law. 

Approved  in  Moriarity  v.  Cochran,  75  Neb.  837,  106  N.  W.  1011, 
in  petition  declaring  amount  due  on  appeal  bond  there  was  no  allega- 
tion of  breach  of  undertaking. 


UJEk 


44  CaL  269-276,  POOBAIAN  v.  MILL 

Declarations  of  a  Person,  Since  Deceased,  in  support  of  his  own 
interest,  are  inadmissible. 

Approved  in  Bauers  v.  Bull,  46  Or.  66,  78  Pac.  759,  in  case  of 
death  of  person  who  probably  attempted  to  assert  adverse  user  of 
water,  the  law,  from  mere  user,  invokes  presumption  it  was  under 
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claim  of  right  and  imposes  burden  of  proving  use  was  in  pursuance 
of  license  on  adverse  party. 

Declaratloiis  of  Orantor  and  Oraatee  in  later  deed  that  it  was  made 
in  lieu  of  former  deed  to  same  land  held  inadmissible. 

Distinguished  in  Edson  &  Folk«  Oo.  v.  Winsell,  160  Cal.  787,  118 
^ac.  245,  in  action  to  settle  conflicting  waiter  rights,  evidence  of  con- 
versation between  defendant  and  plaintiff's  ditch-tender,  in  which 
former  expostulated  for  interfeorenee  with  water,  is  admissible. 

44  Oal.  270-279,  HTMTVrRT.MANN  V.  HOADIiET. 

The  Indnding  of  Extra  Work  not  Specified  in  0<mtract  in  assess^ 
ment  of  lot  for  street  work  is  an  error  which  must  be  corrected  by 
appeal  to  board  of  supervisors,  and  is  no  defense  to  an  action  to 
recover  the  assessment. 

Approved  in  Fanning  ▼.  Levlston,  93  Cal.  188,  28  Pac.  944,  hold- 
ing in  action  on  assessment  for  street  work  objection  that  the 
assessment  and  demand  included  charge  for  work  not  authorized  by 
the  contract  should  have  been  taken  on  appeal  to  board  of  supervisors; 
Bates  V,  Hadamson,  2  Cal.  App.  577,  84  Pac.  52,  holding  objection 
that  street  assessment  on.  lot  was  greater  than  it  should  have  been 
should  be  raised  on  an  appeal  to  city  council  and  could  not  be 
complained  of  in  action  to  foreclose  the  lien. 

44  OaL  280-283,  BOaSBS  ▼.  HATCH. 

Suocesalve  Absences  of  Person  ftom  State  must  be  aggregated  and 
deducted  from  time  necessary  to  bar  action  by  limitation. 

Distinguished  in  Stewart  v.  Stewart,  152  Cal.  165,  92  Pac.  88,  if 
person  takes  up  his  residence  in  another  state  after  a  cause  of 
action  accrues  against  him,  his  open  and  unconcealed  visits  to  this 
state  are  to  be  reckoned  as  time  on  the  limitation  period,  though 
plaintiff  did  not  know  of  the  visits. 

Sulllciency  and  Effect  of  *'Betum"  to  state  by  defendant  to  start 
limitations  running.    See  note,  23  L.  B.  A.  (n.  s.)  548,  552. 

Bight  to  Becorer  from  Agent  Money  paid  him  for  principaL  See 
note,  23  L.  B.  A.  (n.  s.)  553. 

44  Cal.  284-288,  McCBEEBT  ▼.  EVEBmNG. 

Error  In  Granting  New  Trial  as  to  one  of  several  defendants  cannot 
be  corrected  on  appeal  of  others  alone. 

Approved  in  People  v.  Bea,  2  Cal.  App.  Ill,  83  Pac.  165,  where 
in  quo  warranto  against  three  persons  judgment  was  rendered  ousting 
two  from. office  of  justice  of  peace  and  declaring  the  third  entitled 
to  office,  errors  relating  to  third  cannot  be  reviewed  on  appeal  by 
other  two  alone. 

A  Judgment  in  Favor  of  a  Dead  Man  is  a  nullity. 

Approved  in  More  v.  Miller  (Cal.),  53  Pac.  1079,  judgment  against 
an  administrator  who  was  removed  after  submission  of  case  but 
before  judgment  is  invalid,  though  it  might  have  been  entered  nunc 
pro  tunc  as  of  the  date  of  submission. 

Distinguished  in  Tyrrell  v.  Baldwin,  67  Cal.  5,  6  Pac.  868,  hold- 
ing death  of  a  defendant  in  ejectment  after  answer  filed  and  before 
trial  does  not  render  judgment  against  him  void  as  to  purchasers 
pendente  lite  of  his  interest  in  premises. 
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44  Oal.  288-294,  PEOPLE  ▼.  ASHE. 

Eyldence  of  Oood  Oharactor  in  the  trait  involved  is  admissible 
and  should  be  considered  with  other  evidence  as  bearings  upon  guilt 
or  innocenee  of  accused. 

Approved  in  People  ▼.  Lee  (Cal.))  8  Pac.  687,  charge  that  "evi- 
dence of  character  can  only  be  considered  in  relation  to  the  par- 
ticular crime  charged  in  cases  where  the  guilt  of  the  accused  is 
doubtful"  is  erroneous;  People  v.  Piner,  11  Gal.  App.  553,  554,  105 
Pac.  784,  charge  that  evidence  of  defendant's  good  character  should 
be  received  "with  great  caution"  erroneous,  though  harmless,  since 
jury  could  have  found  consi8>tentl7  with  its  verdict  that  previous 
good  character  was  conclusively  established;  United  States  v.  Chung 
Sing,  4  Ariz.  219,  36  Pac.  206,  questions  propounded  in  prosecution 
for  selling  whisky  to  Indians  did  tend  to  show  reputation  as  to 
trait  involved;  People  v.  Van  Gaasbeck,  189'  N.  Y.  414,  82  N.  E. 
720,  22  L.  B.  A.  (n.  s.)  650,  in  prosecution  for  murder,  evidence  of 
reputPtion  of  accused  as  to  quietness  and  peaceableness  was  ad- 
missible. 

Evidence  of  Qood.  Oharacter  to  create  doubt  of  guilt.  See  notes, 
103  Am.  St.  Bep.  892,  905;  20  L.  B.  A.  617,  618. 

"WliAt  Constitates  Beasonablo  Doubt  in  criminal  cases.  See  notSy 
17  L.  B.  A.  707. 

44  Oal.  294-303,  WETMOBE  ▼.  BAN  FBANOIflCO. 

In  an  Action  for  Money  Doe,  defendant,  under  a  general  denial, 
may  prove  payment,  or  that  plaintiff  has  transferred  demand  to  an- 
other. 

Approved  in  Brooks  t.  Ardizzone,  9  Cal.  App.  216,  98  Pac.  300, 
reaffirming  rule;  Cunningham  v.  Springer,  13  N.  M.  285,  82  Pac. 
238,  in  suit  to  recover  value  of  legal  services,  payment  could  be 
proven  under  general  denial. 

Action  on  Debt  may  be  Maintained  by  one  holding  legal  title, 
although  without  beneficial  interest. 

Approved  in  Pratt  v.  Northern  Pac.  Express  Co.,  13  Idaho,  376, 
121  Am.  St.  Bep.  268,  90  Pac.  342,  10  L.  B.  A.  (n.  s.)  499,  uphold- 
ing right  of  consignee  to  maintain  action  against  carrier  to  recover 
property  consigned  in  payment  of  a  debt  due  from  consignor; 
Greene  v.  McAuley,  70  Kan.  611,  79  Pac.  137,  68  L.  B.  A.  308,  where 
owner  of  land  clothed  another  with  authority  to  enforce  payment 
of  debt  owing  her,  she  was  concluded  by  judgment  in  suit  brought 
by  him. 

44  Oal.  303-306,  OAKLAND  ▼.  WHIPPLE. 

Taxes  Levied  Under  Law  That  was  Eepealed  by  subsequent  act 
should  be  collected  where  repealing  act  does  not  operate  retro- 
spectively. 

Approved  in  Estate  of  Lander,  6  Cal.  App.  746,  93  Pac.  203,  right 
to  collateral  inheritance  tax  became  vested  on  death  of  deceased 
and  was  not  affected  by  subsequent  repealing  act;  Blakemore  v. 
Cooper,  15  N.  D.  19,  125  Am.  St.  Bep.  574,  106  N".  W.  572,  4  L.  B.  A. 
(n.  s.)  1074,  right  to  redeem  from  tax  sale  made  under  chapter  132, 
page  376,  Laws  of  1890,  was  a  "right  accrued,"  not  affected  by 
repeal  of  1890  revenue  laws  by  Be  vised  Codes  of  1895;  Hagler  v. 
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Kelley,  14  N.  D.  225,  103  N.  W.  631,  judgment  obtained  and  docketed 
for  personal  property  taxes  was  a  lien  not  affected  by  repeal  of 
law  under  which  it  was  acquired. 

44  Oal.  309-320,  ANDREWS  T.  PRATT. 

Boards  of  SuperviBors  Occapy  Positions  of  Trust  toward  their 
respective  counties. 

Approv-ed  in  Woods  r.  Potter,  8  Cal.  App.  44,  95  Pac.  1127,  hold- 
ing members  of  common  council  of  San  Diego  could  not  claim  or 
vote  themselves  compensation  for  their  services  not  allowed  by  the 
city  charter  or  any  act  of  legislature;  Johnson  v.  Black,  103  Va. 
484,  106  Am.  St.  Rep.  890,  49  S.  E.  635,  68  L.  R.  A.  264,  equity 
has  jurisdiction  to  entertain  suit  brought  by  a  number  of  taxpayers 
against  supervisors  to  compel  restoration  of  money  paid  them  in 
excess  of  their  salaries  notwithstanding  adequate  remedy  at  law. 

Several  Persons  Jointly  Concerned  in  a  Series  of  fraudulent  acts 
may  be  united  as  defendants  in  a  suit  to  annul  such  acts. 

Approved  in  North  American  Ins.  Co.  v.  Yates,  214  Dl.  284,  73 
N.  E.  427,  holding  a  bill  to  enjoin  foreign  insurance  companies  that 
had  not  complied  with  law  from  doing  business  in  state  which  joined 
several  such  companies  and  individual  defendants  charging  a  com- 
mon plan  and  conspiracy  to  avoid  law  was  not  multifarious. 

Court  of  Equity  will  Enjoin  Payment  of  county  warrants  illegally 
drawn  at  suit  of  taxpayer. 

Distinguished  in  Morse  ▼.  Jacky,  34  Mont.  169,  85  Pac.  884,  in- 
junction will  no>t  lie  at  suit  of  taxpayer  to  restrain  persons  acting 
as  trustees  of  free  county  high  school  from  performing  acts  as  such 
trustees. 

Certiorari  will  not  Ue  to  Correct  mere  irregularity  intervening  in 
the  exercise  of  an  admitted  jurisdiction. 

Approved  in  Matter  of  Hughes,  159  Cal.  364,  113  Pac.  686,  de- 
termination of  superior  court  that  petition  for  writ  of  habeas 
corpus  was  sufficient,  though  erroneous,  is  not  revi-ewable  by  certiorari. 

Certiorari  does  not  Lie  to  Set  Aside  proceedings  of  supervisors  in 
allowing  an  illegal  claim. 

Approved  in  Cook  v.  Civil  Service  Commission.,  160  Cal.  597,  117 
Pac.  666,  certiorari  does  not  lie  to  review  action  of  civil  service  com- 
mission in  conducting  sxamination  and  declaration  of  percentages 
attained  by  candidates. 

44  Cal.  320-323,  13  Am.  Rep.  165,  CEBP  T.  HOME  INS.  CO. 

Insurance  Policy  ProUbiting  Use  of  Burning  Fluid  or  chemical 
oils  on  prenyses  is  rendered  null  and  void  by  use  of  kerosene  oil  as 
night  light  in  store. 

Distinguished  in  Arnold  v.  American  Insuranoe  Co.,  148  Cal.  667, 
84  Pac.  185,  25  L.  R.  A.  (n.  s.)  6,  insurance  policy  prohibiting  keep- 
ing of  gasoline  on  premises  is  not  substantially  violated  by  tem- 
porary use  of  small  quantity  of  gasoline  for  cleansing  purposes. 

44  Cal.  323-326^  PEOPLE  ▼.  GK>LDTR£E. 

Legislature  has  Power  to  Pass  Curative  Acts  relative  to  the  levying 
and  assessing  of  taxes. 

Approved  in  City  of  Orlando  v.  Giles,  51  Fla.  436,  40  So.  839, 
act  validating  assessment  of  taxes  could  not  be  defeated  by  defense 
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that  real  estate  wag  not  asaeseed  to  tme  owner  or  valuation  was  un- 
equal and  discrinunative. 

44  Oal.  82^327,  PEOPLE  T.  ABMSTBONO. 

Bill  of  Exceptions  not  Signed  by  Trial  JxiAg%  will  be  disregarded 
on  appeal. 

Approved  in  People  v.  Schultz,  14  Cal.  App.  103,  111  Pae.  272, 
applying  rule  where  bill  of  exceptions  was  not  settled  and  approved 
in  manner  required  by  law  as  it  existed  at  time  of  taking  appeal 

44  Cal.  328-331,  McDONAIJ>  ▼.  EDMONDa 

Quitclaim  Deed  Does  not  Pass  After-acquired  ntle. 

Beaffirmed  in  Tabler  v.  P^rerill,  4  Cal.  App.  676,  88  Pae.  996. 

Certificate  of  Federal  Land  Oifice  Beceiver  that  person  named 
therein  has  made  full  payment  for  land  described  under  pre-emption, 
is  evidence  that  person  has  taken  steps  necessary  to  pre-emption. 

Cited  in  dissenting  opinion  in  Morrow  v«  Warmer  Valley  Stock 
Co.,  56  Or.  352,  101  Pae.  186,  arguendo. 

44  Cal  335-343,  FBE7  y.  CLIFFOBD. 

A  Mortgagee  in  Mortgage  to  Secors  Pre-existing  Debt  is  a  pur- 
chaser for  valuable  consideration. 

Approved  in  Hoover  v.  Wasaon,  11  Cal.  App.  595,  106  Pae.  948, 
surrender  of  i^ote  barred  by  statute  of  limitations  constitutes  good 
and  valuable  consideration  for  land  purchased;  Lindley  v.  Blumberg, 
7  Cal.  App.  145,  93  Pae.  897,  holding  where  husband  after  executing 
deed  to  wife  which  was  unrecorded  leased  to  plaintiff  for  value  with 
option  to  purchase,  latter  could  not  enforce  option  against  wife  who 
had  more  than  a  year  previously  given  notice  of  her  deed;  Virginia 
etc.  Co.  V.  Olenwood  Lumber  Co.,  5  Cal.  App.  261,  90  Pae.  50, 
holding  transfer  of  property  in  consideration  of  pre-existing  debt 
was  for  valuable  consideration;  Bank  of  Yolo  v.  Bank  of  Woodland, 
3  Cal.  App.  567,  86  Pae.  822,  holding  an  order  given  as  collateral 
security  for  pre-existing  dobt  was  supported  by  valuable  considera- 
tion. 

Pre-existing  Debt  as  Consideration  for  mortgage  as  against  other 
creditors  or  equities.     See  note,  33  L.  B.  A.  308. 

Discharge  of  Antecedent  Debt  as  Consideration  entitling  bona  fide 
purchaser  or  encumbrancer  to  protection  of  recording  acts.  See  note, 
27  L.  B.  A.  (n.  s.)  622. 

A  Quitclaim  Deed  of  "All  My  Bight,  Title,  and  Interest  in  Sacra- 
mento city,  consisting  of  town  lots  and  buildings  thereupon,"  passes 
grantor's  interest  in  his  lots  in   Sacramento. 

Approved  in  Beed  v.  Munn,  148  Fed.  751,  80  C.  C.  A.  215,  holding 
description  in  sheriff's  levy  and  sheriff's  deed  sufficient  to  identify 
property. 

Quitclaim  Deeds.    See  note,  105  Am.  St.  Bep.  860. 

Effect  of  Quitclaim  in  Otherwise  perfect  record  title.  See  note, 
29  L.  B.  A.  42. 

Oeneral  Description  in  Grant  may  be  Aided  by  extrinsic  evidence 
to  ascertain  property,  intended  to  be  conveyed.' 

Approved  in  Chemung  Min.  Co.  v.  Hanley,  11  Idaho,  308,  81  Pae. 
621,    deed    containing    specific    description   of    one-third   interest   in 

I  Oal.  Notei — A7 
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mine,  followed  by  general  grant  of  all  other  assets  and  property,  con- 
veyed all  other  interests  grantor  owned;  Halley's  Executor  v.  Curry, 
58  W.  Ya.  73,  112  Am.  St.  Rep.  944,  51  8.  E.  136,  upholding  general 
description  of  real  estate  in  deed  of  trust  which  did  not  state  in 
what  coutity  or  state  the  land  waa  situated. 

Parol  Svidoiice  Ib  Admissible  to  Identify  Property  with  reference 
to  which  contract  is  made. 

Approved  in  Spongberg  ▼.  I^rst  Nat.  Bank,  15  Idaho,  676,  99 
Pac.  713,  applying  rule  where  contract  to  lease  real  property  de- 
scribed it  as  "the  side  room  in  our  bank." 

Purcfaaser  at  Execution  or  Judicial  Sale  as  bona  fide  purchaser. 
Bee  note,  21  L.  B.  A.  33. 

44  Cal.  S53--d55,  WAIiBBIDaE  V.  EIJ.SWOBTH. 

In  Ejectment  a  I>eed  is  AdmiasiUe  in  evidence  unless  it  shows  on 
its  face  that  it  does  not  include  the  premises  in  question,  and  it  is 
then  necessary  for  the  {>arty  claiming  under  it  to  show  that  it  does 
embrace  such  premises. 

Beafarmed  in  Winchester  v.  Payne,  10  Cal.  App.  603,  102  Pac.  531. 

44  OsL  S55-36S,  McCAXTLET  ▼.  FULTON. 

An  Equitable  Defense  in  sa  Action  of  Ejectment  must  be  dis- 
tinctly pleaded  and  proved. 

Approved  in  Dondero  v.  O'Hara,  3  Cal.  App.  637,  86  Pac.  987,  re- 
affirming rule  but  holding  that  though  evidence  upon  the  defense 
was  allowed  to  go  in  without  being  pleaded,  the  defense  was  not 
sufficiently  supported  by  evidence. 

Service  of  Process  Sufficient  to  constitute  due  process  of  law.  See 
note,  50  L.  B.  A.  578. 

"Wlien  Beal  Estate  will  be  Considered  partnership  property.  See 
note,  27  L.  B.  A.  461. 

Bights  and  Position  of  Creditors^  purchasers,  and  other  third 
parties  in  partnership  realty.    See  note,  28  L.  B.  A.  172. 

Levy  on  Partnership  Property  for  debt  of  partner.  See  note,  46 
L.  B.  A.  494,  495. 

Bight  to  Purchase  One  Partner's  Interest  in  partnership  realty 
without  consent  of  athers.    See  note,  18  L.  B.  A.  (n.  s.)  1180. 

44  Oal.  366-371,  BANDOLPH  T.  BAYNE. 

"Wliether  a  Personal  Liability  may  be  Created  for  an  easement.  See 
notes,  133  Am.  St.  Rep.  932;  35  L.  B.  A.  61. 

Conclusiveness  of  Probate  as  Bes  Judicata^  See  note,  21  L.  B.  A. 
685. 

44  Cal.  371-384,  COLLINS  ▼.  BABTLETT. 

Improvements  on  Public  lAUds,  which  become  part  of  realty,  pass 
to  the  purchaser  from  the  United  States. 

Approved  in  Hereford  v.  Pusch,  8  Ariz.  84,  68  Pac.  550,  holding  a 
log  and  brush  cabin  built  on  public  land  had  become  part  of  realty 
and  could  not  be  removed;  Helstrom  v.  Bodes,  30  Utah,  125,  83  Pac. 
731,  occupant  of  mining  land  who  makes  improvements,  without  title, 
acquires  no  claim  of  possession  or  of  compensation  for  improvements 
when  title  is  passed  to  another. 
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Bight  of  One  "Wlio  Buys*  or  Makes  Lawful  Entry  on,  public  land,  to 
crops  and  improvements  placed  thereon  by  another.  See  note,  70  L. 
B.  A.  801. 

Cross-complaint  must  Itself  Contain  all  requisite  facts  to  entitle 
pleader  to  affirmative  relief. 

Approved  in  Bacon  v.  Bice,  14  Idaho,  112,  93  Pac.  512,  cross-com- 
plaint in  action  to  quiet  title  was  sufficient. 

44  Cal.  389-392,  HOPKINS  Y.  WESTERN  PAC.  B.  B.  CO. 

Motion  for  New  Trial  may  be  Dismissed  in  discretion  of  court  for 
want  of  diligence  in  its  prosecution. 

Approved  in  Dorcy  v.  Brodis,  153  Cal.  675,  96  Pac.  279,  holding 
inexcusable  delay  of  almost  four  months  in  having  proposed  state- 
ment on  motion  for  new  trial  heard  and  settled  justified  court  in  dis- 
missing the  motion. 

44  Cal.  892-397,  OATES  V.  liANE;  S.  C,  49  CaL  266. 

In  Pleading,  tbe  Essential  Facts  upon  which  legal  points  in  contro- 
versy depend  should  be  stated  with  clearness  and  precision. 

Approved  in  People  v.  Lanterman,  9  Cal.  App.  682,  100  Pac.  723, 
holding  language  of  indictment  under  Penal  Code,  section  72,  for 
presenting  false  claim  against  county  not  sufficiently  definite  and 
clear. 

Injunctions  Against  Execution  Sales  or  other  proceedings  under 
final  process.     See  note,  30  L.  B.  A.  117. 

Injunctions  Against  Judgments  for  want  of  jurisdiction  or  inval- 
idity.    See  notes,  32  L.  B.  A.  329;  31  L.  B.  A.  210,  212. 

44  Cal.  397-414,  WELLS,  FABGO  CO.  v.  PACIFIC  INSITBANCE  CO. 

Policies  of  Insurance  are  to  be  Interpreted  by  same  rules  applicable 
to  other  contracts,  and  to  be  enforced  according  to  intention  of  par- 
ties. 

Approved  in  Bankin  v.  Amazon  Ins.  Co.  (Cal.),  25  Pac.  261,  holding 
evidence  showed  condition  in  insurance  policy  requiring  watchman 
for  premises  when  not  in  use  was  not  sufficiently  complied  with. 

44  CaL  414r^30,  SHEA  ▼.  POTBEBO  ETC.  B.  B.  CO. 

Pedestriaas  Have  Bight  to  Walk  upon  street-car  track  in  public 
street,  and  doing  so  instead  of  walking  by  side  of  track  is  not  con- 
tributory negligence. 

Approved  in  Acton  v.  Fargo  A  Moorhead  St.  By.  Co.,  20  N.  D. 
450,  129  N.  W.  229,  following  rule;  Scott  v.  San  Bernardino  Valley 
etc.  Co.,  152  Cal.  610,  93  Pac.  679,  applying  rule  where  street-car  col- 
lided with  plaintiff's  buggy  causing  injury;  Kramm  v.  Stockton 
Electric  B.  B.  Co.,  3  Cal.  App.  616,  86  Pac.  741,  applying  rule  where 
plaintiff  employed  in  street  work  was  injured  by  street-car;  dissent- 
ing opinion  in  Bobards  v.  Indianapolis  St.  B.  Co.,  32  Ind.  App.  310, 
67  N.  E.  956,  majority  holding  that  one,  struck  by  car  while  riding 
bicycle  near  track,  was  guilty  of  contributory  negligence  in  not 
looking  and  listening,  notwithstanding  injury  could  have  been  avoided 
by  defendant's  ordinary  care.  ^ 

Walking  upon  Street-car  Track  as  negligence  per  se.  See  note,  9 
L.  B.  A.  (n.  8.)  244. 

In  Action  for  Personal  Injuries  the  wealth  or  poverty  of  plaintiff 
cannot  be  considered  on  question  of  damages. 
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Beaffirmed  in  Johnston  v.  Beadle,  6  CaL  App.  253,'  91  Pac.  1012. 
Necessity  of  Headlights  on  Street-cars.    See  note,  26  L.  B.  A.  301. 

44  OaL  435-440,  PEOPLE  ▼.  McLAVQBJAS. 

Statement  of  Wounded  Person,  since  deeeased,  which  was  but  a 
narrative  of  a  past  occurrence  is  inadmissible. 

Approved  in  Bowles  v.  Commonwealth,  103  Va.  826,  48  S.  E.  530, 
in  prosecution  for  homicide  conversation  of  witness  with  deceased  had 
about  six  hours  after  affray  was  inadmissible  on  behalf  of  defend- 
ant. 

Dying  Declarations  as  Evidence.    See  note,  56  L.  B.  A.  368,  369. 

44  Oal.  440-452,  BLANOHABD  Y.  KAUU.. 

Trustees  of  Corporation  Who  Sign  Notes  as  such  trustees  are  not 
personally  liable  thei^eon,  though  they  had  no  authority  from  the 
corporation  to  make  the  notes. 

Approved  in  Perkins  v.  Cooper  (Cal.),  24  Pac.  377,  holding  letters 
from  one  of  the  executors  of  an  estate  authorizing  agent  to  sell  real 
estate  on  commission  not  sufficient  memorandum  under  statute  of 
frauds  to  hold  executors  individually;  Mitchell  v.  Jensen,  29  Utah, 
360,  81  Pac.  168,  in  order  to  hold  defendants  liable  as  partners  for 
goods  sold  and  delivered,  merely  because  of  their  connection  with 
a  pretended  corporation,  a  showing  of  their  participation  in  and  au- 
thorization of  the  business  of  the  corporation  must  be  made. 

Personal  Uability  of  Officers  on  Note  made  for  corporation.  See 
note,  19  L.  B.  A.  680. 

Liability  of  Principal  on  Negotiable  Paper  executed  by  agent.  See 
note,  21  L.  B.  A.  (n.  s.)  1059,  1073. 

Transactions  in  Name  of  Supposed  but  nonexisting  corporation. 
See  notes,  94  Am.  St.  Bep.  594;  17  L.  B.  A.  552. 

44  OaL  452-462,  PEOPLE  ▼.  DEVINE. 

A  Witness  cannot  be  Impeached  by  Proof  of  contradictory  state- 
ments made  elsewhere  where  the  matter  is  collateral  and  not  relevant 
to  the  issue  being  tried. 

Approved  in  Estate  of  Gird,  157  Cal.  548,  137  Am.  St.  Bep.  131,  108 
Pac.  505,  holding  objection  to  testimony  of  previous  contradictory 
statements  of  a  witness  relative  to  a  collateral  matter  properly  sus- 
tained; Moody  V.  Peirano,  4  Cal.  App.  417,  88  Pac.  381,  holding  con- 
tradictory evidence  to  impeach  a  witness  upon  a  collateral  matter 
was  admissible  where  such  collateral  matter  was  relevant  to  the  issue. 

Evidence  to  Show  Oredibility  or  bias  of  witness.  See  note,  82  Am. 
St.  Bep.  47. 

Deposition  of  Witness  Taken  Before  Coroner's  Jury  is  admissible  to 
contradict  statements  of  witness,  after  proper  foundation  has  been 
laid. 

Distinguished  in  Aetna  Life  Ins.  Co.  v.  Milward,  118  Ky.  728,  82 
S.  W.  367,  68  L.  B.  A.  285,  holding  in  action  on  insurance  policy  the 
verdict  of  coroner's  jury  is  not  admissible  on  the  issue  of  the  cause 
of  death. 

Coroner's  Inquest  is  Evidence.    See  note,  95  Am.  St.  Bep.  772. 

44  Cal.  462-471,  MAHOIX  ▼.  WOOD. 

Agreement  Showing  Intent  to  Become  Stockholder  is  sufficient  as  a 
contract  of  subscription. 


741  NOTES  ON  CALIFORNIA  REPORTS.     44  Cal.  471-478 

Approved  in  Nebraska  Cbickory  Co.  ▼.  Lednicky,  79  Neb.  593,  113 
N.  W.  247,  one  agreeing  to  take  a  number  of  shares  in  corporation 
thereafter  to  be  formed  ia  liable  as  shareholder  .after  corporation  is 
formed. 

ConcluBlveneBB  of  Prior  Decisions  on  subsequent  appeals.  See  note, 
34  L.  R.  A.  337. 

44  OaL  471-476,  LOVELL  ▼.  FBOST. 

To  Acquire  Title  to  Land  by  Statute  of  Limitations^  not  only  must 
poseessiotf  be  adverse,  but  title  must  be  claimed  as  against  owner 
during  entire  period. 

Approved  in  Anderson  t.  Baseman,  140  Fed.  26,  holding  right  to 
use  of  water  in  stream  not  acquired  by  prescription  against  one  who 
interrupted  and  prevented  such  use  when  the  water  was  low;  Union 
Mill  etc.  Co.  V.  Dangberg,  81  Fed.  91,  holding  where  use  was  not  con- 
tinuous, evidence  was  insufficient  to  support  prescriptive  right  to  use 
of  water  in  a  stream;  Co-operative  Bldg.  Bk.  v.  Hawkins,  30  R.  I.  189, 
73  Atl.  624,  admission  in  a  former  suit  that  title  to  a  portion  of  the 
land  in  controversy  stood  in  the  owner  interrupted  the  continuity  of 
adverse  possession. 

Oifer  by  Party  Jn  POfwesslon  of  Land  to  purchase  it  from  true  owner 
will  stop  running  of  statute  of  limitations. 

Approved  in  Jensen  v.  Hunter  (Cal.),  41  Pac.  17,  holding  title  to  a 
ditch  diverting  water  from  a  stream  on  land  of  another  cannot  be 
claimed  by  adverse  possession  by  one  who  after  using  it  for  three 
years  acknowledged  the  other's  title  by  offering  to  pay  for  a  grant 
thereof. 

44  CaL  475-478»  18  Am.  Bep.  167,  GALLAND  y.  GALLAKD. 

A  Husband  may  Purge  Himself  of  contempt  in  not  paying  alimony 
allowed  by  court  by  showing  his  inability  to  pay,  not  caused  by  his 
own  act. 

Approved  in  Lutz  ▼.  District  Court,  29  Nev.  153,  86  Pac.  445,  hold- 
ing affidavit  for  an  order  committing  defendant  for  contempt  in 
failing  to  pay  alimony  should  show  that  he  is  able  to  make  the  pay- 
ments. 

Contempt  Proceedings  to  Enforce  Payment  of  alimony.  See  notes, 
137  Am.  St.  Rep.  878;  24  L.  R.  A.  437,  438. 

Statute  Belatiye  to  Contempts  is  a  Limitation  upon  power  formerly 
exercised  by  courts  to  punish  for  contempts. 

Approved  in  Trough  v.  Trough,  59  W.  Va.  472,  115  Am.  St.  Rep.  940, 
53  S.  E.  633,  4  L.  R.  A.  (n.  s.)  1185,  reaffirming  rule;  dissenting  opinion 
in  Ex  parte  Smith,  14  Haw.  270,  majority  holding  upon  facts  right  of 
court  to  punish  for  contempt  not  taken  away  by  act  of  Hawaiian 
legislature  of  1888  (chapter  42,  Laws  1888),  which  is  limited  by  con- 
struction. 

Distinguished  in  Bennett  v.  Bennett,  15  Okl.  294,  81  Pac.  635,  70 
L.  R.  A.  864,  district  court  has  power  to  punish  contempt  in  refusing 
to  pay  alimony  by  striking  defendant's  answer  from  record  or  refus- 
ing to  permit  him  to  plead  in  case. 

LegislatiYO  Power  to  Abridge  Power  of  courts  to  punish  for  eon- 
tempt.    See  note,  36  L.  R.  A.  257. 

Contempt  must  be  Shown  Before  Court  has  jurisdiction  to  punish. 

Approved  in  State  v.  District  Court,  *37  Mont.  488,  97  Pac.  842, 
applying  rule  to  one  who  was  unable  to  obey  order  of  court  requiring 
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her  to  deposit  money  with  clerk  which  had  been  paid  her  by  clerk 
under  judgment  preriously  rendered  but  which  had  been  set  aside; 
Clina  T.  Langan,  31  Nev.  244,  101  Pac.  554,  in  action  relating  to  lease- 
hold and  rents,  where  referees  had  ordered  proceedings  stayed  pend- 
ing motion  for  new  trial,  court  could  not  punish  defendant  for  con- 
tempt in  bringing  another  action  for  accruing  rents  in  violation  of 
such  void  order  of  referees. 

44  Cal.  479-481,  UOK  ▼.  DIAZ. 

D«<daratioiiji  in  Disparagement  of  Title  of  declarant  are  admissible 
as  original  evidence. 

Approved  in  Murphy  ▼.  Dafoe,  18  S.  D.  47,  99  N.  W.  87,  statements 
of  one,  while  in  possession  of  property  that  he  was  acting  as  agent  of 
another  was  in  disparagement  of  his  own  title  and  therefore  admis- 
sible. 

Gondnsl'veness  of  Prior  Declsioni  on  subsequent  appeals.  See  note, 
84  U  B.  A.  321. 

44  Cal.  489-494,  BUSSELL  ▼.  HABBIS. 

Decision  of  Supremo  Court  in  a  Caso  becomes  the  law  of  the  case 
in  all  subsequent  proceedings  in  the  case. 

Approved  in  Gaffey  v.  Mann,  5  Cal.  App.  714,  91  Pac.  173,  holding 
judgment  upon  former  appeal  allowing  attorney's  fees  in  action  for 
slander  had  become  the  law  of  the  case,  and  constitutionality  of  act 
allowing  such  attorney's  fees  could  not  thereafter  be  raised  in  the 
case;  Belskis  v.  Dering  Coal  Co.,  246  111.  65,  92  N.  E.  577,  rule  does 
not  apply  where,  in  action  for  death  of  coal  miner,  on  first  appeal 
case  was  remanded  for  new  trial  and  a  different  case  was  made  out  on 
second  trial;  Oklahoma  City  Elec,  Gas  &  Power  Co.  v.  Baumhoff,  21 
Okl.  508,  96  Pac.  760,  rule  applies  on  second  appeal,  where  supreme 
court  had  become  successor  of  territorial  supreme  court  which  ren- 
dered former  decision. 

ConclusLvenesa  of  Prior  Decisions  on  subsequent  appeala.  See  note, 
34  L.  B.  A.  332. 

44  Cal.  494^96,  PEOPLE  ▼.  WOOLEY. 

In  Indictment  for  Arson,  Building  Burned  may  be  alleged  to  be 
property  of  person  occupying  it.  . 

Approved  in  Kopcyznski  v.  State,  137  Wis.  361,  118  N.  W.  864,  dis- 
cussing rule  in  prosecution  of  married  man  for  burning  home  of  his 
wife  with  whom  he  was  not  living. 

44  CaL  49&-508,  HEBBINGTON  v.  SANTA  CLABA  CO. 

Diatrict  Attorney  may  Contract  With  County  and  receive  compen- 
sation for  services  performed  outside  of  his  official  duties. 

Approved  in  Slayton  v.  Bogers,  128  Ky.  114,  107^  S.  W.  699,  uphold- 
ing power  of  fiscal  court  under  Kentucky  Statutes  of  1903,  section 
4142,  to  appoint  county  attorney  as  commissioner  to  settle  with  the 
sheriff. 

44  Cal.  508-619,  THOMPSON  v.  PIOCHE. 

Attornment  of  Tenant  to  Person  Other  than  his  landlord  is  void  at 
to  the  landlord,  unless  made  with  his  consent,  or  in  consequence  of  a 
judgment  of  court. 
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Approved  in  Ashton  v.  Golden  Oate  Lumber  Go.  (Cal.))  58  Pae.  8, 
Itolding  where  plaintiff  had  sufficient  title  under  a  deed  of  trust  to 
make  a  valid  lease  for  term  not  exceeding  life  of  beneficiary,  tenant 
eould  not  deny  his  title  in  action  for  rent  accruing  after  death  of 
beneficiary  though  such  title  then  ceased. 

Estopp^  to  Deny  Landlord's  Title.  See  note,  89  Am.  St.  Bep.  102, 
104. 

Poaeeesion,  to  be  Adyene,  must  be  Opeo,  and  Notorioua,  under  claim 
of  right,  and  the  owner  must  have  knowledge  or  means  of  knowledge 
thereof.  • 

Approved  in  Gumsey  v.  Antelope  Creek  etc.  Water  Co.,  6  Cal.  App. 
891,  92  Pac.  828,  holding  evidence  sufficient  to  support  right  by  pre- 
scription to  use  of  water;  Illinois  Steel  Co.  v.  Budzisz,  115  Wis.  87,  90 
N.  W.  1026,  entry  of  true  owner  upon  marshy  lands  not  capable  of 
physical  occupancy,  by  having  surveying  party  operate  thereon  for 
a  time  sufficient  to  do  eonsiderable  work,  interrupted  existing  adverse 
occupancy. 

Necessity  of  Color  of  Title,  not  expressly  made  a  condition  by  stat- 
ute, in  adverse  possession.     See  note,  15  L.  R.  A.  (n.  s.)  1189. 

Possession  of  Land  as  Notice  of  Title.  See  note,  18  L.  B.  A.  (n* 
s.)  08,  100. 

44  OaL  519-537,  BABBEB  ▼.  BSYNOLDS. 

A  Mechanic's  Lien  will  not  be  Bejected  because  the  notice  of  lien 
was  filed  for  too  much,  unless  it  appears  to  be  a  willfully  false  claim. 

Approved  in  Lucas  v.  Bea  (Cal.  App.),  101  Pac.  539,  following  rule; 
Lucas  V.  Bea,  10  Cal.  App.  640,  102  Pac.  824,  and  Lucas  ▼.  Gobble,  10 
Cal.  App.  651,  103  Pae.  158,  both  holding  fact  that  notice  of  claim 
of  lien  was  filed  for  more  than  the  amount  due  would  not  defeat 
recovery;  Chicago  Lumber  Co.  v.  Neweomb,  19  Colo.  App.  281,  74 
Pac.  791,  upholding  rule  where  there  were  slight  discrepancies  as  to 
amounts  due  between  statements  in  lien  claims  and  evidence. 

Effect  of  Filing  Excessive  Mechanic's  Lien.  See  note,  29  L.  B.  A« 
(n.  8.)  306. 

Wbere  Judgment  Oreditor  Having  First  Lien  on  real  property  levies 
on  personalty  to  satisfy  it,  his  judgment  will  be  deemed  satisfied  as 
to  junior  claims  on  the  real  estate. 

Approved  in  Valley  Nat.  Bk.  v.  ]>es  Moines  Nat.  Bk.,  116  Iowa, 
546,  90  N.  W.  344,  creditor  having  mortgage  on  real  estate,  who  levied 
execution  on  stock  of  goods  to  recover  same  debt,  could  not  abandon 
levy  and  proceed  against  land  to  prejudice  of  second  mortgagee. 

Eolation  Back  of  Subcontractor's  Uen  to  date  of  original  eon* 
tractor's.    See  note,  16  L.  B.  A.  336. 

44  Cal.  538-542,  PEOPLE  V.  BODUNIK). 

Befusal  of  Codef endant  to  Teetify  until  all  indietments  against  him 
are  dismdssed  is  matter  over  which  defendant  has  no  control. 

Eeafflrmed  in  People  v.  Barnuovich,  16  Oal.  App.  430,  117  Pae.  578. 

Becelving  Verdict  Without  Calling  Names  of  jurors  when  all  are 
present  is  not  prejudicial  error. 

Approved  in  State  v.  De  Lea,  36  Mont.  535,  98  Pae.  816,  upholding 
rule  where  minutes  failed  to  show  names  of  jurors  were  called  before 
verdict  was  delivered. 

Court  is  not  Called  upon  to  Volunteer  Instructions  when  none  are 
asked* 
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Approved  in  Mickle  ▼.  United  States,  6  Ind.  Ter.  562,  98  S.  W.  350, 
upholding  rule  in  prosecution  for  grand  larceny  where  no  exceptions 
were  taken  or  objections  urged  to  instructions  given. 

Wlien  Gonfession  Voluntary.    See  note,  18  L.  B.  A.  (n.  a.)  807. 

44  Cal.  642-^69^  OAMBEBT  ▼.  HABT. 

Ltabillty  of  Attorney  to  Client  for  Mistake.  See  note,  52  L.  B.  A. 
884,  887. 

*  44  OaL  665-558,  EX  P  ABTE  BYAK. 

Fixing  Bail  Ib  Matter  Within  Discretion  of  Court  in  which  indict- 
ment is  found. 

Approved  in  Ex  parte  Buef,  7  Cal.  App.  752,  96  Pac.  25,  applying 
rule  on  habeas  corpus  for  reduction  of  bail  but  allowing  reduction  of 
bail  to  extent  imposed  for  reindictments. 

Presumption  of  Innocence  in  Habeas  Corpus  Proceedings.  See  note, 
22  L.  B.  A.  679. 

44  Cal.  660^62,  IBVINE  ▼.  ADLEB. 

Wliero  Two  Coterminous  laand  Owners,  being  uncertain  of  boundary 
line,  fix  a  line,  agreeing  that  each  shall  possess  thereto  until  true 
boundary  is  ascertained,  possession  of  either  cannot  be  adverse. 

Approved  in  Smith  v.  Bobarts  (Cal.),  9  Pac.  106,  holding  mutual 
mistake  between  coterminous  owners  of  land  as  to  location  of  division 
line  does  not  render  possession  adverse. 

Adverse  Possession  Due  to  Ignorance  or  mistake  as  to  boundary. 
See  note,  21  L.  B.  A.  831. 

44  Cal.  679-681,  EX  PABTE  MAX. 

Questions  of  Mere  Error  cannot  be  inquired  into  upon  writ  of  ha- 
beas corpus. 

Approved  in  Ex  parte  Tani,  29  Nev.  390,  91  Pac.  138,  18  L.  B.  A. 
(n.  8.)  518,  denying  writ  of  habeas  corpus  where  the  judgment  of  con- 
viction was  within  jurisdiction  of  court. 

44  Cal.  682^83^  ETCHEMENDE  ▼.  STEABNS. 

Proof  Against  One  Person  of  Declarations  by  another  to  show  part- 
nership.   See  note,  20  L.  B.  A.  599. 

44  Cal.  69i^97,  PBICE  v.  STUBGIS. 

Verbal  Agreement  by  Grantee  of  Land  to  pay  grantor  a  further  sum 
as  part  of  price  out  of  proceeds  of  sale  of  the  land  when  he  sells  it 
is  not  within  statute  of  frauds,  as  conveying  interest  in  land. 

Approved  in  Hicks  v.  Post,  154  Cal.  27,  96  Pac.  880,  holding  agree- 
ment of  owner  of  land  with  another  whereby  in  consideration  of 
money  to  be  expended  and  services  by  latter  he  was  to  have  exclusive 
right  to  sell  the  land  for  compensation  measured  by  price  did  not 
give  any  interest  in  the  land. 

Contract  for  Sale  of  Land  within  statute  of  frauds.  See  note^  102 
Am.  St.  Bep.  238. 

44  CaL  609-612»  LAMB  ▼.  GALLAND. 

To  Constitute  "Probable  Cause/'  Prosecutor  need  not  have  personal 
knowledge  of  transaction  of  which  he  complains. 
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Approved  in  Lan«  ▼.  Pennsylvania  R.  R.  Co.,  78  N.  J.  L.  674,  76 
Atl.  1017,  facts  constituted  probable  eaase  for  suing  out  a  warrant 
to  search  plaintiff's  dwelling-house. 

44  OaL  620-628,  PEOPLE  ▼.  CULVEBWELL. 

Blocks  of  Land  in  a  City  may  be  Asseaaed  for  taxation  by  blocks 
even  if  subdivided  into  lots. 

Approved  in  Jacobs  v.  Buekalew,  4  Ariz.  355,  42  Pac.  620,  block 
belonging  to  one  person  covered  by  buildings  so  joined  as  to  have  the 
appearance  of  one  building  was  properly  assessed  as  a  block. 

44  Oal.  630-635,  LTMAN  ▼.  MILTON. 

A  Defendant  lias  a  Eight  to  Appear  for  special  purpose  of  moving 
to  dismiss  a  defective  summons. 

Approved  in  Thomas  v.  Thomas,  98  Me.  188,  56  Atl.  652,  party  ap- 
pearing and  moving  to  dismiss  for  want  of  sufficient  service  becomes 
"prevailing  party"  entitled  to  costs  if  motion  is  granted. 

Defendant  Inefficiently  Se^ed  may  Answer  after  his  objections  are 
overruled,  without  waiving  his  rights  or  curing  the  error. 

Approved  in  Fisher  v.  Crowley,  57  W.  Va.  319,  50  S.  E.  424,  defect 
in  summons  was  not  waived  by  proceeding  to  trial  after  adverse  ruling 
on  motion  to  quash  and  exception  taken  thereto. 

Denied  in  Gorbett  v.  Physicians'  Casualty  Assn.,  135  Wis.  513,  115 
N.  W.  368,  16  L.  R.  A.  (n.  s.)  177,  party  who  submits  to  trial  on  the 
merits  after  making  objection  to  service  of  process,  waives  defect  and 
cannot  afterward  question  jurisdiction  of  court. 

Contest  on  Merits  After  Special  Appearance,  as  waives  of  objec- 
tions to  jurisdiction  over  person.  See  note,  16  L.  R.  A.  (n.  s.)  178, 
186. 

44  Gal.  646-648^  CAMPBELL  V.  WEST. 

Bight  to  MaintAtn  Water  Ditch  over  land  of  another  can  be  ac- 
quired by  prescription. 

Approved  in  Wutchumna  Water  Co.  v.  Ragle,  148  Cal.  764,  84  ^ac. 
165,  where  absolute  right  to  divert  water  from  ditch  of  another  held 
to  have  been  acquired  by  prescription. 

Preecriptive  Title  to  Water.    See  note,  93  Am.  St.  Rep.  712, 
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45  OaL  6-7p  UHDEK  ▼.  ALAMEDA  OOUNTT. 

Private  Party  Seeking  Mandamiu  must  liave  iHterest  in  subject 
matter  diatinet  from  public  at  large. 

Approved  in  People  v.  Budd  (Cal.),  47  Pac.  '594,  holding  citizen  of 
city  could  not  sue  for  writ  of  mandate  to  compel  governor  to  appoint 
police  commissioners  of  city;  Windsor  v.  Polk  County,  115  Iowa,  741, 
87  N.  W.  705,  piirty  signing  petition  for  special  election  entitled  to 
mandate  to  compel  holding  of  election. 

45  CaL  8-10,  LOVENSOHN  ▼.  WABD. 

In  Action  in  Beplevin  Defendant  cannot  Set  TTp  Claim  for  other 
and  distinct  property  held  by  plaintiff. 

Approved  in  Blair  v.  Johnson,  111  Tenn.  120,  76  S.  W.  914,  breach 
of  warranty  in  conditional  sale  cannot  be  set  off  against  replevin  by 
vendor  to  enforce  breach  of  condition  by  recovery  of  property. 

Distinguished  in  McCormick  Harvesting  Co.  v.  Hill,  104  Mo.  App. 
555,  79  S.  W.  748,  where  money  claim  set  off  in  replevin. 

45  CaL  12-15,  PI.ACEB  COITNTY  v.  DICKEBSON. 

Sureties  are  Liable  on  Official  Bond  Only  for  Breach  of  duty  com- . 
mitted  during  term  of  office  for  which  bond  was  given. 

Approved  in  Priet  v.  De  La  Montanya  (Cal.),  22  Pac.  172,  foUow- 
ing  rule;  City  of  Grand  Haven  v.  United  States  Fidelity  etc.  Co.,  128 
Mich.  108,  92  Am.  St.  Bep.  446,  87  N.  W.  104,  holding  sureties  not 
liable  on  bond  of  treasurer  for  money  received  during  his  term  of 
office  but  before  approval  of  bond. 

Liability  of  Sureties  on  Official  Bond  after  expiration  of  term  of 
office.    See  note,  103  Am.  St.  Rep.  933,  937. 

Extension  of  Liability  on  Bond  while  officer  is  holding  over.  See 
note,  35  L.  B.  A.  91. 

Maxim  "Nullum  Tempns  Occnrrit  Begt"  See  note,  101  Am.  St. 
Bep.  169. 

46  CaL  19-21,  PEOPLE  v.  MOOBE. 

It  is  not  Competent  to  Use,  as  Evidence  against  one  on  trial  for 
alleged  crime,  statements  of  accomplice  not  given  as  testimony  in 

(747) 
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ease,  nor  made  in  presence  of  defendant,  nor  daring  pendeney  of 
the  enterprise  and  in  furtherance  of  it. 

Approved  in  Del  Campo  ▼.  Camarillo,  154  Cal.  653,  98  Pac.  1053, 
holding  inadmissible,  declaration  of  alleged  co-conspirator  not  made 
while  conspiracy  was  pending. 

Distinguished  in  People  v.  Brady  (Cal.),  36  Pac.  950,  where  de- 
fendant, in  presence  of  witness,  by  consent  of  accomplice,  agreed 
that  witness  should  accompany  accomplice,  who  would  tell  him  where 
stolen  property  was  and  he  would  get  it  and  deliver  it  to  accom- 
plice, statements  made  to  witness  by  such  accomplice  in  defendant's 
absence  were  admissible  against  him;  People  v.  Ayhens,  16  Cal.  App. 
622)  117  Pac.  790,  refusing  to  admit  evidence  of  statements  of  co- 
defendant  in  defendant's  presence  charging  defendatot  with  erime^ 
which  d^endanit  then  denied. 

45  OaL  21-25,  HUDSON  v.  JOHNSON. 

Equity  will  not  Enforce  Contract  to  Obtain  Title  to  public  land 
by  pre-emption  and  then  convey  to  plaintiff,  such  agreement  being 
illegal. 

Approved  in  Armstrong  v.  Henderson,  16  Idaho,  577,  102  Pse. 
365,  holding  void  contract  between  trespassers  on  Indian  lands  look- 
ing to  acquisition  of  title  and  conveyance  when  thrown  open  for  set- 
tlement. 

45  Cal.  29-30,  PEOPLE  ▼.  EABNEST. 
Organization  of  Grand  Jury.    See  note,  27  L.  B.  A.  779. 

45  Cal.  3^-34,  BIOHABDSON  ▼.  TOBIN. 

Newspaper  Published  Six  Days  a  Week  is  a  daily  newspaper. 

Beaffirmed  in  Wilson  etc.  v.  Petzold,  116  Ky.  878,  76  S.  W.  1093. 

Publication  of  Statutory  Notice  in  Oerman  Newspaper  but  in  Eng- 
lish language  is  valid. 

Approved  in  Hymsn  v.  Susemihl,  137  Wis.  300,  118  N.  W.  838, 
holding  statutory  notice  published  at  public  expense  must  be  la 
English. 

45  OaL  36-38,  WINBIGLEB  ▼.  CTTT  OF  LOS  ANOELEa 

Incorporated  Cities  are  not  Liable  for  injuries  sustained  by  indi- 
viduals caused  by  neglect  of  city  ofiScers  to  keep  streets  in  repair, 
unless  so  made  liable  by  acts  under  which  incorporated. 

Approved  in  Healdsburg  etc.  Power  Co.  v.  Healdsburg,  5  Cal.  App. 
562,  90  Pac.  957,  holding  complaint  for  injuries  against  municipal 
corporation  stating  acts  of  tort  ultra  vires  shows  no  cause  of  action; 
Collier  v.  Ft.  Smith,  73  Ark.  450,  84  8.  W.  481,  68  L.  B.  A.  237, 
city  not  liable  for  injury  resulting  from  failure  of  its  servants  to 
display  danger  signals  where  street  was  obstructed  while  being  re- 
paired; James  v.  Trustees  of  We  lis  ton  Township,  18  Okl.  66,  90  Pac. 
103,  township  not  liable  for  injury  resulting  from  failure  to  keep  high- 
way in  good  condition. 

Distinguished  in  Davoust  v.  City  of  Alameda,  149  Cal.  70,  75,  84 
Pac.  761,  763,  5  L.  B.  A.  (n.  s.)  536,  holding  city  liable  for  injury 
resulting  from  its  neglect  within  its  private  proprietary  rights. 

Denied  in  Matsumura  v.  County  of  Plawaii,  19  Haw.  38,  holding 
county  liable  for  injury  caused  by  trespass  of  road  employee  repair- 
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ing  road;  Carson  v.  City  of  Genesee,  9  Idaho,  251,  254,  108  Am.  St. 
Bep.  127,  74  Pae.  864,  805,  city  liable  for  injury  from  d«fectiye  aide- 
walk. 

Municipal  Liability  to  Persons  Injured  by  defects  in,  or  want  of, 
repair  of  streets.  See  notes,  103  Am.  St.  Bep.  261,  262;  20  L.  B.  A. 
516,  517. 

As  to  Wliat  Municipal  Corporations  are  Answerable  for  injuries 
due  to  defects  in  streets  and  other  public  places.  See  note,  108  Am. 
St.  Bep.  151, 160. 

46  Oal.  88-42,  HAWKINS  Y.  BOBEBT8. 

Bigbt  to  Maintain  Action  to  Becorer  Property  in  specie  against 
one  not  in  possession.    See  note,  18  L.  B.  A.  (n.  s.)  1266. 

46  OaL  44-46,  PEOPLE  y.  PHILLIPS. . 

Transcript  on  Appeal  must  Show  that  an  appeal  has,  in  fact,  been 
taken. 

Approved  in  People  v.  Brown,  148  Cat.  744,  84  Pac.  205,  People 
▼.  Swearinger  (Cal.),  38  Pac.  973,  and  People  t.  Finerty,  8  Gal.  App. 
468,  97  Pac.  74,  all  holding  transcript  on  appeal  must  show  service  of 
notice  of  appeal  on  opposing  attorne3r8;  State  v.  Preston,  30  Nev.  305, 
95  Pac.  919,  holding  defective  notice  of  ''intention"  to  appeal  when 
statute,  requires  notice  that  he  "appeals." 

46  OaL  61-63,  MATHEWS  Y.  FEBBEA. 

Limitations  Against  Title  Under  Patent  from  United  States  begin 
to  run  only  from  date  of  patent. 

Approved  in  Tyee  Consolidated  Min.  Co.  y.  Langstedt,  136  Fed. 
126,  69  C.   C.  A.   548,  following  rule. 

Prescription  or  AdYorse  User  cannot  Mature  into  title  as  against 
the  United  States. 

Beaffirmed  in  State  v.  Dickinson,  129  Mich.  227,  88  N.  W.  623. 

AdYorae  User  as  Defense  to  Action  for  diversion  of  water  must 
be  set  up  in  answer. 

Approved  in  State  v.  Quantic,  37  Mont.  55,  94  Pac.  500,  holding 
such  answer  required  reply. 

PrescrlptlYe  Title  to  Water.    See  note,  93  Am.  St.  Bep.  715. 

46  OaL  63-54,  GBAOIEB  Y.  WEIB. 

AAdaYlt  Made  on  Motion  to  Open  Default  cannot  be  contradicted 
by  answering  aifidavit. 

Beaifirmed  in  McLaughlin  v.  Nettleton,  25  Okl.  321,  106  Pac.  663. 

45  OaL  55-66,  BEQUENA  Y.  OITY  OF  LOS  ANOELES. 

Whetber  OYorflow  of  Sewer  is  Kuisance  is  question  of  fact. 

Approved  in  Twenty-second  Corporation  etc.  v.  Oregon  etc.  B.  Bw 
Co.,  36  Utah,  252,  103  Pac.  249,  whether  excessive  noises  in  opera^ 
tion  of  trains  was  nuisance  is  question  of  fact. 

45  Cal.  58-60,  PBESOOTT  Y.  PBESCOTT. 

Claimant  of  Homestead  must  Actually  Beside  on  premises  at  time 
of  filing  declaration. 

Approved  in  Hanley  v.  Hanley,  4  Cof.  Prob.  474,  reaffirming  rule. 
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45  OaL  60-63,  KEYS  ▼.  WABNEB. 

Court  caimot  Alt«r  or  Vary  Terms  of  written  etipnlation  made  by 
attorneys  or  relieve  them  from  its  coneequences. 

Approved  in  Adams  v.  Hartzell,  18  N.  D.  232,  119  N.  W.  640, 
where  ease  was  submitted  on  stipulation  of  facts,  court  could  not 
grant  leave  to  one  party  to  take  testimony  on  other  facts  without 
gran^ng  leave  to  other  party  also. 

46  OaL  64-70,  BOUSSET  ▼.  BOYLE. 

Clerical  Error  in  Judgment  as  Entered  by  Olerk  may  be  corrected, 
even  after  appeal  upon  affirmance. 

Approved  in  San  Francisco  v.  Brown,  153  Gal.  651,  96  Pac.  284, 
holding  court  could  correct  error  in  entry  of  judgment  even  after 
six   months. 

Party  Wlio  has  by  Mere  Ifftsprlsion  of  Olerk  obtained  entry  against 
adversary  never  in  fact  pronounced  by  court  eannot  while  admitting 
the  mistake  retain  its  fruits. 

Approved  in  Ex  parte  Marks,  136  Fed.  170,  69  G.  0.  A.  80,  hold- 
ing where  plaintiff's  attorney  was  relied  on  to  compute  amount  of 
judgment  and  too  large  amount  was  entered  by  his  mistake,  he 
cannot  later  object  to  its  correction. 

45  Oal.  71,  SWEET  ▼.  TICE. 

Supreme  Court  bas  No  Appellate  Jurisdiction  where  demand  is  less 
than  three  hundred  dollars. 

Beaffirmed  in  Dungan  v.  Glark,  159  OaL  33,  112  Pac.  719. 

45  CaL  72-73,  MOTT  ▼.  FOSTEB. 

Stipulation  Signed  by  .Party  in  Person  when  he  has  attorney  is  a 
nullity. 

Approved  in  Boca  etc.  B.  B.  Go.  v.  Superior  Court,  150  Gal.  156, 
88  Pac.  719,  holding  plaintiff  having  appeared  by  attorney  could  not 
itself  give  order  to  clerk  to  dismiss. 

Extent  to  Wbicli  Litigant  may  Control  Cause  in  which  he  has  ap- 
peared as  attorney.    See  note,  93  Am.  St.  Bep.  170. 

Implied  Autbority  of  Attorney  in  conducting  litigation.  See  note, 
132  Am.  St.  Bep.  153. 

45  CaL  76-77,  BBOWN  v.  JOHNSON. 

Judgment  for  Value  Alone  without  alternative  of  return  of  prop- 
erty in  replevin  is  not  void,  where  it  appears  the  property  has  been 
hopelessly  lost. 

Approved  in  Donovan  v.  Aetna  Indemnity  Co.,  10  Cal.  App.  728, 
729,  103  Pac.  366,  367,  following  rule. 

Duty  to  Preserve  and  Betum  Property  Beplevied.  See  note,  69 
L.  B.  A.  283. 

45  CaL  78-80,  SiUBPHY  y.  BOONEY. 

Equity  will  Beform  Mistake  in  Agreement  due  to  error  of  drafts- 
man and  enforce  it  as  reformed. 

Approved  in  Hughes  v.  Payne,  22  8.  D.  296,  117  N.  W.  364, 
court  will  supply  terms  of  contract  omitted  by  mistake  and  enforce 
as  reformed. 

Belief  from  Mistake  of  Law  as  to  effect  of  instrument.  See  note, 
28  L.  B.  A.  (n.  s.)  814. 
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iSxtent  of  Bnla  That  Parol  ETidence  is  inadmissible  to  vary  writ- 
ten eontraet.    See  note,  17  L.  B.  A.  273. 

46  Cal.  80-86^  BABBT  v.  BENNETT. 

Partner  cazmot  Make  a  Profit  for  himself  at  expense  of  his  asso- 
ciates by  deceiving  them  as  to  purchase  price  of  property  purchased. 

Approved  in  Lomita  Land  and  Water  Co.  y.  Bobinson,  154  Cal.  51, 
97  Pac.  16,  18  L.  B.  A.  (n.  s.)  1106,  and  Walker  ▼.  Pike  County 
Land  Co.,  139  Fed.  611,  71  C.  C.  A.  593,  both  following  rule;  Pad- 
dock y.  Bray,  40  Tex.  Civ.  App.  230,  88  S.  W.  421,  joint  purchaser 
cannot  make  secret  profit  in  purchase  over  his  associates. 

45  Oal.  86-88,  CLABKE  y.  SCOTT. 

Debtor  Owing  Seyeral  Obligations  to  Same  Creditor  may  4i^ye 
verbal  directions  as  to  application  of  payments. 

Approved  in  Grogan  v.  Valley  Trading  Co.,  30  Mont.  237,  76  Pac. 
214,  admitting  parol  evidence  to  show  what  application  of  payment 
was  agreed  on. 

45  Cal.    90-92,    OLEAB    LAKE    WATEBWOBES    00.    ▼.    LAKE 
COUNTY. 

Claim  Against  County  for  Damages  to  Property  Destroyed  by  mob 
need  not  be  presented  to  supervisors  for  allowance. 

Distinguished  in  Gregg  v.  Board  of  County  Commrs.,  32  Colo.  361, 
76  Pac  377,  378,  contractual  claim  must  first  be  presented  for  allow- 
ance. 

Act  of  Legislature  Compelling  County  to  Pay  for  property  destroyed 
by  mob  created  new  right  and  provided  new  remedy. 

Cited  in  Bisse  v.  Collins,  12  Idaho,  693,  87  Pac.  1007,  holding 
remedy  given  by  statute  for  trespass  of  sheep  could  be  pursued  in 
district  or  justice  court. 

Liability  for  Property  Destroyed  by  Mob.  See  note,  24  L.  B.  A. 
593,  595. 

46  Cal.  92-95,  JONES  y.  SINGLETON. 

Bnllng  of  Lower  Court  on  Matter  of  granting  new  trial  made  in 
view  of  diligen<^e  in  seeking  newly  discovered  evidence  will  rarely 
be  disturbed. 

Approved  in  People  v.  Boyd,  16  Cal.  App.  134,  116  Pac.  324,  dis- 
cussing question  of  diligenioe  in  serving  subpoena  on  witness  so  as  to 
admit  his  evideause  taken  at  preliminary  examination. 

45  CaL  97-99,  PEOPLE  y.  GBANT. 

One  not  Party  to  Becord  may  Call  in  Question  writ  of  assistance 
by  moving  to  vacate  order  granting  writ,  and  then  appealing  from 
order  refusing  to  vacate  such  order. 

Beaffirmed  in  Mills  v.  3mil<ey,  9  Idaho>  323,  76  Pac.  785. 

Distinguished  in  Title  Ins.  etc.  Co.  v.  California  Dev.  Co.,  169 
Cal.  487,  488,  114  Pac.  839,  840,  where  order  is  not  appealable,  it  is 
not  reviewable  on  appeal  from  order  refusing  to  set  it  aside. 

45  Cal.  99-101,  MAYO  y.  SPBOUT. 

Writ  of  Bastitation  cannot  be  Served  on  One  in  possession  of  prem- 
ises who  did  not  enter  or  does  not  hold  under  defendant. 
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Approved  in  King  v.  Davis,  137  Fed.  220,  holding  where  tenant 
and  not  landlord  was  sued  in  ejectment,  and  after  recovery  and 
before  execution  tenant  removed  and  landlord  entered,  landlord  can- 
not be  considered  as  claiming  under  tenant  and  as  not  bound  by 
judgment  as  an  estoppel.  / 

45  OaL  110-111,  STILFHEN  ▼.  WABE. 

Ztiinltatloiui  Begin  to  Bun  Against  Bight  of  creditors  to  sue  stock- 
holders of  corporation  when  debt  falls  due. 

Approved  in  Gold  v.  Pajnter,  101  Va.  718,  44  8.  E.  921,  statute 
begins  to  run  when  each  assessment  becomes  due,  as  between  creditors 
and  stockholders;  Boyd  ▼.  Mutual  Fire  Assn.,  116  Wis.  169,  96  Am. 
St.  Hep.  948,  90  N.  W.  1091,  61  L.  B.  A.  918,  limitations  begin  to 
run  in  favor  of  stockholders  as  against  creditors  of  insolvent  cor- 
poration when  adjudged  insolvent  and  receiver  appointed. 

Statute  of  IdmitatioDa  in  Actlona  against  corporate  officers  and 
stockholders.    See  note,  96  Am.  St.  Bep.  982. 

Time  of  Aocmal  of  Bight  of  Action  as  to  stockholder's  liability. 
See  note,  10  L.  B.  A.  (n.  s.)  903*. 

Whether  a  Judgment  la  %  Contract.    See  note,  17  L.  B.  A.  612. 


45  OaL  113-116,  POWBBS  ▼.  WHEATLEY. 

Effect  of  Fraudulent  Concealment  to  avoid  promise  of  marriage. 
See  note,  26  L.  B.  A.  431. 

45  Cal.  121-125,  ETCHEBOBNE  ▼.  AUZEBAIS. 

Estoppel  must  be  Pleaded  to  be  available  at  trial. 

Approved  in  Harper  v.  Hill,  159  Cal.  260,  113  Pac.  167,  Frits  v. 
Mills,  12  Cal.  App.  117,  106  Pac.  726,  and  Andrews  y.  Wheeler 
(Cal.),  103  Pac.  147,  all  following  rule. 

45  Cal.  125-128,  LOBENZANA  ▼.  GAMABILLO. 

Filing  Amended  Comj^aint  does  not  extend  time  for  running  of 
statute  of  limitations. 

Approved  in  Link  v.  Jarvis  (Cal.),  33  Pac.  207,  following  rule. 

BelaUon  of  New  Pleadings  to  statutes  of  limitations.  See  note,  8 
L.  B.  A.  (n.  s.)  277. 

45  OaL  188-136,  BOSS  r.  COBNELL. 

Adyancee  Made  to  One  Partner,  Although  He  has  Betired,  cannot 
be  recovered  in  suit  at  law  by  other  partners,  unless  there  has  been 
final  settlement  of  partnership  accounts. 

Beaffirmed  in  SumuMrson  v.  Donovan,  110  Va.  659,  66  S.  E.  822. 

45  CaL  137-146,  PEOPLE  ▼.  MUBPHT. 

Evidence  of  Acts  and  Declarationa  of  Wife  of  accused  made  and 
done  at  time  of  crime  and  in  his  presence  are  admissible  on  behalf 
of  prosecution. 

Distinguished  in  People  v.  Smith,  151  Cal.  626,  91  Pac.  514,  hold- 
ing inadmissible  declaration  of  co-conspirator  made  after  crime  and 
not  in  presence  of  defendant. 

Testimony  of  Witness,  Since  Deceased,  given  at  formor  trial,  may 
be  admitted  at  subsequent  trial  and  may  be  shown  hj  testimony  of 
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one  who  at  time  took  notes  of  testimony  and  swears  they  contain  its 
substance. 

Approved  in  Havenor  ▼.  State,  125  Wis.  452,  104  N.  W.  119, 
stenographic  reports  and  minutes  of  grand  jury  proceedings  are  ad- 
missible only  when  grand  jurors  can  themselves  testify  that  at  or 
about  time  records  were  made  they  knew  their  accuracy  and  contents 
thereof. 

45  OaL  146-148,  PEOPLE  ▼.  McCAULEY. 

New  Trial  wlU  not  be  Oranted  on  Oround  of  newly  discovered  evi- 
dence which  is  in  conflict  with  evidence  given  on  trial. 

Approved  in  Kelleher  v.  Kenney  (Cal.),  4  Pac.  1095,  holding  eonrt 
did  not  err  in  refusing  to  consider  newly  discovered  evidence  which 
was  merely  cumulative  and  contradicted  by  affidavits;  Johnson  ▼• 
State,  128  Ga.  108,  57  S.  E.  356,  upholding  refusal  of  new  trial. 

46  OaL  149-162,  8TBATT0N  Y.  OBEEN. 

Specific  Appropriation  is  an  Act  by  Which  Named  Sam  is  set  apart 
in  treasury  and  devoted  to  payment  of  particular  demand. 

Approved  in  Menefee  v.  Askew,  25  Okl.  630,  107  Pac.  162,  hold- 
ing invalid  statute  providing  game  and  fish  warden  shall  be  reim- 
bursed for  expenses  as  not  being  appropriation  of  definite  sum. 

45  OaL  152-164,  13  Am.  Bep.  172,  CALLAHAN  ▼.  BONNOLLY. 

Validity  of  Contract  of  Sale  in  restraint  of  trade  without  limita- 
tion of  place.     See  note,  22  L.  B.  A.  674. 

Validity  of  Agreement  in  Bestraint  of  Trade,  ancillary  to  sale  of 
business  or  profession,  as  affected  by  territorial  scope.  See  note,  24 
L.  B.  A.  (n.  B.)  918,  919,  924,  931. 

45  OaL  154^161,  SKAOOS  ▼.  EUOTS. 

Payment  of  Usual  Monthly  Bent  after  expiration  of  lease  for  years 
does  not  create  new  term  for  more  than  a  month. 

Beaffirmed  in  White  v.  Sohn,  65  W.  Ya.  412,  64  S.  E.  443. 

Bent  Period  as  Criterion  of  Term  implied  by  holding  over.  See 
note,  25  L.  B.  A.   (n.  s.)  856. 

46  Cal.  161-162,  PLANT  ▼.  SMYTHR 

Levy  Of  Attachment  on  Land  After  Defendant  in  attachment  had 
sold  it  is  ineffectual  as  against  grantee  in  deed  although  deed  is 
unrecorded,  and  attaching  creditor  had  no  notice  of  sale. 

Approved  in  Judson  v.  Lyford  (Cal.),  23  Pac.  59,  following  rule; 
Leonard  v.  Fleming,  13  N.  D.  637,  102  N.  W.  311,  purchaser  at 
sheriff's  sale  acquires  no  title  as  against  deed  delivered  before  levy 
of  attachment  but  recorded  after  attachment. 

46  OaL  163-166,  PEOPLE  y.  FELIX 

Judgment  in  Ctiminal  Case  Need  not  be  Pronounced  at  same  term 
at  which  verdict  was  rendered. 

Approved  in  People  v.  Stokes,  5  Cal.  App.  214,  89  Pac.  1000,  hold- 
ing delay  in  passing  sentence  at  time  fixed  therefor  and  postponement 
thereof  for  thirty-five  days  does  not  show  loss  of  jurisdiction. 
X  OSL  NofeM— 4S 
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45  Gal.  166-167,  McDOTJOAI.  T.  DOWNET. 

Proceedings  to  Enforce  Mortgage  for  part  of  mortgage  debt.  See 
note,  37  L.  B.  A.  755. 

46  Cal.  180-184,  DONNEB  Y.  PALMEB. 

Wliere  Defendant  and  Intervener  Take  Separate  Appeals,  supreme 
court  may  reverse  its  judgment  for  defendant  when  it  afterward 
passes  on  intervener's  appeal. 

Approved  in  Lauchbeimer  v.  Coop,  99  Tex.  391,  89  S.  W.  1063,  re- 
versal of  judgment  against  plaintiff  did  not  carry  with  it  reversal 
of  judgment  against  intervener,  their  causes  of  action  being  distinct. 

Miscellaneous. — Cited  in  Thorpe  v.  North  Moneta  etc.  Water  Co., 
12  Cal.  App.  187,  106  Pac.  1107,  and  Dollenmayer  v.  Pryor,  150  Cal. 
8,  87  Pac.  617,  both  holding  order  denying  intervention  is  final  as 
to  intervener  and  ho  may  take  appeal  without  waiting  for  final 
judgment  as  to  other  parties. 

46  Cal.  184-186^  BOGEBS  ▼.  TENNANT. 

Dissolution  or  Continnance  of  Injimction  where  answer  denies  al- 
legations of  complaint  is  largely  a  matter  of  judicial  discretion  and 
must  be  clearly  abused  before  appellate  court  will  refuse  to  sustain 
trial  court. 

Approved  ii^  Porters  Bar  Dredging  Co.  v.  Beaudry,  15  Cal.  App. 
754,  115  Pac.  952,  following  rule;  Humphrey  v.  Buena  Vista  Water 
Co.,  2  Cal.  App.  544,  84  Pac.  297,  holding  preliminary  injunction 
granted  on  notice  cannot  be  dissolved  arbitrarily  without  good  cause 
appearing  merely  because  words  "until  further  order  of  court"  are 
inserted  therein. 

Appeal  mast  be  Determined  on  record  of  trial  court. 

Approved  in  People  v.  Johnson,  9  Cal.  App.  235,  98  Pac.  683,  hold- 
ing appellate  court  cannot  amend  record  on  an  appeal. 

46  Oal.  189-193,  POWNALIi  v.  HALI.. 

When  Qualified  Bedemptioner  in  Oood  Faith  attempts  to  redeed 
in  proper  time,  equity  will  relieve  him  from  innocent  mistake  and 
allow  him  to  perfect  redemption  after  lapse  of  statutory  ti^ie. 

Approved  in  Walsh  v.  Erwin,  115  Fed.  536,  holding  valid  certificate 
of  redemption  given  by  sheriff  notwithstanding  error  of  sheriff  in 
computing  amount;  King  v.  Bender,  116  Fed.  816,  54  C.  C.  A.  317, 
holding  only  defects  of  substance  will  invalidate  redemption. 

46  CaL  195-199,  SNOW  ▼.  FEBBEA. 

Bight  of  Grantee  in  Possession  to  question  right  of  grantor  to  col- 
lect purchase  money.     See  note,  21  L.  B.  A.  (n.  s.)  387* 

46  Oal.  199-219,  IN  BE  liABK8. 

IiOgislature  may  Provide  for  Trial  of  Civil  Officers  for  misdemeanor 
in  office,  except  as  impeachment  is  provided  for  in  Constitution. 

Beaffirmed  in  State  v.  Bichardson,  16  N.  D.  4,  109  N.  W.  1027, 

46  Oal.  236-236»  OBANE  T.  QHTBARDETJiT 

Constructive  Possession  of  Defendant  in  ]^ectoient  is  sufficient  for 
that  form  of  action. 
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ApprOTcd  in  Moore  v.  Moore  (Cal.))  34  Pae.  91,  following  rule. 
Property  or  InTasion  of  Poflseasion  for  which  ejectment  is  maintain- 
able.   See  note,  116  Am.  St.  Bep.  570. 

45  Cal.  241--243,  PEOPLE  T.  BUBDEN. 

On  Beconnt  Ballots  are  not  Best  Evidence  of  election  results  if  there 
is  evidence  tending  to  show  they  were  not  sealed  after  being  counted 
by  canvassers  or  were  opened  and  changed  after  being  received  by 
clerk. 

Approved  in  Chatham  ▼.  Mansfield,  1  Cal.  App.  306,  82  Pac.  346, 
holding  ballots  received  by  clerk  with  envelopes  broken  and  so  kept 
that  others  might  have  access  to  them  are  prima  facie  impeached. 

Scope  and  Effect  of  Election  Law  provisions  for  preserving  ballots. 
See  note,  30  L.  B.  A.  (n.  s.)  606. 

45  Cal.  248-249,  EX  PARTE  CAOK 

If  Jmy  DiBagreea  and  Term  is  Adjonmed  without  anything  of  record 
to  show  discharge  of  jury,  right  of  prisoner  to  discharge  because  of 
former  jeopardy  must  be  raised  by  motion  in  lower  court. 

Distinguished  in  dissenting  opinion  in  People  v.  Bennett  (Cal.),  50 
Pac.  708,  discussing  whether  court  which  has  awarded  new  trial 
of  one  specific  issue  out  of  several  is  obliged  to  confine  trial  to  that 
specific  issue. 

Mandamus  as  Proper  Remedy  against  public  officers.  See  note,  98 
Am.  St.  Bep.  907. 

45  CaL  257-259,  ESTATE  OF  JOHNSON  ▼.  T7SON. 

Voluntary  Appearance  of  Executor  in  Probate  Court  is  waiver  of 
service  of  citation  upon  him. 

Approved  in  Estate  of  Kearney,  13  Cal.  App.  95,  109  Pac.  38, 
holding  recital  in  decree  appealed  from  that  executor  appeared  by  at- 
torney is  sufficient  proof  of  service  of  citation  upon  him. 

45  Cal.  262-265,  McDONALD  Y.  BACKUS. 

Statement  of  Name  of  Member  of  Employing  Firm  as  that  of  em- 
ployer in  mechanic's  lien  does  not  vitiate  it,  but  all  members  of  firm 
should  be  joined  in  suit  to  enforce  lien. 

Approved  in  H.  F.  Cady  Lumber  Co.  v.  Conkling,  70  Neb.  811,  98 
N.  W.  44,  following  rule. 

Distinguished  in  Hogan  v.  Bigler,  8  Cal.  App.  72,  96  Pac.  97,  hold- 
ing error  in  stating  in  mechanic's  lien  that  materials  were  furnished 
to  person,  when  they  were  in  fact  furnished  to  another,  vitiates  lien. 

45  CaL  273-275,  MILLS  ▼.  LUX. 
ConrseB  and  Distances  in  I>e8cription  must  yield  to  monuments. 
Beaffirmed  in  Birk  v.  Hodgkins,  159  Cal.  579,  114  Pac.  824. 

45  Cal.  275-276v  HIXON  ▼.  BBODIE. 

Posting  of  Notice  Inviting  Sealed  Proposals  for  street  improvement 
in  manner  directed  by  statute  is  condition  precedent  to  letting  the 
eontraet. 

Approved  in  Sacramento  Paving  Co.  v.  Anderson,  1  Cal.  App.  675,  82 
Pac.  1070,  holding  notices  need  not  be  posted  on  books  not  mentioned 
in  resolution  of  intention  to  improve  street. 
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45  OaL  278-280,  LESZIKSET  v.  WHITE. 

Party  Belying  upon  Fraud  miut  Set  Up  the  Facta  which  constitute 
fraud  in  his  pleadings. 

Approved  in  Virginia  etc.  Lumber  Co.  v.  Glenwood  Lumber  Co., 
5  Cal.  App.  260,  90  Pae.  49,  holding  it  error  to  admit  evidence  of 
fraudulent  purchase  where  fraud  was  not  pleaded. 

46  OaL  280-281,  PIEBOE  ▼.  STUABT. 

Actual  Possession  of  Plaintiff's  Grantor  followed  by  plaintiff's  pos- 
session as  pasture  supports  ejectment  when  defendant  shows  no  right. 

Approved  in  Ensley  v.  Coolbaugh,  160  Mich.  307,  125  N.  W.  282, 
prior  possession  abandoned  for  three  years  does  not  support  ejectment. 

45  Oal.  285-286,  PEOPLE  v.  GILL. 

New  Trial  will  not  be  Granted  in  Criminal  Oase  on  ground  that  evi- 
dence does  not  justify  verdict  if  evidence  ia  conflictiiig. 

Approved  in  People  v.  Jonea  (Cal.),  8  Pae.  612,  and  People  v.  Burt 
(Cal.),  3  Pae.  653,  both  following  rule. 

PoBsessLon  of  Stolen  Property  Shortly  After  Theft,  without  ex- 
planation of  mode  of  possession,  is  circumstance  tending  to  show 
guilt  of  poseesBor. 

Approved  in  People  v.  King,  8  Cal.  App.  832,  96  Pae.  918,  approving 
instruction  in  regard  to  possession  of  stolen  property  as  evidence  of 
guilt;  People  v.  Abbott  (Cal.),  34  Pae.  502,  holding  evidence  of  pos- 
session of  stolen  property  not  sufficient  to  justify  instruction  in  re- 
gard to  it. 

45  Cal.  287-288,  PEOPLE  ▼.  FENWICE. 

Evidence  and  Inatructions  as  to  character  of  accused.  See  note,  20 
L.  B.  A.  618. 

45  Cal.  289-291,  PEOPLE  ▼.  WOODY. 

Where  Two  Persona  Each  at  Same  Time  Fire  at  deceased,  who  is 
killed  by  one  shot  only,  defendant  on  trial  is  entitled  to  bene^t  of 
doubt  as  to  who  fired  that  shot,  in  absence  of  showing  of  conspiracy. 

Criticised  in  People  v.  Petruzo,  13  Cal.  App.  581,  110  Pae.  329,  re- 
fusing instruction  that  defendant  was  entitled  to  benefit  as  precluding 
theory  that  persons  firing  at  same  time  may  have  aided  and  abetted 
each  other. 

45  Cal.  292-293,  PEOPLE  v.  BAINA. 

Evidence  of  Good  Character  to  create  doubt  of  guilt.  See  notes, 
103  Am.  St.  Bep.  904,  905;  20  L.  B.  A.  613. 

45  CaL  293-294,  PEOPLE  v.  WOODWABD. 

One  Who  Merely  Stands  by  When  Bape  is  attempted  is  not  guilty 
of  attempt  to  commit  rape. 

Approved  in  Moore  v.  State,  4  Okl.  Cr.  216,  11  Pae.  824,  disapprov- 
ing instruction  to  effect  that  one  standing  by  and  assenting  to  assault 
was  guilty   of   assault. 

45  CaL  304-306^  PEOPLE  Y.  VALENCIA. 

Certificate  of  Probable  Cause,  Granted  by  Trial  Oouxt,  in  capital  ease, 
is  nothing  more  than  certificate  that  case  is  debatable. 

Approved  in  In  re  Neil,  12  Idaho,  752,  87  Pae.  882,  following  rule. 
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45  OaL  306-316^  13  Am.  Bap.  178,  PEOFLB  ▼.  STOCKTON  k  VIS  ALIA 
B.  B.  CO. 

Where  Checks  are  Iiuroed  Payable  Tnimedlately,  they  merely  stand 
in  place  of  coin  which  may  be  immediately  drawn  thereon. 

Approved  in  Hibernia  Savings  etc.  Society  v.  San  Francisco,  200 
IT.  S.  315,  26  Snp.  Ct.  265,  50  L.  ed.  495,  4  Ann.  Cas.  934,  holding;  state 
may  tax  checks  signed  by  treasurer  of  the  United  States. 

45  Cal.  316-^21,  SAN  JOSE  T.  FCLTON. 

Bx  Parte  Order  Granting  Writ  of  Assistance  may  be  set  aside  on 
motion. 

Beaflfirmed  in  Mills  t.  Smiley,  9  Idaho,  323,  76  Pac.  785. 

Distill gaished  in  Title  Ins.  etc.  Go.  ^,  California  Dev.  Co.,  159  Cal. 
487,  488,  114  Pac.  839,  840,  nonappealable  order  not  reviewable  on 
appeal  from  order  refusing  to  set  it  aside. 

Writ  of  Assistance  will  not  Issue  if  rights  of  parties  have  changed 
since  decree  and  sale  by  reason  of  agreement  between  defendant  and 
purchaser. 

Approved  in  Escritt  ▼.  Michaelson,  73  Neb.  63S,  103  N.  W.  301,  re- 
affirming rule;  Emerick  v.  Miller,  159  Ind.  325,  64  N.  E.  31,  grantee 
of  rights  of  purchaser  at  mortgage  foreclosure  sale  is  entitled  to  writ 
of  assistance. 

45  Cal.  321-328,  PEOPLE  T.  DONAHUE. 

Alleged  Error  in  Giving  Instruction  in  Criminal  Case,  where  evi- 
dence is  not  brought  up,  will  not  be  ground  for  reversal,  if  evidence 
might  have  shown  such  instruction  proper. 

Approved  in  People  v.  Mendenhall,  135  Cal.  347,  67  Pac.  326,  re- 
fusing to  reverse  for  alleged  error  in  refusing  instruction  in  regard  to 
intoxication  of  accused  when  evidence  was  not  before  appellate  court; 
Wickham  v.  People,  41  Colo.  360,  93  Pac.  482,  error  in  instruction 
taking  from  jury  consideration  of  degrees  of  murder  held  not  ground 
for  reversal  when  evidence  waranted  verdict  in  full  degree  as  found. 

45  CaL  323-337,  TATIiOB  ▼.  WESTEBN  PACIFIC  B.  B.  CO. 

In  Action  for  Wrongful  Death,  jury  is  authorized  to  take  into  con- 
sideration pecuniary  injury  resulting  to  those  most  nearly  related 
to  deceased. 

Approved  in  Simon eau  ▼.  Pacific  El-ectric  By.,  159  Cal.  505,  115  Pac. 
326,  admitting  evidence  of  special  medical  care  needed  for  children 
in  action  for  damages  for  wrongful  death  of  father. 

Bailroad  is  Liable  for  Injnry  resulting  from  negligence  of  switch- 
man at  crossing  although  employed  by  the  other  road. 

Approved  in  Cleveland  etc.  B.  B.  Co.  v.  Gossett,  172  Ind.  536,  87 
N.  E.  728,  following  rule;  Floody  v.  Great  Northern  By.  Co.,  102 
Minn.  86,  112  N.  W.  877,  13  L.  B.  A.  (n.  s.)  1196,  railroad  liable  for 
wrongful  death  resulting  from  acts  of  union  depot  employees  acting 
as  switchman  in  depot  yards;  Floody  v.  Chicago  St.  P.  M.  &  O.  By. 
Co.,  109  Minn.  237,  134  Am.  St.  Bep.  771,  123  N.  W.  819,  railroad 
liable  to  its  employee  for  injury  resulting  from  act  of  switchman 
employed  by  union  depot  company. 

Which  of  Two  or  More  Persons  is  Master  of  another  conceded  to  be 
servant  of  one.     See  note,  37  L.  B.  A.  40,  43. 
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Liability  of  Master  for  InJorieB  to  Sonrant  by  iacompetency  of 
fellow-serTant.    Bee  note,  25  L.  B.  A.  710. 

Dnty  of  Master  Witli  Bespect  to  Employment  of  his  servants.  See 
note,  48  L.  B.  A.  373,  378. 

Inference  as  to  Breach  of  Duty  to  employ  or  retain  none  but  com- 
petent servants,  from  fact  of  incompetence.  See  note,  20  L.  B.  A. 
(n.  s.)  323. 

EYldence  of  Habits  and  Oharacter  of  Person  injured  or  killed,  as 
affecting  damages.    See  note,  1  L.  B.  A.  (n.  s.)  199. 

46  Oal.  387-342,  BUSSELL  ▼.  DENNISOK. 

Objections  to  Bnlings  will  not  be  Considered  where  record  fails  to 
show  exceptions. 

Beaffirnted  in  Annans  v.  Sewell,  47  Or.  373,  84  Pac.  395. 

45  Oal.  844-365,  KIMBAUi  y.  BECLAMATION  FUND  OOMMEa 
Object  of  General  Ooremment  in  Donating  swamp  lands  to  state 

was  to  procure  speedy  reclamation  and  settlement. 

Approved  in  Beclamation  Dist.  No.  70  v.  Sherman,  11  Cal.  App. 
410,  105  Pac.  282,  holding  reclamation  districts  are  governmental 
agencies  for  accomplishment  of  special  purpose  which  cease  when 
that  purpose  is  accomplished. 

Party  Claiming  Title  to  State  Swamp  Lands  under  patent  from 
state  is  deemed  to  have  accepted  his  title  in  subordination  to  para- 
mount right  and  duty  of  state  to  cause  land  to  be  reclaimed. 

Approved  in  Packard  v.  Johnson  (Cal.),  4  Pac.  638,  following  rule. 

46  Cal.  865-379,  18  Am.  Bep.  181,  OAKLAND  E.  E.  CO.  v.  OAK- 

LAND  ETC.  E.  E.  CO. 

Where  Forfeiture  of  Franchise  Is  Declared  by  Statute,  the  title  to 
the  thing  forfeited  immediately  vests  in  the  state  upon  happening  of 
event  determining  forfeiture. 

Approved  in  Cedar  Bapids  Water  Co.  v.  Cedar  Bapids,  118  Iowa, 
248,  91  N.  W.  1086,  reaffirming  rule;  Kaiser  Land  &  Fruit  Co.  v. 
Curry,  155  Cal.  649,  103  Pac.  345,  holding  failure  of  corporation  to 
pay  state  license  tax  ipso  facto  dissolves  corporation;  Los  Angeles 
By.  Co.  V.  Los  Angeles,  152  Cal.  245,  125  Am.  St.  Bep.  54,  92  Pac 
491,  15  L.  B.  A.  (n.  s.)  1269,  holding  Civil  Code,  section  502,  is  self 
executing  in  working  forfeiture  of  street  railway  corporation  fran 
chise  for  failure  to  comply  with  provision  of  section;  Santa  Bosa  etc 
B.  Co.  V.  Central  St.  By.  Co.  (Cal.),  38  Pac.  990,  holding  street  rail 
way  franchise  not  forfeited  ipso  facto  by  failure  of  condition  in 
absence  of  express  provision  to  that  effect  in  statute  creating  the 
condition;  McConathy  v.  Deck,  34  Colo.  471,  83  Pac.  138,  4  L.  B.  A. 
(n.  s.)  368,  concealed  weapon  taken  from  person  is  forfeited  by  such 
taking;  State  v.  King,  64  W.  Va.  610,  63  S.  E.  495,  holding  lands  for- 
feited for  nonentry  on  tax-books  without  office  found;  Wheeling  etc. 
B.  B.  Co.  V.  Triadelphia,  58  W.  Va.  512,  52  S.  E.  509,  4  L.  B.  A.  (n.  s.) 
321,  judicial  proceeding  is  necessary  to  declare  forfeiture  for  noncom- 
pliance with  condition  subsequent. 

Failure  to  Perform  Condition  Precedent  to  franchise  right  for- 
feits such  right.  / 

Approved  in  Adams  v.  Guyandotte  Valley  By.  Co.,  64  W.  Va.  188, 
61  S.  £•  344,  holding  failure  to  perform  condition  precedent  to  right 
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to  real  estate  prevented  Testing  of  right;  dissenting  opinion  in 
Denison  etc.  By.  Co.  t.  St.  Louis  etc.  By.,  96  Tex.  246,  30  Tex.  Civ. 
480,  72  S.  W.  204,  majority  holding  license  to  use  street  for  railway 
not  forfeited  by  fourteen  years'  failure  to  use  license. 

Disapproved  in  Beed  v.  Sampson,  54  Tex.  Civ.  App.  559,  118  S.  W. 
753,  under  Bev.  Stats.  1895,  articles  680,  681,  failure  of  corporation 
to  commence  active  operation  within  three  years  did  not  ipso  facto 
dissolve  it. 

Aflsigmnent  of  Fiancliiae  can  Only  be  Qaestioned  by  authority 
which  granted  it. 

Beaffirmed  in  Evans  v.  Kixnvtinger,  9  Idaho,  159,  78  Pac.  884. 

Bight  to  Transfer  or  Mortgage  Privilege  to  use  streets  for  tele- 
graph, telephone,  or  other  quasi-public  purposes.  See  note,  47  L.  B. 
A.  88. 

Miscellaneous. — Cited  in  South  Pasadena  v.  Pasadena  Land  etc. 
Co.,  152  Cal.  584,  93  Pac.  492,  to  point  that  only  stockholders  and 
creditors  can  object  to  transfer  of  entire  property  of  ordinary 
business  corporation. 

45  OaL  87»-303,  MOTT  T.  BEYES. 

Harmless  Error  in  Bulings  of  Lower  Oouxt  is  not  ground  for 
reversal. 

Approved  in  Union  Transportation  Co.  v.  Bassett  (Cal.),  46  Pac 
911,  holding  error  in  admitting  certain  hearsay  testimony  harmless. 

46  OaL  394-396,  LACOBE  ▼.  LEONABD. 

Judgment  for  Money  Only  is  Properly  Q-iven  when,  in  action  on 
mechanic's  lien,  lien  has  expired. 

Approved  in  Becker  v.  Superior  Court,  151  Cal.  317,  90  Pac.  690, 
holding  court  could  render  personal  judgpnent  against  defendants  in 
action  to  foreclose  mechanic's  lien;  Ascha  v.  Fitch  (Cal.),  46  Pac 
299,  holding  claimant  on  mechanic's  lien  entitled  to  personal  judg- 
ment, although  lien  was  invalid  for  failure  to  state  name  of  party 
for  whom  work  was  done. 

45  OaL  399-405,  WILSON  Y.  WILSON. 

If,  After  Decree  of  Divorce  is  Granted  and  Oustody  of  child 
awarded  to  wife,  she  petitions  for  allowance  for  support  of  child, 
court  may  modify  its  decree  to  make  such  provision  both  past  and 
future. 

Approved  in  Meyers  v.  Meyers,  91  Mo.  App.  156,  following  rule; 
Soule  V.  Soule,  4  Cal.  App.  104,  87  Pac.  208,  holding  under  section 
139,  Civil  Code,  court  can  at  any  time  modify  decree  granting 
alimony. 

46  OaL  406-429,  13  Am.  Bep.  190,  BEDINOTON  ▼.  WOOD& 
Bank  is  Liable  to  Depositor  for  Payment  of  forged  check. 
Approved  in  Kenneth  Inv.  Co.  v.  National  Bk.  of  Republic,  103  Mo. 

App.  619,  77  S.  W.  1003,  following  rule. 

Bight  of  Drawee  to  Becover  Money  Paid  on  forged  check  or  draft. 
See  note,  10  L.  B.  A.  (n.  s.)  51. 

Bank  is  Only  Bequired  to  Know  Signature  of  drawer  of  check. 

Approved  in  First  State  Bank  of  Scott  City  v.  Vogeli,  78  Kan. 
269^  96  Pac.  492,  19  L.  B.   A.   (n.  s.)   402,  body  of  check  may  be 
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written  in  handwriting  of  anoth«ry  and  bank  need  only  ican  signa- 
ture; Nat.  Bank  of  Bella  v.  Firet  National  Bk.,  141  Mo.  App.  725,  125 
B.  W.  514,  where  drawee  bank  paid  check  to  another  bank,  which 
was  bona  fide  holder,  drawee  could  not  recover  money  back  on  dis- 
co vering  check  to  be  forgery;  Kenneth  Inr.  Co.  t.  National  Bank 
of  Republic,  96  Mo.  App.  145,  70  S.  W.  179,  bank  liable  for  payment 
of  forged  checks,  although  agent  of  depositing  corporation  forged 
same  and  destroyed  them  as  returned  without  depoaitor's  knowledge. 

Liability  of  One  Sacoivlng  Payment  of  check  through  forged  in- 
dorsement.   See  note,  94  Am.  St.  Rep.  643. 

UnaathorlEed  Alteration  of  Wtitten  Instnunonta.  See  note,  86 
Am.  St.  Rep.  124. 

46  OaL  429-433,  EX  PARTE  aTTTIEBREZ. 

Enhancing  Penalty  for  Grimes  by  Habitual  Oriminals  or  prior 
offenders.    See  note,  34  L.  R.  A.  399. 

46  OaL  433-439,  SCHADT  ▼.  HEPPE. 

Wh«n  Probate  Homestead  Is  Set  Apart,  it  ceases  to  be  part  of 
assets  of  estate  and  is  no  longer  subject  to  control  of  probate  court. 

Approved  in  Estate  of  Hayes,  1  Cof.  Prob.  552,  following  rule. 

Rights  of  Childron  In  Homestead  of  Parent  See  note,  56  L.  R. 
A.  67. 

46  CaL  466-467,  DRAKE  ▼.  DUVENIOK. 

Default  of  Party  Need  not  be  Actually  Entered  np  by  clerk  before 
taking  judgment  against  him  by  default. 

Approved  in  Browli  v.  Caldwell,  13  Cal.  App.  32,  108  Pac.  875, 
following  rule;  Harpold  v.  Doyle,  16  Idaho,  691,  102  Pac.  164,  default 
judgment  cannot  be  collaterally  attacked  on  ground  defaiilt  was  not 
indorsed  on  complaint. 

On  Oollateral  Attack  on  Judgment  all  intendments  are  in  favor  of 
its  validity. 

Approved  in  Page  v.  Graver,  5  Cal.  App.  385,  90  Pac.  482,  fol- 
lowing rule;  County  Bank  v.  Jack,  148  Cal.  439,  113  Am.  St.  Rep. 
285,  83  Pac.  706,  applying  rule  as  to  service  of  summons;  Welsh  v. 
Koch,  4  Cal.  App.  580,  88  Pac.  608,  holding  jurisdiction  presumed 
even  if  record  of  judgment  collaterally  attacked  did  not  show 
service  of  summons  on  defendant. 

Distinguished  in  Aldrich  v.  Barton,  153  Cal.  494,  95  Pac.  903, 
holding  certificate  of  discharge  from  state  hospital  is  not  conclusive 
of  jurisdiction  of  officer  to  make  it. 

Only  Purpose  of  Entering  Default  is  to  Limit  Time  during  which 
defendant  may  file  answer. 

Approved  in  Lunnun  v.  Morris,  7  Cal.  App.  716,  95  Pac.  909,  when 
answer  filed  after  default,  which  has  not  been  entered,  though  out  of 
time  and  without  leave,  his  default  cannot  be  entered  while  answer 
stands. 

46  Oal.  467-486,  13  Am.  Rep.  204,  BURKE  v.  0AS8IN. 

Word,  Figure,  etc.,  in  Common  Use  as  indicating  name,  nature, 
kind,  quality,  or  character  of  the  article,  cannot  be  appropriated 
as  trademark. 

Approved  in  Italian-Swiss  Colony  v.  Italian  Vineyard  Co.,  158 
Cal.  258,  110  Pac.  915,  refusing  to  enjoin  use  of  "tipo"  as  applied  to 
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wines  hj  rival  tita;  Trinidad  Asphalt  Mfg.  Go.  ▼.  6tandard  Paint 
Co.,  163  r«d.  &79,  90  C.  C.  A.  195,  holding  "Buberoid"  could  not  be 
appropriated  as  trademark  for  roofing. 

What  Words  or  PbraMs  may  constitute  a  valid  trademark.  Seo 
note,  85  Am.  St.  Bep.  102. 

Bl^t  to  Protection  in  XTse  of  geographical  name.  See  note,  26 
L.  B.  A.  (n.  8.)  83. 

46  OaL  482-485,  AU^BD  T.  BABNUM. 
Location  of  Mining  Claim.    See  note,  7  L.  B.  A.  (n.  §.)  804. 

45  Oal.  485-405,  OUNNINaHAM  Y.  ASHLEY. 

Administrator  Wko  is  Party  to  Action  involving  title  of  intes- 
tate to  realty  represents  the  title  which  deceased  had  at  time  of  his 
death,  and  judgment  therein  binds  the  heirs. 

Approved  in  McCaughey  v.  Lyall,  152  Cal.  617,  93  Pac.  682,  holding 
heirs  at  law  may  be  devested  of  title  without  being  made  parties 
to  action  to  foreclose  mortgage  against  estate  of  deceased;  McClung 
V.  Cullison,  15  Okl.  408,  82  Pac.  501,  heir  to  intestate  concluded  by 
foreclosure  decree  and  sale  under  mortgage,  though  not  a  party  to 
action. 

45  Oal.  495-^11,  BOWEBS  ▼.  OHEBOKEE  BOB. 

Bight  to  Civil  Action  for  forcible  entry  and  detainer.  See  note^ 
121  Am.  St.  Bep.  374,  377,  384. 

45  OaL  515-519,  JOHNSON  v.  MOSS. 

Party  Who  First  Violates  a  Contract  cannot  complain  of  later 
violation  by  another  party. 

Approved  in  Wood,  Curtis  &  Go.  v.  Seurich,  5  Cal.  App.  255,  90 
Pac.  52,  holding  failure  of  vendee  to  pay  on  delivery  by  installments 
as  per  contract  excused  further  delivery  by  vendor. 

45  CaL  519-522,  CALDEBWOOD  v.  BBOOKS. 

Mere  Possession  Wlthont  Title  is  Sui&cient  to  maintain  ejectment. 

Approved  in  Kraus  v.  Congdon,  161  Fed.  20,  28,  88  C.  C.  A.  182, 
holding  possession  taken  for  purpose  of  maintaining  suit  sufficient  in 
ejectment. 

Effect  of  Judgment  Against  Tenant  as  res  judicata.  See  note,  112 
Am.  St.  Bep.  26. 

45  Cal.  522-527,  OBEEN  T.  OPHIB  COPPEB  ETC.  MINING  CO. 

Judgment  will  not  be  Beversed  because  erroneous  instructions  were 
given  when  it  is  apparent  verdict  would  have  been  the  same  with 
correct  instructions. 

Approved  in  Grubb  v.  Chase,  158  Cal.  353,  111  Pac.  91,  People  v. 
Taggart,  1  Cal.  App.  426,  82  Pac.  397,  and  Hamlin  v.  Pacific  Electric 
By.  Co.,  150  Cal.  783,  89  Pac.  1112,  all  following  rule;  Greene  v. 
Murdock,  1  Cal.  App.  139,  81  Pac.  993,  holding  erroneous  instructions 
of  no  consequence  when  pleadings  and  evidence  failed  to  show  plain- 
tiff entitled  to  verdict;  Spear  v.  United  Railroads,  16  Cal.  App.  665, 
117  Pac.  969,  applying  role  in  action  for  personal  injuries. 

Declarations  of  Agent  of  Corporation  are  admissible  against  cor- 
poration. 
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Approved  in  Hupfer  t.  Nat.  Distilling  Co.,  110  Wis.  424,  96  N.  W. 
811,  following  role. 
Dedaratioiis  and  Acts  of  Agents.    See  note,  181  Am.  St.  Bep.  321. 

46  Cal.  527-541,  OHIFLET  ▼.  FABEia 

If  Decree  of  Ck>nflnnation  of  Mexican  Grant  coven  land  not  In- 
cluded in  approved  survey,  claimant  has  no  title  to  the  surplus. 

Approved  in  Valentine  v.  Sloss  (€al.),  37  Pae.  329,  following  rule. 

Distinguished  in  United  Land  Assn.  v.  Knight  (Cal.),  23  Pae.  270, 
holding  in  ejectment  for  tide  lands  that  boundaries  recited  in  decree 
confirming  Mexican  grant  and  in  patent  issued  thereon  would  prevail 
over  thoee  given  in  survey  and  granting  clause  of  patent. 

45  OaL  544-549,  SPEBBY  ▼.  SPAIiDING. 

If  Note  l8  Fraudulently  Put  in  Circulation,  indorsee,  in  action  on 
note,  must  prove  he  gave  value  for  it. 

Approved  in  Pierson  v.  Huntington,  82  Yt.  486,  137  Am.  St.  Bep. 
1029,  74  Atl.  89,  evidence  by  defendant  in  action  on  note  that  con- 
sideration failed  required  indorsee  to  show  purchase  in  good  faith, 
for  value,  before  maturity. 

Bffect  of  Partial  Eviction  upon  liability  for  rent.  See  note,  17 
L.  B.  A.  326. 

45  Cal.  553-^59,  IN  BE  BULGEB. 

Constitution  Does  not  Prohibit  the  Itegislature  from  conferring  on 
voluntary  association  of  persons  who  are  not  citizens  nor  electors 
the  power  to  elect  a  person  to  fill  an  office  created  by  the  legislature. 

Approved  in  Election  of  Officers  by  the  Senate,  28  B.  I.  620,  69 
Atl.  561,  upholding  law  authorizing  election  of  nonconstitutional 
officers  by  Senate  in  conjunction  with  governor;  Bichardson  v.  Young, 
122  Tenn.  519,  125  S.  W.  675,  upholding  statute  requiring  legislature 
to  choose  board  of  elections;  Southern  Pae.  Go.  v.  Bartine,  170  Fed. 
746,  upholding  statute  authorizing  fixing  of  rates  by  railroad  com- 
mission. 

45  Cal.  659-664,  HAYES  T.  HABTIN. 

Where  Defendant  in  Ejectment  Shows  adverse  possession  of  only 
part  of  the  premises,  judgment  in  his  favor  for  all  is  erroneous. 

Approved  in  Beay  v.  Butler  (Cal.),  7  Pae.  672,  holding  judgment 
for  intervener  in  ejectment  for  all  of  premises  is  error  when  he 
claims  a  part  only. 

Adverse  Possession  Blpens  into  Title  only  after  five  years. 

Approved  in  Anderson  v.  Bassman,  140  Fed.  26,  holding  adverse 
user  of  water  to  ripen  into  title  as  against  another  must  have  been 
to  detriment  of  other  and  with  his  acquiescence  for  statutory  period. 

Occnpant  of  Land  may  Claim  Title  as  against  all  others  while 
recognizing  superior  title  of  United  States.  • 

Approved  in  Northern  Pacific  Ry.  Co.  v.  Pyle,  19  Idaho,  15,  17, 
112  Pae.  682,  683,  applying  rule  where  defendant  in  ejectment  admits 
title  in  government;  Boe  v.  Arnold,  54  Or.  65,  102  Pae.  294,  applying 
rule  to  such  occupant  as  against  person  claiming  under  prior  grant; 
Maas  V.  Burdetzke,  93  Minn.  298,  106  Am.  St.  Bep.  436,  101  N.  W. 
183,  party  entering  on  land  believed  to  be  public  for  purpose  of 
acquiring  homestead  title  may  acquire  title  by  adverse  possession 
as  against  true  owner;  Silverstone  v.  Hamley,  55  Wash.  460,  104  Pae 
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768,  holding  taking  of  tax  certificate  by  one  in  adverse  possession  of 
land  assessed  to  unknown  owner  was  not  recognition  of  superior 
title  inconsistent  with  claim  of  ownership. 

When  Findings  Afford  No  Basis  for  modification  of  erroneous  judg- 
ment, new  trial  must  be  had. 

Beaflrmed  in  Murdock  t.  Clarke  (€al.),  24  Pac  274,  275. 

45  CaL  564-572,  HOFFMAN  ▼.  VALLEJO. 

Oontracts,  Consideration  for  Which  has  Partly  Failed,  or  is  partlj 
illegal.     See  note,  117  Am.  St.  Bep.  524. 

Contracts  Between  Attorneys  and  Clients.  See  note,  83  Am.  St. 
Bep.  171,  175,  181. 

Validity  of  Proyislon,  in  Contract  for  contingent  fee,  forbidding 
client  to  settle  without  attorney's  consent.  See  note,  14  L.  B.  A. 
(n.  s.)  1101. 

Miscellaneous. — Cited  in  Levy  v.  Byland,  32  Nev.  456,  109  Pac. 
907,  where  two  persons  purchase  land  and  title  is  taken  in  name  of 
one,  he  holds  as  trustee  for  other. 

45  CaL  573-^80,  POLHEMUS  ▼.  HEIMAN. 

One  Buying  With  Warranty,  on  discovery  of  breach,  may  return 
goods  and  rescind  contract  or  retain  goods  and  bring  action  for 
breach,  or  plead  breach  as  offset  in  action  by  vendors  for  purchase 
money. 

Approved  in  Erie  City  Iron  Works  v.  Tatum,  1  Cal.  App.  293,  82 
Pac.  94,  following  rule;  North  Alaska  etc.  Co.  v.  Hobbs,  Wall  ft 
Co.,  169  Cal.  384,  113  Pac.  872,  buyer  under  warranty  may  recover 
damages  for  breach  on  accepting  goods  with  knowledge  of  defect 
and  paying  price;  Hills  v.  Edmund  Peycke  Co.,  14  Cal.  App.  35,  36, 
110  Pac.  1088,  1089,  seller  suing  for  values  of  quantities  of  goods 
delivered  under  contract  need  not  anticipate  counterclaim  for  damage 
for  failing  to  deliver  whole  amount  contracted  for;  Ellis  v.  Biddick, 
34  Tex.  Civ.  261,  263,  76  S.  W.  722,  723,  holding  party  could  keep 
defective  goods  delivered  under  contract  and  seek  redress  for  breach 
of  contract. 

If  vendee  Accepts  Goods  on  DeUvery  and  renders  vendor  an  ac- 
count, he  is  not  thereby  prevented  from  suing  for  damages  for  breach 
of  warranty  as  to  quality  if  he  accepted  and  rendered  account  in 
ignorance  of  true  condition  of  goods. 

Approved  in  Luitweiler  Engine  etc.  Co.  v.  Ukiah  Water  etc.  Co.,  16 
Cal.  App.  205,  116  Pac.  710,  discussing  warranty  as  to  fitness  of  pump 
sold. 

Bight  to  Beject  Ooods  for  Breach  of  Warranty.  See  note,  27 
L.  R.  A.  (n.  8.)  918. 

No  Bzpresslon  of  Opinion,  however  strong,  would  impart  a  war- 
ranty. 

Approved  in  Brackett  v.  Martens,  4  Cal.  App.  255,  87  Pac.  413, 
holding  expression  of  opinion  as  to  merchantability  of  nursery  stock 
not  a  warranty;  Tustin  Fruit  Assn.  v.  Earl  Fruit  Co.  (Cal.),  53  Pac. 
698,  holding  warranty  as  to  quality  not  implied  in  contract  of  sale 
of  oranges. 

45  CaL  580-584,  CONNECTICUT  ZJFE  INS.  CO.  ▼.  MeCOBMICE. 

Mortgage  Olven  by  Wife  Under  Undue  Influence  of  husband  does 
not  render  it  void  as  against  mottgagee  without  notice  of  undue 
influence. 
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Approved  in  Schultz  t.  McLean  (Cal.),  25  Pac.  428,  holding  gran- 
tors in  deed  eannot  avoid  it  for  fraud  upon  them  by  third  person, 
of  which  grantee  was  ignorant. 

Party  Soeking  to  AYOid  Mortgage  on  Ground  of  undue  influence 
mnst  allege  defense  in  answer. 

Approved  in  Timson  v.  Manufacturers'  Coal  ft  Coke  Co.,  22 D  Mo. 
590,  606,  119  S.  W.  566,  572,  duress  as  affirmative  defense  to  contract 
must  be  specially  pleaded. 

45  Gal.  592-594,  DOUOLAS  ▼.  FULDA. 

Tenant  cannot  JnstLfy  Attornment  to  Third  Party  by  showing 
such  party  has  obtained  judgment  against  him  for  possession,  but 
he  must  show  that  landlord  had  notice  of  action  and  opportunity 
to  defend. 

Approved  in  Ashton  v.  Golden  Gate  Lumber  Co.  (Cal.),  58  Pac.  8, 
holding  tenant  of  trustee  under  deed  of  trust  with  power  tO/ lease 
during  life  of  beneficiary  cannot  dispute  trustee's  right  to  collect 
rents  after  such  death. 

Unlawful  Detainer.     See  note,  120  Am.  St.  Hep.  58. 

Effect  of  Judgment  Against  Tenant  as  ree  judicata.  See  notesj  112 
Am.  St.  Bep.  27;  26  L.  B.  A.  (n.  s.)  595. 

46  Cal.  597-609,  OONBOT  T.  DUANE. 

In  Order  to  Maintain  Action  of  Forcible  Entry  and  detainer,  it  is 
necessary  to  prove  that  defendant  made  forcible  entry  or  forcibly 
detained  premises. 

Approved  in  Steil  v.  Dessmore,  3  Alaska,  899,  following  rule. 

Bight  to  Civil  Action  for  forcible  entry  and  detainer.  See  note, 
121  Am.  St.  Bep.  382,  391. 

Constructiye  and  Scrambling  PossesBion  is  not  sufficient  to  support 
forcible  entry  and  detainerr 

Approved  in  Perry  Naval  Stores  Co.  v.  Griffin,  57  Fla.  139,  49 
So.  555,  holding  inclosure  of  portion  of  land  by  plaintiff's  agent 
not  to  support  unlawful  detainer;  Chezum  v.  Campbell,  42  Wash. 
567,  85  Pac.  51,  owner  of  land  in  possession  of  tenant  cannot  main- 
tain forcible  entry  against  person  dispossessing  tenant. 

45  Cal.  610-613,  OBOQAN  ▼.  VACHE. 

Deed  Purporting  to  Convey  Specific  Tract,  g^iving  area,  and  calling 
it  parcel  of  larger  tract,  but  calls  of  which  fail  to  describe  any 
tract  of  land,  does  not  convey  undivided  interest  in  larger  tract. 

Distinguished  in  Crozer  v.  White,  9  Cal.  App.  620,  100  Pac.  134, 
holding  that  grant  of  dwelling-house  and  land  appurtenant  included 
farm  surrounding  house;  Adams  v.  Hopkins  (Cal.),  69  Pac.  234,  hold- 
ing deed  considered  conveyed  undivided  interest  in  ranch. 

45  CaL  616-^1,  BEYNOLDS  Y.  HOSMEB. 

If  Beal  Estate  Ib  Sold  on  Judgment  and  judgment  afterward  re- 
versed, former  owner  may  elect  to  have  sale  set  aside  and  possession 
restored,  or  action  for  damages. 

Approved  in  Florence  Cotton  etc.  Co.  v.  Louisville  Banking  Co., 
138  Ala.  592,  593,  100  Am.  St.  Bep.  50,  36  So.  457,  458,  where  pay- 
ment of  judgment  was  coerced  and  judgment  later  reversed,  judgment 
debtor  could  recover  sums  paid  regardless  of  merits  of  cause. 
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Distinguished  in  Purser  t.  Cadj  (Cal.),  49  Pac.  181,  holding  title 
acquired  at  execution  sale  on  judgment  in  part  afterward  reversed 
not  affected  where  reversal  only  went  to  awarding  counsel  fees. 

Beyersal  of  Judgments.    See  note,  96  Am.  St.  Bep.  145. 

Defect  in  Complaint  for  Uncwtalnty  should  be  taken  advantage 
of  hj  general  demurrer. 

Approved  in  San  Gabriel  Valley  Bank  t.  Lake  View  Town  Co* 
(Cal.  App.),  86  Pac.  729,  following  rule. 

45  OaL  631-640,  POBTEB  ▼.  HAIOHT. 

Wben  State  Confers  on  Board  of  Public  Oflloeis  Jurisdiction  to 
exercise  discretion  over  matters  within  their  power  to  perform,  the 
courts  cannot  review  the  exercise  of  such  discretion. 

Approved  in  De  Merritt  v.  Weldon,  154  Cal.  551,  98  Pac.  539, 
holding  compensation  of  municipal  officer  fixed  by  council  not  subject 
to  review  by  courts. 

Bight  to  Compel  Prisoners  to  Labor.    See  note,  27  L.  B.  A.  609. 

46  CaL  643-647,  STOCKTON  ▼.  CBEANOBw 

Delegation  by  City  Conncil  of  Power  to  determine  width,  grade, 
material,  etc.,  of  street,  sidewalk,  or  sewer  improvements.  See  notOi 
20  L.  B.  A.  656. 

46  CaL  647-650,  HBNDBBSON  ▼.  McTUCKEB. 

Writ  of  Assistance  can  Issue  only  against  defendants  and  parties 
holding  under  them  bound  by  decree. 

Beaffirmed  in  Fox  v.  Stubenrauch,  2  Cal.  App.  93,  8>3  Pac.  84. 

Jurisdiction  of  Equity  to  Put  Party  in  possession  in  aid  of  decree. 
See  note,  93  Am.  St.  Bep.  164. 

46  Cal.  673-676,  TOWNSEND  ▼.  UTTIS. 

Bight  to  Civil  Action  for  Forcible  entry  and  detainer.  See  note, 
121  Am.  St.  Bep.  400. 

46  Cal.  677-678,  POWELL  T.  LANE. 

One  Wbo  has  Title  and  Present  Bight  of  entry  is  not  guilty  of 
unlawful  or  forcible  entry  if  he  enter  into  a  building,  in  absence  of 
owner,  peaceably  and  in  good  faith. 

Approved  in  Goldstein  v.  Wesbter,  7  Cal.  App.  708,  709,  95  Pac. 
678,  holding  where  no  possession  was  ever  taken  under  lease,  action 
of  forcible  entry  and  detainer  did  not  lie  by  leasee  against  owner 
who  entered  peaceably  and  leased  to  third  party,  placing  him  in 
possession. 

45  Cal.  680-686,  STOCKTON  ETC.  GBAVEL  BOAD  CO.  ▼.  STOCK- 

TON  ETC.  B.  E.  CO. 

What  Constitutes  a  Corporation  De  Facto.  See  note,  118  Am.  St. 
Bep.  257. 

46  CaL  686-689,  BIBD  ▼.  WILCOX. 

One  Wlio  Obtains  Patent  to  Public  Lands  as  pre-emptioner  by 
fraudulently  obtaining  and  forcibly  retaining  possession  from  one 
who  had  taken  preliminary  steps  to  enter  it  as  homestead,  and  by 
fraudulently  procuring  cancellation  of  homestead  entry,  holds  title 
in  trust  for  pre-emptioner. 
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Distinguished  in  Oragie  ▼.  Roberts,  6  Cal.  App.  317,  92  Pac.  101, 
holding  agricultural  claimant  to  land  determined  to  be  mineral  who 
has  had  opportunity  to  contest  question  as  to  character  of  land 
before  land  department  cannot  apply  to  courts  to  enforce  trust  in 
his  favor  against  mineral  claimant,  on  ground  mineral  patent  was 
obtained  by  fraud. 

45  Oal.  696-699,  E8TATB  OF  BAIiLENTINC 

Probate  Court  baa  No  Discretion  to  Refuse  to  set  apart  homestead 
for  use  of  widow  and  minor  children  if  none  was  selected  prior  to 
death  of  decedent,  and  due  application  made  therefor. 

Approved  in  Estate  of  Shively,  145  Cal.  402,  78  Pac.  870,  Estate  of 
Green,  1  Cof.  Prob.  453,  and  Estate  of  Maxwell,  1  Cof.  Prob.  128,  all 
reaffirming  rul«;  Hoppe  v.  Hoppe  (Cal.),  36  Pac.  392,  394,  holding 
homestead  must  be  set  apart  and  cannot  be  partitioned  until  young- 
est child  came  of  age;  Estate  of  Hessler,  2  Cof.  Prob.  359,  where 
there  are  no  children,  homestead  must  be  set  apart  for  widow;  Es- 
tate of  Hayes,  1  Cof.  Prob.  552,  applying  rule  where  minor  child  ap- 
plied for  homestead;  Estate  of  Tate,  1  Cof.  Prob.  218,  setting  apart 
for  life  of  widow  homestead  in  separate  estate  of  husband. 

Distinguished  in  Estate  of  Leahy,  3  Cof.  Prob.  369,  where  realty 
was  purchased  mainly  with  decedent's  separate  funds,  and  there 
are  adult  heirs,  such  realty  should  not  be  set  apart  to  widow  and 
minor  child  absolutely. 

Bights  of  Children  in  Homestead  of  Parent.  See  note,  56  L.  R. 
A.  49. 

Word  'IMEay,"  Used  in  Statute  Providing  for  probate  homestead, 
is  to  be  construed  "shall." 

Approved  in  In  re  Chadboume,  16  Cal.  App.  369,  114  Pac.  1014, 
applying  rule  in .  construing  Code  of  Civil  Procedure,  section  1511; 
Brenner  v.  Los  Angeles,  160  Oal.  79,  116  Pac.  400,  construing  section 
63  of  LoB  Angeles  city  ordinance  for  assessment  and  collection  of  city 
taxes;  Estate  of  Hessler,  2  Cof.  Prob.  355,  Code  of  Civil  Procedure, 
section-  1465,  relating  to  homeetead,  is  mandatory.  See  notes,  1  Cof 
Prob.  219,  556. 

Distinguished  in  Estate  of  Graber,  2  Cof.  Prob.  351,  refusing  to 
remove  executor  for  failure  to  file  inventory  within  statutory  time, 
where  dereliction  caused  by  attorney's  negligence. 
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46  OaL  7-16,  BBENNAN  ▼.  FOBD. 

Speciilcatloxi  of  Statute  of  Limitations  as  Gronnd  of  dexnurTer  is 
sufficient  to  raise  question  without  referring  to  particular  section  re- 
lied on. 

Approved  in  Donahue  ▼.  Stockton  Gas  etc.  Co.,  6  Cal.  App.  281, 
92  Pae.  198,  and  Fay  v.  Costa,  2  Gal.  App.  243,  83  Pac.  276,  both  fol- 
lowing rule. 

Iaw  Implies  Mntaal  Oonveyances  are  to  be  made  concurrently  un- 
der contract  for  exchange  of  lands. 

Beaffimied  in  Buon  ▼.  Oneida  (Community,  177  Fed.  547. 

Wliere  Pleading  Alleges  Agreement^  but  does  not  aver  whether 
it  was  oral  or  written,  it  is  presumed  on  demurrer  that  it  was  in 
writing. 

Beafarmed  in  Leyy  ▼.  Byland,  32  Not.  469,  470,  109  Pac.  908. 

46  OaL  17-19,  STOKES  ▼.  GEDDES. 

Allegation  in  Complaint  in  Equity  to  set  aside  judgment  for  tax 
that  no  notice  was  given  of  proceedings  which  resulted  in  judgment 
is  allegation  of  law  and  not  of  fact. 

Distinguished  in  Whittle  v.  Yanderbilt  Mining  etc.  Co.,  83  Fed. 
53,  where  stockholder  deals  with  corporation,  corporation  is  not  im- 
puted to  have  notice  of  defect  in  title  of  land  conveyed  by  reason 
I  of  knowledge  of  stockholder. 

Effect  of  Judgment  Obtained  upon  unauthorised  appearance  by 
I  attorney.    See  note,  21  L.  B.  A.  856. 

46  Cal.  19-24,  KIMBALL  ▼.  ALAMEDA  COUNTT. 

Appearance  Before  Board  of  Supervisors,  in  proceedings  to  take 
private  land  for  road,  by  one  whose  land  is  about  to  be  taken,  is 
waiver  of  notice  of  meeting. 

Approved  in  County  of  San  Luis  Obispo  v.  Simas,  1  Cal.  App.  180, 
81  Pac.  974,  following  rule. 
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46  Oal.  26-29,  SiABIANI  y.  DOUGHEBTT. 

New  Trial  ^nay  be  Oranted  for  InsuHlclency  of  damages  awarded. 

Approved  in  Aboltin  v.  Heney,  62  Waah.  68,  113  Pae.  247,  grant- 
ing new  trial  where  fifteen  hundred  dollar  yerdiet  rendered  for 
carpenter  who  had  hand  taken  off. 

Inadequacy  of  Damages  as  Ground  for  setting  aside  verdict.  See 
note,  47  L.  B.  A.  33,  45. 

46  OaL  33-42,  STBANG  t.  BTAN. 

Ootenants  in  Mines.    See  note,  91  Am.  St.  Bep.  861. 
Blgbt  of  Cotenant»  Agent,  or  Other  Fiduciary  to  relocate  mining 
claim  for  own  benefit.     See  note,  50  L.  B.  A.  185. 

46  OaL  42-46,  FBIEBMUTH  ▼.  FBIBBMXJTE. 

A  Son  Bemainlng  With  and  Laboring  for  his  father  after  majority 
is  not  ordinarily  entitled  to  pecuniary  compensation,  but  circumstances 
may  show  it  was  expectation  of  both  parties  that  he  should  be  paid, 
in  which  case  he  may  sue  on  quantum  meruit. 

Approved  in  Crane  v.  Derrick,  157  Cal.  672,  109  Pac.  33,  holding 
circumstances  show  son  not  entitled  to  compensation  for  care  of 
mother. 

Presumption  of  Gratuitous  Services  by  Belations.  See  notes,  133 
Adl  St  Bep.  25£;  11  L.  B.  A.  (n.  s.)  880,  900. 

Miscellaneous. — Cited  in  Castagnino  v.  Balletta  (Cal.),  21  Pac.  1098, 
to  point  that  common  counts  may  be  used  in  pleading. 

46  Oal,  45-49,  PEOPLE  T.  DEVINE. 

Voluntary  Confession  Made  to  Officer  while  under  arrest  after  being 
detained  in  custody  more  than  twenty -four  hours  without  being 
brought  before  magistrate  cannot  be  excluded  on  ground  detention 
was  illegal. 

Approved  in  People  v.  Siemsen,  153  Cal.  395,  95  Pac.  866,  holding 
admissible  voluntary  confession  to  officer  while  under  arrest. 

Illegality  of  Arrest  be  Affecting  Confession.  Se^  note,  27  L.  B.  A. 
(n.  s.)  152. 

Proof  of  "Wliat  Witness  Testified  to  on  former  trial  may  be  intro- 
duced if  witness  has  left  state. 

Approved  in  Atchison,  Topeka  etc.  B.  B.  Co.  v.  Osborn,  64  Kan. 
189,  91  Am.  St.  Bep.  189,  67  Pac.  548,  following  rule. 

Stenograplien'  Notes  as  Evidence,  and  right  to  read  them  to  jury. 
See  note,  &1  Am.  St.  Bep.  362. 

Constitutional  Blgbt  of  Accused  to  be  confronted  by  witnesses.  See 
note,  129  Am.  St.  Bep.  42. 

46  Cal.  52-63,  PEOPLE  ▼.  GATES. 

Proof  of  Notoriety  is  as  Material  as  Proof  of  fact  of  adultery  in 
making  out  offense  of  living  in  state  of  open  and  notorious  adultery. 

Approved  in  People  v.  Salmon,  148  Cal.  305,  113  Am.  St.  Bep.  268, 
83  Pac.  43,  2  L.  B.  A.  (n.  s.)  1186,  following  rule. 

Evidence  and  Instructions  as  to  character  of  accused.  See  note,  20 
L.  B.  A.  611. 

46  CaL  68-70,  BICHABDSON  ▼.  LETDENFELDT. 

Notice  of  Intention  to  Improve  Streets  must  describe  place  where 
street  is  to  be  improved. 
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Approved  in  Paeifie  Paving  Co.  ▼.  Verso,  12  Cal.  App.  385,  107  Pac. 
501,  holding  improper  assessment  for  street  improvement  when  reso- 
lution of  intention  described  limits  of  work  inadequately. 

Work  to  be  I>one  upon  Street  Improrement  must  be  determined  by 
board  of  supervisors,  and  judgment  of  no  other  person  can  be  substi- 
tuted. 

Approved  in  Hildreth  v.  City  of  Longmont,  47  Colo.  01,  105  Pae. 
112,  holding  city  engineer  could  determine  location  of  subdrains  to 
protect  sewer  system  when  their  number  and  length  had  been  deter- 
mined by  city. 

Delegation  bgr  CTlty  Oonncil  of  Power  to  determine  width,  grade, 
material,  etc.,  of  street,  sidewalk,  or  sewer  improvements.  See  note, 
20  L.  B.  A.  655. 

46  Oal.  70-73,  MEYEB  T.  TULIiT. 

Injnnctiona  Against  Judgment  for  Matters  subsequent  to  rendition. 
See  note,  30  L.  B.  A.  563. 

46  CaL  85-91,  CALIFOBNIA  PACIFIO  B.  B.  CO.  T.  ABMSTBONG. 

Entry  on  Land  Prior  to  Condemnation  Proceedings  and  construction 
of  road  thereon  does  not  defeat  right  to  condemn. 

Approved  in  Blackwell  etc.  By.  Co.  v.  Bebout,  19  Okl.  72,  91  Pac. 
881,  either  party  may  institute  condemnation  proceedings  after  en- 
try by  railroad  on  land  with  or  without  owner's  consent. 

Nature  of  Ballroad  as  Bealty  or  Personalty.  See  note,  06  L.  B. 
A.  48. 

Value  of  Improvements  Made  by  One  taking  property  by  eminent 
domain  as  element  of  damages.     See  note,  16  L.  B.  A.  807. 

Biglit  to  Set  Off  Benefits  Against  Damages  on  condemnation.  See 
note,  9  L.  B.  A.  (n.  a.)  828. 

46  Cal.  100-102,  PEOPLE  ▼.  EATON. 

Fact  That  Assessment  was  Made  and  Issued  is  material  averment  in 
complaint  to  enforce  collection  of  street  assessment  in  San  Fran- 
cisco. 

Approved  in  Doane  v.  Barber  (Cal.),  9  Pac.  89,  when  pleadings 
put  in  issue  question  of  assessment,  any  facts  going  to  show  no  valid 
assessment  was  ever  levied  were  within  isues. 

46  CaL  103-108,  KIMBALL  v.  MACPHEB80N. 

Title  to  Land  Between  High  and  Low  Water  Mark.  See  note,  45 
L.  B.  A.  239. 

Orant  of  Tide  Lands  to  Municipality.  See  note,  3  L.  B.  A.  (n.  s.) 
823. 

Biglit  of  State  to  Grant  Tide  Lands.  See  note,  22  L.  B.  A.  (n.  s.) 
340. 

46  CaL  108-112,  STANISLAUS  BBIDGE  CO.  V.  HOBSLEY. 

Biglits  and  Duties  of  Toll-bridge  Proprietors.  See  note,  58  L.  B. 
A.  164. 

46  Cal.  114-120,  PEOPLE  v.  MOBTIMEB. 

Law  Changing  Forms  of  Criminal  Procedure  relating  to  crimes  com- 
mitted before  act  was  passed  is  not  ex  post  facto. 
I  Omf.  Not«s — 49 
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Approved  in  Harris  t.  United  States,  4  Okl.  Cr.  318,  111  Pac. 
9SSj  applTing  rule  to  law  curtailing  number  of  peremptory  challenges; 
State  V.  Newcomb,  58  Wash.  420,  109  Pac.  357,  applying  rule  to  mode 
of  selecting. 

46  Oal.  121-124,  PEOFLE  ▼.  BUSSELL. 

Defendant  Who  Undertakes,  as  Witness  on  his  own  behalf,  to  state 
all  that  transpired  may  be  asked  on  cross-examination  if  he  has 
omitted  anything  pertinent,  and  his  attention  may  be  directed  to  the 
precise  point,  by  asking  if  a  certain  thing  did  not  occur. 

Beaifirmied  in  People  v.  Dayis,  1  Gal.  App.  11,  81  Pac.  717. 

Oross-examtnatlon  of  B^fandant  In  Criminal  Casae.  See  note,  16 
L.  B.  A.  672. 

46  Oal.  124-134,  VAN  VAOTOB  ▼.  WALKUP. 

Cotirt  may  Determine  That  Alleged  Libelous  Language  is  susceptible 
to  double  meaning,  one  of  which  is  libelous. 

Approved  in  Lauder  v.  Jones,  13  N.  D.  540,  101  N.  W.  911,  uphold- 
ing complaint  when  language  was  susceptible  to  libelous  construction. 

46  Cal.  134-138,  ANDEBSON  ▼.  BIDEB. 

Later  Tax  Deed  Prevails  Over  Earlier. 

Approved  in  Excelsior  Springs  v.  Henry,  99  Mo.  App.  453,  73  S.  W. 
944,  purchaser  at  tax  sale  takes  subject  to  all  subsequent  valid  tax 
liens;  Oakland  Cemetery  Assn.  v.  County  of  Bamsey,  98  Minn.  408, 
116  Am.  St.  Bep.  377,  108  N.  W.  858,  tax  title  based  on  later  sale 
under  earlier  lien  prevails  over  title  on  earlier  sale  under  later  lien. 

Distinguished  in  Parker- Washington  Co.  v.  Corcoran,  150  Mo.  App. 
195,  129  S.  W.  1032,  as  between  assessments  for  different  street  im- 
provements, lien  of  one  earlier  in  point  of  time  is  auperior. 

Necessity  of  Immediate  Payment  on  Tax  Sale.  See  note,  33  L.  B. 
A.  481. 

46  Cal.  141-154,  PEOPLE  v.  SOUTHWELL. 

Under  Section  278,  Practice  Act,  Motion  to  set  aside  indictment 
is  addressed  to  irregularities  in  proceedings  of  valid  grand  jury,  and 
not  to  irregularities  in  formation  of  grand  jury. 

Approved  in  People  v.  Hatch,  13  Cal.  App.  526,  109  Pac.  1099,  hold- 
ing under  section  995,  Penal  Code,  no  mere  irregularities  in  formation 
and  impanelment  of  grand  jury,  other  than  such  as  are  grounds  of 
challenge,  are  grounds  for  setting  aside  indictment;  Shivers  v.  Terri- 
tory of  Oklahoma,  13  Okl.  472,  74  Pac.  901,  objection  that  indictment 
was  not  properly  indorsed  cannot  first  be  presented  on  appeal. 

Enumeration  in  Statute  of  Orounds  for  setting  aside  indictment  ex- 
cludes all  other  grounds. 

Beaffirmed  in  State  v.  Tough,  ISJ  N.  D.  429,  96  N.  W.  1026. 

Organization  of  Grand  Jnry.    See  note,  27  L.  B.  A.  776. 

Number  of  Grand  Jurors  Necessary  to  concur  in  indictment.  See 
note,  28  L.  B.  A.  35. 

Miscellaneous. — Cited  in  Evans  v.  Willis,  22  OkL  322,  97  Pac,  1051, 
19  L.  B.  A.  (n.  s.)  1050,  prohibition  lies  to  restrain  proceedings  under 
void  indictment. 
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46  OaL  154-162,  PITTB  ▼.  SHIPLEY. 

Plaintiff  In  Action  to  Qnlet  Title  cannot  preyail  unless  he  shows 
title  in  himself. 

Approved  in  Williams  t.  San  Pedro,  153  Cal.  49,  94  Pae.  236,  holding 
plaintiff  in  action  to  quiet  title  to  tide  lands  cannot  have  judgment 
when  he  holds  under  void  certificates  of  purchase. 

Word  Repeatedly  Used  in  Statute  is  presumed  to  have  same  mean- 
ing throughout. 

Approved  in  State  v.  Greene,  154  Ala.  257,  46  So.  271,  following 
rule;  City  of  Elkhart  v.  Lipschitz,  164  Ind.  674,  74  N.-  E.  529,  holding 
words  "to  direct  location"  of  slaughter-houses  have  same  meaning  in 
two  sections  of  statute. 

46  CaL  171-174,  IJNDEN  v.  CASE. 

Injunction  Does  not  Lie  to  Bestrain  supervisors  from  incurring  lia- 
bilities which  are  not  legal  charge  against  county. 

Approved  in  Winn  v.  Shaw  (Cal.),  25  Pac.  244,  denying  injunction 
at  suit  of  taxpayer  to  restrain  county  auditor  from  issuing  warrant 
for  payment  of  alleged  illegal  claim  allowed  against  county  by  super- 
visors. 

No  Order  of  Board  of  Superviaon  is  valid  unless  authorized  by  law. 

Approved  in  Theis  v.  Board  of  Commrs.  of  Beaver  Co.,  22  Okl.  340, 
341,  97  Pac.  976,  holding  void  contract  of  supervisors  with  broker  for 
sale  of  county  bonds. 

46  OaL  187-190,  LAWBENOE  ▼.  BOOTH. 

In  Action  Brougbt  by  State  to  Annul  Certiflcate  of  purchase  of  state 
land  for  failure  to  make  payment,  cost  of  publishing  summons  must 
be  taxed  to  defendant,  but  must  be  paid  by  state  if  it  cannot  be  had 
from  defendant. 

Approved  in  Cahill  v.  Colgan  (Cal.),  31  Pae.  618,  holding  state 
liable  for  costs  of  receivership  in  suit  brought  by  state,  when  ap- 
pointment was  void. 

46  OaL  201-204,  HABTLET  ▼.  BBOWN. 

Judgment  Dissolving  Partneisliip  and  Directing  Sale  of  partnership 
property  and  division  of  proceeds  is  final  judgment. 

Approved  in  Costello  v.  Scott,  30  Nev.  88,  90,  94  Pac.  223,  holding 
judgment  dissolving  partnership  as  final  and  appealable,  although  right 
was  reserved  to  make  supplemental  decree. 

46  Oal.  204-208,  OLABK  v.  DUKNAM. 

Judgment  Dissolving  Partnership  and  Directing  Sale  of  partnership 
property  and  division  of  proceeds  is  final  judgment. 

Distinguished  in  Doudell  v.  Shoo,  159  Cal.  453,  114  Pac.  581,  judg- 
nent  determining  fact  of  partnership  and  existence  of  mutual  un- 
liquidated claims  not  final. 

46  OaL  20^213,  GK>LDSMITH  V.  SAWTEB. 

Facts  of  Wbldi  Ooorts  will  take  judicial  notiee.  See  note,  124  Am. 
St.  Bep.  52.  * 
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46  OaL  214-217,  McMAHON  ▼.  SAN  MATEO  00T7KTT. 

Under  Act  of  1870,  for  Improvement  of  San  BCateo  Higbways,  super- 
▼isors  cannot  submit  bond  issue  unless  proelamation  states  specific 
object  for  which  money  is  to  be  expended. 

Cited  in  Jenkins  t.  Williams,  14  Cal.  App.  95,  111  Pac.  118,  argu- 
endo. 

46  OaL  218-222,  STONS  ▼.  BUMPUS. 
Liability  for  Damming  back  stream.    See  note,  59  L.  B.  A.  900. 

46  Oal.  222-234,  HABP  ▼.  OALAHAK. 

Mortgage  Claim  Against  Estate  must  be  presented  for  allowance  to 
administrator. 

Distinguished  in  Clayton  v.  Dinwoodey,  33  Utah,  263,  93  Pac.  727, 
holding  presentation  to  executors  of  claim  based  on  breach  of  de- 
cedent's warranty  deed  not  jurisdictional  to  action  thereon. 

46  OaL  245-248,  PEOPLE  ez  reL  BUBDELL  ▼.  PBOBATE  OOUBT. 

Probate  Court  can  Order  Change  of  Venue  of  trial  of  issue  of  fact 
to  be  tried  during  probate  proceedings. 

Approved  in  State  y.  Superior  Court,  40  Wash.  448,  111  Am.  St. 
Bep.  915,  82  Pac.  876,  2  L.  R.  A.  (n.  s.)  568,  upholding  change  of  venue 
ordered  in  garnishment  proceedings. 

46  OaL  248-256,  BEE  ▼.  SAN  FBANCISCO  ETC.  B.  B.  CO. 

Bight  of  Servant  to  Bemuneration  for  Extra  WorlL  See  note,  30 
L.  B.  A.  (n.  s.)  655. 

46  OaL  269-266,  HIOGINS  v.  HIOOIN& 

Where  Property  Purchased  With  Commonlty  Fnnda  is  conveyed  to 
wife  by  husband  with  intent  that  it  shall  be  her  separate  property, 
it  operates  as  gift  from  husband  to  wife. 

Approved  in  Wright  v.  Wright  (Cal.),  41  Pac.  696,  following  rule. 

What  ia  Community  Property.  See  notes,  126  Am.  St.  Rep.  107; 
4  Cof.  Prob.  49. 

Effect  of  Conveyance  by  Husband  to  Wife.  See  note,  69  L.  B.  A. 
378. 

Wife  may  Claim  Homestead  to  Extent  of  husband's  interest  in 
property  owned  by  him  as  tenant  in  common,  and  on  which  they  re- 
side. 

Approved  in  Estate  of  Davidson,  159  Gal.  100,  103,  115  Pac.  50,  51, 
following  rule;  Swan  v.  Walden,  156  Cal.  199,  200,  134  Am.  St.  Rep. 
118,  103  Pac.  933,  holding  void  deed  by  husband  to  property  held 
in  joint  tenancy  after  declaration  of  homestead  thereon  by  wife. 

Widow  to  Whom  Probate  Court  has  Set  Apart  a  homestead  may, 
if  she  remarries,  claim  second  homestead  on  estate  of  second  husband. 

Cited  in  Estate  of  Green,  1  Cof.  Prob.  454,  arguendo. 

Wife  may  Show  by  Parol  That  Conveyance  of  Property  to  her  by 
bargain  and  sale  deed  was  gift. 

Approved  in  Estate  of  Fay,  3  Cof.  Prob.  271,  declarations  of  person 
since  deceased  are  admissible  to  effect  that  his  eetate  is  community 
property. 

Parol  Evidence  as  to  Consideration  of  Deed.  See  note,  20  L.  R.  A. 
112. 
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46  OftL  266-269,  SWIFT  v.  SWIFT. 

Where  Contract  to  Bepay  Money  Loaned  is  Void  under  itatute  of 
frauds,  law  presumes  promise  to  repay  on  demand. 

Beaflirmed  in  Bowman  v.  Wade,  54  Or.  352,  103  Pac.  74. 

When  Forcible  Entry  was  npon  Possession  of  Tenant  landlord  can- 
not maintain  action. 

Beaffirmed  in  Cbezum  ▼.  Campbell,  42  Wash.  567,  85  Pac.  51. 

Statute  of  Frauds — Agreements  not  to  be  performed  within  a  year. 
See  note,  138  Am.  St.  Bep.  596. 

46  Oal.  270-279,  POIACK  v.  SHAFEB. 

Bight  to  Civil  Action  for  forcible  entry  and  detainer.  See  note, 
121  Am.  St.  Bep.  373,  374. 

46  CaL  279-286,  BOWEBS  T.  OHEBOKEE  BOB. 
Oonrt  has  Discretion  to  Allow  Benewal  of  motion  once  denied. 
Beaffirmed  in  Lawson  ▼.  Iiawfion,  15  Cal.  App.  500,  115  Pac.  463. 

46  Cal.  287-289,  BBADBUBY  ▼.  CBONISE. 
Findings  Contrary  to  Admitted  Facts  must  be  disregarded. 
Beaffirmed  in  Lambert  ▼.  Lambert,  1  Gal.  App.  115,  81  Pac.  716. 

46  CaL  302-304,  PEOPLE  ▼.  STBONQ. 

Jury  may  Consider  Attempt  to  Escape  as  circumstancoxin  determin- 
ing guilt  or  innocence  of  prisoner. 

Beaffirmed  in  People  v.  Petruzo,  13  Oal.  App.  579,  110  Pac.  328. 

Judgment  will  not  be  Beyersed  for  Alleged  Errors  in  instructions, 
in  criminal  case,  when  testimony  is  not  in  record,  if  from  nature  of 
case  testimony  might  have  justified  the  instructions. 

Beaffirmed  in  People  v.  Horton,  7  Oal.  App.  36,  93  Pac.  383. 

Miscellaneous. — Cited  in  People  v.  Bowers  (Cal.),  18  Pac.  667,  to 
point  that  in  criminal  ease  court  may  permit  state  to  offer  evidence 
after  defense  is  begun. 

46  Cal.  304-320,  ESTATE  OF  SCHBOEDEB. 

Statute  of  Limitations  Does  not  Bun  while  administration  is  pend- 
ing and  unsettled  ad  to  claims  against  estate  which  have  been  al- 
lowed. 

Approved  in  In  re  Tuohy's  Estate,  33  Mont.  247,  83  Pac.  491,  fol- 
lowing rule;  Shively  v.  Harris,  5  Cal.  App.  515,  90  Pac.  971,  final 
judgment  against  estate  is  an  allowed  claim,  >and  statute  does  not  run 
against  it  while  administration  is  pending. 

One  Who  Does  not  Claim  Any  Interest  in  real  estate  cannot  con- 
test order  of  probate  court  directing  it  to  be  sold  to  pay  debts. 

Approved  in  Estate  of  Bishop,  5  Haw.  289,  holding  appellant  from 
order  admitting  will  to  probate  must  show  prima  facie  that  he  is  an 
heir  at  law  of  deceased. 

46  Cal.  323-327,  ATHEBTOM*  ▼.  FOWIiEB;   S.  C,  91  U.  a  143,  23 
L.  Ed.  265. 
Interest  on  Unliquidated  Damages.    See  note,  28  L.  B.  A.  (n.  s.) 
46. 
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46  Cal.  332-^2,  HATDEN  ▼.  HAYBEN. 

Amendments  to  Pleadings  may  be  Refused  at  discretion  of  eoart 
unless  good  cause  is  shown. 

Approved  in  H.  P.  Smith  Co.  v.  Suttich,  10  Cal.  App.  541,  102  Pac. 
684,  holding  proposed  amendment  to  conform  to  evidence  properly 
refused  when  there  was  no  evidence  to  support  it,  and  no  good  cause 
shown. 

If  Judgment  Removing  Alleged  Oloud  on  Title  is  obtained  by  fraud, 
it  may  be  set  aside  in  equity. 

Approved  in  Hanley  v.  Hanley,  4  Cof.  Prob.  479,  upholding  equity 
jurisdiction  to  set  aside  order  setting  apart  homestead  procured  by 
fraud. 

Wbere  Judgment^  Tbougb  Void  in  Fact,  is  valid  on  face,  bona  fide 
purchasers  under  it  are  protected. 

Eeaffirnned  in  Boyle  v.  Hampton,  159  Cal.  734,  116  Pac.  41. 

46  OaL  342-^6^  DE  WITT  ▼.  DUNCAN. 

Judicial  Power  Orer  Eminent  DonuUxL  See  note,  22  L.  R.  A.  (n.  s.) 
21,  72,  111,  113. 

46  Cal.  346-354,  13  Am.  Rep.  213,  O0BURN  ▼.  CONNOR. 

Upper  Owner  of  Land  has  Easement  over  land  of  lower  owner  for 
purpose  of  natural  discharge  of  surface  water. 

Approved  in  Heier  v.  KruU,  160  Cal.  444,  117  Pac.  531,  and 
McDaniel  v.  Cummings  (Cal.),  22  Pac.  217,  both  following  rule; 
Weet  V.  Girard  (Cal.),  4  Pac.  666,  wh-ere  ooterminous  tracts  of  land 
are  in  such  position  that  lower  tract  owes  servitude  to  upper  to 
receive  surface  water,  it  cannot  be  forced  back  on  dominant  tract  by 
any  act  of  servient  owner;  Hume  v.  City  of  Des  Moines,  146  Iowa,  641, 
125  N.  W.  852,  holding  city  liable  for  injury  to  lands  of  upper  owner 
due  to  negligence  in  constructing  street  embankment  by  which  water 
was  dammed  back;  Chicago  B.  I.  &  P.  Ry.  Co.  v.  Groves,  20Okl.  111,93 
Pac.  758,  22  L.  R.  A.  (n.  s.)  802,  holding  water  flowing  in  well-defined 
channel  cannot  be  thrown  back  on  upper  tenement. 

Natural  Mode  of  Discharge  of  Surface  Drainage  cannot  be  changed 
by  ditches  to  injury  of  lower  owner. 

Approvedmin  Shaw  v.  Sebastopol,  159  Cal.  624,  115  Pae.  214,  Gal- 
breath  V.  Hopkins,  159  Cal.  302,  113  Pac.  76,  Peck  v.  Peterson,  15  Cal. 
App.  547,  115  Pac.  328,  Humphreys  v.  Moulton,  1  Cal.  App.  258,  81 
Pac.  1085,  and  Davis  v.  Fry,  14  Okl.  348,  78  Pac.  182,  69  L.  R.  A.  460, 
all  following  rule;  Cox  v.  Odell,  1  Cal.  App.  686,  82  Pac.  1087,  hold 
ing  where  surface  waters  have  no  natural  channel  of  escape,  owner 
of  land  on  which  they  accumulate  cannot  alter  mode  of  escape  to 
injury  of  lower  owners. 

Distinguished  in  Drew  v.  Hicks  (Oal.),  35  Pac.  565,  holding  rule 
d>oes  not  apply  where  surface  water  is  turned  on  lower  owner  by 
artificial   changes  in  land   of  upper   owner. 

Right  of  Land  Owner  to  Accelerate  or  diminish  flow  of  water  to 
or  from  lands  of  another.    See  note,  85  Am.  St.  Rep.  720,  721. 

Right  of  Owner  of  Lower  as  Against  Upper  Land  Owner  to  obstruct 
surface  water  in  natural  channel.  See  note,  22  It.  R.  A.  (n.  s.)  791, 
792,  801. 

Rights  as  to  Flow  of  Surface  IT^ater.    See  note,  21  L.  R.  A.  598. 


775  KOTES  ON  CALIFOBNIA  BEPOBTS.    46  Cal.  355-407 

46  OaL  865-357,  PEOPUB  T.  KELLT. 

Separation  of  Juiy  Held  IiuniflLcient  to  eonatitute  mJseonduet  war- 
raivtizi^  new  trial. 

Approved  in  SMvers  ▼.  Territory,  18  Okl.  477,  74  P«c.  903,  tech- 
nioal  separation  of  jiuy  held  harmless. 

Older  of  Oovrt  Made  by  Oonseiat  of  Defendant  allowing  jnry  to 
deliver  sealed  verdict  to  sheriff  and  be  discharged  when  they  should 
agree  during  night  eannot  be  eomplained  of  by  defendant. 

Approved  in  People  T.  Duffek,  163  Mich.  209,  128  N.  W.  250,  up- 
holding order  allowing  jury  without  defendant's  consent  to  deliver 
sealed  verdict  to  sheriff  and  open  same  when  they  reassembled  in 
court. 

MIscondiict  of  Jnron,  Otlier  Than  Their  Separation,  for  whicli 
verdict  m«y  be  set  aside.    See  note,  134  Am.  St.  Bep.  1041. 

Orlme  of  Arson,  and  who  may  commit  same.  See  notOi  101  Am. 
St.  Bep.  24. 

46  OaL  361-370,  OATES  ▼.  SAIJtfOK. 

Parol  Partition  by  Tenants  in  Common  is  void  when  any  of  co- 
tenants  are  married  women. 

Approved  in  Oliver  v.  Williams,  163  Ala.  382,  50  So.  939,  parol 
partition  between  tenants  in  common  followed  by  possession  held 
binding. 

Possession  of  IrfOid  as  Notice  of  Title.  See  note,  13  L.  B.  A.  (n.  s.) 
75. 

OondusiTenesB  of  Prior  Decisions  on  subsequent  appeals.  See  note, 
84  L.  B.  A.  324. 

46  CaL  386-387,  MASON  ▼.  AUSTIN. 

Question  as  to  Sufficiency  of  Pleading  cannot  be  raised  on  appeal 
from  order  granting  new  trial. 

Approved  in;  Baskin  v.  Bobarts  (Cal.),  35  Pae.  764,  question 
whether  conclusion  of  law  is  justified  by  finding  of  fact  cannot  be 
considered  on  appeal  from  order  denying  new  triaL 

46  OaL   889-392,  WOODS  ▼.   SAWTEIJ.E. 

Application  to  Purchase  State  Lands  must  conform  to  statute. 

Approved  in  Moran  v.  Bonynge,  157  Cal.  299,  107  Pac.  314,  holding 
pleadings  by  intervener  in  contest  of  right  to  purchase  state  lands 
do  not  show  conformity  to  statute  in  application  to  purchase;  Gil- 
son  V.  Bobinson  (Cal.),  7  Pac.  430,  holding  void  certificate  of  pur- 
chase of  state  lands  issued  before  plat  of  survey  has  been  approved 
by  government  ofiS.cer  or  filed. 

Approval  of  Application  to  Purchase  State  Lands  does  not  raise 
presumption  that  application  conformed  to  statute. 

Approved  in  Moran  v.  Bonynge,  157  Cal.  299,  107  Pae.  314,  accept- 
ance by  surveyor  general  of  part  of  purchase  money  and  issuance  of 
certificate  of  purchase  does  not  excuse  interveners  in  contest  of  right 
to  purchase  state  lands  from  alleging  facts  to  show  valid  applica- 
tion. 

46  Oal.  898-407,  EIBX  ▼.  BHOADB. 

Ballot  Should  not  be  Bejected  Simply  because  it  differs  from  regu- 
lations prescribed  in  code  in  matters  over  which  elector  has  no  con- 
troL 
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Approved  in  Bampendahl  ▼.  Crump,  24  Okl.  888,  105  Pac.  206,  ro- 
aifirming  rule;  Matter  of  the  Contested  Senatorial  Election,  10  Haw. 
224,  upholding^  ballot  containing  mark  evidently  result  of  accident 
in  printing;  Bemster  v.  Sullivan,  36  Ind.  App.  396,  75  N.  E.  864, 
statutes  affecting  franchise  must  be  liberally  construed;  Esquibel  v. 
Chaves,  12  N.  M.  504,  7ft  Pae.  512,  fact''  that  ballot  contains 
partj  emblem  at  head  but  not  all  names  of  party  candidates  does 
not  render  it  void;  State  v.  Spires,  152  N.  C.  6,  67  S.  E.  41,  differ- 
ences in  sizes  of  baUots  does  not  avoid  election;  Town  of  West- 
ville  ▼.  Town  of  Stillwell,  24  Okl.  897,  105  Pac.  666,  construing 
section  12  of  election  law  of  1907,  requiring  elector  at  special  elec- 
tion to  subscribe  certain  affidavit;  Town  of  drove  v.  Haskell,  24 
Okl.  725,  104  Pac.  63,  upholding  election  although  ballots  differed  in 
details  from  those  required  by  statute. 

Irregularities  Ayolding  Elections.    See  note,  90  Am.  St.  Bep.  81. 

AAdaTlt  to  Written  Statement  of  Grounds  of  election  contest  may 
be  in  ordinary  form  of  verification  to  pleading. 

Approved  in  Lane  v.  Bailey,  29  Mont.  551,  75  Pac.  192,  following 
rule;  Murphy  v.  Levengood,  31  Mont.  35,  77  Pac.  311,  upholding 
affidavit  when  grounds  were  on  information  and  belief. 

Miscellaneous. — Cited  in  Lantz  v.  Fishburn  3  Cal.  App.  665,  91 
Pac.  817,  to  point  that  validity  of  deeds  under  bond  act  must  depend 
upon  strict  compliance  with  statutory  provisions. 

46  OaL  409-416,  MALONE  ▼.  HAWLET. 

Dsfendant,  in  Action  for  Damages  caused  by  injury  from  defective 
appliance,  must  have  known,  or  ought  to  have  known,  of  defect 
to  justify  recovery. 

Approved  in  St;eme  v.  Mariposa  Commercial  etc.  Co.,  153  Cal.  523, 
97  Pac.  69,  following  rule. 

An  Esssntial  Condition  for  Bight  of  Becovery  for  injury  from  de- 
fective appliance  is  that  servant  did  not  know  of  defect  and  had 
no  equal  means  of  knowing  with  master. 

Approved  in  Wright  v.  Pacific  Coast  Oil  Co.  (Cal.),  53  Pac.  1090, 
refusing  recovery  for  injury  from  defective  appliance  where  servant 
had   equal   means   of   knowing  with    master. 

Knowledge  as  Elem«nt  of  Employer's  Liability.  See  note,  41  L. 
B.  A.  67. 

Condition  in  Life  of  Injured  Party  cannot  be  considered  in  his 
action  for  damages  for  wrongful  injury. 

Beaffirmed  in  Johnston  v.  Beadle,  6  Cal.  App.  253,  91  Pac.  1012. 

Mental  Suffering  of  Injured  Par^  Is  Element  of  damages  in  action 
for  wrongful  injury. 

Approved  in  Merrill  v.  Los  Angeles  Gas  etc.  Co.,  158  Cal.  508,  139 
Am.  St.  Bep.  134,  111  Pac.  538,  and  Melone  v.  Sierra  By.  Co.,  151 
Cal.  116,  91  Pac.  523,  both  following  rule. 

46  OaL  416-620,  SAVINGS  &  LOAK  SOCIETY  ▼.  AUSTIN. 

If  Tax  Is  Conceded  to  be  Illegal,  it  does  not  necessarily  follow  that 
equity  will  restrain  sale  for  delinquency. 

Approved  in  Crocker  v.  Scott,  149  Cal.  594,  87  Pac.  110,  dissolving 
injunction  to  restrain  enforcement  of  illegal  tax. 

Ihju&ctioiL  Against  Collection  of  Illegal  Taxes.  See  notSi  22  L. 
B.  A.  704. 
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Taxation  of  Mortgage  and  Boal  Estate  at  full  ralne  as  doable 
taxation.    Bee  note,  23  L.  B.  A.  (n.  8.)   154. 

Power  to  Tax  Mortgages.    See  note,  16  L.  B.  A.  60. 

Power  of  State  Leglslatare  to  exempt  from  taxation.  See  note, 
19  L.  B,  A.  79. 

46  OaL  5S(K634^  THOBNE  ▼.  HAMMOND. 

Failure  to  Pay  Pnrchase  Money  on  Tender  of  deed  according  to 
contract  of  sale  destroys  right  to  set  up  contract  as  defense  to  action 
of  ejectment  by  vendor. 

Approved  in  Hooper  r.  Yonng,  10  Cal.  App.  595,  102  Pae.  952, 
plaintiffs  in  ejectment  claiming  under  mortgagor  whose  debt  is  out- 
lawed and  which  they  repudiate  have  no  equities  as  against  legal 
title. 

Nature  of  Interest  of  Vendor  or  Vendee  in  land  contract  as  real  or 
pereonal  property.    See  note,  57  L.  B.  A.  653. 
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Possession  of  One  Tenant  In  Oonunon  is  deemed  to  be  possession  of 
both,  until  notice  of  adverse  holding  is  given. 

Approved  in  Tabler  v.  Peverill,  4  Cal.  App.  676,  88  Bac.  996,  holding 
community  property  held  by  divorced,  wife  not  adverse  until  notice 
of  such  adverse  helding  was  brought  to  husband. 

Creation  of  Prescriptiye  Title  by  adverse  possession  of  one  co- 
tenant.    See  note,  109  Am.  St.  Bep.  620. 

46  CaL  540-545,  PEOPI.E  ▼.  BAMILTON. 

It  is  Only  When  Testimony  of  Prosecntrix,  in  case  of  rape  upon 
young  girl,  is  not  only  uncorroborated  but  inherently  improbable  that 
verdict  of  guilty  will  be  set  aside. 

Approved  in  People  v.  Ah  Lung,  2  Cal.  App.  280,  83  Pac.  297, 
refusing  to  interfere  with  conviction  for  rape  on  young  girl  where 
there  was  some  corroboration;  People  v.  Moore,  155  Cal.  241,  100 
Pac.  690,  refusing  to  reverse  conviction  in  case  of  rape  on  young 
girl  where  testimony  was  conflicting  and  both  prosecutrix  and  de- 
fendant were  to  some  extent  corroborated;  People  v.  Caulfield,  7 
Cal.  App.  657,  95  Pac.  666,  sustaining  conviction  for  rape  where 
testimony  of  prosecutrix  was  not  inherently  improbable,  and  was 
corroborated;  State  v.  Cowing,  99  Minn.  135,  108  N.  W.  856,  reversing 
conviction  for  rape  where  testimony  of  proeecutrix  was  conflicting 
and  but  slightly  corroborated;  Beeves  v.  Territory,  2  Okl.  Cr.  359, 
101  Pae.  1042,  upholding  conviction  on  uncorroborated  testimony  of 
prosecutrix. 

46  CaL  545-646,  HABA8ZTHY  ▼.  HOBTON. 

Extract  from  Minutes  of  Clerk  Signed  by  Jndge  in  course  of  pro- 
ceedings from  day  to  day  is  not  bill  of  exceptione. 

Approved  in  Big  Ka.nawhti  Co.  v.  Jones,  45  Colo.  384,  102  Pac.  172, 
stenographer's  notes  signed  by  judge  but  certified  and  approved  as 
biU  of  exceptione  is  unavailable  as  bill. 

46  Cal.  547-549,  TBEADWEIiL  v.  HOLLOWAT. 

Factor  Selling  Goods  on  Commission  and  failing  to  remit  to  prin- 
cipal creates  debt  in  fiduciary  capacity. 
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Disapproved  in  Crosbj  ▼.  Miller,  YaughzL*  4b  Co.,  25  B.  I.  175,  55 
Atl.  329,  discharge  in  bankruptcj  cancels  debt  incurred  by  failure  of 
broker  to  return   collateral  eeeurities  deposited  by   customer. 

46  OaL  549-^53,  LOW  Y.  I.EWI8. 

Municipal  Corporatiou  cannot  Tax  its  own  property. 

Approved  in  Kleinsorge  v.  Burgbacher,  6  Gal.  App.  352,  92  Fae. 
202,  holding  timber  lands  which  have  reverted  to  state  tox.  nonpay- 
ment of  cash  price  not  subject  to  taxation. 

Exemption  from  Taxation  or  AMMsment  of  lands  owned  by  govern- 
nkental  bodies,  or  in  which  they  have  an  interest.  See  note,  132  Am. 
St.  Bep.   298,  309,  349. 

46  OaL  653-656,  WILLIAMS  v.  OOBCOBAN. 

Local  Aaeessments  for  Beneflte,  on  property  exempt  from  general 
taxation.     See  note,  35  L.  B.  A.  34. 

46  OaL  667-659,  HUTOHINaS  ▼.  EBELEB. 

Default  to  Oomplalnt  Oonfeesea  all  material  facts  alleged. 

Approved  in  Madison  v.  Octave  Oil  Co.,  154  Cal.  770,  99  Pac.  177, 
holding  default  to  cross-complaint  waived  by  consent  to  allow  plain- 
tiff to  file  amended  complaint. 

Defendant  Who  has  had  His  Day  in  court  is  estopped  from  ques- 
tioning validity  of  decree. 

Approved  in  San  Gabriel  Valley  Bank  v.  Lake  View  Town  Co., 
4  Oal.  App.  634,  89  Pac.  362,  holding  defendant  could  not  contest 
validity  of  decree  of  foreclosure  when  by  default  he  had  confessed 
eseential  allegations;  San  Gabriel  Valley  Bank  v.  Lake  View  ,Town 
Co.  (Cal.  App.),  86  Pac.  729,  holding  default  of  party  in  suit  to  fore- 
close mortgage,  where  it  was  alleged  on  information  and  belief  that 
Buch  party  had  an  interest  in  premises  mortgaged,  but  subject  to 
mortgage,  confesses  such  allegations  and  bars  assertion  of  hie  claim. 

46  OaL  66&-664,  13  Am.  Bep.  217,  EINO  ▼.  HANEY. 

Oro88-ezamination  of  Ineligible  Witnefls  whose  testimony  was  ad- 
mitted subject  to  motion  to  strike  out  waives  objection  thereto. 

Approved  in  Mc Williams  v.  Lake  Shore  etc.  B.  Co.,  146  Mich.  221, 
109  N.  W.  273,  holding  court  had  discretion  to  refuse  to  strike  out 
certain  testimony  as  hearsay;  Menardi  ▼.  Wacker,  32  Nev.  172,  105 
Pac.  288,  arguendo. 

46  OaL  564-673,  ESTATE  OF  MINEB. 

Adminifftrator'8  GommissionB  Should  not  be  Allowed  until  final  ae- 
eount  and  distribution. 

Approved  in  Estate  of  Shillaber,  1  Cof.  Prob.  125,  following  rule. 
See  note,  2  Cof.  Prob.  369. 

Administrator  is  Entitled  to  Oounsel  Fees  for  all  matters  touching 
estate. 

Approved  in  Estate  of  Chittenden,  1  Cof.  Prob.  2,  allowing  coun- 
sel fees  incurred  by  executor  in  probating  will  though  he  renounced 
right  before  letters  granted.    See  note,  1  Cof.  Prob.  155. 

46  Cal.  575-576,  O'NEU.  T.  DOUGHEBTY. 

Bankruptcy   of  Party  After  Judgment   does   not   prevent    appeal 
being  taken  in  his  name,  but  it  may  be  prosecuted  in  name  o£ 
Bignee. 
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Approved  in  Sykea  ▼.  Beck,  12  N.  D.  262,  96  N.  W.  846,  appeal 
prosecuted  bj  parehaeer  of  subject  matter  after  judgment. 

Bight  to  Appeal  as  a  Party  interested  or  injured,  See  note,  119 
Am.  St.  Bep.  748. 

46  Cal.  676-580,  SHEBMAK  ▼.  MITCHELIi. 

Bole  Tliat  Where  There  is  Substantial  Conflict  of  evidence  appel- 
late court  will  not  grant  n^w  trial  because  verdict  is  against  weight 
of  evidence  does  not  apply  to  trial  court,  where  judge  may  grant 
new  trial  even  if  evidence  is  conflicting. 

Approved  in  Serivani  v.  Dondero  (Cal.),  44  Pac  1036,  sufftetining 
order  for  new  trial  when  verdict  was  rendered  on  conflicting  evi- 
dence. 

Where  Order  Qranttng  New  Trial  is  Made  on  Condition,  compliance 
th^ewith  operates  as  grant  of  new  trial. 

Approved  in  Winningham  v.  Philbrick,  56  Wash.  41,  105  Pac.  145, 
failure  to  accept  reduction  of  verdict  in  time  limited  by  order  grant- 
ing new  trial  on  such  condition'  renders  order  absolute. 

46  Cal.  582-^89,  NOBTHAM  Y.  GOBDON. 

Offer  to  Perform  Services  for  Another  if  he  will  comply  with  con- 
ditions of  offer  creates  no  contract  unless  such  ather  complies  with 
conditions. 

Approved  in  State  v.  Board  of  State  Prison  Oommrs.,  37  Mont.  392, 
96  Pac.  741,  following  rule;  Arnold  v.  Cason,  95  Mo.  App.  437,  69 
S.  W.  37,  holding  offer  of  building  materials  not  accepted  by  order 
differing  in  specifloations  from  offer. 

46  Cal.  589-600,  13  Am.  Bep.  220,  BUCKNALL  T.  STOBT. 

Payment  of  Money  on  Assessment  for  street  improvement  which 
was  void  on  its  face  is  voluntary. 

Approved  in  Standard  Box  Co.  v.  Mutual  Biscuit  Co.,  10  Cal.  App. 
759,  103  Pac.  943,  payment  of  higher  market  price  for  boxes,  after 
expiration  of  contract,  as  condition  for  delivery,  is  not  compulsory 
payment;  Null  v.  Superior  Court,  4  Cal.  App.  211,  87  Pac.  394,  where 
judgment  is  paid  under  legal  compulsion  it  may  be  reviewed  on  eer- 
tiorari. 

Distinguished  in  Lewis  v.  San  Francisco,  2  Cal.  App.  117,  82  Pac. 
1108,  holding  that  payment  of  illegal  fees  exacted  as  condition  to 
filing  legal  papers  is   compulsory  payment. 

Becovery  Back  of  Voluntary  Payment.  See  note,  94  Am.  St.  Bep. 
430. 

Belief  from  Mistake  of  Law  as  to  effect  of  instrument.  See  note, 
28  L.  B.  A.  (n.  s.)  807. 

46  Cal.  601-603,  GOODBICH  T.  VAN  LANDIGHAM. 

Neither  Oood  and  Substantial.  Fence  nor  residence  upon  land  are 
necessary  to  possession  so  as  to  enable  possessor  to  maintain  forcible 
entry  and  detainer.' 

Approved  in  Daubenbiss  v.  White  (Cal.),  31  Pac.  362,  following 
rule;  Knowles  v.  Crocker  Estate  Co.,  149  Cal.  284,  86  Pac.  717,  hold- 
ing incloeure  by  fences  and  natural  barriers  sufficient  to  maintain 
forcible  entry  and  detainer. 

Bight  to  Civil  Action  for  Forcible  Bntry  and  Detainer.  See  note, 
121  Am.  St.  Rep.  387. 


40  OaL  603-640    NOTES  ON  CALIFOBNIA  BEPOBTS.  780 

46  CaL  60S-«0e,  ODD  FELI.OWer  SAVIK08  BANK  ▼.  BANTON. 

SectlQns  1213,  1214,  and  1215,  OlTil  Oode,  govern  recordation  of 
mortgage  of  real  estate  as  against  section  2937. 

Approved  in  Hubbard  y.  Superior  Court,  9  Cal.  App.  169,  98  Pac. 
395,  Code  of  Civil  Procedure,  section  581,  requiring  summons  to  be 
servted  in  three  years,  does  not  apply  to  justices'  courts;  State  ▼. 
Campbell,  3  Cal.  App.  605,  86  Pac.  841,  holding  section  433,  Political 
Code,  prevails  as  to  duties  of  controller  -  to  recover  money  coming 
into  hands  of  superintendent  of  state  insane  asylum,  while  section 
395,  Cod«  of  Civil  Procedure,  prevails  as  to  place  of  trial. 

46  OaL  609-^36,  PEABSON  v.  PEABSON. 

Whea  Testator  Leaves  No  Wife  nor  Israa  except  child,  who  is  not 
provided  for  in  the  will,  without  showing  such  failure  to  be  inten- 
tional, such  child  takes  entire  estate,  as  if  testator  had  died  intestate. 

Approved  in  Smith  v.  Olmstead  (Cal.),  22  Pac.  1144,  holding  power 
of  sale  in  will  does  not  autthorize  sale  of  interests  of  children  not 
nventioned  in  will;  Brown  v.  Brown,  71  Neb.  207,  115  Am.  St.  Rep. 
568,  98  N.  W.  721,  burden  of  proof  is  on  pretermitted  heir  to  show 
omission  was  not  intentional. 

Pretermitted  Heirs.    See  note,  115  Am.  St.  Bep.  581,  582. 

Declarations  Made  by  Testator  in  Will  are  competent  evidence, 
after  his  death,  tending  to  prove  his  marriage  and  the  legitimacy 
of  his  children,  where  wife  and  children  are  devisees. 
^  Approved  in  Estate  of  Hartman,  157  Cal.  209,  107  Pac.  106,  holding 
admissible  declarations  of  father  to  daughter  during  testator's  life 
that  testator  was  his  brother,  to  prove  such  relationship,  in  action 
to  establish  relationship  on  settlement  of  estate;  Estate  of  Mackay, 
3  Cof.  Prob.  323,  325,  acts  of  testator  in  making  bequest  to  woman 
under  surname  other  than  his  own  and  describing  her  ae  his  house- 
keeper, and  in  acknowledging  deed  before  officer  as  an  unmarried 
man,  are  evidence  th^t  he  was  not  married  to  woman. 

Entries  in  Family  Bible  or  other  religions  book  as  evidence.  See 
note,  41  L.  B,  A.  452. 

46  OaL  637--638,  WOOD  ▼.  WBEDE. 

Olaim  of  Mechanic's  Iilen  must  State  Name  of  person  by  whom 
claimant  was  employed. 

Approved  in  Ascha  v.  Pitch  (Oal.),  46  Pac.  298,  following  rule; 
Hogan  V.  Bigier,  8  Cal.  App.  73,  96  Pac.  97,  holding  invalid  claim 
of  lien  where  name  of  persons  to  whom  materials  were  furnished 
was  wrongly  given;  Gordon  Hardware  Co.  v.  San  Francisco  etc.  B. 
B.  Co.  (Cal.),  22  Pac.  406,  lien  stating  names  of  persons  to  whom 
different  portions  of -materials  were  furnished,  without  designating 
what  portion  was  furnished  to  each  severally,  is  invalid. 

46  OaL  638-640,  McI.AXJOHLIN'  ▼.  HABT. 

Wliere  Hnsband  and  Wife  Mortgaged  Property  and  then  declared 
homestead  on  part  of  it,  and  husband  later  mortgaged  property  for 
his  own  debts,  junior  mortgagee  cannot  compel  senior  mortgagee  to 
resort  first  to  homestead,  but  homestead  is  exempt  except  so  far  as 
necessary,  after  all  other  property  is  taken  for  that  purpose,  to  satisfy 
senior  mortgage. 

Approved  in  While  v.  Horton,  154  Cal.  105,  97  Pac.  71,  18  L.  B. 
A.    (n.   Sw)    490,  following  rule;   Blood   v.   Mun-n,   155   Cal.   233,   100 
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Pac.  697,  claimants  of  homefltead  in  bankmptey  have  right  to  have 
all  other  property  first  sold  to  satisfy  mortgage  on  homestead,  before 
resorting  to  mortgage  lien  thereon;  In  re  Bailey,-  176  Fed.  993, 
mortgage  on  homestead  and  other  property  of  bankrupt  constitut- 
ing unlawful  preference  is  void  only  as  to  nonezempt  property;  In 
re  Barrett's  Estate,  140  Fed.  570,  where  homestead  was  sold  under 
mortgage  and  proceeds  were  more  than  sufficient  to  satisfy  mort- 
gage and  costs,  homesteader  is  entitled  to  his  exemption  out  of 
surplus. 

Distinguished  in  Nolan  v.  Nolan,  155  Gal.  483,  486,  132  Am.  St. 
Rep.  99,  101  Pae.  523,  524,  where  vendee  whose  land  is  subject  to 
vendor'a  lien  haa  later  mortgaged  it,  and  also  other  land  later 
acquired  and  on  which  he  has  procured  homestead,  he  cannot  demand 
sale  of  land  subject  to  vendor's  lien  to  satisfy  mortgage,  but  mortga- 
gee can  demand  sale  of  homestead. 

46  OaL  641-642,  aAKOHEZ  ▼.  L0X7BEY0. 

Bight  to  Civil  Actiom  for  forcible  entry  and  detainer.  Bee  note,  121 
Am.  St.  Rep.  405. 

46  CaL  644-649,  MUBBAT  V.  DAEB. 

Paxol  Testimoiiy  la  AdmiBsible  to  Correct  MiBtake  in  written  eon- 
tract  in  suit  for  that  purpose. 

Approved  in  Hughes  v.  Payne,  22  S.  D.  296,  117  N.  W.  364,  follow- 
ing rule;  Naden  v.  Christopher,  62  Wash.  418,  113  Pac.  1118,  admitting 
parol  to  show  clause  in  deed  transferring  right  to  collect  rente  un- 
der specified  lease  was,  by  special  agreement,  not  to  be  considered 
as  a  warranty,  but  only  as  transfer  of  right  to  back  rent. 

Belief  ftrom  Mistake  of  Law  as  to  effect  of  instrument.  See  niote^ 
28  L.  R.  A.  (n.  s.)   826,  877,  895. 

How  Far  Statutes  will  be  Regarded  as  abrogating  maxim  that  one 
cannot  profit  by  his  own  wrong.     See  note,  25  L.  R.  A.  570. 

46  CaL  664-666^  R0OEB8  ▼.  DBUFFEIb 

Judgment  Creditor  to  Preserve  Priority  of  Lien  must  sell  real  prop- 
erty within  period  of  statutory  lien  of  judgment,  and  an  ordiar  en- 
joining execution  sale  does  not  extend  such  time. 

Approved  in  Union  Contracting  etc.  Co.  v.  Campbell,  2  Cal.  App. 
536,  84  Pac.  305,  holding  injunction  at  suit  of  private  person  against 
contractor  for  street  improvement  does  not  extend  time  for  perform- 
ance; Miller  &  Co.  v.  Melone,  11  Okl.  256,  67  Pac.  484,  56  L.  R.  A. 
620,  lapse  of  judgment  lien  pending  proceeding  in  nature  of  creditor's 
bill  terminates  proceeding. 

Priority  of  Judgment  Over  ConTeyance  made  after  beginning  of 
term.     See  note,  38  L.  R.  A.  248. 

46  Cal.  666-661,  WILKIN8  ▼.  McCTTE. 

There  can  be  No  Prescription  in  Land  as  against  the  government. 

Distinguished  in  State  v.  Dickinson,  129  Mich.  227,  88  N.  W.  623, 
where  claimants  held  land  for  one  hundred  years  and  records  of 
grants  were  lost,  there  is  sufficient  evidence  of  title  to  raise  presump- 
tion of  grant  from  government. 

Prescriptive  Title  to  Water.    See  note,  93  Am.  St.  Rep.  715. 
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i6  Oal.  661-663,  PENinrBEOKEB  ▼.  McDOTJOAI.. 

B^levin  by  or  Agaljwit  On«  in  AdTene  PosaeBSlon  of  land  for 
tilings  severed.  *  See  note,  69  L.  B.  A.  737. 

46  OaL  667-672,  CBNTBAL  PAOIFIO  B.  B.  CO.  ▼.  BOABD  OF 
EQUALIZATION. 

OerUorazl  Does  not  Lie  to  Correct  Errors  committed  within  jurifl- 
diction  of  lower  court. 

Approved  in  Dahlgren  v.  Superior  Court,  8  Oal.  App.  625,  97  Pae. 
682,  and  St.  Paul  etc.  Bj.  Co.  r.  Blakemore,  17  N.  D.  73,  114  N.  W. 
732,  both  following  rule';  Matter  of  Hughes,  159  Cal.  364,  113  Pac. 
686,  erroneous  determination  that  petition  for  habeas  corpus  is 
sufficient  not  reviewable  on  certiorari;  Bergevin  ▼.  Wood,  11  Cal. 
App.  645,  105  Pac.  936,  holding  certiorari  Ues  only  to  review  excess 
of  jurisdiction  of  lower  court. 
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47  Oal.  7-«,  FAUT  T.  MASON. 

'  Oertlorail  cannot  he  Sul»tltnted  for  as  appeal  where  the  time 

for  taking  the  latter  hae  elapsed. 

Approved  in  Hall  t.  Justice's  Court,  5  Gal.  App.  139,  89  Pac.  872, 
reaffirming  rule;  Chapman  y.  Justice  Court,  29  Nev.  161,  86  Pac. 
554,  applying  rule  to  criminal   case. 

Exceptions  to  Bnlo  that  Oertiorari  will  not  lie  where  there  is  an 
appeal.     See  note,  50  L.  B.  A.  786. 

Saperintending  Control  and  Superviaory  Jturiadlction  of  auperior 
over  inferior  or  subordinate  tribunal.     See  note,  51  Ij.  B.  A.  34,  75. 

47  Cal.  9-15,  DOUGHEBTY  T.  HENABIE. 

A  Party  Who  Does  not  Appeal  cannot,  on  an  appeal  hj  the  op- 
peeing  party,  obtain  a  review  of  a  ruling  of  the  court  against  him. 

Approved  in  People  v.  Bea,  2  Cal.  App.  Ill,  80  Pac.  165,  where 
eourt  decides  that  defendants  appealing  are  not  entitled  to  hold 
office,  it  cannot  review  judgment  that  defendan.t  respondent  is  en- 
titled to  office. 

Tax  Sale  Extingnlshes  All  Prior  Iilens,  whether  for  taxes  or  other- 
wise. 

Approved  in  Auditor  Gen.  v.  Clifford,  143  Mich.  631,  107  N.  W. 
289,  where  land  has  been  sold  to  state  for  taxes  and  auditor  general 
thereafter  sells  same  he  cannot  oancel  original  tax  sale. 

Snperloilty  of  Lien  of  Local  Assessment  over  prior  lien.  See  note, 
35  L.  B  A.  374. 

47  Cal.  1&-20,  SMITH  ▼.  OHBISTIAN. 

It  Is  not  Brror  of  Law  that  evidence  is  insufficient  to  justify  par- 
ticular finding  of  fact. 

Beaffirmed  in  Schilling  v.  Curran,  30  Mont.  376,  76  Pac.  1001. 

47  paL  21-31,  OLINK  T.  THUBSTON. 

Plaintiff  In  Ejectment  may  Introduce  a  former  judgment  as  estoppel 
without  pleading  it. 

Beaffirmed  in  Ahlers  v.  Smiley,  11  Cal.  App.  347,  104  Pac.  998. 

(783) 
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Biil«  That  Estoppel  by  Former  Judgment  must  be  pleaded  does  not 
apply  where  no  opportunity  to  plead  it  is  given. 

Approved  in  Cleveland  etc.  Ry.  Co.  v.  Moore,  170  Ind.  353,  82  N.  E. 
60,  holding  that,  owing  to  form  of  complaint,  it  was  unnecessary  for 
defendant  to  plead  estoppel;  Powell  v.  Tinsley,  137  Mo.  App.  560,  119 
S.  W.  49,  where  complaint  stated  cauA  of  action,  plaintiffs  held  en- 
titled to  show  estoppel  in  rebuttal. 

Judgment  in  Former  Action  between  same  parties  is  estoppel  as  to 
questions  then  decided. 

Approved  in  Clark  v.  Knox,  32  Colo.  348,  76  Pac.  374,  decree  on 
issue  whether  conveyance  of  lands  was  fraudulent  as  to  creditors  is 
binding  in  subsequent  action  between  same  parties  as  to  other  lands 
included  in  same  conveyance. 

47  Oal.  32-39,  TEBBT  ▼.  HAMMONDS. 

Judgment  on  Demurrer  to  Ck>mplaint  it  not  bar  unless  judgment 
went  to  merits. 

Approved  in  Wilson  ▼.  Lowry,  5  Ariz.  341,  52  Pac.  778,  where  de- 
murrer is  sustained  because  essential  averment  omitted,  judgment 
thereon  is  not  bar  to  subsequent  action;  Terre  Haute  etc.  R.  Co.  v. 
State,  159  Ind.  470,  65  N.  £.  412,  refusing  to  admit  opinion  of  judges 
to  show  that  decision  was  on  merits  and  not  on  form  of  complaint; 
Frye  v.  Miley,  54  W.  Va.  333,  46  S.  £.  138,  in  decree  dismissing  bill 
to  set  aside  fraudulent  conveyance  because  attachment  not  sued  out, 
clause  should  be  inserted  to  show  that  cause  was  not  decided  on 
merits. 

47  Oal.  62--66»  SERRANO  ▼.  RAWSON. 
Location  of  Boundaries.    See  note,  129  Am.  St.  Rep.  991,  994. 

47  CaL  60-61,  CLEMENTS  T.  STANTON. 

Wife  may  Acknowledge  Declaration  of  Homestead,  selected  by  her 
alone  in  same  manner  as  unmarried  woman  may  acknowledge  a  deed. 

Distinguished  in  Estate  of  Goodale,  5  Cof.  Prob.  289,  arguendo. 

47  C«L  62-64,  ESLINGER  ▼.  ESLINOER. 

The  Discretion  of  the  Court  in  dividing  community  property  is  sub- 
ject to  revision  on  appeal. 

Distinguished  in  Pereira  v.  Pereira,  156  Cal.  7,  134  Am.  St.  Rep. 
107,  103  Pac.  491,  23  L.  R.  A.  (n.  s.)  880,  refusing  to  increase  wife's 
share  in  community  property  on  appeal  by  husband. 

Where  Divorce  is  Granted  on  Ground  of  adultery  or  extreme  cru- 
elty, injured  party  is  entitled  to  more  than  one-half  of  the  common 
property. 

Approved  in  Huneke  v.  Huneke,  12  Cal.  App.  202,  107  Pac.  132,  one- 
half  of  homestead  least  interest  which  could  be  assigned  to  husband 
obtaining  divorce  for  extreme  cruelty. 

47  Cal.  66-^7,  PICO  ▼.  COLEMAN. 

The  Construction  Placed  npon  a  Deed  by  subsequent  acts  of  the 
parties  is  to  be  considered. 

Approved  in  Kyle  v.  Hamilton  (Cal.),  68  Pac.  485,  recognition  of 
contract  by  party  is  evidence  of  its  delivery;  Grant  v.  Bannister,  160 
Cal.  781,  118  Pac.  255,  applying  rule  where  doubt  exists  as  to  whether 
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deed  oenyejing  land  to  individulile  constituting  partnership  conveyed 
interests  in  oommon  or  in  partnership;  Hamilton  v.  Jones,  32  Tex. 
Ciy.  600y  75  S.  W.  556,  deed  held  to  pass  title  in  praesenti  in  spite 
of  clause  which  seemed  to  reserve  all  potential  elements  of  absolute 
ownership. 

Repugnant  Olansas  tn  Deeds.    See  note,  111  Am.  St.  Rep.  777. 

Duty  of  One  Debtor  to  Exonerate  the  Other,  as  ground  for  marshal- 
ing assets.     See  note,  12  L.  R.  A.  (n.  s.)  965. 

47  CaL  73-76,  ELLIS  ▼.  WHITE. 

An  Unmarried  Woman,  Who  has  Oare  and  custody,  of  her  illegiti- 
mate child,  may  select  homestead. 

Approved  in  Fox  v.  Waterloo  Nat.  Bank,  126  Iowa,  485,  102  N.  W. 
426,  homestead  of  man  who  resided  thereon  with  his  adult  daughter, 
who  kept  house  for  him,  is  exempt. 

What  Constitutes  a  'Tamily"  under  homestead  and  exemption  laws. 
See  note,  4  L.  R.  A.  (n.  s.)  384. 

47  CaL  77-79,  EABT  ▼.  COOPER. 

When  There  has  Been  No  Opportunity  to  plead  cross-demand,  it 
may  be  proved  without  pleading  it. 

Approved  in  Davis  v.  Rawhide  Gold  Min.  Co.,  15  Cal.  App.  118,  113 
Pac.  902,  reaffirming  rule. 

Bights  of  Transferee  After  Maturity  of  negotiable  paper.    See  note, 

46  L.  R.  A.  797. 

47  CaL  79-80,  CAMETO  v.  DUPUT. 

Probate  Court  Did  not  Err  in  refusing  to  set  apart  homestead  where 
no  petition  filed  therefor. 

Approved  in  dissenting  opinion  in  Estate  of  McVay,  14  Idaho,  72, 
93  Pac.  33,  majority  upholding  petition  for  probate  homestead. 

Lands  Held  In  Joint  Tenancy  or  tenancy  in  common  were  not  sub- 
ject to  homestead  prior  to  1868. 

Approved  in  Schoonover  v.  Birnbaun^  148  Cal.  549,  83  Pac.  999,  rule 
must  be  regarded  as  settled  law  under  rule  of  stare  decisis. 

Under  the  Act  of  1868  Lands  held  in  joint  tenancy  or  tenancy  in 
common  may  be  homesteaded  if  exclusively  occupied  by  homesteader. 

Approved  in  Swan  v.  Walden,  156  CaL  199,  134  Am.  St.  Rep.  118, 
103  Pac.  933,  land  held  in  joint  tenancy  by  husband  and  wife  may 
be  homesteaded  by  wife. 

47  Cal.  81-^2,  PEOPLE  ez  reL  BRXTNDAGE  T.  KERN  COX7NTY. 

Prohibition  will  not  Lie  against  board  of  supervisors  unless  proceed- 
ings are  absolutely  beyond  their  jurisdiction. 

Approved  in  Board  of  Home  Missions  v.  Maughn,  35  Utah,  520,  101 
Pac.  583,  prohibition  will  not  lie  to  restrain  abuse  of  legal  process. 

Writ  of  ProhlbiUon.    See  note,  111  Am.  St.  Rep.  956. 

47  CaL  87-90,  COX  ▼.  WESTERN  PACIFIC  R.  R.  CO. 

If  a 'Party  Who  Contracts  to  grade  railroad  is  prevented  from  com- 
pleting contract,  he  may  abandon  it  and  claim  fair  compensation. for 
work  performed. 

Approved  in  Pairchild-Gilmore-Wilton  Co.  v.  Southern  Refining 
Co.,  158  Cal.  273,  110  Pac.  955,  defendant  in  default  under  contract  to 
I  Oal.  Not«i — 50 
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deliver  asphalt  could  not  rescind  because. of  plaintiff's  failure  to  keep 
up  monthly  payments. 

47  CaL  91-93,  WILSON  t.  SUTTEB  COXnTTT. 

Act  Authorizing  Board  of  Soperyiaon  to  remit  taxes  is  void. 

Approved  in  Louisville  y.  Louisville  By.  Co.,  Ill  Ky.  19,  98  Am. 
St.  Bep.  387,  63  8.  W.  19,  city  council  has  no  power  to  compromise 
claim  for  taxes;  Day  v.  Boberts,  IQl  Ya.  252,  43  S.  E.  363,  town 
charter  which  undertakes  to  relieve  property  within  town  from  pay- 
ment of  county  taxes  is  void. 

Power  of  Municipality  to  Exempt  Property  from  taxation.  See 
note,   15  L.  B.  A.  861. 

47  OaL  96-97,  PEOPLE  ▼.  BBANNON. 

Wbat  Constitutes  BeasonabiLo  Donbt  in  criminal  cases.  See  notfl^ 
17  L.  B.  A.  709. 

47  OaL  98-101,  PEOPLE  ▼.  ASHWAXTEB. 

The  Supreme  Court  will  not  Deal  with  a  question  of  the  mere  pre- 
ponderance of  evidence. 

Approved  in  People  v.  Burt  (Cal.),  3  Pac.  653,  reaffirming  rule. 

47  CaL  10^106,  PEOPLE  ▼.  MUBPHT. 

Elements  of  Asportation  in  Larceny.  See  notCi  88  Am.  St.  Bep. 
584,  585. 

47  CaL  109-111,  PEOPLE  ▼.  O'NEIL. 

An  Appeal  may  be  Taken  from  a  judgment  for  contempt. 

Overruled  in  Estate  of  Wittmeier,  118  Cal.  256,  50  Pac.  393,  refus- 
ing appeal  to  executrix  from  order  committing  her  for  disobeying 
order  to  distribute  sum  of  money. 

Disobedience  of  Void  Order  as  Contempt.  See  note,  16  L.  B.  A. 
(n.  s.)  1065. 

47  CaL  113-121,  17  Am.  Bep.  401,  PEOPLE  t.  STANLEY. 

A  Person  Subjected  to  Increased  Punishment  for  a  second  offense 
is  not  put  twice  in  jeopardy. 

Approved  in  In  re  Finley,  1  Cal.  App.  208,  81  Pac.  1045,  uphold- 
ing statute  imposing  death  penalty  for  assault  with  deadly  weapon 
by  life  convict;  State  v.  Dowden,  137  Iowa,  576,  577,  115  N.  W.  212, 
such  increased  punishment  is  not  "cruel  or  unusual";  Kinney  v.  State, 
45  Tex.  Cr.  503,  79  S.  W.  571,  statute  does  not  warrant  cumulation  of 
punishment  for  cases  occurring  simultaneously. 

The  Fligbt  of  a  Person  Suspected  of  crime  is  a  fact  entitled  to 
more  or  less  weight  according  to  circumstances. 

Approved  in  Smith  v.  People,  38  Colo.  511,  88  Pae.  453,  reaffirming 
rule;  People  ▼.  Mar  Gin  Suie,  11  Cal.  App.  49,  103. Pae.  955,  flight 
of  defendant,  carrying  revolver,  from  scene  of  homicide  and  imme- 
diately thereafter,  strongly  incriminating  circumstance;  Grant  ▼. 
State,  122  Ga.  742,  50  S.  E.  947,  evidence  that  accused,  some  months 
after  crime  charged,  ran  away  when  he  saw  chief  of  police  is  admis- 
sible. 

The  Flight  of  One  Ccmspirator  is  not  evidence  against  another. 

Approved  in  Saucier  v.  State,  95  Miss.  2)32,  48  So.  840,  on  prosecu- 
tion for  perjury  at  trial  of  third  person  accused  of  robberyi  evidence 
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of  flight  of  third  person  inadmissible;  Pulpus  ▼.  State,  82  Miss.  555, 
34  So.  4,  evidence  that  eodef endant  had  left  state  inadmissible. 

Distinguished  in  People  v.  Hayes,  9  Cal.  App.  311,  99  Pac.  390,  evi- 
dence that  crowd  of  persons  associated  with  defendant  scattered  im- 
mediately after  shooting  admissible. 

Acts  of  an  Aocomplice  are  not  Evidence  against  accused  unless 
they  are  part  of  res  gestae. 

Approved  in  State  v.  Moeller,  20  N.  D.  120,  126  N.  W.  571,  holding 
instruction  in  abortion  case  as  to  declarations  of  co-conspirator  errone- 
ous as  omitting  clement  that  statemients  must  have  been  made  in 
furtherance  and  prosecution  of  conspiracy. 

r 
47  Oal.  125-126,  PEOPI£  T.  KEIJ.EY. 

Testimony  of  Accused  at  Preliminary  Examination  may  be  used  as 
evidence  against  him,  if  voluntary  and  free  from  undue  influence. 

Approved  in  Wisdom  v.  State,  42  Tex.  Cr.  582,  61  S.  W.  927,  state- 
.ments  of  accused  before  grand  jury,  after  being  warned,  are  admis- 
sible; State  V.  Washing,  36  Wash.  490,  78  Pac.  1020,  admitting  state- 
ments of  accused  at  preliminary  examination,  though  he  was  without 
counsel. 

47  GaL  127-129,  EX  PARTE  SIMPSON. 

Title  3,  Part  IV,  of  the  Political  Code,  does  not  apply  to  municipal 
corporations  existing  when  it  went  into  effect. 

Approved  in  In  re  Pfahler,  150  Cal.  88,  88  Pac.  277,  11  L.  R.  A. 
(n.  s.)  1092,  initiative  and  referendum  in  freeholders'  charter  not 
affected  by  general  municipal  corporation  act. 

47  OaL  129-131,  EX  PARTE  HARROLD. 

If  Indictment  Does  not  Charge  a  public  offense,  habeas  corpus  will 
lie. 

Reaffirmed  in  Ex  parte  Goldman  (Cal.  App.),  88  Pac.  820. 

Miscellaneous. — Cited  in  Ex  parte  Rickey,  31  Nev.  89,  135  Am.  St. 
Rep.  651,  100  Pac.  137,  petitioner  discharged  on  habeas  corpus  because 
indictment  against  him  did  not  charge  public  offense. 

47  Cal.  181-134,  EX  PARTE  LATIMER. 
'Section  1219,  Code  of  Civil  Procedure,  applies  to  justice's  courts. 

Approved  in  In  re  Niday,  15  Idaho,  568,  98  Pac.  848,  probate  court 
may  punish  for  contempt  witness  who  refuses  to  produce  documents 
before  commissioner  appointed  to  take  deposition. 

Oonrtfl^  Tribunals  and  Persona  authorized  to  punish  contempts. 
See  note,  117  Am.  St.  Rep.  955. 

47  OaL  184-138,  PEOPLE  y.  McDONEXJ^ 

Number  of  Grand  Jurors  Necessary  or  proper  to  act.  See  note,  27 
L.  R.  A.  846. 

Presumption  and  Snrden  of  Proof  as  to  sanity.  See  note,  36  L. 
R.  A.  727. 

Measure  of  Proof  of  Insanity  in  criminal  cases.  See  note,  39  L. 
R.  A.  737,  741,  742. 

47  Cal.  138-142,  McOARQEB  v.  ROOD. 

A  Court  of  Equity  will.  In  a  Proper  Case^  specifically  enforce  parol 
contract  to  execute  lease. 
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Approved  in  Carnegie  etc.  Gas  Co.  v.  South  Penn.  Oil  Co.,  56  W. 
Va.  415,  49  S.  E.  553,  specifically  enforcing  provision  in  lease  for  sale 
of  gas  wells  developed  in  boring  for  oil. 

47  Oal.  142-144,  MATER  ▼.  CHILD. 

A  Contract  for  the  Sale  of  Mining  Stock  is  within  the  statute  of 
frauds. 

Approved  in  Franklin  ▼.  Matoa  Gold  Min.  Co.,  158  Fed.  944,  86  C. 
P,  A.  145,  reaffirming  rule;  Stifft  v.  Stiewcl,  91  Ark.  450,  125  8.  W. 
1009,  parol  of  contract  for  sale  of  bank  stock  is  within  statute  of 
frauds. 

Contract  for  Sale  of  Corporate  Stock  as  one  for  eale  of  "goods" 
within  statute  of  frauds.    See  note;  19  L.  K.  A.  (n.  s.)  874. 

47  Cal.  144-145,  COHN  T.  KEMBER. 

In  Proceedings  Against  aa  Absent  Defendant*  upon  constructive 
service,  the  conditions  of  the  statute  must  be  strictly  complied  with. 

Approved  in  Harris  v.  Morris,  3  Cal.  App.  154,  84  Pac.  679,  affidavit 
that  summons  was  mailed,  directed  to  four  specified  defendants,  does 
not  show  that  copies  were  directed  to  each. 

47  Cal.  146-147,  MILLER  ▼.  PULTOK. 

Equitable  Defenae  in  Action  of  ejectment  should  contain  all  the 
elements  of  a  bill  in  equity. 

Approved  in  Swanston  v.  Clark,  153  Cal.  303,  95  Pac.  1119,  defense 
of  rescission  insufflcientlj  pleaded. 

47  CaL  147-150,  QUINN  ▼.  KENNEY. 

Ri^t  of  Redemption  la  Subject  to  all  limitations  and  conditions 
imposed  by  statute. 

Approved  in  White  Pine  Mfg.  Co.  v.  Morey,  19  Idaho,  59,  112  Pac. 
076,  where  time  to  redeem  from  tax  sale  has  expired,  there  is  no  right 
to  redeem  whether  or  not  tax  deed  has  been  issued. 

47  Cal.  151-154,  CENTRAL  PACIFIC  R.  R.  CO.  ▼.  BEAL. 

Whenever  It  .18  Apparent  that  grantor  in  deed  has  used  technical 
word  in  other  than  its  technical  sense,  court  will  give  it  the  construc- 
tion intended. 

Approved  in  Toothman  v.  Courtney,  62  W.  Va.  173,  58  S.  E.  917, 
words  importing  absolute  grant  held,  under  circumstances,  to  create 
lease  only. 

47  Cal.  154-160,  PONCE  ▼.  McELVEY. 

Transfer  of  Note  and  Mortgage  as  collateral  security  passes  title 
only  so  far  as  to  enable  pledgee  to  collect  same. 

Reaffirmed  in  Sparks  v.  Caldwell,  157  Cal.  403,  404,  108  Pac.  277. 

47  CaL  161-162,  HANCOCK  T.  PICO. 

If  an  Attorney  is  Employed  by  Party  to  Action  and  there  is  but 
one  employment,  limitations  do  not  run  against  them  for  legal  services 
until  services  are  ended. 

Approved  in  Felt  v.  Mitchell,  44  Ind.  App.  98,  88  N.  £.  723,  follow- 
ing rule. 


789  NOTES  ON  CALIPOBNIA  BEP0BT6.    47  Cal.  165-187 

47  Oil.  ie&-l€6,  POTTER  ▼.  FBOMENT. 

Special  DuxoBgw  most  b«  Pleaded. 

Approved  in  Bazzo  ▼.  Varni  (OaL),  ^1  Pac.  763,  loes  of  future 
profits  must  be  pleaded. 

PlaintlfF  cannot  Becover  for  the  Diminution  of  rental  value  of  Mb 
farm  where  it  does  not  appear  that  he  rented  it  or  was  prevented 
from  doing  so. 

Disapproved  in  Swift  v.  Broyles,  115  Ga.  888,  42  S.  E.  279,  58  L.  B. 

A.  390,  owner  and  occupant  of  house  is  entitled  to  damages  for  de- 
preciation' in  rental  value  caused  by  nuisance. 

Miscellaneous. — Cited  in  MogoUon  G.  &  C.  Co.  v.  Stout,  14  N.  M. 
254,  dl  Pac.  726,  legal  and  equitable  relief  may  be  asked  for  in  same 
complaint. 

47  Cal.  167-168,  GBAZIDAL  t.  BASTANCHUBE. 

A  Party  Desiring  to  have  an  Order  reviewed  must  take  an  excep- 
tion to  it  unless  it  is  one  of  those  which  the  code  declares  shall  be 
deemed  excepted  to. 

Cited  in  Cannon  y.  McKenzie,  3  Cal.  App.  288,  85  Pac.  131,  argu- 
endo. 

An  Order  Setting  Aside  a  Default  must  be  excepted  to. 

Distinguished  in  Boberts  v.  Wilson,  3  Cal.  App.  33,  84  Pac.  217, 
rule  changed  by  statute. 

47  Cal.  16&-170,  MEEKS  v.  KIBBY. 
What  Title  or  Interest  will  Support  Ejectment.    See  note,  18*  L. 

B.  A.  790. 

47  Cal.  171-174,  TBEADWELL  ▼.  BEYNOLDS. 

A  Deed  is  Presumed  to  have  Been  Delivered  on  the  date  given 
therein. 

Approved  in  Gerke  v.  Cameron  (Cal.),  50  Pac.  436,  proof  that  con- 
sideration was  not  paid  not  sufficient  to  rebut  presumption. 

47  Cal.  174-179,  PICO  v.  OUTAS. 

Only  intimate  Facts  Found  can  be  considered. 

Approved  in  Chaffee-Miller  Land  Co.  v.  Barber,  12  N.  D.  485,  97 
N.  W.  852,  findings  that  plaintiff  is  owner  of  realty  and  entitled  to 
possession  are  sufficient. 

Miscellaneous.— Cited  in  Karcher  v.  State,  80  Kan.  761,  104  Pac. 
570,  where  three  persons  jointly  maintain  nuisance  upon  premises 
owned  by  two  of  them,  and  third  is  alone  convicted,  fine  of  latter  is 
lien  upon  premises. 

47  CaL  183-187,  BEAUDBT  ▼.  FELGH. 

What  is  Community  Property.  See  notes,  126  Am.  St.  Bep.  114; 
4  Cof.  Prob.  56. 

Injunctions  Against  Judgments  for  Defenses  existing  prior  to  ren- 
dition.   See  note,  31  L.  B.  A.  770. 

Equitable  Jurisdiction  in  Begard  to  Injunctions  against  judgments. 
See  note,  32  L.  H.  A.  323. 

Conclusiveness  of  Prior  Decisions  on  subsequent  appeals.  See  note, 
34  L.  B.  A.  341. 
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47  CaL  180-181,  PICO  T.  CUYAS. 

Effect  of  AcqniBitloii  of  Landlord's  Title  on  unlawful  detainer. 
See  note,  120  Am.  St.  Bep.  59. 

Miscellaneous. — Cited  in  Pico  ▼.  Cuyas,  48  Cal.  642,  on  subsequent 
appeal* 

47  CaL  192-19S,  HANCHETT  ▼.  FINCH. 

A  Motion  for  Change  of  Venue  for  convenience  of  witnesses  is  ad- 
dressed to  the  discretion  of  the  trial  court. 

Approved  in  Bird  v.  Utiea  Gold  Min.  Co.,  2  Cal.  App.  673,  86  Pac. 
509,  mere  preponderance  in  number  of  witnesses  does  not  necessarily 
eontroL 

47  CaL  194-206,  BEED  ▼.  CLABK. 

DlBcorery  of  New  Evidence  whicb  li  merelj  cumulative  is  not 
ground  for  new  trial. 

Approved  in  Patterson  v.  San  Francisco  etc.  By.  Co.,  147  Cal.  186, 
81  Pac.  534,  reaffirming  rule. 

In  Action  for  Breach  of  Contract  of  marriage,  plaintiff  may  show, 
in  enhancement  of  damages,  that  she  announced  engagement  to  her 
friends  and  invited  them  to  the  wedding. 

Approved  in  Lanigan  v.  Neely,  4  Cal.  App.  775,  89  Pac.  448,  knowl- 
edge of  birth  of  child  by  plaintiff's  mother  and  sister  admissible; 
Mainz  v.  Lederer,  24  B.  I.  25,  26,  96  Am.  St.  Bep.  702,  51  Atl.  1045, 
59  L.  B.  A.  954,  attachment  will  not  issue  in  action  for  breach  of 
promise  of  marriage. 

Distinguished  in  Cooper  v.  Bower,  78  Kan.  158,  96  Pac.  60,  declara- 
tions of  plaintiff  to  other  persons  as  to  conduct  of  defendant  in  regard 
to  his  agreement  to  marry  her  are  inadmissible;  State  v.  Sortviet, 
190  Minn.  15,  110  N.  W.  101,  in  trial  for  seduction,  it  is  error  to  per- 
mit prosecutrix  to  testify  that,  soon  after  alleged  promise  of  marriage, 
she  informed  her  sister  thereof. 

Denied  in  Leibbrandt  v.  Sdrg  (Cal.),  65  Pac.  319,  320,  plaintiff's 
declarations  to  third  persons  that  she  was  engaged  to  marry  inadmis- 
sible. 

It  is  not  Error  for  Conrt  to  State,  In  Passing  upon  admissibility  of 
evidence,  that  prima  facie  some  preliminary  fact  has  been  proved. 

Approved  in  People  v.  Buef,  14  Cal.  App.  599,  114  Pac.  63,  certain 
remarks  of  court  to  counsel  during  cross-examination  held  not  preju- 
dicial error. 

47  Cal.  205-207,  PEOPLE  ex  r^.  JACKSON  ▼.  KEBN  COUNTY. 

Exclusiveness  of  Jurisdiction  of  Highest  Court  to  issue  remedial 
writs  for  prerogative  purposes.     See  note,  13  L.  B.  A.  (n.  s.)  771. 

47  CaL  207-210,  MAYNABD  Y.  FIBEMAN'S  FUND  INS.  CO. 

When  Words  Which  are  not  Libelous  Per  Se  contain  a  covert  mean- 
ing which  makes  them  libelous,  the  plaintiff  must  aver  that  the  words 
were  intended  to  be  understood  as  imputing  wrong  and  were,  in  fact, 
so  understood. 

Approved  in  Baxter  v.  Dorrington,  13  Ariz.  143,  108  Pac.  460,  re- 
aflSrming  rule;  Ervin  v.  Eecord  Publishing  Co.,  154  Cal.  82,  97  Pac. 
22,  18  L.  B.  A.  (n.  s.)  622,  equivocal  lauguage  which  might  readily 
be  understood  as  implying  that  plaintiff  was  a  woman  of  low  char- 
acter actionable. 
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Corporate  Liability  for  Libel  and  Blander.    See  notOi  115  Am.  St. 
B€p.  722. 
Liability  of  Partnersbip  for  Torts.    See  note,  51  L.  B.  A.  4(M. 

47  OaL  213-222,  BUTENBEBO  ▼.  MAIN. 

Tbe  Statute  of  ftands  Only  Beqnires  that  the  memorandam  for  the 
sale  of  land  shall  be  signed  by  vendor  or  his  agent. 

Approved  in  Tharaldson  v.  Everts,  87  Minn.  171,  91  N.  W.  468, 
deed  deposited  in  escrow  is  sufficient  memorandum. 

Distinguished  in  Harper  v.  Goldschmidt,  156  Cal.  247,  249,  134  Am. 
St.  Bep.  124,  104  Pac.  452,  453,  under  statutory  amendment,  the 
memorandum  must  be  signed  by  party  to  be  charged,  or  his  agent, 
whether  vendor  or  vendee. 

As  to  Who  most  Sign  Memorandum  *  of  executory  sale  contract 
within  statute  of  frauds.    See  note,  28  L.  B.  A.  (n.  s.)  701. 

The  Authority  of  a  Beal  Estate  Broker  is  limited  to  finding  a  pur- 
chaser satisfactory  to  the  principal,  unless  the  terms  of  employment 
clearly  show  that  a  more  extensive  power  was  intended. 

Approved  in  Stemler  v.  Bass,  153  Cal.  795,  96  Pac.  811,  holding 
evidence  did  not  show  authority  in  agent  to  convey;  Bacon  v.  Davis, 
9  Cal.  App.  92,  93,  94,  98  Pac.  74,  75,  authority  to  agent  "to  sell  for 
me,  in  my  name,"  held  to  give  latter  power  to  convey;  Johnson 
V.  Fecht,  94  Mo.  App.  617,  68  S.  W.  618,  description  in  written  author- 
ity of  principal  to  agent  held  insufficient;  Jasper  v.  Wilson,  14  N. 
M.  491,  94  Pac.  953,  circumstances  held  to  show  that  agent  had  power 
to  convey. 

Power  of  Beal  Estate  Broker  to  make  contract  of  sale.  See  note, 
17  L.  B.  A.  (n.  s.)  215. 

Where  There  is  No  Plea  of  Misjoinder  of  parties  defendant,  plain- 
tiff will  have  judgment  against  those  defendants  only  who  are  shown 
to  have  joined  in  contract. 

Approved  in  Jewell  v.  Colonial  Theater  Co.,  12  Cal.  App.  684,  108 
Pac.  528,  reaffirming  rule. 

Power  to  Agent  to  Execute  Memorandam  for  sale  of  land  need  not 
be  in  writing. 

Approved  in  Murphey  v.  Brown,  12  Ariz.  276,  100  Pac.  804,  lease  for 
more  than  a  year,  signed  by  one  party  and  by  person  verbally  author- 
ized by  the  other  party,  is  not  valid  lease,  but  is  binding  as  agree- 
ment to  lease. 

Performance  by  Beal  Estate  Broker  of  contract  to  find  purchaser 
or  effect  exchange.    See  note,  44  L.  B.  A.  593. 

47  OaL  222-235,  HAQAB  ▼.  YOLO  COUNTY. 

!nie  Title  is  Never  Allowed  to  enlarge  or  control  the  language  in 
the  body  of  the  act. 

Approved  in  dissenting  opinion  in  Estate  of  Clark,  148  Cal.  123, 
113  Am.  St.  Rep.  197,  82  Pac.  766,  1  L.  B.  A.  (n.  s.)  996,  7  Ann.  Cas. 
306,  majority  holding  words  "all  wills,"  in  section  1322,  Code  of  Civil 
Procedure,  controlled  by  words  "foreign  wills"  in  title. 

Legislature  baa  Power  to  Impose  local  assessments  to  reclaim  swamp 
and  overflowed  lands. 

Approved  in  Rico  v.  Snider,  134  Fed.  957,  Billings  Sugar  Co.  v.  Fish, 
210  Mont.  269,  278,  106  Pac.  570,  573,  26  L.  B.  A.  (n.  s.)  973,  and 
Moand  City  Land  etc.  Co.  v.  Miller,  170  Mo.  256,  94  Am.  St.  Rep.  727, 
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70  S.  W.  726,  60  L.  B.  A.  190,  all  reatBrming  rule;  People  t.  Sacramento 
Drainage  Dist.,  155  Cal.  3&1,  103  Pae.  212,  upholding  act  of  1905  estab- 
lishing "Sacramento  Drainage  District";  Clute  t.  Turner,  157  Cal.  81> 
106  Pac.  243,  sustaining  special  assessment  for  opening  and  extending 
street;  Sisson  y.  Buena  Vista  Co.,  128  Iowa,  458,  104  N.  W.  460,  70 
L.  B.  A.  440,  upholding  action  authorizing  creation  of  drainage  districts. 

Local  Assessments  for  Benefits,  on  property  exempt  from  general 
taxation.    See  note,  35  L.  B.  A.  34. 

Exceptions  to  Bule  That  Certiorari  will  not  lie  where  there  is  an 
appeal.     See  note,  50  L.  B.  A.  788. 

Vnio  is  Liable  for  Expense  of  Drainage.    See  note,  58  L.  B.  A.  355. 

47  OaL  242-248,  JONEB  ▼.  MABKS. 

Lease  for  More  Than  Year  is  "conveyance"  within  meaning  of 
recording  act. 

Approved  in  Dority  v.  Dority,  96  Tex.  221,  71  S.  W.  953,  60  L.  B. 
A.  941,  husband  not  authorized  to  lease  wife's  real  estate  for  more  than 
one  year  without  her  signature. 

Lease  as  Conveyance.    See  note,  11  L.  B.  A.  (n.  s.)  99. 

Possession  of  Land  as  Notice  of  Title.  See  note,  13  L.  B.  A.  (n.  s.) 
81. 

47  CaL  252-259,  LICK  ▼.  OWEN. 

*  Bole  That  Court  wUl  not  Grant  new  trial  where  plaintiff  is  entitled 
only  to  nominal  damages  does  not  apply  to  cases  of  libel. 
Beaffirm«d  in  Yon  Shroeder  v.  Spreckels,  147  Cal.  187,  81  Pac.  516. 

47  Cal.  259-266,  OILLISPIE  v.  JONES. 

Court  may  Deny  New  Trial  on  condition  that  plaintiff  remit  excess- 
in  judgment. 

Approved  in  Bentley  ▼.  Hurlburt,  153  Cal.  803,  96  Pac.  893,  where 
plaintiff  remits  excess  pending  motion,  court  may  deny  motion  at 
once,  reciting  such  waiver. 

47  CaL  266-269,  IBUBO  T.  SUANET. 

Where  There  is  a  Snbstaatial  Conflict  in  the  evidence,  court  will 
not  grant  new  trial  on  the  ground  that  the  verdict  is  against  evidence. 

Approved  in  Humphrey  ▼.  Pope,  1  Cal.  App.  375, 82  Pac.  224,  reaffirm- 
ing rule. 

47  CaL  294-348,  SILL  v.  BEESE. 

Entries  in  Account-books  kept  by  third  persons,  not  parties  to  the 
suit,  may  be  received  in  evidence,  after  the  death  of  the  party  making 
the  entries. 

Beaffirmed  in  Auetin  v.  Wiooxson,  149  Cal.  31,  84  Pac.  419. 

Distinguished  in  People  v.  Lanterman,  9  Cal.  App.  683,  100  Pac.  723, 
reports  of  conductors  showing  travel  by  defendant  upon  pass  inad- 
missible when  conductors  themselves  were  iu  court. 

Use  of  Person's  Books  of  Account  as  evidence  upon  issues  between 
other  parties.     See  note,  53  L.  B.  A.  515,  521,  523,  532. 

Admissibility  in  Evidence  of  books  of  account.  See  note,  138  Am. 
St.  Rep.  472. 

An  Objection  to  an  Oral  Charge  to  a  jury  should  specifically  point 
out  in  what  the  objection  consists. 
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Approved  in  Moore  t.  Moore  (CalOy  34  Pae.  02,  mere  exception  to 
instruetiomi  insufficient. 

UnanthoriMd  Alteration  of  Written  Iii8tnime]it&  See  note,  86 
Am.  St.  Bep.  117. 

Competency  of  Witnesses  to  Handwriting.  See  note,  63  L.  B.  A. 
984. 

Miscellaneous. — Cited  in  In  re  Chartz,  29  Nev.  117,  124  Am.  St.  Bep. 
915,  85  Pae.  355,  5  L.  B.  A.  (n.  s.)  916,  as  to  right  of  court  to  curb 
counsel. 

47  Oal.  348-361,  MnJ.KTl  T.  LITTIA 

Land  Claimed  as  Homestead  Under  Federal  Law  and  patented  as 
such  is  exempt  from  debt  contracted  before  patent  issued. 

Beaffirmied  in  SprinMe  y.  Weot,  62  Wash.  588,  114  Pac.  430. 

Injunctions  Against  Execution  Sales  or  other  proceedings  under 
final  process.    See  note,  30  L.  B.  A.  101« 

47  CaL  353-861,  PEOPLE  ▼.  AUSTIN. 

A  Bmrden  Placed  upon  Adjacent  Property  to  pay  for  opening  a 
street  is  an  assessment  and  not  a  tax. 

Distinguished  in  Union  Trust  Co.  v.  State,  154  Cal.  723,  99  Pac. 
186,  24  L.  B.  A.  (n.  s.)  1111,  neither  act  to  open  Montgomery  avenue, 
San  Francisco,  nor  bonds  issued  thereunder,  created  contractual  liabil- 
ity on  the  part  of  the  state  of  California. 

The  Property  oi  the  State  or  United  States  is  not  subject  to  taxa- 
tion. 

Approved  in  Kleinsorge  ▼.  Burgbacher,  6  Cal.  App.  352,  92  Pac.  202, 
timber  lands  which  have  reverted  to  state  because  of  nonpayment  of 
price  are  not  subject  to  taxation;  Van  Brocklin  v.  Anderson,  117  U.  S. 
166,  6  Sup.^Ct.  670,  29  L.  Ed.  850,  lands  situated  in  state  and  acquired 
by  United  States  through  sales  for  direct  taxes  levied  pursuant  to 
federal  statute  are  not  taxable  by  state  while  so  owned  by  United 
States;  In  re  Inheritance  Tax  on  Macky's  Estate,  46  Colo.  97,  102  Pac. 
1081,  23  L.  B.  A.  (n.  s.)  1207,  bequests  to  city  and  county  for  hospital 
and  to  regents  of  state  university  for  auditorium  are  not  subject  to 
inheritance  tax. 

Distinguished  in  Edwards  &  Walsh  Con.  Co.  ▼.  Jasper  County,  117 
Iowa,  375,  94  Am.  St.  Bep.  301,  90  N.  W.  1009,  city  property  owned  by 
county  is  not  exempt  from  street  assessments. 

Exemption  from  Taxation  or  assessment  of  lands  owned  by  govern- 
mental bodies  or  in  which  they  have  an  interest.  See  note,  132  Am. 
St.  Bep.  298,  309,  310. 

Municipal  Assessment  of  State  Property.    See  note,  23  L.  B.  A.  808. 

Local  Assessments  for  Benefits,  on  property  exempt  from  general 
taxation.    See  note,  35  L.  B.  A.  33. 

47  CaL  361-364,  PEOPLE  y.  COOHILL. 

Commissioners  to  Assess  Swamp  Lands  cannot  act  unless  all  are 
present. 

Distinguished  in  Schuerman  v.  Territory,  7  Ariz.  66,  60  Pac.  895,  two 
members  of  board  of  loan  commissioners  might  act  in  absence  of  third. 
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47  0«L  364-371,  LOVE  ▼.  BASHS. 

If  I«9glfllatiire  Imposes  Additional  Duties  on  attorney  general  and 
he  volnntarily  performs  them,  it  may  give  additional  compensation  for 
such  unofficial  service. 

Approved  in  State  ▼.  La  Grave  (Nev.)y  48  Pac.  195,  Secretary  of 
State  entitled  to  additional  salary  as  reporter  of  supreme  court;  State 
T.  Grant,  12  Wyo.  12,  73  Pac.  473,  3ecretary  of  State,  acting  as  gov- 
ernor, entitled  to  salariei  of  both  offices. 

Distinguished  in  Moore  v.  Nation,  80  Kan.  677,  103  Pac.  109,  23 
L.  B.  A.  (n.  s.)  1115,  judge  in  office  when  statute  took  effect  not  en- 
titled to  additional  compensation  for  acting  as  jury  commissioner; 
Warner  y.  Auditor  General,  129  Mich.  651,  652,  89  N.  W.  592,  593, 
state  treasurer j  Secretary  of  State  and  commissioner  of  land  office  not 
entitled  to  additional  compensation  as  members  of  board  of  auditors. 

What  Claims  Constitate  Valid  Demands  against  a  state.  See  note, 
42  L.  B.  A.  87. 

47  OaL  371-377,  FUSOE  ▼.  OABVET. 

Ooardiaii  of  Insane  Husband  cannot  sell  homestead. 

Approved  in  Cordano  v.  Wright,  159  Cal.  619,  115  Pac.  231,  wife's 
signature  to  husband's  deed  of  homestead,  which  purported  to  convey 
his  interest  alone  is  ineffective;  Murphy  v.  Benner,  99  Minn.  351,  116 
Am.  St.  Bep.  418,  109  N.  W.  594,  S  L.  B.  A.  (n.  s.)  565,  conveyance  of 
homestead  by  husband  alone  is  void,  though  wife  has  abandoned  him 
and  is  living  in  adultery;  Curry  v.  Wilson,  45  Wash.  24,  87  Pac.  1067, 
husband  cannot  mortgage  homestead  in  his  individual  capacity  and  as 
guardian  of  his  insane  wife. 

Abandonment,  Conveyance,  or  Encumbrance  of  homestead  during 
insanity  of  spouse.     See  note,  13  L.  B.  A.  (n.  s.)  433. 

47  Cal.  378-388,  PBATALONGO  V.  I.ABCO. 

Wlien  Case  has  been  Tried  by  referee,  it  is  not  good  practice  for 
court  to  strike  out  referee's  finding  and  substitute  one  of  its  own. 

Approved  in  United  States  v.  Bamsey,  158  Fed.  491,  consent  that 
judge  try  issues  of  fact  not  to  be  implied  from  mere  agreement  that 
cause  be  referred  to  a  referee. 

47  CaL  388-407,  PEOPLE  y.  BBOTHEBTON. 

Evidence  That  Defendants  Possessed  Chemicals  that  might  be  used 
m  perpetrating  forgery  is  admissible. 

Approved  in  dissenting  opinion  in  Sorenson  v.  United  States,  168 
Fed.  809,  94  C.  C.  A.  181,  majority  rejecting  evidence  of  weapons  and 
implements  found  on  the  defendant  when  arrested  eighteen  days  after 
the  burglary. 

The  Burden  is  upon  the  Defendant  to  show  that  a  technical  error 
committed  during  his  trial  was  prejudicial  to  him. 

Approved  in  People  v.  Hutchings,  8  Cal.  App.  558,  97  Pac.  328,  re- 
afS^rming'  rule;  People  v.  Casselman,  10  Cal.  App.  238,  101  Pac.  695, 
where  court  cuts  short  examination  of  witness,  prejudice  will  not  be 
presumed  where  counsel  made  no  offer  of  proof. 

Order  of  Proof  Bests  in  discretion  of  court. 

Cited  in  Hudson  v.  State,  43  Tex.  Cr.  424,  66  S.  W.  670,  arguendo. 

Limitations  of  Evidenos  to  Handwriting.    See  note,  64  L.  B.  A.  304. 
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47  OaL  41&-432,  FEBBEB  v.  HOME  MOTUAL  IN8.  CO. 

Plaintifl  Taken  by  SnrprlBe  should  move  for  eontinnanee  to  produce 
rebutting  evidence^  and  not  wait  to  move  for  new  trial  on  ground  of 
surprise. 

Approved  in  Bauer's  Law  etc.  Co.  v.  Bradbury,  3  CaL  App.  261,  84 
Pae.  1009,  reaffirming  rule. 

Allegation  ''All  Thereof  Being  the  Property  of  the  plaintiff/'  is  suffi- 
cient. 

Approved  in  Bryan  ▼.  Tormey  (Gal.),  21  Pae.  726,  allegation  that 
plaintiff  is  "  the  owner  in  fee"  is  sufficient. 

47  CaL  432-436,  8HOBMAKE  ▼.  OHALFONT. 

Effect  of  Divorce  on  Homestead  Bi^ts.    See  note,  23  L.  B.  A.  240. 

Wbat  Oonstitutea  a  ''Family**  under  hpmestead  and  exemption  laws. 
See  note,  4  L.  B.  A.  (n.  s.)  397. 

47  Cal.  442-447,  PEOPLE  ex  reL  LOVE  Y.  MATHEW80N. 

It  l8  Essential  to  tbe  Validity  of  an  election  that  it  be  authorized  by 
some  statute. 

Approved  in  dissenting  opinion  in  Bodwell  v.  Bowland,  137  N.  C. 
644,  50  S.  E.  329,  majority  holding  that  clerk  of  superior  court,  ap- 
pointed for  unexpired  term,  held  only  until  next  general  election. 

47  Cal.  447-450,  PEOPLE  T.  BBOWN. 

A  Conviction  of  Assault  With  Intent  to  commit  rape  will  be  set 
aside  where  the  evidence  shows  want  of  resistance  on  the  part  of  the 
woman. 

Approved  in  People  v.  Caulfield,  7  Cal.  App.  657,  95  Pac.  666,  but 
holding  testimony  of  prosecutrix  to  be  neither  improbable  nor  nncor- 
roborated. 

Indictment  for  Assault  With  Intent  to  commit  rape  is  good  without 
allegation  that  force  and  violence  used  were  against  resistance  of 
prosecutrix. 

Disapproved  in  State  v.  Cowing,  99  Minn.  126, 108  N.  W.  852,  specific 

*cts  of  resistance  not  sufficiently  proved;  Baggs  v.  Territory,  11  Ariz. 

451,  94  Pae.  1107,  indictment  must  allege  that  defendant  accompanied 

attempt  with  intention  of  pressing  his  threats  or  violence  to  point 

of  overcoming  active  resistance. 

47  CaL  466-457,  PEOPLE  T.  CLABE. 

Notice  of  Intention  to  Lay  new  cross-walks  and  repair  street  where 
necessary  is  insufficient. 

Distinguished  in  Treanor  v.  Houghton,  103  Cal.  58,  36  Pac.  1083, 
where  resolution  of  intention  is  for  improvement  as  a  unit,  contracts 
may  be  let  for  performing  work  in  sectiona. 

47  CaL  469-460,  PEBALTA  ▼.  GINOCHIO. 

Defendant  in  Possession  at  Time  lease  was  made  is  not  estopped 
from  disputing  his  landlord's  title. 

Disapproved  in  dissenting  opinion  in  Illinois  Steel  Co.  v.  Budzisz, 
139  Wis.  310, 119  N.  W.  942,  majority  holding  that  one  who  takes  lease 
while  in  possession  is  not  estopped  from  denying  his  landlord's  title. 

Estoppel  to  Deny  Landlord's  Title.    See  note,  89  Am.  St.  Rep.  93. 
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47  CaL  461-473,  HOSBfEB  Y.  WALLACE. 

Miscellaneous. — Cited  in  Orchard  v.  Alexander,  157  U.  S.  380,  15 
Sup.  Ct.  635,  39  L.  Ed.  740. 

47  Gal.  474-477,  HOLLOWAY  v.  OALLIAR. 

Miscellaneous. — Cited  in  Hay  den  v,  Collins,  1  Cal.  App.  261,  81  Pac. 
1121,  as  to  averments  necessary  in  complaint  in  ejectment. 

47  Oal.  477-481,  PILL8BUBY  ▼.  BROWN. 

A  Miademeanor  la  aa  Act  or  Omission  for  which  punishment,  other 
than  death  or  imprisonment  in  state  prison,  is  denounced  by  law. 

Approved  in  Union  Ice  Co.  v.  Eose,  11  Cal.  App.  360,  104  Pac.  1007, 
violation  of  Cartwright  law  forbidding  conspiracies  against  trade  is 
misdemeanor. 

The  Legislature  may  Provide  that  suits  for  the  violation  of  a  city 
ordinance  shall  be  prosecuted  in  the  name  of  the  people  of  the  state. 

Approved  in  Territory  of  Hawaii  v.  Whitney,  17  Haw.  186,  prosecu- 
tions for  offenses  against  county  ordinances  should  be  in  the  name  of 
the  territory. 

47  Cal.  484-485,  HUSTON  v.  WAX 


Executory  Contract,  Made  by  a  Pre-emptor,  to  convey  land  after  he 
receives  a  patent,  is  null  and  void. 

Approved  in  Boy  v.  Harney  Peak  Min.  Co.,  21  8.  D.  143,  130  Am. 
St.  Bep.  706,  110  N.  W.  107,  agreement  not  to  protest  against  another's 
application  for  patent  to  public  land  is  void. 

47  CaL  48&-514,  BABCOCK  ▼.  GOODBICH. 

In  Pleading  Determination  of  board  or  officer,  it  is  not  necessary  to 
state  jurisdictional  facts. 

Approved  in  Bituminous  Lime  Bock  Pav.  etc.  Co.  v.  Fulton  (Cal.), 
33  Pac.  1118,  applying  rule  to  action  to  enforce  lien  of  street  paving 
assessment. 

Action  on  Auditor's  Official  Bond  does  not  preclude  remedy  by  man- 
damus. 

Approved  in  American  Bridge  Co.  v.  Wheeler,  35  Wash.  45,  76  Pac. 
535,  reaffirming  rule. 

Mandamus  as  Proper  Bemedy  against  public  officers.  See  note,  98 
Am.  St.  Bep.  868. 

To  Supersede  Mandamus  Party  must  have  legal  remedy  competent 
to  afford  relief  upon  the  very  subject  matter  of  his  application. 

Approved  in  State  v.  Collins,  41  Mont.  528,  110  Pac.  527,  mandamus 
will  lie  to  compel  sheriff  to  deliver  property  to  plaintiff  in  claim  and 
delivery;  State  v.  Chicago  etc.  B.  B.  Co.,  83  Neb.  526,  120  N.  W.  164, 
granting  mandamus  to  compel  railway  company  to  furnish  cars. 

Expression  "Current  Expenses  of  the  Year"  is  equivalent  to  "the 
expenses  for  the  current  year." 

Approved  in  Samuelson  v.  State,  116  Tenn.  497,  115  Am.  St.  Bep. 
805,  95  S.  W.  1019,  words  "issued  and  sold"  held  not  necessarily  to 
refer  to  past  transaction. 

47    Cal.    615-517,    UNITED    STATES    ▼.    LAND    IN    MONTEBET 
OOUNTY. 
The  Owner  of  Iiand  cm  Which  the  (Government  has  wrongfully  en- 
tered and  erected  a  building  is  entitled  to  have  the  value  of  the  latter 
allowed  him  in  condemnation  proceedings. 
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Approved  in  Village  of  St.  Johnsville  ▼.  Smith,  184  N.  T.  347,  77 
N.  £.  619,  5  L.  B.  A.  (n.  s.)  922,  owner  entitled  to  value  of  land  as 
increased  by  structures,  but  not  to  cost  of  structures  or  their  value  to 
municipality. 

Value  of  Improvements  Made  by  One  taking  property  by  eminent 
domain  as  element  of  damages.     See  note,  16  L.  B.  A.  807. 

47  Gal.  517-524,  DAVIS  v.  SAN  LORENZO  B.  B.  00. 

Act  is  Void  Whlcb  Provides  that  railroad  company  may  enter  into 
possession  of  land  pending  eminent  domain  proceedings,  without  pro- 
viding compensation  for  use  and  waste  committed  if  proceedings  finally 
fail. 

Approved  in  De  Hansen  v.  District  Court,  11  Ariz.  385,  94'Pac.  1127, 
holding  similar  statute  void. 

Distinguished  in  Portneuf  Irr.  Co.  Ltd.  v.  Budge,  16  Idaho,  122,  123, 
100  Pac.  1048,  upholding  statute  giving  immediate  possession  upon 
tender  of  amount  of  damages  assessed  by  three  commissioners  ap- 
pointed by  court. 

47  Cal.  524-526,  PEOPLE  ex  reL  VE  JAB  v.  METZKEB. 

Where  City  Charter  Provides  That  Council  shall  judge  of  the  qual- 
ifications of  its  own  members,  courts  have  no  jurisdiction  over  matter. 

Approved  in  McGregor  v.  Board  of  Trustees,  159  Cal.  445,  114 
Pac.  568,  such  provision  does  not  conflict  with  constitutional  declara- 
tion that  judicial  power  shall  be  vested  in  certain  courts. 

Provision  for  Testing  Election  of  Officer  before  municipal  body  as 
exclusive  remedy.     See  note,  26  L.  B.  A.  (n.  s.)  209. 

47  Cal.  526-528,  FLYNN  v.  COTTLE. 

Under  Section  68  of  the  Practice  Act,  the  judge  could  cancel  the  cer- 
tificate to  a  statement  on  appeal  during  the  term,  or  within  five  months 
thereafter. 

Approved  in  Fountain  Water  Co.  v.  Superior  Court,  139  Cal.  650, 
651,  73  Pac.  590,  court  has  no  jurisdiction  to  cancel  settlement  of  state- 
ment on  motion  for  new  trial  after  six  months  from  date  of  order. 

Judge  may  Cancel  Certificate  to  statement  on  appeal  after  appeal  has 
been  taken. 

Approved  in  James  v.  Lepert  (Nev.),  2  Pac.  753,  statement  on  ap- 
peal may  be  settled  after  appeal  has  been  taken. 

47  Cat  528-531,  CAUFOBNIA  PACIFIC  B.  B.   CO.  V.  CENTBAL 
PACIFIC  B.  B.  CO. 

Where  Court  in  Condemnation  Proceeding  makes  order,  beyond  its 
jurisdiction,  as  to  use  of  property,  certiorari  is  the  proper  remedy. 

Approved  in  De  Hansen  v.  District  Court,  11  Ariz.  383,  94  Pac.  1126, 
certiorari  will  lie  to  annul  order  letting  plaintiff  into  possession  where 
statute  does  not  secure  compensation  for  use  of  land  or  waste  com- 
mitted. 

Distinguished  in  Moore  v.  Renniek,  1  Alaska,  174,  allowing  certiorari 
to  correct  action  of  justice's  court  where  amount  involved  was  less 
than  two  hundred  dollars. 

47  Cal.  531-535,  FONG  YUEN  UNO  ▼.  LOS  ANOELE^ 

Liability  for  Property  Destroyed  by  Molx  See  note,  24  L.  B.  A. 
594,  596. 
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47  CaL  536-642,  GREEN  ▼.  SWIFT. 

Damage  Caused  by  Turning  or  straightening  the  channel  of  a  river 
is  not  a  taking  of  land  for  public  use. 

Approved  in  Green  v.  State  (Cal.))  12  Pac.  684,  and  Hoagland  T. 
State  (Cal.)y  22  Pac.  143,  both  reaffirming  rule;  Durham  v.  Lisbon 
Falls  Fibre  Co.,  100  Me.  246,  61  Atl.  180,  damage  to  bank  of  river 
from  deflecting  of  current  caused  by  dam,  lawfully  constructed,  is 
damnum  absque  injuria. 

Distinguished  in  Bradbury  ▼.  Vandalia  Drainage  District,  236  111. 
47,  86  N.  E.  166,  19  L.  B.  A.  (n.  s.)  991,  drainage  district  liable  for 
damage  from  flooding  of  lands  caused  by  construction  of  levee  below 
them. 

Board  of  CommissionozB  Appointed  to  straighten  river  are  not  liable 
for  damage  caused  by  mere  errors  of  judgment,  if  they  do  not  act 
dishonestly  or  maliciously. 

Approved  in  Black  v.  Linn,  17  S.  D.  338,  96  N.  W.  697,  commissioners 
of  soldiers'  home  are  liable  in  damages  if  they  maliciously  expel  a 
member. 

Personal  UabUity  of  Hifl^way  OttLcen  for  negligence.  See  note, 
22  L.  B.  A.  827. 

What  Claimji  Oonstltato  Valid  Demands  against  a  state.  See  notes, 
42  L.  B.  A.  37,  66. 

47  Oal.  542^48,  MEBBITT  ▼.  CAMPBELL. 

A  Nonsuit  Suffered. for  Any  Cause  is  not  a  bar  to  a  subsequent 
action. 

Approved  in  San  Francisco  v.  Brown,  153  Cal.  647,  648,  96  Pac.  283, 
reaffirming  rule;  Smith  v.  Superior  Court,  2  Cal.  App.  531,  84  Pac. 
55|  where  judgment  of  justice's  court  granting  nonsuit  is  reversed, 
case  will  be  remanded  for  new  trial;  Carr  v.  Howell,  154  Cal.  384, 
97  Pac.  890,  dismissal  obtained  by  plaintiff  of  suit  removed  to  federal 
court  by  defendant  is  not  bar  to  subsequent  action  in  state  court. 

A  Judgment  of  Dismissal,  Bendered  upon  oral  agreement  of  the 
parties  in  open  court,  is  bar  to  another  action. 

Distinguished  in  Cleary  v.  Folger  (Cal.),  33  Pac.  878,  withdrawal 
of  defendant's  cross-bill  for  specific  performance  does  not  estop  him 
from  claiming  damages  under  prayer  of  his  answer;  Lindsay  v.  Allen, 
112  Tenn.  651,  653,  82  S.  W.  173,  174,  persons  who  assume  to  appear 
for  public  as  parties  complainant  do  not  bind  public  by  abandoning 
litigation. 

Disapproved  in  State  Medical  Examining  Board  v.  Stewart,  46 
Wash.  81,  82,  123  Am.  St.  Bep.  915,  89  Pac.  476,  11  L.  B.  A.  (n.  s.) 
557,  dismissal  of  proceeding  on  written  stipulation  of  both  parties 
does  not  constitute  bar. 

A  Betrazit  at  Common  Law  mnst  be  the  Act  of  the  party  himself. 

Approved  in  Forrest  Coal  Co.  v.  Doolittle,  54  W.  Va.  225,  46  S.  E. 
244,  disclaimer  must  be  act  of  party  himself,  not  of  his  counsel. 

Bight  of  Attorney  to  Enter  Eetraadt.  See  note,  25  L.  B.  A.  (n.  s.) 
1314. 

47  Cal.  649-554,  CALIFOBNIA  PACIFIC  B.  B.  CO.  ▼.  CENTBAL 
PACIFIC  B.  B.  CO. 
In  Proceedings  for  Condemnation  of  Land,  court  exercises  limited 
and  statutory  jurisdiction. 
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Approved  in  Gano  v.  MinneapoliB  etc.  B.  B.  Co.,  114  Iowa,  722, 
89  Am.  St.  Bep.  393,  87  N.  W.  718,  55  L.  B.  A.  263,  upholding  stat- 
ute requiring  railroad  companies  condemning  land  to  pay  land  owner 
reasonable  attomey's  fees. 

47  CaL  670-^78,  GABDINEB  T.  MILLEB. 

The  CaUfomia  Statute  of  Limitations  has  no  application  to  the 
title  of  a  patentee  from  the  United  States  prior  to  the  issuance  of 
patent. 

Approved  in  Valentine  v.  Sloss  (Cal.),  37  Pac.  329,  reaffirming  rule. 

47  Cal.  584-586,  PEOPLE  ez  rel.  8CANNELL  ▼.  WHITNEY. 

Trial  of  Case  After  Appeal  from  Order  denying  change  of  venue 
ia  not  beyond  jurisdiction  of  court. 

Approved  in  First  National  Bank  of  Webster  v.  Dutcher,  128  Iowa, 
426,  104  N.  W.  501,  1  L.  B.  A.  (n.  s.)  142,  appeal  from  order  deny- 
ing motion  to  set  cause  down  for  trial  as  equitable  action  does 
not  deprive  trial  court  of  jurisdiction. 

Problbition  to  Bestrain  Court  from  Proceeding  in  case  in  which 
change  of  venue  erroneously  denied.    See  note,  2  L.  B.  A.  (n.  s.)  396. 

47  CaL  58&-588,  SIMPSON  ▼.  PACIFIC  BiUTUAL  LIFE  INS.  CO. 

Miscellaneous. — Cited  in  Manitoba  Mtg.  etc.  Co.  v.  Weiss,  18  S.  D. 
464,  112  Am.  St.  Bep.  799,  101  N.  W.  38,  delay  of  five  days  in  pre- 
senting cheek  converted  check  into  absolute  payment. 

47  CaL  588-591,  GABDINEB  v.  BCHMAELZLE. 

'  If  a  Nonsuit  is  Asked  for  Defect  of  proof  on  some  point,  the  court 

will  permit  the  plaintiff  to  supply  the  defect  if  he  can  do  so. 

Approved  in  dan  Pedro  Lumber  Co.  v.  Schroeter,  156  Cal.  160, 
103  Pac.  889,  plaintiff  permitted  to  reopen  case  to  explain  variance. 

Motion  for  Nonsuit  most  Distinctly  Point  out  grounds  on  which  it 
is  asked. 

Approved  in  Schroeder  t.  Mauzy,  16  Cal.  App.  450,  118  Pac.  462,  fol- 
lowing rule;  Mackel  v.  Bartlett,  33  Mont.  132,  82  Pac.  798,  suffi- 
ciency of  complaint  will  not  be  considered  where  not  made  ground 
of  motion. 

47  CaL  591-592,  PEOPLE  v.  WHIPPLE. 

An  Assessment  of  Property  to  a  Name  which  is  neither  the  true 
name  of  the  owner  nor  one  by  which  he  has  been  known    is  void. 

Approved  in  Houser  v.  Haines. Mfg.  Co.  y.  Hargrove  (Gal.),  59 
Pac.  949,  reaffirming  rule. 

47  CaL  602-603,  CB0S8  Y.  ZANE. 

Vacating  Satisfaction  of  Execution  because  title  of  purchaser 
fails.    See  note^  134  Am.  St.  Bep.  37. 

47  CaL  604-606,  BEYNOLDS  ▼.  COUNTY  COUBT. 

The  Petition  for  a  Writ  of  Certiorari  is  no  part  of  the  judgment- 
roll. 

Distinguished  in  Stoner  v.  Los  Angeles,  8  CaL  App.  611,  97  Pac. 
694,  where  only  demurrer  is  filed  to  petition,  latter  is  part  of  judg- 
ment-rolL 
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47  Cal.  608-612,  SPAKAQKL  ▼.  BBAT. 

When  New  Trial  lias  Been  Granted  by  supreme  court,  defendant 
should  not  be  allowed  to  amend  verified  answer  hj  changing  admis- 
sion into  denial. 

Approved  in  Parke  v.  Boulware,  9  Idaho,  231,  73  Pa&  20,  on  new 
trial,  amendments  to  pleadings  are  in  sound  discretion  of  courts 

47  Cal.  612-614,  BEOLI  v.  McOLUBE. 

Evidence  Held  not  to  Show  Change  of  possession  required  by 
statute. 

Approved  in  Kennedy  v.  Conroy  (Cal.),  44  Pac  796,  bill  of  sale  of 
cattle  void  where  all  parties  continued  to  live  on  ranch  as  before. 

47  CaL  614-616,  LANDEB  v.  FLEMBflNG. 

Delay  of  Two  Tears  and  three  months  in  serving  summons  is  ground 
for  dismissal. 

Distinguished  in  Luke  v.  Bennion,  36  Utah,  67,  106  Pac.  714,  action 
in  justice  court  does  not  abate  from  mere  failure  to  serve  summons 
within  year. 

47  Cal.  617-618,  CBAWFOBD  ▼.  SCHMIDT. 

Assessment  of  Land  to  Owner  by  surname  only  is  void. 

Approved  in  Houser  So  Haines  Mfg.  Co.  v.  Hargrove  (Cal.),  50  Pac. 
949,  assessment  of  personalty  to  one  not  owner  is  void. 

47  CaL  619-620,  EKBL  v.  SWIFT. 

Failure  of  Attorney  to  Attend  trial,  due  to  chronic  illness,  is  not 
ground  for  vacating  judgment. 

Approved  in  Cox  v.  CNeil  (Cal.),  4  Pac.  457,  insufficient  showing 
of  mistake  and  surprise;  Utah-Nevada  Co.  v.  De  Lamar,  9  Cal.  App. 
763,  100  Pac.  886,  chronic  defect  in  attorney's  eyesight  did  not  excuse 
default,  where  he  had  four  able  associates. 

Vacation  of  Jadgments  for  Negligence  or  mistake  of  attorney.  See 
note,  96  Am.  St.  Bep.  108. 

47  Cal.  621-622,  ESTATE  OF  BEVEBSON. 

Agreement  for  Present  Cohabitation  and  future  marriage  does  not 
constitute  marriage. 

Approved  in  In  re  Estate  of  Maber,  204  HL  29,  68  N.  E.  160,  where 
evidence  failed  to  show  present  agreement  of  parties  to  live  together 
as  husband  and  wife. 

Common-law  Marriages.  See  notes,  124  Am.  St.  Bep.  121;  3  Cof. 
Prob.  212. 

47  Cal.  624-626,  WTATT  V.  BUELL. 

In  Order  That  Defamatory  Words  published  in  the  course  of  judicial 
procedure  may  be  absolutely  privileged,  they  must  be  relevant  to  the 
cause  in  hand. 

Approved  in  Myers  v.  Hodges,  53  Fla.  209,  44  So.  361,  defamatory 
words  in  bill  in  equity. 

Liability  for  Libel  or  Slander  in  course  of  judicial  proceedings. 
See  notes,  123  Am.  St.  Rep.  636;  2Q  L.  B.  A.  650. 

47  Cal.  626-627,  BCATO  v.  BBTTE. 

Injunctions  Against  Execution  Sales  or  other  proceedings  under 
final  process.    See  note,  30  L.  B.  A.  143. 
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Equitable  Jurisdiction  in  Begard  to  Injunctions  against  judgments. 
Bee  note,  32  L.  B.  A.  327. 

47  OaL  627-620,  ENGIiEBBECHT  ▼.  SHADE. 

Use  of  Adjoining  Lot  for  Drying  Clothes  and  as  means  of  access  is 
sufficient  to  support  declaration  of  homestead  including  it. 

Approved  in  In  re  Allen  (Cal.),  16  Pac.  319,  lot  used  for  out- 
buildings properly  included  in  homestead. 

47  CaL  632-638,  MEGEBLE  V.  ASHE. 

Conclusiveness  of  Prior  Decisions  on  subsequent  appeals.  See  note, 
34  L.  B.  A.  324. 

47  CaL  640-642,  CAIJ>WELL  ▼.  PABKS. 

Bill  of  Exceptions,  Settled  Within  Thirty  Days  after  judgment  is 
rendered,  becomes  part  of  record  on  appeal  from  judgment. 

Approved  in  Bank  of  Commerce  v.  Ada  County  etc.  Co.,  11  Idaho, 
760,  85  Pac.  920,  bill  of  exceptions  may  be  used  on  appeal  from  judg- 
ment, though  settled  after  judgment-roll  was  made  up. 

47  Cal.  64&-674,  HOUOHTOK  ▼.*  AUSTIN. 

An  Injunction  will  not  be  Granted  to  restrain  the  collection  of  a 
tax  by  a  sale  of  the  property  of  the  taxpayer. 

Approved  in  Crocker  v.  Scott,  149  Cal.  504,  87  Pac.  110,  denying 
injunction  to  restrain  collection  of  tax  on  shares  in  national  bank. 

The  Doctrine  of  Stare  Decisis  should  not  be  pressed  beyond  its 
just  and  established  limitations. 

Approved  in  dissenting  opinion  in  Walling  v.  Brown,  9  Idaho,  749, 
76  Pac.  321,  majority  refusing  to  reconsider  constitutionality  of  stat- 
ute forbidding  pasturing  of  sheep  within  two  miles  of  house. 

Section  3666,  Political  Code,  is  Void  in  so  far  as  it  delegates  to 
state  board  of  equalization  power  to  fix  rate  of  taxation. 

Distinguished  in  Chicago  etc.  B.  B.  Co.  v.  State,  128  Wis.  630,  106 
N.  W.  576,  action  of  state  board  in  determining  rate  of  taxation 
upon  railway  property  is  wholly  ministerial. 

Boards  or  Bodies  to  Which  Power  of  taxation  delegable.  See  note, 
15  L.  B.  A.  (n.  s.)  67. 

Miscellaneoiisv---Cited  in  Contra  Costa  Water  Co.  v.  Van  Bensselaer, 
155  Fed.  142,  to  point  that  corporation  plaintiff  in  eminent  domain 
proceedings  acts  as  agent  of  state. 
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48  OaL  3-7,  EX  PABTE  HOOE. 

The  Discretion  Allowed  the  Court  by  Statute  concerning  adndBBion 
to  bail  is  a  legal  discretion  and  not  an  arbitrary  one. 

Approved  in  In  re  Neil,  12  Idaho,  752,  87  Pac.  882,  defining  what 
is  meant  by  "probable  cause  for  the  appeal"  in  section  8048,  Bevised 
Statutes  of  1887;  dissenting  opinion  in  Bates  v.  Gregory  (Cal.)i  22 
Pac.  687,  majority  deciding  case  on  other  grounds. 

Defendant  After  Oonyiction  is  Entitled  to  Ball,  pending  appeal 
taken  bona  fide,  in  case  not  capital. 

Approved  in  In  re  Schriber,  19  Idaho,  535,  114  Pac.  30,  admitting 
defendant  to  bail  pending  appeal  from  sentence  to  pay  fine. 

48  Cal.  7-19,  McMANUS  ▼.  (ySULLIVAK. 

Possession  of  Land  in  Subordination  to  Title  of  United  States  may 
be  adverse  as  to  another  claimant. 

Approved  in  Northern  Pacific  By.  Co.  v.  Pyle,  19  Idaho,  17,  lift 
Pac.  663,  admission  of  title  in  United  States  is  no  bar  to  adverse 
possession;  Maas  v.  Burdetzki,  d3  Minn.  298,  106  Am.  St.  Bep.  436,  101 
N.  W.  183,  one  who  took  possession  of  land  under  erroneous  belief 
it  was  public  land  could  acquire  title  by  adverse  possession  as  against 
true  owner;  Boe  v.  Arnold,  54  Or.  66,  102  Pac.  294,  upholding  right 
to  assert  such  adverse  possession  as  against  one  claiming  under  prior 
grant. 

48  CaL  19-26,  PEOPLE  ▼.  ONTEVEBAS. 

Principals  in  Second  Degree,  and  accessories  before  the  fact,  are 
to  be  indicted,  tried  and  punished  as  principals  in  first  degree. 

Approved  in  Bosencranz  v.  United  States,  155  Fed.  42,  83  C.  C.  A. 
634,  holding  under  Alaska  Penal  Code,  sections  186,  188,  one  who  aids 
and  abets  another  in  commission  of  crime  may  be  charged  in  indict- 
ment and  convicted  as  principal;  Trimble  v.  Territory,  8  Ariz.  285, 
71  Pac.  935,  holding,  under  similar  statute,  indictment  charging  de- 
fendant with  aiding  and  abetting  another  to  commit  rape  insufficient 
in  not  showing  crime  actually  committed. 

(803) 
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48  OaL  26-28,  TOUKG  ▼.  8HINN. 

A  Oertlflcate  of  Pnrchase  of  State  IdmdB  from  the  state  confers 
Bufficient  title  to  maintain  ejectment. 

Approved  in  Hockett  v.  Alston,  3  Ind.  Ter.  444,  58  S.  W.  679, 
sheriff's  certificate  of  sale  of  land  issued  in  compliance  with  a 
Cherokee  statute  was  sufficient  evidence  of  title  to  support  ejectment. 

48  CaL  36-67,  17  Am.  Bep.  406,  WABD  Y.  TLOOD. 

Motion  by  Applicant  for  Writ  of  Mandamus  that  writ  issue  notwith- 
standing averments  of  answer  amounts  to  demurrer  to  answer. 

Approved  in  Kelley  v.  Sersanous  (Cal.),  46  Pac.  2f>9,  holding  in  man- 
damus to  compel  county  treasurer  to  pay  warrant,  pleadings  made 
prima  facie  case  in  favor  of  plaintiff. 

Party  Who,  upon  Tender  or  Demand  made,  puts  his  refusal  upon 
some  particular  defect  in  proceedings  of  his  adversary,  cannot  later 
base  such  refusal  upon  new  or  additional  ground. 

Approved  in  Herberger  v.  Husmann  (Cal.),  24  Pac.  1059,  where 
contract  for  purchase  of  land  provides  that  vendee  may  disaffirm  at 
end  of  year,  whereupon  he  shall  be  repaid  his  purchase  money  and 
shall  surrender  title  acquired  by  him  thereunder,  disaffirmance  and 
offer  to  surrender  his  claim  on  repayment  of  purchase  money  is  suffi- 
cient tender  by  vendee. 

Equality  Clause  in  Fourteenth  Amendment  of  the  constitution  did 
not  create  any  new  legal  rights  but  operated  on  such  as  were  estab- 
lished. 

Approved  in  State  v.  Leavitt,  105  Me.  S3,  72  Atl.  878,  26  L.  B.  A. 
(n.  8.)  799,  upholding  statute  forbidding  the  digging  of  clams  between 
certain  dates  in  each  year  by  any  person  except  inhabitants  or  resi- 
dents of  the  town  or  hotel-keepers  in  the  town  taking  clams  for  use 
of  hotels. 

Law  Providing  for  the  Education  of  Colored  Ghildren  in  separate 
schools 'to  be  provided  at  public  expense  is  valid. 

Approved  in  Reynolds  v.  Board  of  Education  of  Topeka,  66  Kan. 
690,  72  Pac.  2fiO,  upholding  chapter  81,  page  163,  Laws  of  1879,  pro- 
viding that  boards  of  education  in  cities  of  the  first  class  shall  have 
power  to  maintain  separate  schools  for  white  and  colored  children 
except  in  the  high  school;  Kingfisher  Board  of  Education  v.  County 
Commrs.,  14  Okl.  331,  78  Pac.  458,  where  by  statute  separate  schools 
for  white  and  colored  children  was  mandatory,  injunction  may  issue 
to  prevent  disposal  of  schoolhouse  property  for  minor  class  except 
for  purpose  of  rebuilding  suitable  buildings  for  that  class;  Morrison 
V.  State,  116  Tenn.  550,  95  S.  W.  497,  upholding  acts  of  1905,  page 
321,  chapter  150,  requiring  separation  of  white  and  colored  passengers 
en  street-cars. 

Mandamus  will  Lie  to  Reinstate  Pnpil  excluded  from  public  school 
on  ground  of  color. 

Approved  in  Harley  v.  Lindemann,  129  Wis.  521,  522,  109  N.  W. 
573,  8  L.  B.  A.  (n.  s.)  124,  mandamus  lies  to  compel  granting  of 
school  privileges  to  child  not  complying  with  illegal  requirement  of 
school  board  for  change  of  text-books. 

Miscellaneous. — Cited  in  State  v.  Treadway,  126  La.  314,  139  Am. 
St.  Bep.  514,  52  So.  505,  discussing  what  is  meant  by  "a  person  of  the 
negro  or  black  race." 


805  NOTES  ON  CAI/IFOBNIA  BEP0RT8.    48  Cal.  61-97 

48  Cal.  61-H65,  PEOPLE  ▼.  AH  FAT. 

If  EYidence  1b  Introduced  Tending  to  Induce  tlie  Belief  that  an 
opposing  witness  was  subornedf  evidence  of  the  character  of  such 
witness  for  truth  and  veracity  is  admissible. 

Distinguished  in  Title  Insurance  etc.  Co.  v.  Ingersoll,  153  Cal.  8, 
M  Pae.  96)  holding  evidence  of  contradictory  testimony  of  defendant 
not  such  impeachment  of  his  character  as  to  authorize  admission  of 
evidence  to  support  his  character  for  truth,  honesty  and  integrity; 
First  Nat.  Bank  of  Bartlesville  v.  Blakeman,  19  Okl.  113,  91  Pac. 
871,  where  witness  has  not  been  impeached  or  discredited,  it  is  re- 
versible error  to  permit  the  introduction  of  evidence  as  to  his  gen- 
eral reputation  for  truth  and  veracity. 

Continuance  In  Criminal  Cases  for  absence  of  witnesses.  See  note, 
122  Am.  St.  Bep.  749. 

The  Killing  of  Person  may  be  Murder  though  latter  had  already 
been  mortally  wounded. 

Approved  in  Hopkins  v.  Commonwealth,  117  Ky.  945,  80  S.  W.  157, 
one  who  unlawfully  wounds  another  and  thereby  hastens  death  by 
reason  of  disease  with  which  latter  is  afflicted  is  guilty  of  homicide. 

Homicide  Besulting  from  Injuries  by  different  persons  acting  inde- 
pendently.   See  note,  67  L.  B.  A.  527. 

48  Cal.  70-74,  8PENCEB  CEEEK  WATEB  CO.  ▼.  VALLEJO. 
Though  the  Legislature  may  Authorize  Judges,  at  chambers,  to  per- 
form certain  duties  in  respect  to  cause,  yet  some  court  must  have 
jurisdiction  of  cause. 

Distinguished  in  Carter  v.  Gear,  197  U.  S.  353,  25  Sup.  Ct.  491, 

49  Ii.  Ed.  787,  affirming  16  Haw.  244,  and  holding  statutes  of  1892 
of  Hawaii,  conferring  upon  judges  at  chambers  judicial  powers  not 
incident  or  ancillary  to  some  cause  pending  before  a  court,  are  not 
in  conflict  with  section  81  of  the  organic  act  of  the  territory. 

48  CaL  74-80,  BALLABD  Y.  CAHB. 

Specific  Performance  of  an  Agreement  to  convey  land  to  an  attor- 
ney in  compensation  for  services  if  he  succeeds  will  not  be  refused 
for  want  of  mutuality  where  the  services  have  been  performed. 

Approved  in  Smith  v.  Bangham,  156  Cal.  363,  104  Pac.  691,  holding 
one  having  optional  right  to  purchase  land,  by  electing  to  purchase 
within  terms  of  option,  binds  himself  and  removes  any  objection  to 
specific  performance  by  him  for  want  of  mutuality;  Turley  v.  Thomas, 
31  Nev.  205,  136  Am.  St.  Bep.  667,  101  Pac.  578,  contract  for  delivery 
of  corporate  stock  in  payment  for  personal  services  to  be  rendered, 
unenforceable  when  made,  may  be  enforced  after  services  are  ren- 
dered. 

48  CaL  85-97,  PEOPLE  ▼.  DOYEIiL. 

If  Evidence  is  Admitted  Tending  to  Show  that  testimony  of  a 
witness  is  a  fabrication  of  late  date,  prior  statements  of  witness  are 
admissible  in  support  of  such  testimony. 

Approved  in  Dimmick  v.  United  States,  135  Fed.  270,  70  C.  C.  A. 
141,  reaffirming  rule. 

Distinguished  in  People  v.  Wright,  4  Cal.  App.  709,  89  Pac.  366, 
holding  where  defendant's  witness  had  testified  to  threats  made  by 
deceased  and  was  impeached  by  proof  of  his  bad  reputation  for 
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honesty  and  integrity,  defendant  could  not  prove  in  rebuttal  prior 
consistent  statement  made  by  witness;  People  ▼.  Taylor,  4  Cal.  App. 
35,  87  Pac.  2*17,  holding  prior  statements  made  by  defendant  not 
admissible,  there  being  no  pretense  that  his  testimony  was  fabri- 
cated; Burks  V.  State,  78  Ark.  273,  274,  93  S.  W.  984,  where  evidence 
of  statements  of  a  witness  contradictory,  if  his  testimony  had  been 
admitted,  former  statements  consistent  with  his  testimony  were  inad- 
missible. 

Evideiice  to  Show  Oredibillty  or  bias  of  witness.  See  note,  82  Am. 
St.  Bep.  67. 

The  Whole  Charge  to  Jury  must  be  considered  together. 

Approved  in  People  v.  Quimby,  6  Cal.  App.  488,  92  Pac.  4s96,  re- 
affirming rule;  People  v.  Wah  King,  15  Cal.  App.  199,  114  Pac.  418, 
instruction  which  is  favorable  to  defendant  cannot  be  set  off  by 
one  prejudicial  to  bim;  People  v.  Del  Cerro,  9  Cal.  App.  769,  100  Pac. 
890,  holding  single  instruction,  though  not  sufficiently  clear  alone, 
when  taken  in  connection  with  the  whole  charge,  was  not  erroneous; 
People  V.  Cain,  7  Cal.  App.  168,  93  Pac.  1039,  holding  instruction  upon 
circumstantial  evidence  not  erroneous  when  read  in  connection  with 
other  portions  of  chal'ge. 

XTnlawful  Killing,  Accompanied  With  Malice,  but  not  deliberate 
and  premeditated,  is  murder  in  second  degree. 

Approved  in  People  v.  Quimby,  6  Cal.  App.  488,  92  Pac.  496,  holding 
instruction  as  to  law  of  murder  in  first  degree  not  correct. 

Bnlea  as  to  Presumption  of  Malice  in  case  of  killing  in  perpetration 
of  felony  and  in  voluntary  manslsAigbter,  stated. 

Cited  in  People  v.  Jones,  160  Cal.  371,  117  Pac.  182,  under  Penal 
Code,  section  1105,  in  murder,  proof  of  homicide  shifts  burden  on 
defendant  of  showing  justification  or  mitigation. 

Homicide  in  Commisaion  of  Unlawful  Act.  See  note,  63  L.  B.  A. 
372. 

48  CaL  99-118,  THOMPSON  y.  TOLAND. 

Pledgee  of  Stock  is  not  Obliged  to  Return  the  identical  certificates 
pledged^  but  may  return  other  certificates  for  equal  amount  of  stock. 

Approved  in  Bell  v.  Bank  of  California,  153  Cal.  239,  94  Pac.  892, 
but  holding  a  bill  to  redeem  a  pledge  of  stock  which  shows  on  its 
face  that  the  particular  certificates  have  passed  out  of  hands  of 
pledgee  must  show  that  he  has  other  similar  shares  which  can  be  re- 
deemed. 

Conversion  of  Pledged  Property  by  invalid  sale.  See  note,  43  L.  B. 
A.  739,  765. 

What  Oircumstances  Sufficient  to  put  purchaser  of  negotiable  paper 
on  inquiry.    See  note,  29  L.  B.  A.  (n.  s.)  367. 

48  Cal.  123-124,  PEOPLE  ▼.  NOREGEA. 

Possession  of  Stolen  Property  is  not  Sufficient  without  other  evi- 
dence indicative  of  guilt  to  warrant  conviction  of  larceny. 

Approved  in  People  v.  Elster  (Cal.),  3  Pac.  885,  holding  where 
there  is  no  evidence  tending  to  prove  inculpatory  facts  and  circum- 
stances in  connection  with  possession  of  recently  stolen  goods,  an  in- 
struction authorizing  a  verdict  of  guilty  is  error. 
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48  OU.  127-131,  DAUST  T.  OOX 

Actioii  of  Wftt«r  Ctonuniflsionen  in  distribating  water  may  be  at- 
tacked by  aggrieved  parties  in  appropriate  proceedings. 

Approved  in  Byan  v.  Tntty,  13  Wyo.  133,  78Pac.  664,  nnder  Be- 
Tiaed  Statutes  of  1899,  section  888,  decision  of  commissioner  and 
superintendent  as  to  right  to  nse  of  water,  though  not  appealed  from, 
is  not  conclusive  on  the  courts. 

48  OaL  18S-143»  CIiABK  Y.  BAWTEJBL 

Writ  of  Exocutlon  Directed  to  Improper  Ofllcer,  but  executed  by 
proper  officer,  is  not  void. 

Approved  in  Christy  ▼.  Springs,  11  OkL  717,  09  Pac.  866,  applying 
rule  where  writ  which  was  directed  to  sheriff  of  Kingfisher  county 
was  received  and  executed  by  sheriff  of  proper  county. 

48  Oal.  143-147,  PEOPIf  ▼.  EUBEKA  TAKE  ETO.  OAKAI*  OO. 

Tax  Iievy  la  not  Void  Because  Levy  is  not  signed  by  chairman  and 
clerk  of  board  of  supervisors. 

Approved  in  Miller  v.  Kern  County,  150  CaL  800,  90  Pac.  121,  hold- 
ing fact  that  tax  collector  had  published  notice  to  taxpayers  under 
Political  Code,  section  3746,  before  affidavits  of  clerk  of  supervisors, 
and  of  auditor  were  attached  to  corrected  assessment-book  did  not 
affect  validity  of  tax. 

48  OaL  147-151,  17  Am.  Bep.  418,  UkKGENBEBOEB  T.  KBOEGEB. 

Unauthorized  Alteration  of  written  instruments.  See  note,  88  Am. 
St.  Bep.  102,  104,  105. 

48  CaL  152-166,  HUTUUINGHSI  T.  OASTLE. 

Judgment  will  not  be  BoYersed  for  Failure  to  find  upon  a  material 
issue  if  the  finding  must  have  been  adverse-  to  appellant. 

Approved  in  Gerth  v.  Gerth,  7  Cal.  App.  737,  95  Pac.  905,  and  Craig 
T.  Gray,  1  CaL  App.  601,  82  Pac.  701,  both  holding  failure  to  find  on 
special  issue  not  prejudicial  where  finding  on  such  issue  could  not  have 
affected  the  judgment. 

Allegation  of  Wrongful  Taking  is  equivalent  to  averment  that  do* 
fendant  converted  property  to  his  own  use. 

Beaffirmed  in  Phillipos  v.  Mihran,  38  Wash.  405,  80  Pac.  528. 

Declarations  of  an  Agent  are  Inadmissible  against  his  principal  un- 
less made  within  scope  of  his  authority. 

Approved  in  Sweeney  v.  Sweeney,  119  Ga.  82,  100  Am.  St.  Bep.  159, 
46  &  E.  78,  declarations  of  agent  in  possession  of  property  simply 
for  purpose  of  caring  for  it  are  inadmissible  to  show  title  out  of  his 
principal. 

I>eclaration8  and  Acts  of  Agents.    See  note,  131  Am.  6t.  Bep.  322. 

48  OaL  167-160,  ATHEBTON  ▼.  SAN  MATEO  00X7NTT. 

Wbere  upon  Argument  of  a  Cause  an  issue  of  fact  is  waived,  coun- 
sel cannot  after  decision  on  point  of  law  have  rehearing  on  ground 
that  question  of  fact  should  have  been  determined. 

Approved  in  Buhman  v.  Nickels  &  Brown  Bros.,  1  CaL  App.  271,  82 
Pac.  87,  denying  rehearing  to  respondent  where  point  in  question  was 
presented  and  argued  by  appellant  at  hearing  but  taken  no  notice 
of  by  respondent. 
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48  Oal.  160-165,  PENNTBECKEB  Y.  McDGUGAK 

A  Bnllding  Sat  upon  Blocks  Besting  upon  the  ground  ii  personal 
property. 

Bistinguislied  in  Miller  v.  Waddingham  (Cal.)«  25  Pac.  060,  holding 
houses  built  on  mudsills  resting  upon  the  soil,  which  is  not  disturbed, 
are  aflSzed  to  the  land  within  terms  of  Civil  Code,  section  660,  and 
could  not  be  removed  by  vendee  in  possession  who  defaulted. 

A  Person  Patting  Improvements  upon  public  domain  cannot  remove 
them  as  against  owner  when  land  has  become  private  property. 

Approved  in  Hereford  v.  Pusch,  8  Ariz.  84,  68  Pac.  550,  holding  a 
brush  and  log  fence  built  partly  on  public  land  could  not  be  removed 
by  builder  as  against  one  who  had  acquired  title  to  the  land. 

Bight  of  One  Who  Bnys,  or  Bfakes  Lawful  Entry  on,  public  land, 
to  crops  and  improvements  placed  thereon  by  another.  See  note,  70 
L.  B.  A.  804. 

48  OU.  166-171,  22  Am.  Bep.  422,  ESTATE  OF  Mn.TtEB. 

Word  '<Money"  Used  in  Devise  will  be  Gonstrued  to  include  both 
realty  and  personalty  if  context  and  face  of  will  show  such  was  tes- 
tator's intention. 

Approved  in  Estate  of  Fitzgerald,  2  Cof.  Prob.  175,  construing  word 
"heirs"  in  wilL 

48  Oal.  175-178,  WHITTIEB  v.  WILBUB. 

Materialman  is  not  Bound  by  Stipulation  of  principal  contractor  of 
which  he  has  no  notice. 

Approved  in  Cost  v.  Newport  Builders'  Supply  etc.  Co.,  86  Ark.  418, 
108  dw  W.  611,  stipulation  by  principal  contractor  with  owner  that 
no  liens  for  labor  or  material  shall  be  filed  against  the  building  was 
not  binding  on  subcontractor. 

48  Oal.  185-189,  SILVET  V.  HODODON. 

Oredibility  of  Witness  may  be  Assailed  by  proof  of  previous  acts  or 
declarations  of  his  showing  Jiostility  to  a  party,  provided  his  atten- 
tion is  first  called  to  them. 

Approved  in  Estate  of  Bedford,  158  Cal.  148,  110  Pac.  304,  there 
was  no  foundation  laid  for  the  introduction  of  impeaching  testi- 
mony; Fagan  v.  Lentz,  156  Cal.  6S9,  105  Pac.  954,  before  evidence  of 
previous  statements  by  a  witness  showing  hostility  to  a  party  can 
be  introduced,  the  witness  must  be  asked  as  to  the  making  of  such 
statements. 

48  Cal.  189-190,  PEOPLE  V.  SHEPABDSON. 

One  Becelving  Stolen  Property,  Knowing  It  was  Stolen,  cannot  be 
convicted  as  accessory  to  the  theft. 

Approved  in  Street  v.  State,  39  Tex.  Or.  136,  45  S.  W.  578,  one  who 
received  flour  which  had  been  burglariously  taken,  and  concealed 
same,  was  not  an  accessory  in  the  burglary. 

Distinguished  in  Dent  v.  State,  43  Tex.  Cr.  150,  65  S.  W.  633,  there 
are  several  legal  differences  between  receiver  of  stolen  property  and 
accessory  to  murder  after  the  fact. 

48  CaL  194-197,  EDWABD6  v.  ESTEU.. 
Oonnty  Surveyor  Is  One  of  the  Agents  of  the  state  for  the  sale  of 

swamp  and  overflowed  lands. 
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Approved  in  County  of  Kings  v.  County  of  Tulare,  119  Cal.  516,  51 
Pac.  869,  holding  state  statutes  providing  for  swamp  land  fund  in 
various  counties  where  swamp  land  districts  exist  was  creation  of 
a  trust  fund  for  state  and  subject  to  its  control. 

Serrlces  Bendered  will  not  be  Gonsidered  Part  Perf omuuice  of  an 
oral  contract  for  sale  of  land  sufficient  to  take  it  out  of  statute  of 
frauds,  which  do  not  put  purchaser  in  position  which  is  fraud  on  him 
unless  the  contract  performed. 

Approved  in  Cooley  v.  Miller  &  Lux,  156  Cal.  514,  105  Pac.  982, 
reaffirming  rule  but  deciding  case  on  other  grounds;  Price  v.  Walker, 
43  Ind.  App.  523,  88  N.  E.  79,  upholding  rule  where  broker  had  fully 
performed  his  part  of  contract  by  finding  purchaser  for  real  estate; 
Cooper  V.  Colson,  66  N.  J.  Eq.  333,  105  Am.  St.  Bep.  660,  58  AtL  339, 
parol  agreement  for  sale  of  land  in  consideration  of  services  to  be 
rendered  will  not  be  specifically  enforced  because  services  have  been 
rendered  thereunder  where  such  services  can  be  compensated  upon 
quantum  meruit. 

Public  Officers  are  not  Permitted  to  be  personally  interested  in  con- 
tracts for  public  work. 

Approved  in  Cheney  v.  Unroe,  166  Ind.  556,  117  Am.  St.  Bep.  391, 
77  N.  R  1043,  superintendent  of  roads  appointed  by  board  of  commis-, 
sioners,  was  not  in  position  to  accept  employment  from  contractors 
for  work  on  road  though  his  act  was  without  prejudice  to  interests  of 
taxpayers. 

Distinguished  in  Gibbs  v.  Scales,  54  Tex.  Civ.  App.  101,  118  S.  W. 
190,  county  attorney  may  purchase  for  own  use  at  tax  sale. 

Contracts,  Consideration  for  Which  has  partly  failed,  or  is  partly 
illegal.     See  note,  117  Am.  St.  Rep.  522b 

48  Cal.  197-201,  0A2CS  ▼.  BODQEBS. 

Oath  Administered  by  the  Clerk  in  open  court  is  administered  by 
the  court. 

Approved  in  State  v.  Mercer,  101  Md.  539,  61  Atl.  221,  competency 
of  the  person  who  reads  the  words  of  the  oath  and  does  the  minis- 
terial part  of  its  administration  to  the  witness  is  immaterial;  State 
V.  Townley,  67  Ohio  St.  27,  93  Am.  St.  Bep.  636,  65  N.  E.  150,  up- 
holding indictment  for  perjury  charging  oath  was  administered  in 
open  court  by  a  deputy  clerk,  which  was  administered  by  one  per- 
forming duties  as  such;  State  v.  Pratt,  21  S.  D.  309,  112  N.  W.  153, 
where,  in  prosecution  for  perjury,  it  was  alleged  in  information  de- 
fendant was  sworn  by  the  court,  and  evidence  showed  oath  was  ad- 
ministered by  clerk,  there  was  no  variance. 

48  CaL  201-208,  POEHLMANN  v.  KENNEDY. 

Assignee  In  Insolvency  Becomes  Vested  With  Title  to  all  insolvent's 
property  though  not  mentioned  in  schedule. 

Approved  in  Newlove  v.  Mercantile  Trust  Co.,  156  Cal.  665,  105 
Pac.  975,  holding  failure  of  voluntary  insolvent  to  include  in  his  in- 
ventory certain  real  property  owned  by  him  did  not  affect  jurisdiction 
of  court  over  the  insolvency  proceedings. 

Bights  of  an  Intervener  are  not  Affected  by  Nonsoit  of  plaintiff  on 
defendant's  motion. 

Approved  in  Gage  v.  Cameron,  212  111.  172,  72  N.  E.  214,  holding 
where  grantee  of  deed  assumed  payment  of  certain  claimS|  all  persons 
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whose  demands  are  within  the  assumption  clause  of  the  deed  could 
intervene  in  a  suit  to  enforce  thein. 

Precise  Groimd  on  Which  Motion  is  Made  should  be  brought  to  the 
attention  of  court  and  opposing  counsel. 

Approved  in  Borror  v.  Carrier,  34  Ind.  App.  372,  73  N.  E.  130,  up- 
holding refusal  to  modifj  judgment  and  decree  by  striking  out  specific, 
portions  thereof,  where  no  reason  for  modification  was  stated  in  the 
motion. 

48  Oal.  208-211,  GBAT  ▼.  OOBEY. 

Where  Teams  Were  Purchased  by  One  who  owned  the  land  and 
barn  where  they  had  previously  been  worked  and  kept  and  they  con- 
tinued to  be  so  employed  after  the  purchase,  there  was  not  such  de- 
livery and  change  of  poBsesBion  as  is  required  by  statute  of  frauds. 

Approved  in  Kennedy  v.  Conroy  (Cal.),  44  Pac  796,  where  step- 
father delivered  to  stepson,  then  living  with  him  on  his  ranch,  a 
lease  of  the  ranch,  reserving  two  rooms  in  house  for  himself,  and 
gave  him  for  value  a  bill  of  sale  of  sheep  and  hogs  on  ranch,  such  bill 
of  sale  was  void  under  Civil  Code,  section  3440,  for  want  of  chanee 
of  possession. 

48  Oal.  212-215,  O'HALE  ▼.  aACRAMSNTO. 

Exceptions  to  Bnle  That  an  Employer  is  not  liable  for  acts  of  in- 
dependent contractor.    See  note,  14  L.  R.  .A.  833. 

Uability  of  Municipality  for  Defects  or  obstructions  in  streets. 
See  note,  20  L.  R.  A.  (n.  s.)  552. 

Liability  for  Acts  of  Independent  Contractor  where  injuries  result 
from  nonperformance  of  absolute  duties  of  employer.  See  note,  66 
L.  B.  A.  132. 

48  OaL  215-221,  BT7BID0EX  ▼.  PABKa 

Though  Agent  and  Principal  are  not  absolutely  prohibited  from 
dealing  with  each  other  in  respect  to  the  subject  matter  of  the  agency, 
utmost  good  faith  is  required,  and  burden  is  on  agent  to  show  fairness 
and  honesty. 

Approved  in  Curry  v.  King,  6  Cal.  App.  576,  92  Pac.  665,  holding 
evidence  showed  purchase  of  principal's  property  by  agent  through 
third  persons  to  be  fraudulent;  Tafft  v.  Presidio  ft  Ferries  R.  R.  Co. 
(Cal;),  22  Pac.  488,  where  an  attorney  in  fact  of  stockholder  presents 
the  certificates  of  stock  with  power  of  attorney  from  owner  giving 
him  full  authority  to  deal  with  the  stock,  and  requests  a  new  cer- 
tificate in  his  own  name,  corporation  is  not  bound*  to  inquire  into  his 
motive  or  purpose;  Van  Dusen  v.  Bigelow,  13  N.  D.  2^,  100  N.  W. 
725,  67  Lu  B.  A.  288^  discussing  rule  where  agent  having  charge  of 
house  and  lot  belonging  to  his  principal,  purchased  for  himself  his 
principal's  farm  lands  as  to  which  he  had  given  advice. 

48  OaL  221-222,  KBAUSE  ▼.  BAOBAMEKTO. 

Uabllity  for  Acts  of  Independent  Contractor  where  injuries  result 
from  nonperformance  of  absolute  duties  of  employer.  See  note,  66 
L.  R.  A.  132. 

48  OaL  229-234,  HOWABD  y.  CONTINENTAL  INa  CO. 

Where  Annual  Premiums  on  Policy  are  payable  in  installments^ 
failure  to  pay  any  installment  works  a  forfeiture. 
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Approved  in  Thompson  v.  Fidelity  Mat.  etc.  Ins.  Co.,  116  Tenn. 
576,  115  Am.  St.  Rep.  823,  92  S.  W.  1103,  6  L.  R.  A.  (n.  a.)  1039, 
provision  in  policy  giving  insurer  right  upon  death  to  collect  all 
payments  due  on  policy  for  current  year  does  not  extend  to  insured 
corresponding  right  to  insurance  for  whole  current  year. 

48  Cal.  236-239,  PEOPLE  ▼.  AH  WEE. 

Defendant  cannot  Complain  of  Court's  Failure  to  give  an  instrue- 
tion  which  he  has  not  requested. 

Approved  in  Miekle  v.  United  States,  6  Ind.  Ter.  562,  98  S.  W. 
350,  applying  rule  where  not  an  objection  was  made  to  the  instruc- 
tions  of  court  nor  an  exception  saved. 

Admissibility  of  Evidehce  Qiven  Ttarougli  Interpreter.  See  note, 
17  L.  R.  A.  814. 

48  Cal.  239-250,  SPBAGUE  V.  EDWABBa 

Tbe  Legal  Effect  of  a  Deed  will  be  determined  from  the  instru- 
ment itself  construed  in  the  light  of  surrounding  circumstances. 

Approved  in  Gray  v.  Maier  &  Zobelein  Brewery,  2  Cal.  App.  657, 
84  Pac.  282,  holding  provision  of  lease  giving  option  to  renew  to 
"the  party  of  th^  first  part,"  who  was  the  lessor,  was  so  obviously 
a  clerical  error  as  to  charge  purchasers  from  lessor  with  notice  of 
equities  in  favor  of  tenant's  right  of  renewal. 

48  Cal.  260-253,  PEOPLE  v.  INDIAN  PETER. 

Power  of  Public  Prosecutor  to  dismiss  prosecution.  See  note,  35 
L.  R.  A.  706. 

Effect  of  Agreement  for  Immunity  of  accomplice  testifying  for 
prosecution.    See  note,  24  L.  R.  A.  (n.  s.)  440. 

48  CaL  253-257,  PEOPLE  v.  BROWN. 

Challenge  to  Jury  Should  be  in  Writing  and  point  out  grounds 
relied  on. 

Approved  in  Strong  v.  State,  63  Neb.  444,  88  N.  W.  773,  general 
objection,  made  orally,  when  c&se  is  called  for  trial  with  jury  in  the 
box,  is  not  entitled  to  consideration. 

Possession  of  Stolen  Property  as  evidence  of  guilt.  See  note,  101 
Am.  St.  Rep.  486. 

48  Cal.  267-258,  PEOPLE  V.  O'NEIK 

An  Indictment  must  Allege  That  the  Offense  was  committed  within 
the  county  in  which  it  is  found. 

Distinguished  in  People  v.  Thompson,  7  Cal.  App.  618,  95  Pac. 
387,  where  information  is  properly  en^titled  containing  name  of 
superior  court  of  proper  county,  an  allegation  therein  that  the  offense 
was  committed  "at  said  county  of  ,"  sufficiently  shows  venue. 

Number  and  Agreement  of  Jurors  necessary  to  valid  verdict.  See 
note,  43  L.  R.  A.  49,  62. 

48  Cal.  277-279,  PEOPLE  ▼.  COLLINS. 

If  EYidence  is  Admissible  for  One  Purpose  Only  and  counsel  fails 
to  ask  an  instinct  ion,  limiting  it  to  that  purpose,  he  cannot  after- 
ward complain  that  it  was  not  admissible  for  other  purposes. 

Approved  in  People  v.  Rpllins,  14  Cal.  App.  138,  111  Pac.  124, 
applying  rule  where  letters  admitted  in  evidence  were  competent  to 


48  Cal.  279-331    NOTES  ON  CALIFORNIA  BEPOBTS.  812 

prove  an  admission  a^inst  interest  by  showing  his  conduct  when 
same  were  read  to  him;  Ball  v.  United  States,  147  Fed.  41,  78  C.  C. 
A.  126,  holding  failure  of  trial  eourt  to  charge  that  evidence  of  a 
prior  conviction  of  accused  was  admissible  only  as  tending  to  affect 
his  credibility  as  a  witness  was  not  error  in  absence  of  request  there- 
for; State  V.  Greene,  33  Utah,  499,  94  Pac.  988,  applying  rule  where 
diBfendant  objected  to  deed,  which  was  admissible  for  a  certain  pur- 
pose, being  admitted  in  evidence  at  all. 

48  Oal.  279-828,  17  Am.  Bap.  426,  EX  PABTE  WAIiL. 

The  Power  to  Make  Laws  must  be  exercised  by  the  legislature. 

Approved  in  In  re  Sharp,  15  Idaho,  136,  96  Pac.  568,  18  L.  B.  A. 
(n.  s.)  886,  constitution  grants  to  legislature  discretion  to  regulate 
matter  of  appeals  from  probate  orders  and  judgments,  and  no  power 
exists  in  courts  to  discharge  this  duty  for  them. 

Legislatiure  cannot  Refer  a  I«aw  to  tbe  People  to  decide  by  popular 
vote  whether  it  shall  go  into  effect. 

Approved  in  Galindo  v.  Walter,  8  Cal.  App.  236,  96  Pac.  505, 
holding  municipal  charter  of  San  Jose  containing  no  referendum  pro- 
vision, common  council  could  not  delegate  legislative  power  to 
electors;  Wright  v.  Cunningham,  115  Tenn.  462,  91  S.  W.  297,  acts 
of  1905,  page  670,  chapter  316,  amending  stock  law  and  providing 
act  shall  be  effective  only  in  such  counties  as  may  adopt  it  by 
majority  vote,  is  unconstitutional. 

Distinguished  in  Picton  v.  County  of  Cass,  13  N.  D.  247,  100  N.  W. 
712,  act  to  enable  boards  of  county  commissioners  to  institute  pro- 
ceedings to  enforce  payment  of  taxes  does  not  confer  legislative  power 
upon  such  boards;  In  re  Jones,  4  Okl.  Cr.  78,  109  Pac.  572,  upholding 
power  of  legislature  to  delegate  to  a  municipal  corporation  power 
to  declare  what  shall  constitute  a  nuisance;  State  v.  Frear,  142  Wia. 
356,  125  N.  W.  974,  upholding  primary  election  law  which  by  its 
terms  was  to  go  into  effect  upon  ratification  by  the  people;  dissent- 
ing opinion  in  Bouse  v.  Thompson,  228  111.  551,  81  N.  E.  1118,  majority 
holding  primary  election  law  delegates  legislative  power  by  granting 
the  right  to  party  committees  to  designate  and  establish  delegate 
districts. 

Denied  in  Pouts  v.  Hood  Biver,  46  Or.  502,  81  Pac.  373,  1  L.  B.  A. 
(n.  8.)  483,  and  In  re  O'Brien,  29  Mont.  545,  75  Pac.  200,  both  holding 
local  option  law,  which  is  to  take  effect  upon  happening  of  a  con- 
tingency, viz.,  favorable  vote  of  the  people,  is  not  unconstitutional. 

Overruled  in  In  re  Pfahler,  150  Cal.  90,  88  Pac.  278,  11  L.  B.  A. 
(n.  s.)  1092,  holding  provision  in  freeholder's  municipal  charter  for 
procedure,  known  as  "initiative  and  referendum,"  not  in  violation 
of  state  or  federal  constitutions. 

Oonatitutionality  of  Local  Option  Laws.  See  notes,  114  Am.  St. 
Bep.  319,  325;  1  L.  B.  A.  (n.  s.)  484. 

Power  of  LeglBlatnre  to  Make  Statute  Contingent  on  approval  by 
people.    See  note,  23  L.  B.  A.  113. 

Decision  Against  Conatitutlonal  Bight  as  a  nullity  subject  to  col- 
lateral attack.    See  note,  39  L.  B.  A.  455. 

48  Oal.  323-381,  17  Am.  Bep.  436,  PEOPLE  ▼.  CAGE. 

DiBcharge  of  Jury  Before  End  of  Term  by  unnecessary  adjourn- 
ment and  without  calling  them  into  court  is  equivalent  to  acquittal 
of  defendant. 
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Approved  in  Allen  v.  State,  52  Fla.  4,  120  Am.  St.  Rep.  188,  41 
So.  594,  discharge  of  jury  on  arbitrary  motion  of  state's  attorney 
withoat  legal  reason  therefor  after  it  had  been  sworn  in  amounted 
to  an  acquittal;  Gillespie  t.  State,  168  Ind.  316,  80  N.  E.  835,  where, 
after  jury  had  been  drawn,  accepted  and  sworn  and  an  adjournment 
taken,  on  motion  of  state,  submission  was  set  aside  and  further 
proceedings  had  for  examination  of  juror,  accused  was  entitled  to 
discharge  on  ground  of  former  jeopardy;  Schrieber  v.  Clapp,  13  Okl. 
219,  74  Pae.  317,  action  of  court  in  discharging  jury,  dismissing  ease 
and  discharging  defendant  after  a  number  of  witnesses  have  been 
examined,  though  without  authority,  acts  as  bar  to  another  prosecu- 
tion. 

Distinguished  in  The  King  t.  Davis,  4  Haw.  220,  holding  under 
constitutional  provision  the  discharge  of  jury  after  seventeen  hours' 
deliberation  without  consent  of  defendant  did  not  amount  to  an 
acquittal. 

Former  Jeopardy  liy  Baaaon  of  Discharge  of  Jury  in  prisoner's  ab- 
sence.   See  note,  44  L.  R.  A.  696. 

Acquittal  of  Defendant  by  Discharge  of  Jury  at  previous  trial 
without  a  verdict  may  be  proved  under  plea  of  not  guilty. 

Distinguished  in  People  v.  Bennett  (Oal.),  50  Pac.  712,  holding 
under  subsequent  statute  double  jeopardy  must  be  pleaded. 

Waiver  and  Estoppti  of  Defendant  to  plead  former  jeopardy.  See 
note,  135  Am.  St.  Rep.  71. 

Time  Allowable  for  Jury  to  Deliberate  before  mistrial  ordered 
in  criminal  case.    See  note,  11  L.  R.  A.  (n.  s.)  179. 

48  Oal.  331-834,  PEOPLE  ▼.  HUKOKELBB. 

Defendant  is  Placed  in  Jeopardy  when  placed  on  trial  before  com- 
petent court  and  jury  is  impaneled  and  sworn. 

Approved  in  State  v.  Yarnado,  124  La.  712,  50  So.  661,  where  jury 
was  discharged  without  verdict  rendered,  owing  to  illness  of  judge 
who  was  not  likely  to  be  well  for  several  days,  discharge  was  from 
necessity,  and  there  was  no  jeopardy. 

Identity  of  Offeneee  on  plea  of  former  jeopardy.  See  note,  92 
Am.  St.  Rep.  144. 

48  OaL  385-339,  PEOPIJB  ▼.  MANNIKa. 

Venue  must  be  Proved  Beyond  BeaeonaUe  Doubt,  but  need  not 
be  testified  to  in  so  many  words. 

Approved  in  People  v.  Bradford,  1  Oal.  App.  44,  81  Pac.  713,  hold- 
ing venue  sufficiently  proved  though  no  witnese  testified  in  terms 
that  the  offense  was  committed  in  the  county;  State  v.  Meyer,  135 
Iowa,  511,  124  Am.  St.  Rep.  291,  113  N.  W.  324,  testimony  as  to  town 
in  which  act  was  committed  justified  jury's  finding  that  it  was  in  a 
certain  county;  dissenting  opinion  in  Union  Pacific  R.  R.  Oo. '  v. 
State,  88  Neb.  551,  130  N.  W.  279,  majority  holding  venue  in  criminal 
case,  in  absence  of  direct  evidence,  must  be  shown  by  facts  and  cir- 
cumstances presumptively  showing  it  beyond  reasonable  doubt. 

Party  Objecting  to  Evidence  must  Specify  Ground  of  objection, 
and  waives  all  objections  not  specified. 

Approved  in  Starkweather  v.  Dawson,  14  Gal.  App.  671,  112  Pac. 
738,  applying  rule  in  election  contest  where  certain  ballots  were 
admitted  in  evidence  without  objection  that  they  were  not  rejected 
ballots  or  indorsed  as  required  by  law;  Oxier  v.  United  States,  1  Ind. 
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Ter.  97,  38  S.  W.  3<34,  questions  asked  of  witness  on  cross-examination 
as  to  whether  he  had  ever  been  arrested  were  allowable. 

48  Oal.  339-346,  OASSIDT  T.  OABA. 

Oonfirmation  of  Mexican  Grant  Estops  Grantee  from  claiming  more 
than  the  amount  allotted  by  surrey. 

Distinguished  in  United  Land  Assn.  ▼.  Knight  (Gal.),  2^  Pac.  270^ 
holding  in  ejectment  that  boundary  lines  given  in  the  decree  would 
prevail  over  those  given  in  the  survey  and  granting  clause  of  the 
patent. 

48  OaL  846-349,  BOPEB  ▼.  McFADDEK. 

Supplemental  Complaint  is  a  Farther  Complaint  consisting  of  facts 
arising  since  filing  of  original  complaint. 

Approved  in  Bush  v.  Pioneer  Mining  Co.,  179  Fed.  80,  102  C.  0.  A. 
372,  amended  complaint  in  ejectment  which  alleged  no  fact  occurring 
after  filing  of  original  complaint  was  not  supplemental. 

Title  Acquired  After  Commencement  of  Action  aa  defense  in  eject- 
ment.   See  note,  115  Am.  St.  Bep.  540. 

48  Cal.  349-355,  HESS  ▼.  BOLINGEK. 

Objection  That  Evidence  was  Inadmiaaible  under  pleadings  cannot 
be  raised  for  first  time  on  appeal. 

Approved  in  Grunsky  v.  Field,  1  Gal.  App.  626,  82  Pac.  980,  party 
who  has  waived  new  trial  in  court  below  cannot  be  heard  in  appel- 
late court  upon  error  which  should  have  been  corrected  by  new  trial. 

48  Cal  355-358,  HOWELL  T.  SCOGGINS. 

In  Action  for  Aaaault  and  Battery,  jury  cannot  take  into  consid- 
eration plaintiff's  expenses  in  prosecuting  suit  in  estimating  damages. 

Approved  in  Spooner  v.  Cady  (Cal.),  44  Pac.  1019,  in  action  for 
conversion  of  personal  property,  money  paid  by  plaintiff  to  her 
attorney  cannot  be  considered  in  estimating  damages. 

48  Cal.  358-361,  SWAIN  ▼.  DUANE. 

Deed  to  Wife  for  Valid  Consideration  paid  by  husband,  which  con< 
veys  property  to  grantee  as  her  separate  property,  constitutes  property 
separate  estate  of  wife. 

Beaffirmed  in  Mitchell  v.  Moses,  16  Cal.  Appw  600,  117  Pac.  687. 

48  Cal.  361-364,  DENNIS  V.  WOOD. 

Bight  to  Civil  Action  for  forcible  entry  and  detainer.  See  note, 
121  Am.  St.  Bep.  407. 

48  CaL  366-368,  BBXTMMAGIM  ▼.  AMBBOSE. 

Decree  of  Probate  Court  Ordering  Besale  of  property  sold  at  admin- 
istrator's sale  for  nonpayment  of  purchase  money  estops  purchaser 
as  to  all  matters  which  might  have  been  litigated  there. 

Approved  in  Estate  of  Welch,  3  Gof.  Prob.  305,  applying  rule  to 
order  for  family  allowance. 

Conclusiveness  of  Probata  as  Bes  Judicata.  See  note,  21  L.  B.  A. 
683. 

48  Cal.  369-382,  PATTEBSON  ▼.  DONNEB. 

Grantor  of  Property  upon  an  Unlawful  Condition  subsequent  cannot 
recover  it  at  law  or  in  equity. 
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Approred  in  Bipperdan  ▼.  Weldy,  149  Oal.  676,  87  Pac.  280,  hold- 
ing grantor  of  property  who  had  received  and  retained  consideration 
could  not  recover  the  property  on  ground  that  part  of  the  considera- 
tion was  an  invalid  covenant  in  restraint  of  alienation  by  gprantee. 

Stipulation  in  Mortgage  Allowing  Oonnael  Fees  upon  foreclosure 
does  not  entitle  plaintiff  to  such  fees  unless  he  paye  them. 

Distinguished  in  Hewett  v.  Dean  (Cal.),  25  Pac.  756,  holding  in 
foreclosure  suit  where  note  allowed  attorneys'  fees,  an  allegation  "that 
the  sum  of  $300  ie  a  reasonable  attorney's  fee  for  the  foreclosure  of 
said  mortgage"  was  sufficient  without  alleging  plaintiff  had  actually 
incurred  that  expense. 

Agreement  to  Procure  Wl^esses  to  Testify  to  a  certain  state  of 
facts  is  immoral  and  against  public  policy. 

Approved  in  Neece  v.  Joseph,  95  Ark.  555,  129  S.  W.  798,  holding 
void  contract  to  procure  evidence  of  given  state  of  facts  to  enable 
party  to  win  pending  suit;  Sheppey  v.  Stevens,  185  Fed.  156,  agree- 
ment by  which  two  heirs  at  law  were  to  use  their  best  efforts  to 
affect  conduct  of  third  person  so  as  to  save  his  estate,  and  make 
their  compensation  dependent  upon  legacies  to  be  given  them  by 
will  of  such  third  person,  was  void. 

Validity  of  Contracts  to  Furnish  Evldonoe.  See  notes,  97  Am. 
St.  Rep.  145;  19  L.  B.  A.  ^72. 

48  OsL  882,  PEOPLE  T.  SOAOH. 
Venue  must  be  Proved  as  Charged,  in  indictment. 
Reaffirmed  in  People  v.  Meseroe,  16  Cal.  App.  278,  116  Pac.  679. 

48  Cal.  386-394,  HILLS  T.  SHEBWOOD. 

Creditor  of  a  Deceased  Person  Whose  Claim  has  been  established 
hiay  maintain  an  action  in  equity  to  reach  property  fraudulently  con- 
veyed by  deceased  in  his  lifetime. 

Distinguished  in  Beswick  v.  Dorris,  174  Fed.  507,  holding  creditor 
must  make  application  to  court  under  Code  of  Civil  Procedure,  sec- 
tions 1589,  1590,  before  he  can  sue  on  behalf  of  all  creditors  of 
deceased  to  recover  property  fraudulently  conveyed. 

Judgmtfit  at  Law  is  not  a  Bar  to  relief  in  equity. 

Approved  in  McMahon  v.  Whelan,  44  Or.  406,  75  Pac.  716,  adjudi- 
cation in  justice's  court  in  forcible  entry  and  detainer,  and  also 
judgment  on  appeal  therefrom  in  circuit  court,  did  not  estop  party 
from  pursuing  his  equitable  remedy  to  enforce  specific  performance 
of  verbal  contract  for  lease;  Moore  v.  Snowball,  98  Tex.  26,  107 
Am.  St.  Rep.  596,  81  S.  W.  9,  66  L.  R.  A.  745,  where,  in  trespass 
to  try  title,  defendant,  who  had  purchased  under  execution  sale,  had 
judgment,  and  plaintiff  brought  second  suit  alleging  sale  was  void 
for  irregularity,  matter  in  second  action  could  not  have  been  litigated 
in  first. 

48  Cal.  396-897,  COLUMBET  y.  PACHECO. 

Long  Acqniescmce  tn  Location  of  Fence  as  a  division  line  estops 
parties  from  controverting  correctness  of  location. 

Approved  in  Loustalot  v.  McKeel,  151  Cal.  642,  108  Pac.  710,  and 
Adams  ▼.  Child,  28  Nev.  185,  88  Pac.  1088,  both  reaffirming  rule. 

ConclnaiyenesB  of  Established  Boundaries.  See  note,  110  Am.  St. 
Bep.  685. 
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Distinguished  in  Smith  r.  Bobarts  (Cal.);  9  Pae.  105,  holding  where 
coterminous  owners  are  in  possession  of  land  under  a  mutual  mistake 
as  to  the  division  line,  such  possession  is  not  adverse. 

Advene  Possession  Due  to  Ignorance  or  mistake  ae  to  boundary. 
See  note,  21  L.  R.  A.  834. 

48  CaL  398-405,  SAN  FSANCISCO  ft  NORTHERN  PAOIFIO  R.  R. 
CO.  V.  REE. 

Contracts  Retween  Corporations  having  common  directora  or  offi- 
cers.   See  note,  33  L.  R.  A.  794. 

Effect  of  Consolidation,  Merger  or  Absorption  of  corporation^  on 
unsecured  liabilities,  in  absence  of  statutory  or  contract  provision. 
See  note,  11  L.  R.  A.  (n.  s.)  1127. 

48  CaL  409--126,  RORINSON  v.  WESTERN  PACIFIC  R.  R.  CO. 

Person  Run  Down  by  Railroad  Train  in  street  has  right  to  pre- 
sume that  employees  of  railroad  would  use  the  degree  of  care  persons 
of  ordinary  prudence  would  use  under  such  circumstances. 

Approved  in  Wistrom  v.  Redlick  Bros.,  6  Cal.  App.  674,  92  Pac. 
1049,  holding,  where  injury  was  caused  by  defendant's  delivery 
wagon  running  into  bicycle  rider  in  street,  defendant  was  liable; 
Stoy  V.  Louisville  etc.  R.  Jt.  Co.,  160  Ind.  149,  150,  66  N.  E.  617, 
one  passing  over  sidetrack  at  regular  crossing,  who  was  killed  by 
engine  backing  against  freight-cars  standing  on  sidetrack,  was  not 
negligent  in  failing  to  look  at  engine  before  crossing;  Pittsburgh 
etc.  R.  Go.  V.  McNeil,  34  Ind.  App.  316,  69  N.  E.  473,  applying  rule 
in  action  for  injuries  to  boy  seven  years  old  by  backing  train  of 
cars  on  him  as  he  was  crossing  street,  where  city  ordinance  required 
watchman  to  be  kept  on  rear  end  of  such  train  to  avoid  accidents; 
Meeks  v.  Ohio  R.  Ry.  Co.,  52  W.  Ya.  103,  43  S.  E.  120,  applying  rule 
in  action  for  injuries  where  railroad  company  suddenly  and  without 
warning  backed  freight  train  against  person  lawfully  using  public 
crossing;  dissenting  opinion  in  Hntson  v.  Southern  California  Ry. 
Co.,  150  Cal.  707,  89  Pac.  1096,  majority  holding  person  approaching 
railroad  crossing  is  not  authorized  to  assume  that  the  persons  oper- 
ating a  train  will  not  be  negligent,  and  a  charge  assuming  the 
contrary  is  erroneous. 

Where  Plaintiff  was  Injured  by  Train  in  Street^  it  was  no  defense 
that  his  own  act  contributed  to  the  injury,  but  it  must  appear  that 
by  his  fault  he  so  contributed. 

Approved  in  dissenting  opinion  in  Shade  t.  Bay  Counties  Power 
Co.,  152  Cal.  16,  92  Pac.  64,  majority  holding  upon  facts  that  de- 
ceased was  negligent  as  a  matter  of  law  in  trying  to  remove  an 
electric  wire  that  was  down  across  a  road. 

A  Foot-passenger  is  not  Debarred  the  use  of  the  street  because  a 
train  of  cars  is  being  operated  on  a  portion  of  the  street. 

Approved  in  Hoagland  t.  Canfield,  160  Fed.  163,  holding  where 
plaintiff  was  injured  by  a  truck  in  attempting  to  cross  street,  charge 
in  accordance  with  rule  as  to  plaintiff's  right  in  street  was  correct. 

Liability  of  Railroad  to  Person  Injured  while  crossing  tracks  near 
standing  train^  See  notes,  127  Am.  St.  Rep.  467;  11  L.  R.  A.  (n.  s.) 
967. 

If  Neglect  of  Ordinary  Care  by  Plalntifl  concurs  as  proximate 
cause  of  injury,  defendant  is  not  liable. 
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Approved  in  Tobin  t.  Omnibus  Cable  Co.  (Cal.)»  34  Pac.  126,  and 
Crowley  v.  Strouse  (Cal.),  33  Pae.  457,  both  holding  instruction  in 
accordance  with  rule  not  error;  Williams  r.  Southern  Pac.  B.  Co. 
(CaL),  11  Pae.  850,  holding  where  plaintiff  went  on  to  railroad  track 
and  laj  down  and  went  to  sleep,  facts  showed  contributory  negli- 
gence as  matter  of  law  and  railroad  not  liable  for  injuries. 

When  Train  of  Oars  is  Stopped  at  Street  Crossing,  railroad  should 
provide  lookout  to  signal  backing  of  train. 

Approved  in  Colorado  etc.  By.  Co.  v.  Chiles,  50  Colo.  199,  114  Pae. 
664,  where  railroad  backs  standing  train  over  crossing,  it  should 
employ  reasonable  means  to  warn  travelers. 

Erroneous  InstructlMi  Which  is  not  Prejudicial  is  not  ground  for 
new  trial. 

Approved  in  Bechtel  v.  Chase,  156  Cal.  712,  106  Pac.  83,  and  Greene 
V.  Murdock,  1  Cal.  App.  139,  81  Pac.  994,  both  holding  erroneous 
instructions  not  prejudicial  where  no  other  verdict  or  judgment  could 
have  been  rendered. 

Verdict  of  Ten  Thousand  I><Aan  for  Injnry  which  necessitates 
amputation  of  arm  held  not  excessive. 

Approved  in  Scally  v.  W.  T.  Garratt  &  Co.,  11  Cal.  App.  147,  104 
Pac.  329,  holding  verdict  pt  seven  thousand  five  hundred  dollars  for 
permanent  injury  to  hand  and  arm  of  boy  not  excessive;  Larson  t. 
Haglin,  103  Minn.  263,  114  N.  W.  960,  verdict  of  ten  thousand  five 
hundred  dollars  not  excessive  for  fracture  of  right  arm  necessitating 
amputation,  and  scalp  wound. 

Contributory  Negligence  la  »  Matter  of  Defense  to  be  alleged  and 
proved  by  defendant. 

Approved  in  Buppel  t.  United  Bailroads,  10  Cal.  App.  324,  101 
Pac.  805,  holding  where  street-car  of  defendant  ran  into  wagon  of 
deceased,  fact  that  the  latter  suddenly  turned  his  horse  toward  the 
track  into  a  position  of  danger  would  not  be  conclusive  of  contribu- 
tory negligence;  Matthows  v.  Bull  (Cal.),  47  Pae.  774,  holding  com- 
plaint for  personal  injuries  need  not  show  want  of  negligence  on 
part  of  plaintiff. 

Care  Due  to  Sick,  Infirm,  or  Hapless  Persons,  with  whom  no  con- 
tract relation  is  sustained.    See  note,  69  L.  B.  A.  541. 

48  OaL  433-436,  BALDWIN  ▼.  BOBNHEIMEB. 

If  a  Person  not  Named  in  Complaint  appears  and  answers  as 
defendant,  and  complaint  is  not  amended,  appellate  court  will  direct 
such  amendment  as  of  date  prior  to  judgment. 

Approved  in  Blackburn  t.  Bueksport  ete.  B.  B.  Co.,  7  Cal.  App. 
654,  95  Pae.  670,  where  true  name  of  defendant  does  not  appear  in 
complaint,  but  latter  answers  and  there  is  judgment  for  plaintiff, 
appellate  court  may  order  the  complaint  amended  by  insertion  of 
such  defendant's  name  as  of  a  date  prior  to  judgment. 

48  Cal.  439-462,  DAMBMANN  V.  WHITE. 

In  Action  by  Assignee  in  Bankruptcy  to  Becoyer  Assets,  he  may 
prove  bankruptcy  and  his  appointment  as  assignee  under  a  general 
allegation  in  complaint  that  he  owns  the  goods. 

Approved  in  Daggett  v.  Gray  (Cal.),  40  Pac.  960,  but  holding  re- 
ceiver who  sues  for  conversion  must  allege  that  insolvent  was  owner 
or  entitled  to  possession. 

1  Cal.  NotM— 62 
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In.  Actloii  Ify  AMignee  in  Bankruptcy,  copy  of  aBsignxnent  is  eyi* 
deno«  of  assignee's  title  without  proof  of  appointment. 

Approred  in  Jones  y.  Meyer  Bros.,  25  Tex.  Ciy.  App.  238,  61  S.  W. 
555,  one  intervening  as  trustee  in  bankruptcy  has  right  to  recover 
without  producing  transfer  to  him. 

Administration  of  Federal  Lawa  in  state  courts.  See  note,  48  L.  S. 
A.  3«. 

48  Cal.  462-455,  PABNELL  T.  HANCOCK. 
Appeal  Bond  Suspends  Enforcement  of  judgment  while  appeal  is 

pending. 

Approved  in  Giles  v.  De  Cow,  35  Colo.  138,  83  Pac.  639,  where  en- 
forcement of  original  judgment  was  suspended  by  order  making  writ 
of  error  a  supersedeas,  proceedings  in  action  on  appeal  bond  should 
have  been  suspended  till  final  determination  of  writ  of  error. 

48  CaL  465-459,  BUIJi  ▼.  SHAW. 

Title  Acquired  by  Pre-emptor  of  Pnblic  Lands  inures  to  benefit  of 
mortgage  executed  by  him  beforo  final  proof  and  payment. 

Approved  in  Stewart  v.  Powers  (Cal.),  33  Pac.  490,  reaffirming  rule. 

48  CaL  462-464,  WHITNEY  T.  DUBEIN. 
Declarations  as  Part  of  Bes  Gestae.    See  note,  19  L.  B.  A.  752. 

48  CaL  467-472,  BUHNE  T.  CHISM. 

Plaintiff  in  Ejectment  can  Becover  Only  in  the  legal  title. 

Approved  in  Boberts  v.  Word,  3  Cal.  App.  103,  84  Pac.  431,  holding 
plaintiff  in  ejectment  must  show  both  legal  title  and  right  to  pos- 
session. 

48  CaL  478-482,  QUAIiB  ▼.  MOON. 

Mechanic's  Uen  Law  of  1868  is  not  in  Violation  of  constitutional 
provision  that  laws  shall  be  uniform  in  operation. 

Approved  in  State  v.  Gregory,  170  Mo.  604,  71  S.  W.  171,  upholding 
constitutionality  of  Bevised  Statutes  of  1899,  section  4226,  in  prose- 
cution of  contractor,  who  purchased  materials  ostensibly  for  use  on 
one  building  and  fraudulently  used  them  on  another  building;  Pyramid 
Land  etc.  Co.  ▼.  Pierce,  30  Nev*.  246,  95  Pac.  213,  upholding  statute 
allowing  recovery  of  attorneys'  fees  in  action  for  damages  for  unlaw- 
fully grazing  stock  on  plaintiff's  land. 

48  CaL  482-490,  HOWABD  ▼.  THBOCKMOBTON. 

Contract  to  Convey  Property  in  Consideration  of  personal  services 
may  be  specifically  enforced  after  services  are  in  fact  rendered. 

Approved  in  Turley  v.  Thomas,  31  Nev.  203,  205,  135  Am.  St.  Bep. 
667,  101  Pac  577,  578,  applying  rule  to  contract  for  delivery  of  cor- 
porate stock  in  payment  for  personal  services  unenforceable  specifi- 
cally at  time  it  was  made. 

Contracts  Between  Attorneys  and  dienta.  See  note»  88  Am.  St. 
Bep.  170,  184. 

48  CaL  490-493,  POLACK  ▼.  TBUSTEE8. 

Legislature  has  Power  to  Vacate  a  Street  in  a  city  and  may  dele- 
gate that  power  to  the  municipal  authorities  of  the  city. 
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Approved  in  Marietta  Chair  Co.  r.  Henderson,  121  Ga.  403,  104  Am. 
St.  Rep.  156,  49  S.  E.  314,  reaffirming  rule;  Mahonej  v.  Board  of  Edn- 
cation,  12  Cal.  App.  296,  107  Pae.  585,  holding  where  state  dedicated 
land  in  San  Francisco  for  school  purposes,  it  had  power  to  authorize 
citj  board  of  education  to  lease  such  land  when  not  needed  for  school 
purposes;  Henry  v.  Seattle,  42  Wash.  424,  85  Pac.  26,  second  plat  of 
tide  lands  made  by  local  board  of  tide  land  apjpraisers,  when  approved 
by  the  legislature,  vacated  former  plat. 

DiacoQtixinance  or  Vacation  of  Highway  by  acts  of  authorities.  See 
note,  26  L.  R.  A.  822. 

Leglalatnre  may  Vacate  portion  of  street  even  though  abutting 
owners  on  another  portion  be  injured  thereby. 

Approved  in  Ridgway  v.  City  of  Osceola,  139  Iowa,  594,  117  N.  W. 
975,  whether  or  not  discontinuance  of  street  in  such  manner  as  to 
prevent  free  access  to  property  caused  substantial  damage  is  a  ques- 
tion of  fact;  Cram  v.  Laconia,  71  N.  H.  48,  51  Atl.  639,  57  L.  R.  A. 
282,  where  discontinuance  left  undisturbed  highway  in  front  of  abut- 
ter's premises,  but  resulted  in  diversion  of  travel  and  depreciation 
of  owner's  property,  no  cause  of  action  for  damages  accrued. 

Injury  to  Abuttar  by  Vacating  Street,  or  changing  grad-e.  See  note, 
14  L.  R.  A.  371. 

Effect  of  Abandonment  of  Highway.    See  note,  26  L.  R.  A.  664. 


48  OaL  49S-536,  SAN  FBAN0I8C0  ▼.  SPBtNG  VAIJ.EY  WATEB 
WORKS. 

Private  Ck>iporatlon8  must  be  Formed  under  general  laws,  and  the 
legislature  cannot  confer  on  them  any  powers  or  privileges  by  special 
act. 

Approved  in  San  Joaquin  etc.  Irr.  Co.  v.  Merced  Co.,  2  Cal.  App. 
598,  599,  84  Pac.  287,  288,  holding  a  canal  corporation  organized  under 
act  of  id!ay  14,  1862,  authorizing  incorporation  of  canal  companies, 
having  principal  place  of  business  in  one  county  and  operating  part 
of  its  canal  for  distributing  water  in  another  county,  has  a  special 
franchise  which  is  properly  assessed  in  latter  county. 

When  State  Grants  to  Private  Corporation  an  easement  in  a  street, 
it  acts  in  its  sovereign  capacity. 

Approved  in  dissenting  opinion  in  Little  Rock  Ry.  etc.  Co.  v.  North 
Little  Rock,  76  Ark.  64,  88  S.  W.  832,  majority  holding  franchise  to 
construct  street  railway,  granted  by  city  after  an  election  to  deter- 
mine advisability  of  annexation  to  another  city  and  while  injunction 
against  declaring  result  of  such  election  was  pending,  was  void. 

Whether  an  Act  Is  General  or  Special  is  to  be  determined  by  its 
substance,  not  its  form. 

Approved  in  State  v.  Lawrence,  79  Kan.  258,  100  Pac.  494,  upholding 
act  of  legislature  authorizing  city  where  state  university  is  located 
to  issue  Bonds  in  aid  of  university  and  levy  and  collect  taxes  to  pay 
same. 

Even  If  Property  Bights  have  Grown  Up  under  an  erroneous  deci- 
sion, such  decision  should  not  stand. 

Approved  in  dissenting  opinion  in  Walling  v.  Brown,  9  Idaho,  750, 
76  Pac.  322,  majority  declining  to  reopen  questions,  where  rights  have 
become  settled  and  beneficial  results  to  be  obtained  would  not  greatly 
exceed  evil  effects  likely  to  flow  therefrom. 

Establishment  and  Regulation  of  municipal  water  supply.  See  note, 
61  L.  R.  A.  91. 
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48  Cal.  535-537,  ALTSOHITL  ▼.  DOYLE. 

The  Fact  Tliat  Between  Trial  and  Determination  of  Motion  for  new 
trial  a  change  in  incumbency  of  bench  occurred  makes  no  difference 
in  rule  that  new  trial  will  not  be  granted  where  there  is  substantial 
conflict  in  evidence. 

Reaffirmed  in  Gutierrez  v.  Brinkerboff  (Cal.),  1  Pac.  486. 

Where  New  Trial  Asked  for  on  Several  Grounds  is  granted  and  rec- 
ord does  not  show  upon  which  ground,  such  order  will  not  be  reversed 
if  it  could  have  been  granted  on  any  one  of  them. 

Approved  in  Austin  t.  Gagan  (Cal.),  30  Pac.  790,  reaffirming  rule. 

48  OaL  537-540,  DOYLE  ▼.  FBANKUN. 

All  Intendments  Consistent  With  the  Record  on  appeal  must  be 
taken  in  support  of  the  judgment. 

Approved  in  Grunsky  v.  Field,  1  Cal.  App.  625,  82  Pae.  979,  holding 
stipulation  that  cause  be  submitted  to  the  court  for  decision  upon 
record  of  former  trial,  without  expressing  any  reservations  of  rulings 
and  exceptions  taken  at  former  trial,  did  not  require  them  to  be  re- 
viewed on  appeal. 

48  Oal.  540-544,  JAFFE  ▼.  8KAE. 

Decision  of  Supreme  Court  on  Appeal  becomes  the  law  of  the  case 
and  governs  subsequent  proceedings  therein. 

Approved  in  People  v.  Bennett  (Cal.),  50  Pac.  704,  holding  supreme 
court  could  not  on  second  appeal  in  same  case  review  its  former  de- 
cision. 

Condnsiveness  of  Prior  Decisions  on  subsequent  appeals.  See  note, 
34  L.  B.  A.  321. 

48  CaL  546-648,  LANDEB  ▼.  BEEBS. 

Where  Testimony  is  in  Form  of  Depositions,  appellate  court  is  not 
bound  by  rule  which  forbids  disturbing  judgment  when  there  is  con- 
flict in  the  evidence. 

Overruled  in  Crisman  v.  Lauterman,  149  Cal.  655,  117  Am.  St.  Bep. 
167,  87  Pae.  92,  holding  when  a  case  is  tried  on  an  agreed  statement 
of  facts  consisting  merely  of  evidential  facts,  the  trial  court  should 
make  findings  thereon  which  are  entitled  to  same  weight  as  any  other 
findings  upon  evidence. 

Where  Father,  in  Order  to  Defraud  Creditors,  purchases  property 
in  daughter's  name,  equity  will,  at  suit  of  judgment  creditor,  declare 
deed  fraudulent. 

Beaffijmed  in  Clifton  v.  Herrick,  16  Cal.  App.  488,  117  Pac.  624. 

48  Cal.  649,  PEOPUS  T.  BILET. 

If  Court  Imposes  Longer  Term  of  Imprisonment  than  is  allowed 
by  statute,  appellate  court  will  reverse  judgment  and  direct  court 
below  to  proceed  to  judgment  on  verdict. 

Approved  in  People  v.  Oliver,  7  Cal.  App.  602,  95  Pac.  173,  but 
holding  a  sentence  for  less  than  the  minimum  time  provided  for  by 
statute  would  not  be  corrected  to  the  detriment  of  defendant  on 
his  appeal. 

Effect  of  Bxcessiye  SentencAi    See  note^  45  L.  B.  A.  156. 
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48  OaL  551-562,  PEOPLB  ▼.  BABNE8. 

Under  Indictment  for  Bnrglaxy  in  Breaking  and  entering  a  room 
with  intent  to  steal,  it  cannot  be  proved  that  defendant  entered 
a  different  room  and  at  a  different  time  from  that  alleged. 

Approved  in  People  v.  Henry,  129  Mich.  102,  88  N.  W.  77,  hold- 
ing in  prosecution  for  breaking  and  entering  a  saloon  with  intent 
to  commit  larceny  where  breaking  was  admitted  but  intent  denied, 
former  convictions  for  larceny  could  not  be  proved  to  show  intent. 

Evldeiice  of  Otber  Crimes  in  criminal  cases.  See  note,  62  L.  B.  A. 
197. 

48  Oal.  557-559,  PEOPLB  T.  McCABTT. 

Informal  Verdict  WUch  can  be  Clearly  Understood,  as  general  ver- 
dict ci  guilty  or  not  guilty,  is  sufficient. 

Approved  in  State  v.  Schweitzer,  18  Idaho,  613,  111  Pac.  131,  in 
prosecution  for  selling  lard  by  short  weight,  verdict  of  jury  find- 
ing defendant  "guilty  of  selling  by  short  weights  as  charged  in  the 
complaint*'  was  sufficiently  definite. 

48  CaL  56S>565,  TEMPLETOK  T.  COBUBN. 
Bigbt  to  Erect  Wbarves.    See  note,  40  L.  B.  A.  644. 

48  Cal.  565-n587,  PENNINGTON  ▼.  BAEHB. 

Printed  Fac-simile  Signature  on  Coupon  of  Bonds,  when  intended 
to  take  place  of  handwriting,  is  sufficient. 

Approved  in  Hewel  v.  Hogin,  3  Cal.  App.  254,  84  Pac.  1006,  fol- 
lowing rule;  Ardery  v.  Smith,  35  Ind.  App.  98,  73  N.  £.  841,  where 
attorney  in  fact  had  a  right  to  sign  remonstrance  against  liquor 
license,  he  could  do  so  by  using  a  typewriter;  Loughren  v.  Bonni- 
well,  125  Iowa,  521,  106  Am.  St.  Rep.  319,  101  N.  W.  288,  subscrip- 
tion by  justice  to  an  original  notice,  with  stamp  bearing  fac-simile 
of  his  signature,  was  sufficient. 

Signing  by  Proxy.    See  note,  22  L.  R  A.  301. 

48  CaL  672-580,  VAU.EJO  LAND  ASSN.  ▼.  VIEBA. 

Mortgage  of  Land  Purporting  to  Convey  the  Fee  carries  title  subse- 
quently acquired. 

Approved  in  Trope  v.  Kerns  (Cal.))  20  Pac.  84,  reaffirming  rule; 
Jones  V.  Ghalfant  (Cal.),  31  Pac.  258,  holding  patent  inures  to  benefit 
of  mortgagee  of  mortgage  previously  given. 

Conveyance  Becorded  Before  Grantor  obtained  title,  as  notice. 
See  note,  23  L.  B.  A.  563. 

48  Cal.  581-586^  DE  LAUBENCEL  ▼.  BE  BOOM. 

Legatee  Who  Promises  Testator  to  Devote  Legacy  to  a  certain  law- 
ful purpose  becomes  a  trustee. 

Approved  in  Winder  v.  Scholey,  83  Ohio  St.  217,  93  N.  E.  1100, 
where  testator  bequeathed  property  to  three  members  of  a  lodge  on 
promise  of  one  that  they  would*  transfer  it  to  lodge,  equity  will 
declare  them  trustees  ex  maleficio. 

Heir,  Devisee  or  Legatee  as  trustee  ex  maleficio.  See  note,  106 
Am.  St.  Bep.  98. 

Gifts  by  Will  as  Affected  by  Promises  made  testator,  and  by  secret 
trusts.     See  note,  20  L.  B.  A.  468. 
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48  OaL  692-601,  OABBISOK  T.  McOOWAK. 

One  Seeking  Belief  from  Judgment  Bendered  against  him  on  nn- 
anthorized  appearance  of  attorney,  must  show  clear  merits. 

Approved  in  Chambers  y.  Gallup,  30  Tex.  Civ.  App.  426,  70  8.  W. 
1010,  where  defendant,  who  filed  answer  but  defaulted  in  appearance 
for  trial,  claimed  filing  of  answer  by  attorney  was  without  authority, 
action  to  vacate  same  without  affidavit  of  merits  should  be  dis- 
missed. 

Bight  of  Disbarred  or  Suspended  Attorney  or  unlicensed  person  to 
transact  legal  business  for  another.    See  note,  24  L.  B.  A.  (n.  s.)  755. 

Presumption  of  Attorney's  Authority  to  Appear  for  party  whom  he 
assumes  to  represent.    See  note,  126  Am.  St.  Bep.  39,  41. 

Z^ect  of  Judgment  Obtained  upon  Unauthorized  Appearance  by 
attorney.    See  note,  21  L.  B.  A.  848,  853. 

48  OaL  601-610,  THOlfPSON  T.  TBUE. 

Judgment  upon  Beference  of  Contest  between  pre-emptor  and  ap- 
plicant to  purchase  from  state  is  conclusive  between  parties  as  to 
^  state's  title. 

Distinguished  in  DoUenmayer  t.  Pryor,  150  Cal.  4,  87  Pac.  617, 
holding  one  could  not  institute  such  contest  who  had  no  proprietary 
interest  or  right  in  the  land  and  order  referring  such  contest  to 
superior  court  would  be  void. 

48  OaL  610-614,  TIDBAUi  ▼.  HALLET. 

Conditional  Execution  of  Contract  under  parol  agreement  that  it 
shali  not  take  effect  until  others  sign.    See  note,  45  L.  B.  A.  338. 

48  OaL  614-619;  ABBEY  HOMESTEAD  ASSN.  ▼.  WILLABO. 

Court  may  Permit  Plaintiff  to  Introduce  further  evidence  after 
motion  for  nonsuit  is  made. 

Approved  in  San  Pedro  Lumber  Co.  v.  Schroeter,  156  Cal.  160,  103 
Pac.  889,  holding  court  did.  not  err  in  allowing  plaintiff  to  reopen 
the  case  for  further  testimony  after  motion  for  nonsuit  for  vari- 
ance; Lowe  V.  San  Francisco  etc.  By.  Co.,  154  Cal.  576,  98  Pac. 
679,  holding  if  after  motion  for  nonsuit  is  erroneously  overruled 
defendant  supplies  the  defect  by  evidence  he  introduces,  the  error 
is  waived. 

When  Plaintiff  in  Ejectment  Bests  on  Proof  of  laoase  to  defend^ 
ant  and  defendant  then  proves  an  adverse  possession,  plaintiff  may, 
in  rebuttal,  prove  deraignment  of  his  title. 

Approved  in  Lux  v.  Haggin  (Cal.),  4  Pac.  925,  holding  in  action 
to  determine  right  of  defendant  to  water  flowing  over  plaintiff's 
land,  where  defendant  showed  a  prior  appropriation  and  rested, 
plaintiff  should  have  been  allowed  to  prove  purchase  from  state 
before  such  appropriation. 

Bight  of  Tenant  to  Acquire  Title  not  inconsistent  with  landlord's 
at  commencement  of  tenancy.     See  note,  53  L.  B.  A.  946. 

When  Statement  or  Bill  of  Exceptions  ia  Settled,  it  will  be  pre- 
sumed to  contain  all  the  evidence  material  to  the  points  specified. 

Approved  in  Couson  v.  Wilson,  2  Cal.  App.  184,  83  Pac.  264,  hold- 
ing finding  cannot  be  sustained  by  a  presumption  that  there  was 
other  evidence  not  set  forth  in  the  bill  of  exceptions. 
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48  Gal.  627-631,  ESTATE  OF  HOLBERT. 

Claim  of  EzeciLtor  for  Ezpensea  and  Fees  incurred  throngh  neglect 
to  carry  out  terms  of  will  cannot  be  allowed. 

Approved  in  Beach's  Estate,  50  Or.  202,  92  Pae.  127,  denying 
extra  compensation,  attorney's  fees,  etc.,  where  executor  never  ap- 
plied for  advice  or  direction  as  to  loaning  money  of  estate  and  for 
over  eight  years  made  no  report  as  to  his  dealings  with  property 
of  estate. 

48  Cal.  634-637,  WINAN8  v.  HASSEY. 

Receipt  is  Only  Prima  Facie  Evidence  of  PajrmAnt,  and  may  be 

explained  by  parol  testimony. 

Approved  in  Brown  v.  Crown  Gold  Milling  Co.,  150  Cal.  389,  89 
Pac.  92,  reaffirming  rule. 

Form  of  Judgment  and  Procedure  in  Case  of  Idability  to  make 
payment  in  coin.    See  note,  29  L.  B.  A.  597. 

48  Cal.  638,  KEIjLER  v.  RUIZ  DE  OCANA. 

Complaint  in  Ejectment  Alleging  That  Plaintiff  owns  the  land  and 
that  defendant  is  in  possession  adversely  to  plaintiff  and  withhold- 
ing the  same  is  sufficient. 

Approved  in  Merryman  v.  Kirby,  13  Cal.  App.  346,  109  Pac.  636, 
holding  allegations  of  complaint  in  ejectment  sufficient. 

48  Cal.  639-643,  PICO  v.  CITAB. 

Necessity  of  Relation  of  Lessor  and  Lessee  to  create  unlawful  de- 
tainer,   dee  note,  120  Am.  St.  Bep.  35. 

Conclusiveness  of  Prior  Decisions  on  subsequent  appeals.  See  note, 
34  L.  B.  A.  324. 

48  CaL  643-645,  ESTATE  OF  PFUELB. 

Word  '*Belation"  in  Statute  Providing  That  Devise  to  relation 
shall  not  lapse  by  devisee's  death  before  testator,  if  devisee  leaves 
lineal  descendants,  includes  only  blood  relatives. 

Approved  in  Estate  of  De  Bernede,  4  Cof.  Prob.  492,  493,  hold- 
ing Civil  Code,  section  1310,  applies  to  relations  who  are  legatees; 
Estate  of  Ctane,  2  Cof.  Prob.  537,  551,  where  testator  bequeaths 
half  of  residue  of  estate  to  sister  and  she  dies  before  his  death, 
leaving  sons  who  die  prior  to  testator,  widows  of  sons  cannot  share 
in  bequest. 

Who  are  Related  by  AiBnity.  See  notes,  79  Am.  St.  Bep.  205;  2 
Cof.  Prob.  552. 

Miscellaneous. — Cited  in  Estate  of  De  Bernede,  4  Cof.  Prob.  487, 
to  point  that  Civil  Code,  section  1310,  is  continuation  of  Statute  of 
1850,  page  179,  section  20. 

48  Cal.  646-648,  MACHT  V.  DAVILA. 

Change  in  Incumbency  of  Bench  between  trial  and  hearing  of 
motion  for  new  trial  makes  no  difference  in  rule  that  appellate 
court  will  not  disturb  order  made  on  such  motion  if  there  is  sub* 
stantial  conflict  in  evidence. 

Reaffirmed  in  GKitierrez  v.  Brinkerhoff  (Cal.),  1  Pac.  486. 


NOTES 

ON 


CALIFORNIA   REPORTS 


OASES  IN  49  OAUFOBNIA. 


49  OaL  ^12,  PEOPLE  ▼.  BODEBIGAS. 

In  Section  66^  Penal  Code,  to  "Procue  Female  to  have  illicit  carnal 
intercourse  with  any  man"  is  offense  of  procurer,  and  does  not  in- 
elude  seduction  within  its  meaning. 

Approved  in  Miller  v.  United  States,  IM  Fed.  582,  69  C.  G.  A. 
355,  holding  indictment  charging  that  defendants  did  knowingly 
and  willfully  procure  the  presentation  to  commissioner  of  pensions 
of  false  and  fraudulent  paper  writing,*'  is  insufficient  to  charge 
crime  under  Bevised  Statutes,  section  4746,  as  amended  July  7,  1898. 

Prevlona  Ohaate  Character  of  Female  must  be  alleged  and  proved 
in  prosecution  for  enticing  female  into  house  of  ill-fame  for  purpose 
of  prostitution. 

Approved  in  Harvey  v.  Territory,  11  Old.  159,  65  Pao.  838,  apply- 
ing rule  in  prosecution  for  seduction. 

49  Oal.  13-15,  PEOPLE  v.  WIL80K. 

Measure  of  Proof  of  Insanity  in  criminal  cases.  See  note,  39  L. 
B.  A.  739,  740,  741. 

49  OaL  18-28,  ESTATE  OF  BAUBIOHON. 

In  Absence  of  Contract^  Property  left  in  this  state  by  foreigner 
dying  here  and  leaving  children  must  be  distributed  according  to  law 
of  this  state. 

Approved  in  Estate  of  Benton,  3  Cof.  Prob.  125,  following  rule. 

49  OaL  29-31,  WILCOX  T.  OASLANB. 

Saperintending  Control  and  Snpenrisory  Jurisdiction  of  superior 
over  inferior  or  subordinate  tribunal.    See  note,  51  L.  B.  A.  75. 

49  CaL  83-34,  BYAN  ▼.  MOONET. 

Court  may  Vacate  Judgment  Obtained  by  default  of  attorney  when 
ease  was  'not  printed  on  trial  calendar  but  placed  on  calendar  on 
motion  of  opposing  counsel. 

Approved  in  Biddle  v.  Quinn,  32  Utah,  350,  90  Pac.  895,  vacating 
judgment  obtained  by  violation  of  rule  requiring  notice  of  placing 
cause  on  term  calendar. 

(825) 
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49  OaL  88-41,  SLOAN  T.  DIOGINS. 

Adminion  of  Contract  Sot  Out  in  Complaint  by  f ailnro  to  deny 
genuineness  and  dne  execution  by  affidavit  is  admission  that  eon- 
tract  is  what  it  purports  on  its  face  to  be,  and  was  duly  executed 
and  delivered  by  parties. 

Approved  in  Petersen  v.  Taylor  (Cal.)y  34  Pac.  725,  holding  failure 
of  plaintiff  to  deny  by  affidavit  release  set  up  by  defendant  and  an- 
nexed to  answer  admits  it  to  be  what  it  is  on  its  face. 

Distinguished  in  Tonopah  Lumber  Co.  v.  Biley,  30  Nov.  318,  95 
Pac.  1009,  holding  plaintiff  not  bound  to  deny  by  affidavit  written 
instrument  set  up  in  answer  which  did  not  appear  on  its  face  to 
have  been  signed  or  executed  by  either  of  the  parties. 

49  Cal.  41-42,  PEOPLE  v.  BEAUCHAMP. 

Prisoner  must  be  Personally  Present  in  Court  when  verdict  in  felony 
ease  is  read. 

Approved  in  State  v.  Way,  78  Kan.  937,  93  Pac.  162,  14  L.  B.  A. 
(n.  s.)  603,  voluntary  absence  of  prisoner  while  at  liberty  on  bail 
did  not  vitiate  verdict  rendered  in  his  absence. 

"Right  of  Accused  to  Waive  Presence  at  receipt  of  verdict  upon  trial 
for  felony.    See  note,  14  L.  B.  A.  (n.  s.)  604. 

49  Cal.  42-47,  MAETIK  ▼.  MATFIELD. 

Upon  Appeal  from  Order  Denying  New  Trial  appellate  court  can- 
not consider  either  sufficiency  of  complaint  or  findings  to  support 
judgment. 

Approved  in  Schroeder  v.  Mauzy,  16  Cal.  App.  448,  118  Pac.  481, 
Crescent  Feather  Co.  v.  United  Upholsterers,  153  Gal.  434,  95  Pac. 
872,  Jensen  v.  Will  &  Fin«k  Co.,  150  Cal.  413,  89  Pac.  120,  Swift  v. 
Occidental  M.  &  P.  Co.  (Cal.),  70  Pac.  471,  and  CaMwell  v.  Wells, 
16  Idaho,  462,  463,  101  Pac.  813,  814,  all  following  rule;  Hayford  v. 
Wallace  (Cal.),  46  Pac.  302,  holding  assignment  of  error  that  find- 
ings do  not  support  judgment  cannot  be  taken  advantage  of  on 
motion  for  new  trial;  Williams  v.  Alaska  Commercial  Co.,  2  Alaska, 
52,  holding  insufficient,  specafications  for  motion  for  new  trial  that 
"verdict  is  against  the  law." 

49  Cal.  47-49,  BBTANT  v.  WILCOX. 

Assurances  as  to  Payment  by  Indorser  of  Note  held  to  be  waiver 
of  demand,  notice  and  protest. 

Approved  in  Torbert  v.  Montague,  38  Colo.  328,  87  Pac.  1146^ 
holding  presentment  for  payment  and  waiver  of  dishonor  waived  by 
acts  of  indorser. 

49  Cal.  50-56,  EBEICHBAUM  ▼.  MELTON. 

Cross-Complaint  must  State  All  Facts  necessary  to  entitle  defend* 
ant  to  affirmative  relief. 

Beaffirmed  in  Bacon  v.  Bice,  14  Idiaho,  113,  93  Pac.  512w 

49  Cal.  57-68,  PEOPLE  v.  BEAVEB. 

Mere  Possession  of  Property  Becently  Stolen  is  a  circumstance  to 
determine  guilt  but  not  sufficient  to  convict. 

Approved  in  People  v.  Bister  (Cal.)i  3  Pac.  885,  following  rule. 

Possession  of  Becently  Stolen  Property  as  evidence  of  burglary. 
See  note^  12  L.  B.  A.  (n.  s.)  214. 
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40  Oal  67-70,  PEOPLE  ▼.  SOTO. 

The  Word  "Oow^  as  Used  in  Penal  Code  concerning  larceny  includes 
a  heifer. 

Approved  in  Miller  y.  Territory,  9  Ariz.  125,  80  Pac.  322,  holding 
"mare"  includes  "colt"  in  statute  making  stealing  mare  grand  larceny; 
8tate  V.  Minnick,  54  Or.  92,  102  Pac.  607,  holding  in  indictment  for 
stealing  heifers,  allegation  that  taking  was  felonious  charges  simple 
larceny. 

When  Confession  Voluntary.    See  note,  18  L.  B.  A.  (n.  s.)  810. 

49  CaL  74-76,  VOLL  V.  BUTLEB. 

Bight  to  Civil  Action  for  forcible  entry  and  detainer.  Bee  note, 
121  Am.  St.  Bep.  384. 

49  CaL  76-87,  ESTATE  OF  DELAKEY. 

When  Power  to  Sell  is  Oiven  to  Execntriz,  it  is  in  her  representa- 
tive capacity  and  is  naked  power  not  coupled  with  an  interest. 

Approved  in  Estate  of  Campbell,  149  Cal.  716,  717,  87  Pac.  574, 
575,  following  rule. 

When  Win  Devises  Beal  Estate  to  Executor  in  trust  for  purposes 
mentioned  in  will  with  power  to  sell,  sales  made  by  him  as  executor 
need  not  be  confirmed  by  probate  court. 

Approved  in  Blair  v.  Hazzard,  158  Cal.  724,  112  Pac.  299,  up- 
holding deed  of  trustee  to  whom  real  estate  was  devised  with  power 
to  sell;  Wisker  v.  Bische,  167  Mo.  532,  67  S.  W.  220,  upholding  sale 
by  executor  under  power  in  will. 

Distinguished  in  Smith  v.  Olmstead  (Cal.),  22  Pac.  1144,  holding 
when  will  gave  authority  to  sell,  executor  could  not  sell  shares  of 
children  not  mentioned  in  willj  Horton  v.  Jack  (Cal.),  37  Pac.  655, 
holding  fact  that  property  was  bequeathed  to  same  person  named 
as  executrix  did  not  give  her  power  of  eale. 

Effect  of  Spouse's  Election  to  take  against^  upon  rest  of,  wilL  See 
note,  27  L.  B.  A.  (n.  s.)  602. 

49  Cal.  87-90,  PASTENE  v.  ADAM& 

In  Action  to  Becover  Damages  Caused  by  fall  of  lumber  improperly 
piled,  fact  that  it  remained  so  piled  for  a  long  time  until  negligence 
of  stranger  caused  it  to  fall  is  no  defense. 

Approved  in  Spear  v.  United  Bailroads,  16  Oal.  App.  660,  661,  117 
Pac.  967,  "last  chance  doctrine"  is  inapplicable  as  between  two  de- 
fendantfi  whose  concurrent  negligence  caused  injury;  Jefferys  v. 
Nebraska  Bridge  etc.  Co.,  157  Fed.  934,  holding  where  plaintiff,  a 
railroad  timber  inspector,  was  injured  by  breaking  of  rope  of  de- 
fendant while  inspecting  timber  defendant  had  just  loaded  under 
contract  with  railway,  there  is  presumption  of  negligence  on  part 
of  defendant. 

Effect  of  Concurring  Negligence  of  Third  Person  upon  defendant's 
liability.     See  note,  17  L.  B.  A.  37. 

Becovery  may  be  had  Against  Two  Defendants  whose  concurring 
acts  of  negligence  have  caused  wrongful  injury. 

Approved  in  Merrill  v.  Los  Angeles  Gas  etc.  Co.,  158  Cal.  505, 
506,  139  Am.  St.  Rep.  134,  111  Pac.  537,  reaffirming  rule;  Cordiner 
V.  Los  Angeles  Traction  Co.,  5  Cal.  App.  407,  91  Pac.  439,  allowing 
recovery  against  two  railroads  for  injuries  due  to  collision  caused 
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by  their  concurring  negligence;  dissenting  opinion  in  Leeds  t.  New 
York  Telephone  Co.,  178  N.  Y.  126,  70  N.  E.  221,  niajority  holding 
where  plaintifTa  injury  resulted  from  fall  of  chimney  caused  by  wire 
negligently  strung  being  struck  by  derrick  boom,  only  the  operator 
of  the  boom  is  liable. 

Negligence  in  Piling  Lumber  "Wlilcli  Oaiued  Injury  by  its  fall,  al- 
though fall  was  caused  by  act  of  stranger,  is  proximate  cause  of 
injury. 

Approved  in  Hensler  v.  Stix,  113  Mo.  App.  179,  88  8.  W.  113, 
holding  movement  of  elevator  upward  as  distinguished  from  negli- 
gence of  operator  in  moving  when  plaintiff's  clothing  was  caught 
in  door  not  proximate  cause  of  injury. 

49  Oal.  94-101,  MABTIN  y.  PABSONa 

Equity  will  Set  Aside  Judgment  on  Ground  sheriff's  return  of  sum- 
mons was  false. 

Approved  in  dissenting  opinion  in  Smoot  v.  Judd,  184  Mo.  611,  83  8. 
W.  518,  majority  holding  sheriff's  return  of  summons  conclusive  on  at- 
tack on  judgment. 

Disapproved  in  Smoot  ▼.  Judd,  184  Mo.  577,  83  8.  W.  504,  holding 
sheriff's  return  of  summons  conclusive  on  attack  on  judgment. 

Injunctions  Against  Judgments  for  want  of  jurisdiction  or  in- 
validity.   .See  note,  31  L.  R.  A.  205. 

Injunctions  Against  Judgments  obtained  by  fraud,  accident,  mis- 
take, surprise  and  duress.    See  note,  30  L.  B.  A.  791. 

49  Oal.  101-102,  HABTMAN  ▼.  OLVEBA. 

Conditions  Imposed  on  Setting  Aside  Default  must  be  complied 
with  to  make  order  effective. 

Approved  in  State  v.  District  Court,  42  Mont.  504,  113  Pac.  474, 
where  payment  of  costs  in  five  days  was  imposed  as  condition  of 
opening  default,  held  not  condition  precedent  to  taking  effect  of 
order  when  costs  were  unascertained. 

49  Cal.  103-105,  FBINK  ▼.  ALSIP. 

Wife  Living  With  Husband  on  Bented  Land  cannot  claim  prem- 
ises by  adverse  possession  so  as  to  set  limitations  in  motion. 

Distinguished  in  Union  Oil  Co.  v.  Stewart,  158  Cal.  155,  110  Pac. 
315,  wife  deserted  by  husband  may  acquire  title  by  adverse  posses- 
sion against  husband. 

49  Cal.  105-108,  CLABK  ▼.  OBIDLBT. 

If  Appeal  is  not  Taken  Within  Sixty  Days  from  entry  of  judgment, 
appellate  court  will  not  review  evidence  to  determine  whether  it 
will  support  judgment. 

Approved  in  In  re  Bose's  Estate  (Cal.),  20  Pac.  712,  holding  ap- 
peal from  decree  settling  account  of  administrator  taken  within 
statutory  time  from  entry  of  decree,  but  not  within  sixty  days  after 
decision  and  filing  of  finding^,  is  not  in  time  to  present  question 
of  insufiiciency  of  evidence. 

Admissibility  in  Evidence  of  Books  of  Account.  See  notes,  138 
Am.  St.  Bep.  460;  23  L.  B.  A.  (n.  s.)  609 

49  CaL  109-111,  MOOBE  ▼.  JACKSON. 

Party  Occupying  House  With  Consent  of  owner  and  making  re- 
pairs thereon  under  parol  agreement  with  owner  to  pay  therefor  and 
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to  parchase  property  gives  mechanic's  lien  on  house,  although  pur- 
chase is  never  effected. 

Approved  in  Eaman  v.  Bashford,  4  Ariz.  203,  37  Pac.  26,  applying 
rulo  to  holder  of  mine. 

Distinguished  in  Gates  v.  Fredericks,  5  Ariz.  347,  52  Pac.  1119, 
charge  for  erecting  saloon  fixtures  ordered  by  lessee  on  leased  prem- 
ises is  not  lien  on  realty. 

Power  of  Lessee  or  Vendee  to  Subject  owner's  interest  to  mechan- 
ics' liens.     See  note,  23  L.  IL  A.  (n.  s.)  609. 

49  Cal.  lll-116v  IN  BE  ESTATE  HALUSOK. 

Contingeiicy  of  Claim  as  Affecting  Umitatioxi  of  time  for  presenta- 
tion.    See  note,  58  L.  B.  A.  86. 

49  Cal  126-128»  BATES  v.  GAGE. 

Findings  of  Jury  on  Special  Issues  in  equity  case  are  merely  ad- 
visory to  court,  but  if  adopted  by  it  are  findings  of  court. 

Approved  in  Sweetser  v.  Dobbins  (Cal.),  3  Pac.  117,  following  rule; 
Avery  Mfg.  Co.  v.  Crumb,  14  N.  D.  63,  103  N.  W.  411,  jury  trial  not 
matter  of  right  in  equity  case. 

49  Cal.  128-130,  HOGAN  V.  CENTBAL  PACIFIC  BT.  CO. 

Master  Is  not  Liable  for  Damages  sustained  by  negligence  of 
fellow-servant  while  engaged  in  same  employment,  unless  he  was  neg- 
ligent in  selecting  the  fellow-servant. 

Approved  in  Brown  etc.  v.  Central  Pac.  B.  Co.  (Cal.),  12  Pac. 
513,  following  rule. 

Duty  of  Master  With  Bespect  to  Employment  of  his  servants.  See 
note,»4«  L.  B.  A.  370. 

Liability  of  Master  for  Injuries  to  servant  by  incompetency  of 
fellow-servant.     See  note,  25  L.  B.  A.  711. 

What  Servants  Deemed  to  be  In  Common  Employment^  apart  from 
statutes,  where  no  questions  as  to  vice-principalship  arise.    See  note, 

50  L.  B.  A.  439. 

49  Cal.  131-136,  BBAGG  ▼.  SHAIN. 

Surety  for  Contractor  is  Discharged  from  liability  when  owner, 
during  progress  of  work,  pays  contractor  more  than  the  stipulated 
proportion  due  in  that  time. 

Approved  in  Lawhon  v.  Toors,  73  Ark.  476,  84  8.  W.  637,  and 
Eager  v.  Seeds,  21  Okl.  533,  96  Pac.  650,  both  following  rule;  Bar- 
rett-Hicks Co.  V.  Glas,  9  Cal.  App.  497,  99  Pac.  864,  holding  surety 
on  contractor's  bond  exonerated  by  changes  in  contract  without  his 
consent;  Indiana  etc.  Ins.  Co.  v.  Bender,  32  Ind.  App.  296,  69  N.  E. 
694,  sureties  on  agent's  bond  released  by  his  failure  to  turn  over  col- 
lections as  per  contract,  where  employer  knew  funds  were  being  mis- 
appropriated by  him;  Kirschbaum  v.  Blair,  98  Ya.  45,  34  S.  £.  898, 
sureties  on  bond  of  salesmen  released  by  advances  to  salesmen  before 
contract  was  to  take  effect,  when  bond  conditioned  that  advances 
should  be  made  for  expenses  when  warranted  by  accepted  sales. 

Distinguished  in  Litchgi  v.  Gottlieb,  134  Mo.  App.  241,  113  S.  W. 
1136,  surety  on  contractor's  bond  not  released  because  owner  made 
payments  before  contractor  abandoned  work,  when  contract  provided 
no  time  for  payment. 
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Boleaae  of  Surety  on  Building  Contractor's  Bond  by  making  pay- 
ments not  authorized  by  contract.    See  note,  5  L.  B.  A.  (n.  8.)  419. 

49  Cal.  189-141,  STOCKTON  STC.  B.  B.  CO.  ▼.  aALQIANI. 

Value  of  Land  at  Time  of  Taking  is  fact  to  be  determined  in  tak- 
ing land  for  public  use. 

Approved  in  California  Southern  B.  B.  Co.  v.  Cotton  Land  etc.  Co. 
(Cal.),  2  Pac.  40,  holding  value  at  time  of  trial  is  measure  of  compen- 
sation for  taking  land  for  public  use. 

Damages  In  Eminent  Domain  Cases  as  affected  by  loss  of  profits. 
See  note,  51  L.  B.  A.  321. 

49  Cal.  141-146,  BCAGEE  ▼.  KAST. 

Indebitatus  Assumpsit  is  Sufficient  in  action  for  goods  sold. 

Approved  in  Castagnino  t.  Balletta  (Cal.),  21  Pac.  1098,  holding 
assumpsit  lies  to  recover  balance  due  on  special  contract  to  e^ect 
building. 

49  Cal.  149,  HOLLOWAT  ▼.  OALLIAC. 

When  Party  Dies  After  Submission  of  Cause  In  supreme  court, 
and  cause  is  decided  after  death,  court  will  order  remittitur  returned 
and  enter  decision  as  of  date  of  submission. 

Beaffirmed  in  Goldsborough  v.  Hewitt,  26  Okl.  860,  110  Pac.  906. 

49  CaL  167-158,  MCQUILLAN  ▼.  DONAHUE. 

Section  682,  Code  of  Civil  Procedure,  providing  decision  on  trial 
must  bo  given  in  writing  and  filed  in  twenty  days,  and  unless  deci- 
sion is  filed  in  that  time  action  must  be  tried  again,  is  merely  direc- 
tory. 

Approved  in  Hall  v.  Justice's  Court,  5  Cal.  App.  137,  89  Pac^  871, 
holding  section  911,  subdivision  4,  and  section  912,  Code  of  Civil  Pro- 
cedure, requiring  entries  on  justice's  docket,  directory  only;  Bruegger 
V.  Cartier,  20  N.  D.  78,  126  N.  W.  493,  applying  rule  under  Bevised 
Codes  of  1905,  section  7039. 

49  Cal.  163-166,  QUINN  y.  SBflTH. 

Motion  for  New  Trial  Denied  When  Only  Spedfieatloiui  of  error 
were  that  judgment  was  against  law  and  contrary  to  evidence. 

Beaffirmed  in  Caldwell  v.  Wells,  16  Idaho,  46d,  101  PaC.  813. 

49  Cal.  166-170,  PEOPLE  T.  COTTA. 

Judgmoit  of  Court  on  Challenge  of  Juror  for  actual  bias  will  not 
be  reviewed  on  appeal  unless  exception  is  taken  to  its  ruling  in  ad- 
mitting or  rejecting  evidence. 

Approved  in  People  v.  Brown  (Cal.),  13  Pac.  223,  no  exception 
lies  to  ruling  denying  challenge  of  juror  for  actual  bias. 

Declarations  of  Accomplice  In  Presence  of  Defendant  are  admissi- 
ble, when  there  is  evidence  to  prove  them  in  conspiracy. 

Approved  in  People  v.  Bunkers,  2  Cal.  App.  207,  84  Pac.  369, 
holding  accomplice  may  testify  as  to  declarations  made  by  defendant 
when  there  is  other  evidence  to  show  their  relations. 

Admissibility  of  Evidence  wrongfully  obtained.  See  note,  136  Am. 
St.  Bep.  150. 

Admissibility  in  Criminal  Case  of  Testimony  as  to  facts  learned 
while  spying  or  eavesdropping.    See  note,  17  L.  B.  A.  (n.  s.)  451. 
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Homicide  in  Oarxylng  Oat  Unlawful  Conspiracy.  See  note,  68  L. 
B.  A.  220. 

49  OaL  171-173,  PEOPLE  ▼.  ESTRADA. 

Statements  Made  in  Presence  of  Defendant  in  regard  to  eommis- 
eion  of  crime  are  admissible  as  evidence  only  to  extent  they  are 
admitted  by  person  charged  either  by  ezprese  assent  or  silence. 

Approve  in  People  ▼.  Ayhens,  16  Cal.  App.  623,  117  Pac.  791,  re- 
affirming rule;  People  ▼.  Wong  Loung,  159  Cal.  531,  114  Pac.  834, 
remarks  of  officers  upon  arrest  of  defendant  not  admissible  against 
accused,  where  he  did  not  assent  thereto;  People  v.  Bollins,  14  Cal. 
App.  138,  111  Pac.  124,  holding  conduct  of  defendant  upon  reading 
letters  to  him  admissible  to  prove  admission  against  interest. 

Distinguished  in  People  v.  Louie  Foo,  112  Cal.  24,  44  Pac.  455, 
holding  inadmissible  declaration  of  third  party  in  presence  of  de- 
fendant; People  V.  Long,  7  Cal.  App.  32,  93  Pac.  390,  holding  in- 
admissible accusation  by  prosecuting  witness  to  third  party  in  pres- 
ence of  defendant,  as  not  being  implied  admission  by  defendant. 

TJnoointradicted  Statement  in  Presence  of  accused  as  confeesion. 
See  note,  25  L.  B.  A.  (n.  s.)  544,  549. 

49  OaL  174-185,  PEOPLE  ▼.  WELOH. 

Only  Oiound  for  Ohallengs  to  Panel  is  that  officer  who  summoned 
jurors  was  biased. 

Approved  in  State  v.  Ju  Nun,  53  Or.  6,  97  Pac.  98,  holding  chal- 
lenge to  panel  abolished. 

Mere  Irregnlailty  in  Formation  and  impanelmient  of  grand  jury, 
other  than  such  as  are  grounds  of  challenge  is  not  ground  for  setting 
aside  indictment. 

Approved  in  People  v.  Hatch,  18  Gal.  App.  526,  109  Pac.  1099, 
refusing  to  set  aside  indictment  on  ground  that  district  attorney 
excluded  three  grand  jurors  from  participation  in  proceedings  result- 
ing in  finding  of  indictment. 

Opinion  as  to  Oollt  or  Innocence  of  Prisoner  held  not  to  disqualify 
Juror  in  absence  of  malice  or  ill-will. 

Beaffirmed  in  Johnson  v.  State,  1  Okl.  Cr.  347,  97  Pac.  1069. 

Verdict  of  Murder  in  First  Degree  With  Silence  in  regard  to  penalty 
carries  death  penalty. 

Approved  in  People  v.  McNulty  (Cal.),  28  Pac.  816,  and  People  v. 
French   (Cal.),  7  Pac.  824,  both  following  rule. 

Jnry  may  Decide  in  Murder  Case  whether  penalty  shall  be  death 
or  imprisonment  for  life. 

Approved  in  People  v.  Luis,  158  Gal.  194,  110  Pac.  584,  reaffirming 
rule;  Territooy  of  Hawaii  v.  Marshall,  13  Haw.  78,  79,  holding  sec- 
tions 304-306,  Penal  Laws,  not  unconstitutional  because  libel  is 
divided  into  two  degrees  and  jury  allowed  to  determine  degree. 

49  Cal.  185-188,  BENTON  ▼.  CONLBY. 

Under  Zden  Act  of  1867-68,  Lienor  can  only  recover  from  owner 
balance  due  contractor  on  contract  if  owner  has  made  payments  to 
contractor  in  good  faith  before  receiving  notice  of  lien. 

Approved  in  Nason  v.  John,  1  Cal.  App.  540,  82  Pac.  566,  holding 
complaint  against  owner  on  mechanic's  lien  must  allege  money  owing 
from  owner  to  contractor,  or  premature  payment  or  other  facts  giving 
lien  against  property  of  owner. 
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Payment  to  Ckmtractoxs  or  Subcontracton  as  affecting  liena  of  ■al>- 
ordinata  claimants.    See  note,  20  L.  B.  A.  561,  564. 

49  Cat  193-197,  WILOOZSON  ▼.  Mn.TiTSK. 

Person  Claiming  Bight  to  Bedeem  from  SheriiTs  Sale  as  judgment 
creditor  must  produce  for  sheriff  copy  of  docket  of  judgment;  sheriff's 
deed  is  void  without  such  production. 

Distinguished  in  White  ▼.  Costigan  (Cal.),  63  Pac.  1077,  holding 
one  paying  redemption  money  to  sheriff  in  attempt  to  redeem  takes 
assignment,  and  may  have  his  equitable  title  perfected  by  convey- 
ance from  owner. 

Lien  of  Judgment  is  not  Oonyeyance,  and  deed  made  before  judg- 
ment but  not  recorded  is  valid  if  recorded  before  recordation  of 
sheriff's  deed. 

Approved  in  Zenda  Mining  ft  Milling  Co.  v.  Tifftn,  11  Cal.  App. 
66,  104  Pac.  12,  holding  judgment  lien  ineffective  as  against  prior 
equitable  title  of  third  party,  although  naked  legal  title  was  in 
judgment  debtor;  Huff  v.  Sweetser,  8  Cal.  App.  695,  697,  97  Pac. 
70S,  holding  judgment  lien  subject  to  all  prior  liens,  legal  or  equitable; 
Campbell  v.  Keys,  130  Mich.  133,  89  N.  W.  722,  holding  execution 
levied  after  recording  mortgage  does  not  relate  back  to  attachment 
levied  and  give  execution  precedence  over  mortgage  although  levied 
in  ignorance  of  it. 

Priority  of  Liens  of  Judgment  or  of  prior  unrecorded  conveyance. 
See  note,  16  L.  B.  A.  668,  672. 

49  Cal.  198-202,  JOHNSTON  v.  BUSH. 

Dedication  of  Land  as  Homestead  does  not  affect  its  title. 

Approved  in  Campbell  v.  Moran,  71  Nev.  619,  99  N,  W.  500,  holding 
husband  living  with  wife  on  her  land  on  which  homestead  has  been 
declared  is  not  freeholder. 

Bights  of  Children  in  Homestead  of  Parent.  See  note,  56  L.  B.  A. 
46,  70. 

49  CaL  202-208,  CAMABILLO  ▼.  FENTON. 

Tenant  cannot  Befuse  to  Surrender  Possession  to  landlord  unless 
shown  lease  was  induced  by  fraud  or  false  representation  that  land- 
lord owned  premises. 

Approved  in  Stover  v.  Davis,  57  W.  Va.  202,  49  8.  E.  1025,  holding 
ten'ant  estopped  to  dispute  landlord's  title  in  unlawful  detainer  suit, 
having  entered  under  recognition  of  such  title. 

When  Plaintiff  in  Ejectment  Parts  With  Title  pending  suit,  action 
may  be  continued  in  his  name,  or  grantee  may  be  substituted. 

Approved  in  Bums  v.  Kennedy,  49  Or.  591,  90  Pac.  1103,  continuing 
action  in  name  of  original  plaintiff. 

Effect  of  Partial  Eviction  upon  liability  for  rent.  See  note,  17  L. 
B.  A.  275. 

49  CaL  213-218,  CHANT  ▼.  BEYNOLDS. 

Landlord  is  not  Bound  by  Judgment  In  ^ectment  against  tenant 
unless  he  had  notice  of  action  and  opportunity  to  defend. 

Approved  in  Lochner  v.  Oarborina,  3  Ind.  Ter.  669,  64  S.  W.  571, 
landlord  not  bound  by  judgment  in  ejectment  against  lessee  although 
witness  at  trial,  when  not  aware  his  own  land  was  affected  by  suit. 
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Effect  of  Judgnmt  Against  Tenant  as  res  judicata.  See  note,  112 
Am.  St.  Bep.  26,  27,  41. 

Effect  of  Judgment  in  Ejectment  against  tenant  upon  landlord 
not  a  party,  or  vice  versa.    See  note,  26  L.  B.  A.  (n.  a.)  597. 

49  Oal.  224-226,  FAI.K  y.  WATERMAN. 

In  Computing  Damages  in  Action  for  Trespass  plaintiff's  attorney's 
fees  cannot  be  included. 

Approved  in  Spooner  ▼.  Cady  (Cal.),  44  Pac.  1019,  holding  at- 
torney's fees  cannot  be  allowed  as  damages  in  action  of  conversion. 

Expense  of  Utigation  as  Element,  or  as  limit,  of  punitive  or  ex- 
emplary damages.     See  note,  4  L.  B.  A.  (n.  s.)  907. 

49  CaL  226-229,  PEOPLE  ▼.  UGHTNEE. 

Obtaining  Time  to  Plead  After  Arraignment  waives  defects  in 
details   of  arraignment. 

Approved  in  State  v.  De  Lea,  36  Mont.  534,  93  Pac.  815,  fol- 
lowing rule;  People  v.  Weeks,  165  Mich.  366,  130  N.  W.  699,  pres- 
ence of  accused  in  court  through  trial  of  felony  case  on  merits, 
repreeented  by  eounael  who  failed  to  call  attention  to  omission  of 
arraignment;  and  plea,  is  waiver  of  right  thereto. 

49  CaL  229-232,  PEOPIE  v.  HAGAB. 

Report  of  Board  of  Oommissioners  to  Assess  Tax  on  swamp  land  is 
not  even  prima  facie  evidence  of  regularity  of  their  proceedings,  but 
assessment  may  be  ooUaterally  attacked  in  action  to  recover  tax. 

Approved  in  Swamp  lAud  Beclamation  Dist.  No.  407  v.  Wilcox 
(Cal.),  14  Pac.  845,  holding  swamp  land  commissioners  are  not  re- 
quired to  report  compliance  with  section  3456,  Political  Code,  but 
may  be  presumed  to  have  performed  ofS^ial  duty  in  making  assess- 
ments. 

49  Oal.  23St235,  MILLEB  ▼.  SHABP. 

Beopenlng  of  Oaae  for  Furtlier  Evidence  after  submission  is  in 
discretion  of  trial  court. 

Approved  in  Hohn  v.  Pauly,  11  Cal.  App.  733,  106  Pac.  269,  fol- 
lowing   rule. 

49  Oal.  236-239,  SKYES  ▼.  IiAWLOB. 

Drivers  of  Vehicles  are  Bound  to  Exercise  greatest  care  in  passing 
along  crowded  thoroughfares  to  avoid  injury  to  pedestrians. 

Approved  in  King  v.  Green,  7  Cal.  App.  476,  94  Pao.  778,  hold- 
ing driver  of  automobile  liable  for  injury  to  pedestrian. 

Parent  may  Becover  Expense  of  Nursing  and  healing  child  of  such 
age  that  services  are  of  no  value,  from  one  who  negligently  injures 
it. 

Approved  in  Adams  Hotel  Co.  v.  Cobb,  3  Ind.  Ter.  59,  53  S.  W. 
481,  allowing  recovery  for  medical  expense  caused  by  sickness  of 
wife  and  children  due  to  nuisance  caused  by  defendant. 

Oare  I>ae  to  Sick,  Infirm,  or  Helpless  Persona^  with  whom  no  con- 
tract 1  elation  is  sustained.     See  note,  69  L.  B.  A.  540, 

49  Oal.  242-248,  DANIELS  ▼.  HENDEB80N. 

Judgment  That  Party  Holding  Sheriff's  Deed  on  foreclosure  is  not 
entitled  to  writ  of  assistance  as  against  one  not  party  to  foreclosure 
I  Cal.  Notei— 58 
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does  not  estop  such  party  from  proving  he  is  entitled  to  posses- 
sion  in  action  bTX)aght  by  adverse  party  for  rents  while  former  held 
possession  under  writ. 

Approved  in  diesenting  opinion  in  Anderson  y.  Thompson,  3  Ariz. 
69,  20  Pae.  805,  majority  upholding  writ  of  assistance  against  puf- 
chaser  from  moirtgagor  pending  snit|  who  had  been  made  party  to 
action. 

49  OaL  260-252,  HABLEB  v.  COLE. 
Wbea  New  Trial,  Asked  on  Ground  of  Newly  I>l8coy«red  Evidence, 

is  refused,  appellant  must  clearly  show  abuse  of  discretion. 

Approved  in  State  v.  Jones,  32  Mont.  455,  80  Pac.  1099,  and  In 
re  Colbert's  Estate,  31  Mont.  487,  107  Am.  St.  Bep.  439,  80  Pac. 
251,  both  following  rule. 

49  OaL  253-258,  FLEMINa  ▼.  WESTEBN  PACIFIC  B.  XL  CO. 

"WlMii  Facts  of  Defendant's  Kegligence  in  Action  for  damages  for 
wrongful  injury  are  established  by  uncontested  evidence,  question 
of  negligence  is  one  of  law  only. 

Approved  in  Brounton  v.  Southern  Pac.  Co.,  2  Cal.  App.  177,  83 
Pac.  267,  sustaining  nonsuit  when  undisputed  evidence  showed  no 
negligence  of  defendant;  Williams  t.  Southern  Pac.  B.  Go.  (Cal.), 
11  Pac.  850,  holding  when  plaintiff  was  injured  while  lying  sleeping 
upon  railroad,  be  is  guilty  of  such  negligence  as  to  preclude  re- 
covery; Shade  v.  Bay  Counties  Power  Co.,  152  Cal.  11,  16,  92  Pac 
62,  64,  holding  undisputed  evidence  showed  contributory  neglagenee 
of  defendant  in  handling  electric  wires. 

It  Is  Duty  of  Person  Driving  Team  and  about  to  cross  railroad  to 
reduce  speed  and  listen  for  approaching  train. 

Approved  in  Bilton  v.  Southern  Pacific  Oo.^  148  Cal.  449,  83  Pae. 
443,  following  rule. 

49  Oal.  266-269,  GATES  v.  lANE. 

Justice  of  Peace  may  Becall  Execution  on  void  Judgment,  even 
if  docketed  with  oounty  clerk  and  execution  issued  by  clerk. 

^Disapproved  in  Carr  v.  Pennsylvania  B.  B.  Co.,  108  Mo.  App.  391, 
83  S.  W.  982,  justice  of  peace  has  no  jurisdiction  to  quash  execution. 

Staying  of  Executions  otherwise  thun  by  statutory  proceedings. 
See  note,   127   Am.   St.   Bep.   708. 

Injunctions  Against  Judgments  for  wunt  of  jurisdiotion  or  in- 
validity.   See  note,  31  Ij.  B.  A.  201,  209. 

Equitable  Jurisdiction  in  Begard  to  Injunctions  against  judgments. 
See  note,  32  L.  B,  A.  328. 

49  OaL  269-272,  MAHON  V.  SAN  BAFAEI.  ETO.  BOAD  CO. 

Property  or  Invasion  of  Possession  for  which  ejectment  is  main- 
tainable.   See  note,  116  Am.  St.  Bep.  573. 

Injunction  or  Ejectment  as  Proper  Eemedy  where  highway  ille- 
gally openied.    See  note,  25  L.  B.  A.  (n.  s.),  512,  513. 

49  OaL  285-288,  HIMMEUiIANN  v.  OAHN. 

Notice  Inviting  Proposals  for  Street  Improvement  in  San  Fran- 
eisoo  must  be  posted  five  days,  including  first  and  last  d«y« 
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Approved  in  Oreeawood  y.  Hassett  (Cal.),  61  Pao.  178,  holding 
requirement  that  notice  of  intention  to  improve  streets  be  posted 
two  days  at  council  chamber  before  being  posted  along  line  of  street 
is  satisfied  where  notice  is  posted  on  door  of  council  chamber  on 
the  6(th  and  along  street  on  the  8th. 

49  Oal  290-292,  19  Am.  Bep.  645,  WILBUB  ▼.  LYNBE. 

Law  Does  not  Permit  One  Who  Acts  in  fiduciary  capacity  to  deal 
with  himself  in  his  individual  capacity. 

Approved  in  Union  Trust  Co.  v.  Nevada  etc  B.  Co.,  20  Fed.  86, 
discussing  right  of  directors  of  corporation  to  audit  and  allow  claims 
to  themselves;  Burnes  v.  Burnes,  137  Fed.  790,  70  C.  C.  A.  357, 
holding  voidable  transfer  of  stock  from  corporation  to  trustee  for 
majority  of  its  directors  and  others  by  ooivtrolling  votes  of  that 
majority. 

49  OaL  293-294,  KOOKAK  T.  HOOD. 

Where  Judgment  is  Reported  by  Beferaa  payable  in  gold  coin 
and  there  is  nothing  in  record  to  warrant  it,  appellate  court  will 
direct  judgment  to  be  modified,  but  without  eoste  to  appellant,  if 
he  failed  to  ask  court  below  to  make  moddfioation. 

Approved  in  Bryan  v.  Tormey  (Cal.),  21  Pac.  726,  modifying  judg- 
ment on  appeal  without  costs  to  either  party  when  findings  for  plain- 
tiff were  not  in  harmony  with  complaint,  in  action  to  quiet  title. 

49  OaL  294-297,  FISCHEB  T.  BEBOSON. 

Declaration  of  Orantor  Made  After  Conveyance  cannot  be  re- 
ceived in  dlspanigement  of  his  deed. 

Approve^  in  Bollinger  v.  Bollinger,  154  Cal.  705,  99  Pac.  200, 
following  rule;  Bedell  v.  Scoggins  (Cal.),  40  Pac.  966,  holding  in- 
admissible declarations  of  decedent  not  against  interest,  relative 
to  transaction  with  diefendant,  in.  action  by  her  administrator; 
Bauers  v.  Boll,  46  Or.  66,  78  Pac.  759,  holding  declarations  of  de- 
ceased who  had  probably  attempted  to  assert  adverse  user  of  ease- 
ment inadnuBsible   in  action   to  restrain  adverse  user   of   water. 

49  CaL   301-302,   CUBTISS  ▼.   SPBAGXTE. 

Whan  Defendant  Sets  Up  Oonnterdaim  barred  by  limitation,  plain- 
tiff is  considered  to  have  pleaded  the  statute  by  way  of  replication. 

Approved  in  Tracy  v.  Wheeler,  15  N.  D.  256,  107  N.  W.  71,  6  L. 
B.  A.  (n.  s.)  516,  reaffirming  rule;  Peck  v.  Noee,  154  Cal.  354,  97 
Pac.  866,  where  answer  alleges  exemption  of  stockholder's  liability 
und-er  foreign  laws,  plaintiff,  without  pleading  same,  may  show 
affirmative  matter  in  avoidance;  Bakeor  v.  Baker,  9  Cal.  App.  740, 
100  Pac.  894,  holding  in  action  to  quiet  title  when  defendant  pleaded 
in  answer  deed  of  plaintiff  to  him  in  escrow  to  be  delivered  on 
death  of  plaintiff,  issue  of  sach  deed  may  be  tried  without  replication 
by  plaintiff. 

49  OaL  302-306^  MITCHUM  ▼.  STANTON. 

Elements  of  Damages  Becoverable  on  replevin  bond.  See  note, 
30  L.  B.  A.   (n,  s.)   36S. 

49  OaL  313-314,  FBEEBOBN  T.  NOBOBOSS. 

Interest  on  Unliquidated  Damages.  See  note,  28  L.  B.  A.  (n.  s.) 
42. 
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49  OaL  314-823,  FBINK  ▼.  UES  BOY. 

Mortgagor  cannot  Maintain  Ejectment  against  mortgagee  in  pos- 
■eesion  until  debt  is  paid. 

Approved  in  Kelso  r.  Norton,  65  Kan.  790,  93  Am.  St.  Bep.  308, 
70  Pac.  900,  and  Feline  ▼.  Newcomb  Lumber  Co.,  64  Neb.  338,  97 
Am.  St.  Bep.  646,  89  N.  W.  756,  both  following  rule. 

Effect  of  Statutory  Bar  of  Principal  Debt  on  right  to  foreclose 
mortgage  or  deed  of  trust.     See  note,  21  li.  B.  A.   555. 

49  OaL  823-325,  CUNNINGHAM  ▼.   SAN  JOAQUIN  COUNTY. 

Sheriff  or  Constable  is  Entitled  to  Mileage,  under  statute  of  1870, 
bath  for  distance  traveled  in  going  to  make  arrest  and  for  that 
traveled  bringing  prisoner  from  place  of  arrest   to  magistrate. 

Approvied  in  Monahan  v.  San  Diego  Cbuntj  (Oal.),  29  Pac^  417, 
following  rule. 

Distinguished  in  Yavapai  County  ▼.  O'Neill,  3  Ariz.  381,  29  Pac 
434,  officer  not  entitled  to  mileage  both  ways  for  removing  prisoner. 

power  of  OAclals  to  Act^  as  determined  by  place  of  peorformance. 
See  note,  33  L.  B.  A.  92. 

49  Cal.  386-339,  PHELPS  ▼.  MAXWELL'S  ETC.  MIN.  CO. 

Claim  of  Mechanic's  Uen  must  give  name  of  owner  or  reputed 
owner. 

Approved  in  Gordon  Hardware  Go.  v.  San  Francisco  etc.  B.  R 
Co.  (Oal.),  22  Pac.  407,  holding  void  claim  of  lien  giving  names 
of  several  peorsone  to  whom  materials  were  furnished  without  desig- 
nation as  to  tvhat  was  furnished  each  severally. 

Power  of  Lessee  or  Vendee  to  Subject  Owner's  Interest  to  mechan- 
ics' liene.     See  note,  23  L.  K  A.  (n.  s.)  GIS. 

49  Cal.  342-346,  PEOPLE  ▼.  BABBIC. 

Confession  Made  upon  Statement  that  it  would  be  better  for 
prisoner  to  make  full  disclosure  is  not  admissible  on  trial  as  being 
voluntary. 

Approved  in  State  ▼.  Jay,  116  Iowa,  266,  89  N.  W.  1671,  follow- 
ing rule;  People  v.  Loper,  159  Cal.  17,  112  Pac  724,  renecting  con- 
fesedon  as  being  involuntary  though  made  several  days  after  threats 
were  made  to  induce  it;  People  v.  Luis,  158  Cal.  190,  110  Pac.  582, 
admitting  extrajudicial  confession  to  third  person,  when  no  officer 
was  present,  on  advice  it  would  be  better  to  confess;  People  v. 
Siemsen,  153  Cal.  394,  95  Pac.  866,  holding  whether  confession  is 
free  and  voluntary  is  preliminary  question  addressed  to  trial  court. 

As  to  Wben  Confession  Voluntary.  See  note,  18  L.  B.  A.  (n.  &) 
850. 

In  Criminal  Case,  Corporate  Existence  may  be  shown  by  proof  that 
company  is  de  facto  corporation. 

Approved  in  ToUifeon  v.  People,  49  Colo.  223,  112  Pac.  796,  fol- 
lowing rule. 

Presumption  as  to  Incorporation.    See  njote,  22  L.  B.  A.  278. 

Waiver  and  Estoppel  of  Defendant  to  plead  former  jeopardy.  See 
note,  135  Am.  St.  Bep.  75. 

49   Cal.   346-347,   QALLABDO  ▼.   BEED. 

Wlien  Demurrer  to  Complaint  is  Sustained  without  leav^  to  amend, 
the  case  is  finally  disposed  of,  and  it  is  duty  of  clerk  without  direc- 
tions to  enter  appropriate  judgment. 
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Approred  in  Le  Breton  ▼.  Stanley  Contracting  Co.,  15  Cal.  App. 
434,  114  Pac.  1030,  follomng  rule;  Litch  v.  Kerns,  8  Cal.  App.  749, 

97  Pac.  898,  holding  order  sustaining  demurrer  to  complaint  not 
appealable,  and  cannot  be  xeviewed  unless  judgment  is  entered 
thereon. 

49  CaL  847-350,  CHBISTIAN  COLLBGB  ▼.  HENDI^ET. 

When  Sabscrlptlon  is  Taken  to  Found  College  by  finance  commit- 
tee, com»plainft  by  college  corporation  to  collect  subscription  should 
allege  that  right  of  action  passed  by  operation  of  law  to  plaintiff. 

Approved  in  Los  Angeles  National  Bank  v.  Vance,  9  Cal.  App.  &1, 

98  Pac.  60,  holding  where  mutual  subscription  is  made  to  secure 
location  of  federal  building,  bank  to  which  they  were  made  payable 
is  only  jMirty  authorized  to  oollect. 

49  OaL  364-355,  McDONAU)  v.  FETT. 

Surety  on  Attachment  Bond  Is  not  Liable  as  trespasser  for  seizure 
of  property  fittached  by  sheriff. 

Approved  in  Jordan  v.  Henderson,  39  Tex.  Civ.  App.  92,  86  8. 
W.  962,  holding  sureties  not  liable  when  attachment  was  levied 
after  return  day  of  writ  without  their  advice  or  direction. 

49  OaL  356-358,  OADIEBQUE  ▼.  DUBAN. 

Parties,  in  Contest  of  Bight  to  Purchase  State  Lands,  who  are 
applicants  must  state  in  pleadings  all  facts  on  which  they  rely  as 
showing  their  right  to  purchase. 

Approved  in  Moran  v.  Bonynge,  157  Cal.  297,  107  Pac.  314,  follow- 
ing  rule.  • 

Distinguished  in  Dollenmayer  v.  Pryor,  150  Cal.  4,  87  Pac.  617, 
holding  party  seeking  to  contest  right  to  purchase  state  lands  must 
have  right,  title,  or  interest  therein. 

Party  Who  has  Only  Filed  Application  to  Purchase  state  land  has 
no  right  capable  of  transfer. 

Approved  in  Polk  v.  Sleeper,  158  Cal.  634,  112  Pac.  180,  right  of 
such  applicant  not  so  vested  that  it  could  not  be  defeated  by  repeal 
of  statute  providing  for  sale  of  land. 

49  Cal.  369-374,  HAWES  y.   STEBBINa 

Conveyance  Which  Creates  Estate  in  freehold  to  cofmmence  in 
future  is  void. 

Overruled  in  Barry  v.  All  Persons,  158  Cal.  436,  111  Pac.  250,  and 
conveyance  may  be  limited  to  take  effect  in  future;  Ripperdan  v. 
Weldy,  149  Cal.  674,  87  Pac.  279,  both  holding  estates  may  be 
granted  to  commence  in   future. 

49   CaL    374^82,   BBONSON   ▼.    CABXTTHEBS. 

Becital  in  Judgment  That  AH  Owners  and  claimants  of  property 
were    served    cannot    be    collaterally    attacked. 

Distinguished  in  White  v.  White,  66  W.  Va.  82,  135  Am.  St. 
Bep.  1013,  66  S.  E.  4,  holding  judgment  reciting  appearance  of  de- 
fendants in  general  terms  without  naming  them  concluded  only 
those  actually  served. 

Production  at  Trial  by  His  AttomeyB  of  deed  to  plaintiff  is 
prima  fade  evidence  of  delivery  to  him. 
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Approved  in  Tucker  v.  Helgren,  102  Minnn  385,  113  N.  W.  913, 
holding  such  production  prima  facie  evidence  of  signing  bj  grantor 
and  delivery  to  plaintiff. 

Wliare  Tbrea  WitneaseB  are  Contradicted  by  only  one,  who  is  a 
party  end  whose  testimony  conflicts  with  his  sworn  answer,  th«re 
is  no  BU!ch  conflict  of  evidence  as  to  justify  finding  in  favor  of  party. 

Approved  in  Village  of  Ho  v.  Bamey,  18  Idaho,  648,  112  Pac.  128, 
opinion  of  one  witness  against  positive  statement  of  three  held  not 
to  create  conflict  in  testimony. 

49  CaL  384-386,  PEOPLE  T.  JAOOB& 

When  Witnesa  Does  mot  Testify  as  Expected,  Party  calling  him 
cannot  prove  that  witness  made  statements  to  others,  which,  if 
testified  to  on  trial,  would  have  tended  to  make  out  his  case; 

Approved  in  Bollinger  v.  Bollinger,  154  Oal.  706,  99  Pac.  201, 
holding  where  witness  for  respondent,  called  to  prove  declaration 
of  appellant,  denied  that  he  had  heard  .such  declarations,  respond- 
ent cannot  prove  by  other  witnesses,  over  appelUunt's  objection, 
independent  statements  of  such  witness  as  to  what  appellant  had 
said;  Estate  of  Dolbeer,  153  Cal.  661,  96  P&e.  270,  holding  where 
party  is  surprised  by  affirmative  hostile  teetimony  from  Ms  own 
witness,  he  may  prove  declarations  of  such  witness  of  contrary  tenor; 
Culpepper  v.  State,  4  Okl.  Or.  121,  111  Pac  687,  substantive  fact 
cannot  be  proved  by  hearssly  statement  introduced  under  guise  of 
impeaching   witness. 

Evidence  to  Show  Credibility  or  bias  of  witness.  See  note,  82 
Am.  St.  Bep.  60,  62. 

Bight  to  Impeach  One's  Oro  Witness.  See  note,  21  L.  B.  A. 
423,   428. 

49  Oal.  388-392,  PEOPLE  ▼.  SWENSOK. 

Failore  to  Demur  to  Indictment  Waives  Bight  to  move  for  arrest 
of  judgmen;t  on  grouiid  circumstances  of  offense  are  not  sufficiently 
set  forth. 

Approved  in  Beard  v.  State,  79  Ark.  298>  95  S.  W.  997,  following 
rule;  State  v.  Johnson,  17  N.  D.  558,  118  N.  W.  232,  sufficiency  of 
allegations  of  information  construed  less  strictly  when  raised  on 
motion  in  arrest  of  judgment  than  when  raised  by  demurrer;  Shivers 
V.  Territory,  13  Okl.  475,  74  Pac.  902,  objection  that  indictment  was 
not  properly  found  waived  by  failure  to  move  to  set  aside  before  plea. 

49  OaL  392-394,  NEEDHAM  v.  !|;?BESHEB. 

Conviction  on  Testimony  of  Accomplice.  See  note,  98  Am.  St. 
Bep.   161. 

49  Cal.  402-407,  EX  PABTE  AH  FOOK. 

Section  70,  Amendments  of  Political  Code,  makes  it  duty  of  com- 
miesioner  of  immigration  to  satisfy  himself  whether  passengers  from 
foreign  country  are  within  one  of  classes  specified  in  section. 

Approved  in  In  re  McCue,  7  Cal.  App.  766,  96  Pac.  Ill,  under 
subdivision  5,  section  537,  Penal  Code,  court  has  power  to  determine 
whether  one  charged  as  vagrant  comes  within  class  of  lewd  and 
dissolute    persons. 

Due  Process  of  Law  Means  Such  Exertion  of  powers  of  govemr 
ment  as  settled  maxims  of  law  permit  and  sanation,  and  under  such 
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nfeguardB  for  protection)  of  indiyidaal  righte  as  tboeo  mazimg  pre- 
•cribe  for  elaas  of  cases  to  which  one  in  qnefftion  belongs. 

Approved  in  Beed  t.  Beed,  70  Neb.  784,  98  N.  W.  76,  holding  re- 
qnirement  that  husband  pay  alimony  ordered  as  condition  to  further 
proerecoiion  of  his  divoroe  action  is  not  taldng  property  without 
due  prooesB  of  law. 

49  CaL  407-413,  FBOFLE  ex  rel.  PABKIKSON  ▼.  BISSELL. 

Expiratlom  of  Term  of  Officer  Appointed  by  Ctoyernor  with  consent 
of  Senate  does  not  create  such  vacancy  ae  to  authorize  governor  to> 
appoint  suoceseor  without  consent  of  Senate. 

Approved  in  State  v.  Hays,  91  Miss.  766,  45  So.  730,  election  of 
unqualified  person  to  ofS^e  allows  incumbent  to  hold  over  and  no 
vacancy  exists;  State  v.  Acton,  31  Mont.  39,  77  Pae.  300,  tie  vote 
for  candidates  did  not  create  vacancy  in  office. 

49  Gal.  413-114,  HANCOCK  ▼.  BOWMAN. 

Judgment  is  not  Veld  Becamie  Attorney's  Name  signed  to  com- 
plaint is  printed. 

Approved  in  Ardery  v.  Smith,  35  Ind.  App.  97,  73  N.  B.  841,  up- 
holding printed  signature  of  attorney  to  remonstrance  in  behalf  of 
voters  against  liquor  license;  Longhren  v.  Bonniwell,  1^  Iowa,  521, 
106  Am.  St.  Bep.  319,  101  N.  W.  288,  holding  stencil  signature  of  jus- 
tice of  peace  to  original  notice  sufficient. 

49  CaL  414^21,  PEOPLE  v.  STOCKTON  ETC.  B.  B.  CO. 

The  "Tax  List  or  Aseesament-roU"  which  must  be  certified  by  the 
assessor  is  thd  only  record  of  his  final  judgment  as  to  value  of  prop- 
erty. 

Approved  in  Allen  v.  McKay  &  Co.  (Cal.),  70  Pac.  10,  holding 
unsigned  memorandum  on  blank  form  of  assessor  does  not  constitute 
assessment. 

Statement  of  Property  of  Corporation  furnished  assessor  by  its 
agent  is  binding  on  corporation. 

Approved  in  Inland  Lumber  etc.  Co.  v.  Thompson,  11  Idaho,  514, 
515,  114  Am.  St.  Bep.  274,  83  Pae.  934,  935,  individual  estopped  to 
deny  ownership  of  property  included  in  list  furnished  assessor. 

49  Cal.  421-425,  LANE  ▼.  McELHANT. 

Sheriff  is  Entitled  to  Allowance  for  expenses  incurred  in  levying 
execution. 

Approved  in  Alexander  v.  Wilson  (Cal.),  79  Pac.  275,  holding  sheriff 
entitled  to  necessary  expenses  in  keeping  attached  property  until  after 
judgment. 

49  CaL  433-435,  EZ  PABTE  WHITE. 

Law  Allowing  Fugitives  Escaping  from  another  state  to  be  arrested 
in  this  state  and  returned  to  state  having  jurisdiction  of  offense  ia 
valid.  / 

Approved  in  Dennieon  v.  Christian,  72  Neb.  707, 117  Am.  St.  Bep.  817, 
101  N.  W.  1046,  upholding  law  requiring  extradition  of  fugitives. 

Extradition  Proceedings.    See  note,  112  Am.  St.  Bep.  Ill,  124. 

Bight  to  Detain  Fugitive  to  await  extradition  papers.  See  note^ 
26  L.  B.  A.  33. 
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Papers  Kecessary  to  ObUIn  Snxrender  of  fugitiyes  from  another 
state.    See  note,  28  L.  B.  A.  802. 

49  CaL  436-437,  EZ  PABTE  OUBBETH. 

Blgbt  to  Detain  Fugitive  to  await  extradition  papers.  See  note, 
26  L.  B.  A.  33. 

Papers  Necessary  to  OTytain  Surrender  of  fugitives  from  another 
state.    See  note,  28  L.  B.  A.  802. 

49  Oal.  462-453,  PEOPI£  ▼.  AUBEZ. 

Indictment  Charging  Defendant  with  murder  of  three  persons 
charges  three  offenses. 

Distinguished  in  Scott  y.  dtate,  46  Tex.  Cr.  311,  81  S.  W.  950,  in- 
dictment charging  assault  to  murder  two  persons  not  duplicitous. 

49  Cal.  466,  PEOPLE  ▼.  CIABK. 

Notice  of  Appeal  in  Criminal  Case  must  be  filed  and  served  on 
attomej  of  adverse  party. 

Approved  in  People  v.  Brown,  148  Cal.  744, 84  Pac.  205,  and  People  v. 
Finerty,  8  Cal.  App.  467,  97  Pac.  74,  both  dismisedng  appeal  for  failure 
to  serve  notice  on  respondent's  attorney;  People  v.  Swearinger  (Cal.), 
38  Pac.  973,  dismissing  appeal  for  failure  of  record  to  show  service 
of  notice  of  appeal  required  by  section  1240,  Penal  Code;  State  v. 
Preston,  30  Nev.  305,  95  Pac.  919,  holding  notice  that  defendant  "in- 
tends to  appeal"  is  insufficient  where  statute  requires  notice  that  he 
"appeals." 

49  CaL  466-467,  EX  PABTE  HABKEB. 

Legislature  may  Prescribe  Bules  of  Procedure  for  courts,  but  cannot 
impair  constitutional  power  of  court. 

Approved  in  Bacon  v.  Bacon,  150  Cal.  484,  89  Pac.  320,  holding 
section  1666,  Code  of  Civil  Procedure,  cannot  devest  superior  court 
of  its  constitutional  equity  jurisdiction. 

Writ  of  Ne  Exeat.    See  note,  118  Am.  St.  Bep.  989. 

49  Cal.  469^73,  COBT  ▼.  H7DE. 

Code  of  Civil  Procedure,  Section  1597,  only  empowers  probate  court 
to  direct  specific  performance  of  contracts  of  intestate  to  convey  land 
when  such  contract  is  in  writing. 

Approved  in  Wadleigh  y.  Phelps,  149  Cal.  644,  87  Pac.  100,  follow- 
ing rule;  BuUerdick  v.  Hermsmeyer,  32  Mont.  551,  81  Pac.  336,  refus- 
ing to  compel  administrator  to  convey  water  rights  under  parol  con- 
tract between  decedent  and  wife. 

49  Cal.  478-486,  PEOPLE  v.  NALLY. 

Legislature  may  Pass  Law  to  Become  Effectiye  only  in  event  a 
majority  of  a  certain  designated  class  of  persons  shall  declare  in 
favor  of  it. 

Approved  in  Wheeler  v.  Herbert,  152  Cal.  234,  92  Pac.  357,  holding 
valid  act  to  change  county  boundary  should  qualified  voters  of  over 
ninety  days'  residence  in  territory  to  be  transferred  vote  therefor; 
In  re  Pfahler,  150  Cal.  90,  88  Pac.  278,  11  L.  R.  A.  (n.  s.)  1092,  hold- 
ing electors  of  duly  organized  subdivision  of  state  may  be  authorized 
to  directly  participate  in  exercise  of  legislative  power  of  such  subdi- 
vision; Attorney  General  v.  Springwells  Tp.  Board,  143  Mich.  531, 


841  NOTES  ON  CALIFORNIA  BEPOBTS.    49  Gal.  485-522 

107  N.  W.  90,  upholding  law  to  annoK  territory-  to  city  npon  approval 
of  majority  of  electors  of  district  afTeeted;  State  ▼.  rdstriet  Court,  80 
Nev.  232,  94  Pac.  73,  upholding  statute  eonf  erring  on  district  court  au- 
thority to  determine  whether  majority  of  qualified  electors  and  taxpay- 
ers have  signed  application  for  incorporation'   as  town. 

Constitatioiiality  of  Local  Option  Xawb.  See  note,  114  Am.  St. 
Bep.  320. 

49  Oal.  485-490,  PEOPLE  ▼.  BELL. 

Erldenoe  of  Oood  Character*  of  Accused  must  be  taken  into  account 
by  jury  for  purpose  of  determining  whether  it  creates  reasonable 
doubt  as  to  his  guilt. 

Approved  in  J'eople  v.  Lee  (Cal.);  8  Pac.  687,  holding  consideration 
of  evidence  of  good  character  not  confined  to  cases  where  guilt  of 
accused  is  doubtful. 

Evidence  of  Oood  Character  to  create  doubt  of  guilt.  See  notes, 
103  Am.  St.  Rep.  905;  20  L.  B.  A.  617. 

Presumption  and  Burden  6t  Proof  as  to  sanity.  See  note,  36  L.  B. 
A.  727,  728. 

Measure  of  Proof  of  Insanity  in  criminal  eases.  See  note,  39  L.  B. 
A.  739. 

49  CaL  490-496,  ESTATE  OF  DT7BHAM. 

Where  Legal  Title  of  Estate  is  Devised  to  executor,  provisions  re- 
quiring order  of  sale  and  confirmation  do  not  apply. 

Approved  in  Wisker  v.  Rische,  167  Mo.  532,  67  8.  W.  220,  upholding 
deed  of  executor,  made  without  order  of  court,  under  power  in  will. 

Distinguished  in  Smith  v.  Olmstead  (Cal.),  22  Pac.  1144,  holding 
power  of  sale  in  will  does  not  authorize  sale  of  interests  of  children 
not  mentioned  in  will. 

49  CaL  497-^6,  McCAXTLET  Y.  HARVEY. 

Ghrounds  for  Removal  of  Bxecators  and  administrators.  See  note, 
138  Am.  St.  Rep.  528. 

49  CaL  510-511,  OALLABDO  ▼.  ATLANTIC  AND  PACIFIC  TEL.  CO. 

Affidavit  That  Affiant  Left  Copy  of  Notice  at  attorney's  office  does 
not  prove  service. 

Approved  in  Peter  v.  Kalez,  11  Idaho,  560,  83  Pac.  528,  proof  .of 
service  of  notice  of  motion  for  new  trial  on  attorney's  stenographer 
is  insufficient  where  it  is  not  shown  attorney  was  absent  from  office 
at  time  of  service. 

49  Cal.  517-n522,  COLEMAN  Y.  SAN  BAFAEL  TUENPIBX  BOAD  CO. 

Actual  Possession  of  Part  of  Land  subject  of  action  to  quiet  title 
with  constructive  possession  of  remainder  is  sufficient  to  maintain 
action. 

IHstinguished  in  Badger  Gold  Min.  etc.  Co.  v.  Stockton  etc.  Min. 
Co.,  139  Fed.  840,  holding  surreptitious  running  of  drift  from  one 
mining  claim  underneath  surface  of  another  does  not  constitute  such 
possession  of  latter  as  will  sustain  suit  in  equity  to  quiet  title  against 
one  in  open  adverse  possession  of  surface  and  workings  therefrom. 

Bond  Conditioned  to  Convey  Land  to  be  held  in  trust  for  stock- 
holders of  corporation  and  their  successors  with  power  of  trustees  of 
corporation  to  sell  makes  corporation  real  beneficiary. 


49  Cal.  523-651     NOTES  ON  CALIFORNIA  REPOETS.  842 

Distinguished  in  Hossaek  v.  Ottawa  Develop.  Assn.,  244  DI.  294, 
91  N.  E.  446,  upholding  trust  deed  giving  corporation  eertain  powers 
of  advice  as  to  syndicate  fund. 

49  OaL  523-625,  KELLT  v.  BfAOK. 

Poflseflslon  is  Prima  Facie  Evidence  of  ownership. 

Approved  in  Churchill  v.  More,  4  Cal.  App.  224,  88  Pac.  292,  holding 
possession  of  well  casing  by  one  oil  corporation  which  succeeded  to 
rights  of  another  and  continued  its  operations  is  prima  facie  proof  of 
its  title  thereto.  • 

In  Motion  for  New  Trial,  Specification  that  cause  of  action  set  forth 
in  complaint  is  not  sustained  by  evidence  is  not  sufficient. 

Approved  in  Bemier  v.  Anderson,  8  Idaho,  684,  70  Pac.  1029,  up< 
holding  specification  desigr  ^ting  particular  fact  in  issue  and  alleging 
evidence  insuificient  to  jusciiy  fact. 

49  OaL  625-640,  X7MBAROEB  v.  OHABOYA. 

Where  Land  Conveyed  la  Described  as  being  bounded  by  land  of 
adjacent  owner,  true  boundary  line  must  be  taken  and  not  line  as 
understood  to  exist  when  deed  was  given. 

Approved  in  Hall  v.  Davis,  322  Oa.  254,  50  S.  E.  107,  following 
rule;  Bell  v.  Redd,  133  Ga.  8,  65  S.  E.  92,  determining  boundary  of  lot. 

49  Oal.  541-646,  IN  BE  ESTATE  OF  WEBB. 

Beneficial  Trust  la  Presumed  to  have  been  accepted  by  beneficiary. 

Approved  in  Lewis  v.  Curnutt,  130  Iowa,  437,  106  N.  W.  920,  fol- 
lowing rule. 

If  Insured  Wtltes  to  Father  That  Insurance  is  for  his  benefit  but 
makes  no  assignmeiit  of  policy,  it  is  only  an  executory  agreement 
to  create  trust  in  future,  and  is  unenforceable. 

Distinguished  in  Clifton  v.  Herrick,  16  Cal.  App.  488,  117  Pac.  624, 
where  title  taken  in  daughter's  name  upon  secret  trust  for  mother 
to  defraxid  creditor,  daughter  cannot  quiet  title  as  against  sheriff's 
deed  under  execution  sale  against  mother. 

Snfilclency  of  Declaration  to  Establish  Voluntary  Trust  where  title 
retained  by  settler.    See  note,  12  L.  R.  A.  (n.  s.)  547,  553. 

Assignment  of  Life  Insurance  Policies.  See  note,  87  Am.  St.  Rep. 
492,  494. 

49  Cal.  646^60,  BIATTEE  OF  MARKET  STREET. 

Oontractor  has  No  Claim  Against  laot  Owners  for  street  work  done 
under  abortive  contract. 

Approved  in  Citizens'  Bank  v.  City  of  Spencer,  126  Iowa,  106,  101 
N.  W.  645,  contract  for  city  sewer  which  would  raise  assessment  be- 
yond legal  limit  held  void  and  contractor  held  to  have  notice  of  limi- 
tation of  city's  power. 

Miscellaneous. — Cited  in  Connolly  v.  San  l^^rancisco  (Cal.),  33  Pac, 
1111,  referring  historically  to  principal  case. 

* 

49  Oal.  55&-651,  ESTATE  OF  WBIOHT. 

Executor  has  Ko  Sa6h  Interest  in  estate  as  to  enable  him  to  appeal 
from  order  of  distribution. 

Approved  in  Stewart  v.  Smith,  6  Cal.  App.  158,  91  Pac.  669,  holding 
executor  not  necessary  party  to  action  to  enforce  specific  performance 
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of  contract  to  dispose  of  property  by  will;  Lamar  r.  Lamar,  118  Ga. 
690,  45  8.  E.  501,  executor  may  appeal  when  order  deprived  him  of  his 
eommissions. 

Distinguished  in  Bruning  y.  Golden,  159  Ind.  208,  64  N.  E.  660, 
special  administrator  may  sue  surviving  partner  for  aceounting. 

49  OaL  562-65e,  COVXSNY  T.  HALE.  < 

Court  in  Finding  Facts  may  Find  Either  ultimate  facts  or  such 
probative  facts  as  enables  court  to  declare  ultimate  facts  necessarily 
resulting  therefrom. 

Approved  in  dissenting  opinion  in  Duane  v.  Neumann  (Cal.))  2 
Pac.  410,  majority  reversing  for  failure  of  trial  court  to  find  upon  all 
material  issues  raised  in  pleadings. 

What  Special  Verdict  must  Contain.  See  note,  24  L.  B.  A.  (n.  s.) 
24,  26. 

Specification,  on  Motion  for  New  Trial,  that  judgment  is  contrary 
to  evidence  does  not  allow  inquiry  as  to  whether  findings  are  justified 
by  evidence. 

Approved  in  Crooks  t.  Harmon,  29  Utah,  308,  81  Pac.  96,  following 
rule. 

49  Cal.  557-659,  EX  PABTE  HUBL. 

City  Ordinance  Beqnirlng  License  Payment  every  ninety  days  does 
not  violate  constitutional  provision  relating  to  equal  taxation. 

Approved  in  Los  Angeles  v.  Los  Angeles  Indep.  Gas  Co.,  152  Cal. 
768,  93  Pac.  1007,  holding  license  tax  to  carry  on  particular  .trade 
within  city  is  not  tax  on  property  under  article  XIII,  section  1,  of 
Constitution. 

Constitutional  Limitations  on  Power  to  impose  license  or  occupation 
taxes.     See  note,  129  Am.  St.  Bep.  251. 

Limit  of  Amount  of  License  Fees.  See  note,  30  L.  B.  A.  418,  425, 
482. 

Amount  of  Liqnor  License  Fee  as  characterizing  statute  of  ordi- 
nance imposing  it  as  prohibitory  or  regulative.  See  note,  14  L.  B.  A. 
(n.  s.)  794. 

Grading  License  Tax  According  to  Volume  of  Business,  or  capital 
employed.    See  note,  17  L.  B.  A.  (n.  s.)  898. 

49  CaL  560-563,  PEOPLE  ▼.  VASQUEZ. 

No  Exception  is  Allowed  to  Denial  of  challenge  of  juror  for  actual 
bias. 

Approved  in  People  v.  Brown  (Cal.),  13  Pac.  223,  following  rule. 

When  Evidence  has  Been  Introduced  Tending  io  Prove  a  matter, 
instruction  by  court  to  that  effect  is  not  an  expression  of  court  as  to 
its  opinion  as  to  weight  or  effect  of  evidence,  nor  as  to  what  fact 
has  been  proven. 

Approved  in  People  v.  Elster  (Cal.),  3  Pac.  888,  holding  it  improper 
to  give  instruction  that  jury  will  be  justified  in  finding  defendant 
guilty  if  there  were  no  evidence  to  warrant  the  inference. 

Where  Several  are  Associated  for  Commission  of  crime,  each  is  re- 
sponsible for  acts  of  others  which  are  natural  or  probable  consequences 
of  execution  of  design. 

Approved  in  Conrad  v.  State,  75  Ohio  St.  75,  78  N.  E.  961,  6  L.  B. 
A.  (n.  s.)  1154,  and  Andrews  v.  People,  33  Colo.  202,  108  Am.  St.  Bep. 
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76,  79  Pae.  1035,  both  upholding  conyietion  for  murder  when  eom- 
mitted  bj  defendant*!  associate  in  perpetration  of  robbery;  Bhea  r. 
State,  63  Neb.  481,  88  N.  W.  795,  upholding  conviction  for  murder 
in  first  degree  committed  while  engaged  in  perpetration  of  robbery. 

Unintentional  Homicide  in  Commission  of  unlawful  act.  See  note, 
90  Am.  St.  Bep.  579. 

Homicide  in  Cirrylng  Got  Unlawful  Oonsplracy.  See  note,  68  L. 
B.  A.  198. 

49  Cal.  563-666^  FOX  ▼.  SAN  MATEO  OOUNTT. 
Irregnlaritlea  Avoiding  Elections.    See  note,  90  Am.  St.  Bep.  63. 

49  OaL  677-^80,  PEOPLE  ▼.  CLEVEIiAND. 

Admissions  Made  by  Prisoner,  tending  strongly  to  connect  him  with 
larceny  for  which  he  is  on  trial,  are  su£9cient  corroboration  of  testi- 
mony of  hccomplice  introduced  by  prosecution  to  sustain  conviction. 

Approved  in  People  v.  Spadoni,  11  Cal.  App.  219,  104  Pac.  589,  and 
People  V.  Bunkers,  2  Cal.  App.  206,  84  Pac.  368,  both  following  rule. 

Conviction  on  Testimony  of  Accomplice.  See  note,  98  Am.  St.  Bep. 
171. 

Where  Instructions  in  Criminal  Case  are  substantially  correct,  al- 
though some  may  not  accurately  state  the  law,  and  could  not  have 
misled  the  jury  to  prejudice  of  defendant,  judgment  will  not  be  dis- 
turbed. 

Approved  in  State  v.  Bond,  12  Idaho,  443,  86  Pac.  48,  following  rule; 
Hayden  v.  Consolidated  Min.  etc.  Co.,  3  Cal.  App.  139,  84  Pac.  423, 
holding  where  instructions,  though  somewhat  repugnant,  when  read 
together,  could  not  have  misled  jury,  verdict  will  not  be  disturbed; 
State  V.  Dodds,  54  W.  Ya.  296,  46  S.  E.  231,  upholding  instructions  in 
murder  ease. 

49  Cal.  581-584,  PEOPLE  ▼.  GETTT. 

Possession  of  Property  Becently  Stolen  linked  with  other  facts  and 
circumstances  tending  to  implicate  accused  with  eommiseion  of  bur- 
glary may  warrant  jury  in  finding  accused  connected  with  the  burglary. 

Distinguished  in  People  v.  Elster  (Cal.),  3  Pac.  8S5,  holding  it 
incumbent  on  prosecution  to  show  falsity  of  defendant's  statement  as 
to  how  he  came  into  possession  of  property  recently  stolen. 

Possession  of  Stolen  Property  as  evidence  of  guilt.  See  notes,  101 
Am.  St.  Bep.  497,  506;  12  L.  B.  A.  (n.  s.)  210. 

Discovery  at  Time  of  Opening  Store  in  morning  that  it  had  been 
forcibly  entered  and  property  taken  held  to  sustain  finding  of  entry 
and  taking  at  night. 

Beaffirmed  in  State  v.  Bicharde,  29  Utah,  314,  81  Pae.  143. 

49  Cal.  586-590,  CLASS,  v.  CI.ABK. 

Oral  Iiease  for  Fixed  Term  may  be  Enforced  when  there  is  entry 
and  payment  of  rent  in  advance. 

Distinguished  in  Watkins  v.  Balch,  41  Wash.  313,  83  Pac.  322,  3 
L.  B.  A.  (n.  s.)  852,  one  who  enters  under  oral  lease  for  period  of 
years  is  tenant  from  period  to  period  in  which  rent  is  reserved. 

Possession  Under  Agreement  for  lease  not  executed.  See  note,  20 
L.  B.  A.  38. 
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49  OaL  590-^96,  HALETT  y.  PATRICK. 

Failure  of  Bnly  Appointed  Guardian  of  insane  persoa  to  qualify 
does  not  deprive  court  of  jurisdiction  to  appoint  another  without  new 
notice. 

Approved  in  In  re  Tilton,  15  Gal.  App.  251,  114  Pae.  597,  holding 
citation  to  insane  person  unnecessary  to  authorize  court  on  removal  of 
guardian  to  appoint  another. 

49  OaL  596-697,  WHITAKEB  ▼.  HAYKES. 

Act  of  February  9,  1866^  Allowing  Prevailing  Party  in  certain  ac- 
tions tried  in  San  Francisco  to  include  five  per  cent  on  amount 
recovered  in  his  judgment  is  valid  and  not  repealed  by  codes. 

Approved  in  Doyle  v.  Eschen,  5  Cal.  App.  63,  89  Pac.  840,  holding 
act  not  repealed  by  fee  law  of  1895.  ^ 

49  OaL  698^99,  BAKBB  y.  HOPE. 

Oonrt  will  Take  Jndicial  Notice  of  fact  that  "fence  pole"  is  a  heavy 
club. 

Approved  in  Hoagland  v.  Canfield,  160  Fed.  160,  holding  court  will 
take  judicial  notice  that  gin  and  beer  are  intoxicants;  Chicago  etc. 
By.  Co.  V.  Moore,  166  Fed.  667,  92  C.  C.  A.  357,  holding  in  matters  of 
ordinary  observation  and  experience,  jurors  are  not  dependent  on 
opinions  of  experts,  even  though  they  would  be  assisted  by  them. 

Facts  of  Which  Ooorta  will  take  judicial  notice.  See  note,  124  Am. 
St.  Bep.  24. 

49  OaL  699-604,  ESTATE  OF  OOBB. 

Probate  Oonrt  cannot  Hear  Petition  for  probate  of  will  without 
proof  of  service  of  notice  upon  the  heirs. 

Beaffirmed  in  Floto  v.  Floto,  213  HI.  442,  72  N.  E.  1094. 

QuestionB  of  Oonstmction.of  Instrument  Testamentary  in  character 
cannot  be  raised  for  purpose  of  preventing  probate. 

Approved  in  In  re  Hobbins'  Estate,  41  Mont.  50,  108  Pac.  9,  follow- 
ing rule;  Taylor  v.  Hinton,  23  Okl.  358,  100  Pac.  539,  in  proceeding  to 
probate  will  only  issue  is  factum  of  will,  or  question  of  devisavit  vel 
non. 

49  Oal.  607-610,  WEIGHT  ▼.  OABPEKTEE. 

View  by  Jury  of  Land  in  Question  in  ejectment  is  only  for  purpose 
of  enabling  them  to  apply  evidence. 

Approved  in  Zanesville  Marietta  etc.  B.  B.  ▼.  Bolen,  76  Ohio  St.  392, 
81  N.  E.  686,  11  L.  B.  A.  (n.  s.)  1107,  applying  rule  in  condemnation 
proceeding. 
'    View  by  Jury.    See  note,  42  L.  B.  A.  386. 

Finding  of  Fact  cannot  be  Predicated  upon  view  of  land  by  jury  in 
case  of  ejectment  to  determine  whether  it  is  swamp  or  dry. 

Overruled  in  Hatton  v.  Gregg,  4  Cal.  App.  539,  88  Pac.  593,  holding 
court  which  viewed  land  in  question  in  action  to  quiet  title  could  use 
view  as  evidence  to  determine  formation  of  land. 

49  Oal.  610-612,  PEOPLE  v.  WEST. 

Applicability  of  Rule  of  Reasonable  Doubt  to  self-defense  in  homi- 
cide.   See  note,  19  L.  B.  A.  (n.  s.)  489,  490. 
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49  091.  612-618,  TBI8C0NY  ▼.  ORB. 

Pleadings,  In  All  Matten  of  Doubts  are  to  be  most  stroQglj  eon- 
ttraed  against  pleader. 

Approved  in  Fox  v.  Hale  etc.  Silver  Min.  Go.  (Cal.),  53  Pae.  36, 
holding,  in  charging  fraud,  facta  constituting  fraud  must  be  stated 
with  sufficient  distinctness  to  enable  adverse  party  to  come  prepared 
with  evidence  on  questions  of  fraud  which  will  be  raised. 

Complaint  Avexrlng  Property  was  Fraudulently  and  unlawfully 
taken  avers  mere  conclusions  of  law. 

Approved  in  State  ▼.  Hackley,  Hume  ft  Joyce,  124  La.  866,  50  So. 
776,  allegation  in  action  to  set  aside  sale  of  state  land  for  fraud  that 
defendants  were  holders  in  bad  faith  is  mere  conclusion  of  law. 

49  Gal.  618-620,  OLABX,  Y.  JONES. 
Cotenants  in  Mines.    See  note,  91  Am.  St.  Bep.  872. 

49  OaL  620-623,  MENTON  ▼.  ADAMS. 

Sale  of  Property  to  One  Creditor  to  Pay  Him  in  full  and  balance  to 
others  is  fraudulent  as  to  other  creditors. 

Approved  in  Salemoneon  v.  Thompson,  13  N.  D.  198,  101  N.  W.  325, 
holding  void  sale  to  debtor  as  in  fraud  of  creditors  although  made  for 
consideration. 

Participation  in  Fraodulent  Intent  of  Debtor  which  vrill  invalidate 
transfer  to  pay  or  secure  debt  as  to  other  creditors.  See  note,  31  L. 
B.  A.  623.  N 

49  CaL  623-629,  MEEK  ▼.  McCLUBE. 

Liability  of  Ministerial  OflLcen  for  nonperformance  and  misper- 
formance  of  official  duties.    See  note,  95  Am.  St.  Bep.  92. 

Miscellaneous. — Cited  in  Decker  v.  ^erry  (Cal.),  35  Pac.  1019, 
denying  recovery  of  alleged  unlawful  assessment  where  complaint  does 
not  show  time  for  sale  for  nonpayment  had  run  when  plaintiff  paid. 

49  Cal.  629-632,  PEOPLE  y.  8HEPABD80N. 

Evidence  of  Previous  Oood  Character  of  Accused  is  relevant  to 
question  of  guilt  or  innocence  and  is  to  be  considered  by  jury  in  con- 
nection with  other  facts  of  case. 

Approved  in  dissenting  opinion  in  United  States  v.  Chung  Sing, 
4  Ariz.  222,  36  Pac.  207,  majority  holding  in  prosecution  for  selling 
whisky  to  Indians,  defendant's  good  reputation  in  home  community 
could  not  be  shown. 

Evidence  of  Oood  Character  to  create  doubt  of  guilt.  See  note,  103 
Am.  St.  Bep.  891. 

49  Cal.  632-638,  PEOPLE  v.  PABTON. 

Confession  Beceivable  in  Evidence  only  after  proof  of  being  volun- 
tary is  restricted  to  acknowledgment  of  guilt,  and  cannot  apply  to 
facts  tending  to  establish  guilt. 

Approved  in  State  v.  Force,  69  Neb.  172,  96  N.  W.  45,  xeaffirmiDg 
rule;  Beid  v.  State,  168  Ala.  122,  53  So.  255,  applying  rule  in  bigamy; 
Shelton  v.  State,  144  Ala.  112,  42  So.  32,  and  Owens  v.  Stete,  120  Ga. 
299,  48  S.  E.  23,  both  holding  admission  of  incidental  facts  not  to 
warrant  charge  on  confession;  State  v.  Campbell,  73  Kan.  701,  85  Pae. 
789,  9  L.  B.  A.  (n.  s.)  583,  holding  statements  before  grand  jury  as 
to  facts  of  transaction  not  to  be  admission  of  guilt;  State  v.  Moore, 
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36  Utah,  525,  105  Pac.  294,  holding  statement  of  fact  of  marriage 
made  to  sheriff  to  be  admission  of  marriage  only  and  not  confession  of 
adultery. 
When  Oonfession  Voluntary.    See  note,  18  L.  B.  A.  (n.  s.)  771. 

49  OaL  638-642,  LOS  ANOELES  Y.  LOS  ANGELES  0IT7  WATEB- 
WORKS  CO. 

Ezemptioii  from  Taxation  or  assessment  of  lands  owned  by  govern- 
mental bodies,  or  in  which  they  have  an  interest.  See  note,  132  Am. 
St.  Rep.  328. 

Taxation  of  Municipal  WaterworkB.    See  note,  60  L.  R.  A.  851. 

49  OaL  643-652,  PEOPLE  v.  OEIOEB. 

Declaration  of  Co-conspirator,  Where  Conndracy  is  proved,  are  ad- 
missible against  one  accused  of  conspiracy  to  commit  crime. 

Approved  in  People  v.  Bunkers,  2  Cal.  App.  207,  84  Pac.  369,  follow- 
ing rule. 

When  Party  Charged  Wit6  Crime  Declines,  upon  being  told  of  his 
right,  to  interpose  challenge  to  panel  of  grand  jury  about  to  be  formed, 
or  to  individual  juror,  he  waives  right  to  interpose  challenge  after 
being  indicted. 

Approved  in  Fooshee  v.  State,  3  Okl.  Cr.  674,  108  Pac.  557,  holding 
competency  of  grand  juror  could  not  be  questioned  after  indictment 
was  found. 

49  Cal.  652-653,  PEOPLE  ▼.  AH  DAT. 

Admissibility  of  Dying  Declarations.  See  notes,  86  Am.  St.  Rep. 
660;  56  L.  R.  A.  396. 

49  CaL  664-655,  PEOPLE  ▼.  BOWEN. 

In  Trial  for  Bape,  Evidence  of  Misconduct  with  other  females  is 
inadmissible. 

Reaffirnred  in  State  v.  Williams,  36  Utah,  281,  103  Pac.  253. 

49  Cal.  658-661,  HOWE  Y.  WHITE. 

Liability  of  Ministerial  Officers  for  nonperformance  apd  mispesr 
f ormance  of  official  duties.     See  note,  95  Am.  St.  Rep.  97. 

49  Cal.  665-669,  SCHWALM  ▼.  HOLMES. 

Validity  of  Contract  Giving  Exclusive  Local  Bight  to  handle  goods. 
See  note,  9  L.  R.  A.  (n.  s.)  502. 

49  Cal.  671-672,  TAYLOR  v.  CLABK. 

Before  Parol  Evidence  of  Contents  of  lost  deed  can  be  given,  un- 
successful search  for  it  in  place  whore  it  was  last  known  to  have 
been  must  be  shown. 

Approved  in  State  v.  Denny,  17  N.  D.  529,  117  N.  W.  873,  parol  evi- 
dence of  contents  of  letter  held  improperly  admitted  when  founda- 
tion, for  admission  was  not  laid. 

49  Cal.  680-683,  EX  PABTE  MAKES. 

Discretion  of  Conrt  to  Admit  Prisoner  to  bail,  after  conviction,  is 
not  arbitrary  but  should  be  measured  by  legal  rules. 

Approved  in  Ex  parte  Hatch,  15  Cal.  App.  187,  114  Pac.  410,  fol- 
lowing rule;  dissenting  opinion  in  Bates  v.  Gregory  (Cal.)|  2d  Pae. 


49  C«a.  684-686    NOTES  ON  GALLFOBNIA  BBPOBTS.  848 

687,  majority  holding  znandamuR  did  not  lie  to  compel  citj  of  Sacra- 
mento  to  issue  bonds  as  provided  in  aet  of  March  22,  1864,  in  liquida- 
tion  of  bonds  outlawed  since  that  act. 

49  OaL  684-685,  PEOPLE  ex  rel.  BET.T«MEB  T.  STATE  BOABD  OF 
EDUCATION. 

State  Board  of  Education  cannot  Change  Text-books  without  giving 
six  months'  notice  of  proposed  change. 

Approved  in  McNees  v.  School  Township  of  East  Biver,  133  Iowa, 
126,  110  N.  W.  828,  holding  void  adoption  and  purchase  of  text- 
books made  by  board  of  directors  without  notice. 

Adoption  of  Text-books  for  Public  Schools.  See  note,  36  L.  B.  A. 
279. 

49  CaL  686^  DOUOHEBTr  v.  HENABIE. 

When  Counsel  Fail  to  State  All  Points  on  which  they  rely  in  their 
briefs,  such  points  reserved  cannot  be  urged  on  petition  for  rehear- 
ing. 

Approved  in  Buhman  v.  Nickels,  1  CaL  App.  371,  82  Pac.  87, 
Wundenberg  v.  Campbell,  9  Haw.  212,  and  Powell  ▼•  Nevada  etc.  By. 
Co.,  28  Nov.  343,  82  Pac.  97,  all  following  rule. 
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60  Cat  3-7,  SKAGOS  T.  EMEBSON. 

Effect  of  Partial  Eviction  upon  liability  for  rent.  See  note,  17 
L.  B.  A.  275. 

60  OaL  7-9,  McQUIUEEK  v.  CENTRAL  PAOIFIO  B.  B.  OO. 

In  Action  for  Injnrles  Bustained  by  passenger  through  negligence 
of  employees  of  railroad  company,  contributory  negligence  is  matter 
of  defense. 

Approved  in  Nichols  ▼.  Baltimore  etc.  E.  Co.,  38  Ind.  App.  241,  71 
N.  E.  172,  no  presumption  of  contributory  negligence  in  case  of  per- 
son injured  at  railroad  crossing. 

Presumption  of  Due  Car^  by  Person  found  killed.  See  note,  16 
L.  B.  A.  267. 

60  OaL  2a-26^  GAXIiAGHEB  ▼.  MABS. 

Contract  for  Sale  of  Land  within  statute  of  frauds.  See  note,  102 
Am.  St.  Rep.  237. 

Creation  of  Trusts  in  Land  by  ParoL    See  notes,  115  Am.  St.  Rep. 

779:  5  Cof.  Prob.  249. 

'  ft 

60  CaL  26-30,  SEMPLB  v.  COOK. 

In  Ejectment,  Under  Oeneral  Denial*  defendant  may  prove  any 
facts  showing  that  plaintiff  had  no  right  of  entry  or  possession  at 
time  action  was  commenced. 

Approved  in  Jacob  v.  Carter  (Cal.),  36  Pae.  382,  reaffirming  rule. 

A  Judgment  will  not  be  Reversed  on  the  findings  alone,  unless  they 
show  affirmatively  that  no  such  judgment  could  properly  have  been 
rendered. 

Approved  in  Forsythe  ▼•  Los  Angeles  Ry.  Co.,  149  CaL  575,  87  Pac. 
27,  reaffirming  rule. 

50  CaL  81-38,  MOODT  v.  PALMER. 

Land  Desoribed  in  Deed  as  bounded  by  public  highway  or  street 
will  be  considered  as  bounded  by  center  thereof,  unless  a  different  in- 
tent clearly  appears. 

I  Cal.  Note*— 54  (849) 


50  Cal.  38-68     NOTES  ON  CALIFORNIA  EEPOBTS.  850 

Approved  in  Drake  ▼.  Bussian  Biver  Land  Co.,  10  Gal.  App.  663, 
103  Pac.  170,  holding  rule  applicable  to  unnavigable  stream;  Wegge 
▼.  Madler,  129  Wis.  417,  116  Am.  St.  Bep.  953,  109  N.  W.  226,  holding 
that  "northwest  comer"  of  lot  referred  to  intersection  of  south  and 
east  lines  of  streets,  not  to  intersection  of  center  lines  of  streets. 

60  Oal.  38-39,. SIMMONS  ^.  KKT.T.BTt. 

Action  may  be  Dismissed  when  plaintiff  neglects  to  bring  it  to  trial 
for  more  than  two  years  after  answer. 

Approved  in  People's  Home  Savings  Bank  v.  Sherman,  150  Gal. 
795,  90  Pac.  134,  action  properly  dismissed  in  view  of  three  years'  de- 
lay in  pressing  motion  to  transfer  case  to  proper  county  and  more 
than  year  in  bringing  case  to  trial. 

60  CaL  40-43,  ESTATE  OF  PAOE. 
Entry  of  Judgment  None  Pro  Tunc.    See  note,  20  L.  B.  A.  149. 

50  OaL  43-67,  19  Am.  Bep.  647,  PBESTOK  v.  HILL. 

Attorney,  Merely  by  Virtue  of  his  retainer,  has  no  power  to  com- 
promise action. 

Approved  in  Fleishman  ▼.  Meyer,  46  Or.  275,  80  Pac.  210>,  holding 
compromise  of  claim  by  attorneys  invalid  where  no  action  pending. 

Implied  Authority  of  Attorney  in  conducting  litigation.  See  note, 
132  Am.  St.  Bep.  166. 

60  CaL  67-60,  BiABKS  ▼.  8ATWABD. 

Findings  Outside  of  Issues  will  not  be  regarded. 
Beaffirmed  in  Deaner  v.  O'Hara,  36  Oolo.  478,  85  Pac.  1124. 

60  OaL  61-63,  EXBL  ▼.  BEAT. 

Special  Verdict  must  Cover  all  material  issues. 

Approved  in  Goburn  Gattle  Go.  v.  Small,  35  Mont.  293,  88  Pac.  955, 
reaffirming  rule;  Sonnesyn  v.  Akin,  14  N.  D.  262,  104  N.  W.  1031, 
special  verdict  silent  as  to  amount  of  damages  is  insufficient;  Ward 
v.  Gradin,  15  N.  D.  657,  109  N.  W.  60,  defect  in  special  verdict  cannot 
be  supplied  from  evidence. 

What  Special  Verdict  must  Contain.  See  note,  24  L.  B.  A.  (n.  s.) 
17. 

Miscellaneous. — Gited  in  f)aneri  v.  Gazzola,  2  Gal.  App.  354,  88  Pac. 
457,  to  point  that  in  order  to  maintain  action,  plaintiff  must  be  legal 
owner  of  note  with  right  to  possession. 

60  CaL  64-68,  McLAUGHLIN  ▼.  POWELL. 

Where  Plaintiff  Belies  on  Patent,  which  excepts  all  mineral  lands, 
defendant  may  prove  that  land  in  suit  is  mineral. 

Approved  in  United  Land  Assn.  v.  Knight  (Gal.),  23  Pac.  271, 
holding  patent  of  private  land  claim  invalid  in  so  far  as  it  included 
land  not  covered  by  decree  of  confirmation. 

Patent  to  Eailroad  Which  Excepts  from  the  transfer  "all  mineral 
lands,  should  any  be  found  to  exist  in  the  tracts  described,"  does  not 
convey  lands  which  are  mineral. 

Reaffirmed  in  Van  Ness  v.  Booney,  160  Gal.  140,  141,  116  Pae.  395, 

396. 
Location  of  Mining  Claim.    See  note,  7  K  B.  A.  (n.  s.)  802^ 


851  NOTES  ON  CAUPOKNIA  BEP0BT8.    50  Gal.  68-115 


60  Gal.  68-70,  HIMMELMANK  v.  SATEBLEE. 

ITHiere  Boaxd  of  Sopervison  did  not  acquire  jurisdictioii  to  order 
work  on  sidewalks,  contract  is  void  unless  such  work  can  be  sepa- 
rated from  tliat  done  on  roadway. 

ApproTod  in  Haag  v.  Ward,  186  Mo.  840,  85  8.  W.  397,  where  it  is 
shown  that  unauthorized  work  enters  into  tax  bill,  burden  shifts  upon 
plaintiff  to  purge  it  of  such  illegal  part. 

50  CaL  90-94,  NOBTH  PACIFIC  B.  B.  CO.  ▼.  BETNOLDS. 

In  Eminent  Domain  Proceeding  damages  resulting  to  remainder  of 
land  not  taken  are  not  special. 

Approved  in  Yellowstone  Park  B.  B.  Co.  v.  Bridger  Coal  Co.,  34 
Mont.  557,  115  Am.  St.  Bep.  546,  87  Pac.  966,  reaiBrming  rule. 

50  CaL  95-96,  PEOPLE  ▼.  OUBTIS. 

In  Trial  for  Perjury  Committed  before  committing  magistrate,  prose- 
cution may  prove  what  accused  swore  to  by  parol  evidence. 

Approved  in  State  v.  Woolridge,  45  Or.  399,  78  Pac.  336,  in  trial 
for  perjury  in  making  deposition,  parol  evidence  of  testimony  given  is' 
admissible. 

Admissibility,  on  Trial  for  Murder,  of  Testimony  of  accused  at 
coroner's  inquest.     See  note,  70  L.  B.  A.  46. 

50  CaL  97-100,  PEBKINd  ▼.  OBIDLEY. 

In  Absence  of  Order  Fixing  Day  for  report  of  sale  and  notice 
thereof  by  clerk,  probate  court  has  no  power  to  confirm  sale. 

Distinguished  in  Eaves  v.  Mullen,  25  Okl.  703,  107  Pac.  442,  sale 
not  open  to  collateral  attack  because  notice  of  hearing  given  for  less 
than  statutory  period. 

50  Cal.  101-103,  HOUGHTON  ▼.  LEE. 

Money  Derived  from  Insurance  on  homestead  is  not  subject  to 
garnishment  by  husband's  creditor. 

Approved  in  Langley  v.  Finnall,  2  CaL  A  pp.  232,  83  Pac.  291,  money 
due  for  insurance  on  exempt  household  goods  and  wearing  apparel, 
lost  by  fire,  is  exempt. 

50  CaL  105-108,  WINGATE  ▼.  FEBBI8. 

Court  may  Set  Aside  General  Verdict  in  equity  case  and  find  facts 
itself. 

Reaffirmed  in  Sweetser  v.  Dobbins  (CaL),  3  Pac.  117. 

60  CaL  112-115,  BABBANTE  V.  GABBATT. 

Findings  of  Ultimate  Facts  control  findings  of  probative  facts. 

Approved  in  Bryan  v.  Tormey  (CaL),  21  Pac.  726,  finding  of  de- 
fendant's chain  of  title  not  necessarily  inconsistent  with  plaintiff's 
ownership;  Vasey  v.  Campbell,  4  CaL  App.  454,  88  Pac.  509,  finding 
of  ownership  controls  finding  that  articles  were  commonly  used  for 
unlawful  purpose;  Chaffee-Miller  Land  Co.  v.  Barber,  12  N.  D.  485, 
97  N.  W.  852,  findings  of  ownership  and  right  to  possession  are  find- 
ings of  ultimate  facts. 

Damages  for  Conversion  may  be  Either  Valne  of  property  with 
interest  or  highest  value  between  conversion  and  verdict|  without 
interest. 


50  Cal.  U5-1W     NOTES  ON  CALIFOENIA  BEPOBTS.  852 

Approved  in  Lynch  v.  McGhan,  7  Cal.  App.  134,  93  Pac.  1044,  whero 
interest  is  allowed,  yalue  of  use  cannot  be  recovered. 

Interest  on  Unliquidated  Damages.  See  note,  28  L.  B.  A.  (n.  s.) 
20. 

50  Oal.  115-116,  KINO  ▼.  MONTOOMEBT. 

Liability  for  Idalicioos  Prosecution  of  Civil  Action.  See  note,  93 
Am.  St.  Bep.  473. 

60  CaL  129-132,  BBOWN  v.  KENTFIELD. 
Bight  to  Construct  Log  Booms.    See  note,  39  L.  B.  A.  493. 

60  Cal.  13^137,  JAMISON  v.  KINO. 

Inadequacy  or  Failure  of  Consideration  are  not  in  themselves  sufiB- 
cient  to  show  that  transfer  by  insolvent  is  fraudulent. 

Distinguished  in  Wolters  v.  Hossi  (Cal.),  57  Pac.  74,  75,  transfer 
of  property  by  insolvent  to  his  wife,  without  consideration,  is  prima 
facie  fraudulent. 
*  If  Averments  are  in  the  Alternative,  complaint  is  ambiguous. 

Approved  in  Estate  of  Goodspeed,  2  Cof .  Prob.  151,  pleading  that 
charges  conspiracy  should  give  names  of  conspirators;  Ilfeld  v. 
Zeigler,  40  Colo.  407,  91  Pac.  827,  answer  fatally  defective  because 
facts  stated  hypothetically;  Anderson  v.  Minneapolis  St.  P.  ft  Ste. 
M;.  By.  Co.,  103  Minn.  2£9,  114  N.  W.  1125,  14  L.  B.  A.  (n.  s.)  886, 
where  complaint  alleges  in  alternative  two  states  of  fact,  one  con- 
stituting cause  of  action  and  the  other  not,  demurrer  will  lie. 

50  CaL  137-140,  PEOPLE  V.  KEITH. 

Evidence  of  Part  of  Conversation,  standing  alone,  would  be  inad- 
missible. 

Questioned  in  People  v.  Luis,  158  Cal.  194,  110  Pac.  583,  admitting 
testimony  of  interpreters  as  to  confession,  though  they  could  not 
remember  everything  that  was  said. 

60    CaL    145-153,    WHITMOBE    ▼.    BAN    FBANCISCO    SAVINGS 
UNION. 
Power  of  Sale  in  Mortgage  or  Deed  of  Trust  as  conferring  an  in- 
terest preventing  its  revocation  by  death  of  mortgagor.    See  note, 
70  L.  B.  A.  136. 

60  CaL  160-162,  CAUFOBNIA  QXnCKSILVEB  MINING  00.  ▼.. 
BEDINGTON. 

A  Person  Who  has  Been  Ousted  from  possession  of  real  property 
by  writ  of  restitution  and  who  seeks  to  be  restored  on  ground  that 
he  was  not  party  to  action,  must  make  out  clear  case. 

Approved  in  Baum  v.  Boper,  1  Cal.  App.  439,  8S  Pac.  392,  party 
who  entered  into  possession  pendente  lite  must  show  clearly  that  he 
did  not  do  so  in  collusion  with  defendants. 

50  Cal.  162-166,  BBOWN  v.  OLMSTED. 

Express  Agreement  must  be  Shown  to  establish  fact  that  bill  of 
exchange  was  taken  in  payment  of  pre-existing  debt. 

Approved  in  dissenting  opinion  in  Stuart  v.  Hauser,  9  Idaho,  79,  72 
Pac.  728,  majority  holding  liability  on  drafts  discharged  by  com- 
promise agreement. 


853  NOTES  ON  CALIFOBNIA  REPORTS.    50  Cal.  176-206 

60  OaL  17&-184,  HENBT  ▼.  SOXTTHEBN  PACIFIO  B.  K.  CO. 

Railroad  la  Uable  for  Fire  negligently  communicated  by  sparks 
from  locomotive  to  land  of  third  person,  whereby  crop  on  plaintiff's 
land  was  burned. 

Approved  in  Butcher  ▼.  Vaca  Valley  ft  C.  L.  B.  Co.  (Cal.),  5  Pae. 

360,  where  complaint  alleged  that  fire  was  kindle'd  on  plaintiff's  land, 
proof  that  it  was  kindled  on  land  of  another  immaterial  variance. 

IilablUty  of  Setting  Fires  Which  Spread  to  property  of  others.  See 
note,  21  It.  B.  A.  260. 

In  Action  for  Damages  caused  by  fire  communicated  by  sparks 
from  defendant's  locomotive,  evidence  of  prior  and  subsequent  fires 
produced  by  same  engine  is  admissible. 

Approved  in  Butcher  v.  Vaca  Valley  etc.  Bi.  B.  Co.  (Cal.),  5  Pac. 

361,  reaffirming  rule;  Continental  Ins.  Co.  v.  Chicago  ft  Northwestern 
By.  Co.,  97  Minn.  473,  107  N.  W.  551,  5  L.  B.  A.  (n.  s.)  d9,  evidence 
of  unusual  emission  of  sparks,  in  addition  to  statutory  presumption 
of  negligence,  sufficient  to  leave  case  with  jury;  Alabama  etc.  By. 
Co.  V.  Aetna  Ins.  Co.  ft  Schlenker,  82  Miss.  783,  35  So.  306,  admitting 
evidence  of  emission  of  sparks  from  other  engines  before  and  after 
passing  of  engines  claimed  to  have  caused  fire. 

Weather  Conditions  as  Independent,  intervening,  efficient  cause. 
See  note,  20  L.  B.  A.  (n.  s.)  95. 

50  Cal.  185-186,  KENT  ▼.  WEST. 

Contest  on  Merits  After  Special  Appearance,  as  waiver  of  objec- 
tions to  jurisdiction  over  person.    See  note,  16  L.  B.  A.  (n.  s.)  178. 

50  CaL  190-195,  HOPEINS  v.  WESTERN  PACIFIC  E.  B.  CO. 

In  Action  for  Placing  Obstruction  in  front  of  plaintiff's  residence, 
evidence  that  land  would  sell  for  less  on  account  of  such  nuisance  is 
inadmissible. 

Approved  in  Coats  v.  Atchison  etc.  By.  Co.,  1  Cal.  App.  444,  82 
Pac.  642^  abutting  land  owner  deprived  of  access  to  property  over 
street  is  entitled  to  damages  for  all  detriment  proximately  so  caused; 
Meek  v.  De  Latour,  2  Cal.  App.  265,  83  Pac.  30^,  plaintiff  not  entitled 
to  depreciation  in  value  of  property  caused  by  neighboring  cream  of 
tartar  works. 

60  CaL  203-206,  CAICPBELL  ▼.  ADAMS. 

Judgment  in  Ejectment  is  not  Void  where  party  sued  under  fictitious 
name  answers  in  true  name  and  judgment  is  rendered  against  him 
under  such  name. 

Approved  in  Haynes  v.  Backman  (Cal.),  31  Pac.  746,  where  com- 
plaint names  one  corporation  as  defendant,  judgment  against  another 
is  not  void  when  answer  shows  identity  of  two. 

To  Enter  Judgment  Against  Defendant  not  named  in  complaint 
without  amending,  latter  is  ground  for  reversal. 

Beaffinned  in  San  Francisco  v.  Burr  (Cal.),  36  Pae.  771. 

60  Cal.  206^  HIBBINa  y.  HYDE. 

In  Action  for  Malicious  Prosecution,  plaintiff  must  prove  that  prose- 
cution terminated  in  acquittal. 

Approved  in  Dowdall  v.  Carpy  (Cal.),  61  Pac.  950,  complaint  for 
malicious  prosecution  alleging  that  judgment  had  been  reversed  and 
cause  remanded  for  new  trial,  insufficient. 


50  Cal.  211-254    NOTES  ON  OAUFOBNIA  BEPOBTS.  854 

As  to.  When  Action  Snfllciently,  at  an  End  to  support  suit  for 
maUciooB  prosecution.    See  note,  2  L.  B«  A.  (n.  a.)  930. 

60  OaL  211-217,  HE8TBE8  ▼.  BBENNAN. 

Power  of  the  Secretary  of  the  Interior  to  review  decisions  of  the 
commissioner  of  the  general  land  office  is  supervisory  rather  than 
appellate. 

Approved  in  dissenting  opinion  in  Chicago,  Ind.  etc.  B.  Go.  v.  Bail- 
road  Com.  of  Ind.,  38  Jnd.  App.  406,  78  N.  E.  347,  majority  holding 
that  appellate  court  has  jurisdiction  over  appeal  from  order  of  rail- 
road commission  fixing  rates. 

60  Oal.  218-222,  BUBKE  v.  WELLR,  FABGO  9t  CO. 

What  Necessary  to  Earn  Beward  for  Arrest.  See  note,  7  L.  B.  A. 
(n.  s.)  216. 

60  Cal.  222-233,  TBENOB  ▼.  CENTRAL  PACIFIC  B.  B.  CO. 

Decision  upon  Challenge  of  Juror  for  actual  bias  will  be  interfered 
with  only  in  the  clearest  case. 

Approved  in  Bemis  v.  Omaha,  81  Neb.  361,  116  N.  W.  35,  court  may 
consider  not  only  answers  of  juror  but  his  appearance  and  general 
demeanor. 

When  Contract  Made  With  Two  Persons  is  sued  upon  by  one,  de- 
fendant cannot  take  advantage  of  misjoinder  unless  he  pleads  it. 

Beaffirmed  in  Buss  v.  Tuttle,  158  Cal.  231,  110  Pac.  814. 

Authority  to  Employ  Medical  Services  for  employee  or  other  per- 
son.    See  note,  20  L.  B.  A. -697. 

50  Cal.  233-286,  PEOPLE  Y.  AMANACITS. 

Proof  That  Witness  has  Been  Convicted  of  a  felony  justifies  admis- 
sion of  evidence  of  his  good  character  for  truth,  honesty  and  integ- 
rity. 

Distinguished  in  Title  Insurance  etc.  Co.  v.  IngersoU,  153  Cal.  8, 
94  Pac.  96,  such  evidence  inadmissible  where  character  of  witness 
in  no  way  impeached;  First  Nat.  Bank  of  Bartlcsville  v.  Blakeman, 
19  Okl.  113,  91  Pac.  871,  where  testimony  of  defendant  not  impeached, 
evidence  of  his  general  reputation  for  veracity  is  inadmissible. 

60  Cal.  242-243,  TATE  ▼.  CITY  OF  SACBAMENTO. 

Evidence  Held  InsnfWcient  to  show  dedication  as  public  street. 

Approved  in  People  v.  Beed  (Cal.),  20  Pac.  709,  mere  platting  of 
street  insufficient  where  owner  fenced  same  prior  to  acceptance  by 
city. 

60  Cal.  244-247,  DT7NNE  V.  MASTICK. 

Legislators  has  Power  to  Impose  on  debtors  obligation  of  paying 
interest  after  passage  of  act  on  debts  already  due. 

Approved  in  State  v.  Western  Union  Tel.  Co.,  Ill  Minn.  38,  126 
N.  W.  403,  state  may  provide  that  taxes  which  have  already  become 
delinquent  shall  bear  interest  from  time  delinquency  commenced. 

60  Cal.  260-254,  HUSSMAN  Y.  WILKB. 

If  Defendant  in  Ejectment  entered  into  possession  by  plaintiff's  per- 
mission, he  is  estopped,  while  remaining  in  possession,  from  denying 
plaintiff's  title. 
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Approved  in  Millett  ▼.  Lagomarsino  (CaL),  38  Pac.  309,  rule  ap- 
plicable where  plaintiff's  grantor  entered  in  1873  under  three  years' 
lease  and  held  until  1892,  but  gave  no  notice  of  adverse  possession. 

Estoppel  to  Deny  Landlord's  Title.    See  note,  89  Am.  St.  Bep.  93. 

The  Bule  That  Written  Instrnments  cannot  be  contradicted  by  parol 
testiqiony  is  confined  to  controversies  between  the  parties  to  such  in- 
struments or  their  privies. 

Approved  in  Oood  ft  Co.  ▼.  Central  Coal  k  Coke  Co.,  7  Ind.  Ter. 
283,  104  a  W.  61(9,  reaffirming  rule;  Smith  v.  Goethe,  159  Cal.  632, 
115  Pac.  225,  but  holding  testimony  insufficient  to  raise  substantial 
conflict  with  recitals  of  writing;  Greve  v.  Echo  Oil  Co.,  8  Cal.  App. 
279,  96  Pac.  906,  parol  evidence  admissible  in  action  by  assignee  to 
show  that  his  initials  were  incorrectly  written  by  mistake  in  instru- 
ments of  assignment;  Central  Coal  &  Coke  Co.  v.  Good,  4  Ind.  Ter. 
79,  64  S.  W.  679,  but  holding  contract  so  clear  and  unambiguous  that 
rejection  of  evidence  contradicting  its  terms  was  harmless  error; 
Good  V.  Central  Coal  etc.  Co.,  170  Fed.  4^,  95  C.  C.  A.  586,  parol 
evidence  of  meaning  of  contract  between  defendant  and  third  person, 
admissible. 

50  CaL  264-267,  0B00K8  T.  TULLT. 

Bights  of  Transferee  After  Maturity  of  negotiable  paper.  See  note, 
46  L.  B.  A.*802,  804. 

60  OaL  25&-266,  I^WBENOE  ▼.  BOIJ.OU. 

Foreign  Corporation  With  Managing  Agent  within  this  state  may 
claim  benefit  of  statute  of  limitations. 

Approved  in  Colonial  etc.  Mortgage  Co.  v.  Northwest  Thresher  Co., 
14  N.  D.  153,  116  Am.  St.  Bep.  612,  103  N.  W.  917,  70  L.  B.  A.  814, 
reaffirming  rule;  Sidway  v.  Missouri  Land  ft  Livestock  Co.,  187 
Mo.  673,  86  S.  W.  156,  such  corporation  is  not  nonresident  within 
statute  providing  for  suspension  of  limitations;  VoUvar  v.  Bichmond 
Cedar  Works,  152  N.  C.  657,  68  S.  E.  201,  appointment  of  local  agent 
by  foreign  corporation  puts  statute  of  limitations  in  force. 

Distinguished  in  Black  v.  Vermont  Marble  Co.,  1  Cal.  App.  721,  82 
Pac.  1061,  under  statute,  corporation  which  has  not  designated  agent 
upon  whom  process  shall  be  served  cannot  claim  benefit  of  statute 
of  limitations. 

Bight  of  Foreign  Corporation  to  plead  statute  of  limitations.  See 
note,  1&  L.  B.  A.  524. 

Who  may  Plead  Statute  of  Limitations.  See  note,  104  Am.  St.  Bep. 
749. 

Jurisdiction  Qrer  Foreign  Oorporatlons.  See  note,  85  Am.  St.  Bep. 
914. 

60  Cal.  265-276,  HOADLET  ▼.  SAN  FRAN0I800. 

Where  City  Dedicates  Public  Squares  on  pueblo  lands,  the  dedica- 
tion is  ratified  by  legislature  and  Congress  relinquishes  title  of  United 
States  to  city,  act  of  Congress  confirms  dedication. 

Approved  in  People  v.  Holladay  (Cal.),  5  Pac.  799,  but  holding  that 
there  was  no  dedication  for  the  act  to  feed. 

If  Land  is  Granted  to  a  City  in  trust  for  the  public  use,  private  par- 
ties cannot  acquire  it  by  adverse  possession. 
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Approved  in  People  y.  Kerber,  152  Cal.  784,  125  Am.  8t.  Bep.  93, 
93  Pac.  879,  holding  rule  applicable  to  tide  lands  constituting  part  of 
water-front  in  navigable  bay;  Kern  Island  etc.  Co.  v.  Bakersfield,  151 
Cal.  407,  90  Pac.  1053,  user  for  eleven  years  of  ditch  unlawfully  con- 
structed in  public  higlfway  creates  no  prescriptive  right;  Donahue  v. 
Stockton  Gas  etc.  Co.,  6  Cal.  App.  281,  92  Pac.  198,  quaere,  whether 
action  to  abate  nuisance  was  barred  by  Statute;  Foley  v.  County  Court 
of  Doddridge,  54  W.  Ya.  28,  46  S.  E.  252,  title  by  adverse  possession 
eannot  be  acquired  of  land  owned  by  county  and  used  as  site  for 
courthouse  and  other  public  buildings. 

Distinguished  in  Packard  v.  Johnson  (Cal.),  4  Pac.  638,  state  may 
dispose  of  swamp  lands  subject  to  legislation  as  to  their  reclamation. 

Bight  to  Acquire  Title  by  AdTerae  Poeeession  to  lands  devoted  to 
public  use.    See  note,  87  Am.  St.  Bep.  779. 

If  SqnareB  in  Oitj  are  Dedicated  to  public  use,  use  vests,  not  in  city 
or  inhabitants,  but  in  public. 

Distinguished  in  Merritt  v.  Barto,  158  CaL  389,  111  Pac.  263,  hold- 
ing rule  inapplicable  where  there  had  been  no  valid  dedication. 

MaTlm,  "Nullum  Tempua  Occurrlt  BegL"  See  note,  101  Am.  St 
Bep.  177. 

Abandonment  of  Highway  by  Nonuser,  or  otherwise  than  by  act  of 
authorities.     See  note,  26  L.  B.  A.  453. 

Miscellaneous. — Cited  in  Bowden  v.  San  Francisco,  199  IJ.  Si  601, 
26  Sup.  Ct  748,  50  L.  Ed.  328. 

60  Oal.  282-284,  PEOPUS  ez  reL  PAOIFIO  BSAIL  8.  S.  CO.  ▼.  SAN 
FRANCISCO. 

Where  Ships  are  Taxable.    See  note,  37  L.  B.  A.  520. 

60  CaL  284-286,  SAN  MATEO  WATERWORKS  ▼.  SHARPSTEIN. 

Order  Permitting  Plaintiff  In  Eminent  Domain  to  enter  into  posses- 
sion pendente  lite,  upon  giving  security  for  compensation  and  damage, 
cannot  be  made. 

Distinguished  in  Portneuf  Irr.  Co.  v.  Budge,  16  Idaho,  12^,  123,  100 
L*ac.  1048,  plaintiff  in  eminent  domain  may  enter  into  possession  upon 
tendering  amount  of  damage  assessed  by  three  commissioners  ap- 
pointed by  court. 

60  CaL  289-293,  FRANKLIN  T.  MERIDA. 

If  Court  Renders  Judgment  during  plaintiff's  lifetime,  the  clerk 
may  enter  it  after  his  death. 

Approved  in  Hall  v.  Justice's  Court,  5  Cal.  App.  138,  89  Pac.  871, 
failure  of  justice  of  peace  to  enter  default  in  proper  time  does  not 
devest  him  of  jurisdiction. 

Entry  of  Judgment  Nunc  Pro  Tunc.    See  note,  20  L.  B.  A.  144. 

60  CaL  298-299,  1.08  ANGELES  v.  8ION0BET. 

Matters  of  Substance  cannot  be  Incorporated  in  a  complaint  by 
reference  to  an  exhibit. 

Approved  in  Ahlers  v.  Smiley,  11  Cal.  App.  346,  104  Pac.  998,  re- 
affirming rule;  Lucas  v.  Bea  (Cal.  App.),  101  Pac.  540,  attaching  notice 
of  lien  to  complaint  is  not  equivalent  to  allegation  that  recitals  therein 
are  true;  Chesney  v.  Chesney,  33  Utah,  509,  94  Pac.  992,  reference  to 
deed  and  option  agreement  to  reconvey,  attached  as  exhibits,  is  insuffi- 
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eient  to  obviate  necessitx  of  alleging  indebtedness;  dissenting  opinion 
in  McNamara  y.  Hammerslag  (Gal.)i  2  Pac.  392,  arguendo. 

Distinguished  in  Santa  Bosa  Bank  y.  Paxton,  149  Cal.  199,  86  Pac. 
194,  an  instrument  upon  which  a  cause  of  action  is  founded  may  be 
pleaded  by  attaching  a  copy  thereof  to  complaint  by  proper  reference. 

60  Cal.  299-303,  FOBDE  ▼.  EXEMPT  FIRE  CO. 

Action  by  Administrator  to  Recover  Real  Estate  conveyed  by  de- 
cedent to  defraud  creditors  may  be  commenced  within  three  years 
after  creditors  recover  judgment  against  estate. 

Approved  in  Ziska  v.  Ziska,  20  Okl.  642,  95  Pac.  257,  23  L.  R.  A. 
(n.  8.)  1,  suit  to  set  aside  conveyance  as  fraudulent  may  be  commenced 
within  two  years  after  recovery  of  judgment. 

Relief  from  Fraudulent  Conveyance  after  death  of  grantor.  See 
note,  135  Am.  St.  Bep.  336. 

60  CaL  304-306,  PEOPI£  v.  SIMPSON. 

In  a  Criminal  Case,  Wben  Evidence  is  circumstantial  and  conflict- 
ing, supreme  court  will  not  disturb  verdict. 

Approved  in  People  v.  Jones  (Cal.),  8  Pac.  612,  reaffirming  rule. 

If  Tenant  Commits  Arson  by  burniag  landlord's  house,  it  is  suffi- 
cient to  allege  in  indictment  that  landlord  was  owner  of  house. 

Beaffirm<ed  in  State  v.  GiHigan,  23  B.  I.  403,  50  Atl.  845. 

Crime  of  Arson,  and  who  may  commit  same.  See  note,  101  Am.  St. 
Bep.  24. 

Arson  in  Setting  Fire  to  one's  own  building.  See  note,  32  L.  B.  A. 
648. 

60  CaL  310-315,  CHIPMAN  v.  HASTINGkS.  ' 

Extent  of  Recovery  In  Ejectment  by  tenants  in  common  against 
stranger.    See  note,  6  L.  B.  A.  (n.  s.)  713. 

60  Cal.  315-317,  UUBJy  v.  WATERFORD. 

Right  to  ClvU  Action  for  Forcible  entry  and  detainer.  See  note, 
121  Am.  St.  Bep.  397. 

50  CaL  325-328»  AQER  V.  DUNCAN. 
"Wliere  Botli  Parties  are  in  Pajrl  Delicto,  equity  will  not  aid  either 

party  to  illegal  eon  tract. 

Approved  in  Carver  v.  San  Joaquin  Cigar  Co.,  16  Cal.  App.  768,  118 
Pac.  95,  holding  evidence  that  consideration  of  note  was  founded  on 
attempt  to  defraud  payee's  creditors  is  incompetent,  where  not  spe- 
cially pleaded. 

Distinguished  in  Colby  v.  Title  Ins.  &  Trust  Co.,  160  Cal.  640,  117 
Pac.  916,  one  induced  through  duress,  menace,  and  undue  influence 
to  execute  conveyancee,  consideration  for  which  is  compounding  of 
felony,  may  sue  for  their  cancellation. 

60  Cal;  328-333,  EXNO  V.  LAGRANGE. 

Where  Husband  Devises  Community  Real  Estate  to  wife  and  exec- 
utor sells  entire  property,  wife  does  not  lose  her  right  to  undivided 
half  therein  even  against  bona  fide  purchaser. 

Distinguished  in  In  re  Wickersham's  Estate  (Cal.),  70  Pac.  1079, 
under  code,  wife's  interest  in  community  property  is  adversely  affected 
by  sale  thereof  under  power  in  her  husband's  will. 
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Widow's  Election  Between  Will  and  Dower  or  eommunitj  property. 
See  note,  92  Am.  St.  Bep.  705. 

The  Essence  of  Either  Election  or  ratification  is  that  it  is  done 
with  full  knowledge  of  party's  right. 

Approved  in  Garrett  v.  Farwell  Co.,  199  Dl.  441,  66  N.  E.  363,  elec- 
tion of  remedies  made  through  fraud  of  defendant  is  not  binding. 

A  Purpose  to  Attempt  the  Disposition  by  will  of  the  wife's  share  in 
the  community  property  is  not  to  be  readily  inferred. 

Approved  in  Estate  of  Vogt,  154  Gal.  510,  98  Pac.  266,  but  holding 
that  such  intention  sufficiently  appeared  in  case  at  bar. 

50  Oal.  333-^36,  MAHON  y.  BI0HABD80N. 

Visible  Monuments  of  Surrey  control  description  by  subdivisions. 

Approved  in  Kleven  v.  Gunderson,  95  Minn.  254,  104  N.  W.  7,  call 
for  existing  lake  controls  call  for  distance  and '  inferential  call  for 
quantity. 

Locatian  of  Boundaries.    See  note,  129  Am.  St.  Bep.  1011. 

50  Oal.  337-339,  19  Am.  Bep.  655,  OHBIBTT  ▼.  SULUVAK.  ^ 
Purchaser  of  County  Warrants,  void  on  their  face,  cannot 'recover 

price,  in  absence  of  fraud  or  misrepresentation. 

Approved  in  O'Sullivan  v.  Griffith,  153  Cal.  506,  95  Pac.  875,  holding 

rule  applicable  to  conveyance  of  street  railroad  franchises. 
Belief  from  Mistake  of  Law  as  to  effect  of  instrument    See  note, 

28  L.  B.  A.  (n.  s.)  865. 

60  Cal.  344-^5,  PATTEB80N  ▼.  BOABD  OF  SUPEBVISOES. 

Granting  or  Continuing  of  Preliminary  Injunction  is  often  matter  of 
discretion. 

Approved  in  Flood  v.  Goldstein  Co.,  158  Cal.  249,  110  Pac.  917^  pre- 
liminary injunction  to  restrain  destruction  of  building  held  rightly 
dissolved  where  its  continuance  would  benefit  no  one;  Porters  Bar 
Dredging  Co.  v.  Beaudry,  15  Cal.  App.  754,  115  Pac.  952,  verified  com- 
plaint alone,  though  stating  ultimate  and  not  evidentiary  facts,  will 
justify  issuance  of  preliminary  injunction. 

60  Cal.  353-360,  BAY  VIEW  ASSOCIATION  ▼.  WILLIAMS. 

Minutes  of  Corporation  Meetings  are  only  prima  facie  evidence  of 
corporate  proceedings. 

Approved  in  State  v.  Quertin,  106  Minn.  252,  130  Am.  St.  Bep.  610, 
119  N.  W.  45,  parol  evidence  of  what  actually  occurred  is  admissible. 

60  Cal.  363-364,  BAFFETTO  v.  FIOBI. 

An  Action  cannot  be  Maintained  for  a  trespass  committed  on  land, 
when  the  plaintiff  is  totally  disseized  and  the  defendant  in  adverse 
possession. 

Approved  in  Flood  v.  Goldstein  Co.,  158  Cal.  250,  110  Pac.  917,  pre- 
liminary injunction  to  restrain  destruction  of  building  held  rightly 
dissolved  where  its  continuance  would  benefit  no  one. 

Distinguished  in  Dunker  v.  The  Field  &  Tule  Club,  6  Cal.  App.  53.3, 
92  Pac.  505,  granting  lessor  of  tule  lands  for  hunting  purposes  injunc- 
tion against  persistent  unlawful  intrusion. 

Necessity  and  Character  of  Title  or  possession  to  sustain  action  of 
trespass.    See  note,  30  L.  B.  A.  (n.  s.)  253. 
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60  Oal.  367-369,  HAM  ▼.  HENDEBSOK. 

An  AdminiBtrator  baa  a  Qpecial  Property  in  personalty  of  estate 
which  enables  him  to  bring  trover. 

Approved  in  London,  Paris  ft  American  Bank  v.  Aronstein,  117  Fed. 
605,  54  C.  C.  A.  663,  executor  is  entitled  to  have  shares  of  stock  be- 
longing to  decedent  transferred  to  his  own  name  as  ezecntor. 

60  OaL  376-383,  WABE  ▼.  DEBAY. 

Partition  Merely  Seren  the  Unity  of  possession. 

Approved  in  Manaknr  v.  Moanauli,  8  Haw.  384,  deed  of  partition 
does  not  estop  one  partitioner  from  claiming  as  heir  of  another. 

Effect  of  Compulsory  Partition.    See  note,  101  Am.  St.  Bep.  872. 

ConclnsivenesB  of  Judgment  in  partition  suit.  See  note,  124  Am. 
St.  Bep.  714. 

Effect  of  Deed  in  Partition,  as  distinguished  from  ordinary  deeds. 
See  note,  57  L.  B.  A.  333. 

Where  Deed  Contains  Bepngnant  descriptions,  court  will  look  into 
surrounding  facts,  and  give  effect  to  description  which  is  most  definite 
and  certain  and  which  will  carry  out  evident  intention  of  parties. 

Approved  in  Shackelford  v.  Orris,  129  Ga.  794,  59  S.  E.  774,  allow- 
ing particular  and  definite  description  to  control. 

Bepngnant  Clanaefl  in  Deeds.    See  note,  111  Am.  St.  Bep.  777. 

60  Cal.  383-385,  DEVILLE  V.  SOUTHEBN  PACIFIC  B.  B.  CO. 

Act  of  Iioaving  Span  of  Horses  unhitched  in  close  proximity  to  rail- 
road, at  about  time  when  train  was  due,  is  negligence. 

Distinguished  in  Mitchell  v.  Union  Terminal  By.  Co.,  122  Iowa,  242, 
97  N.  W.  1114,  driver  loading  wagon  at  curb  not  negligent  in  failing 
to  keep  constant  lookout. 

Negligence  in  Leaving  Horse  Unhitched  in  highway.  See  note,  10 
L.  B.  A.  (n.  8.)  847. 

60  Cal.  386-388,  SULZBEBGEB  v.  StJIiZBEBGEB. 

The  Probate  Court  may  Set  Aside  Property  as  a  homestead  for  ths 
family,  though  it  has  been  specifically  devised. 

Approved  in  Estate  of  Green,  1  Cof.  Prob.  453,  reaffirming  rule; 
Estate  of  Bump,  152  Cal.  278,  92  Pac.  644,  husband  cannot  by  will 
limit  widow's  right  to  family  allowance;  Estate  of  Kennedy,  157  Cal. 
522,  108  Pac.  282,  probate  homestead  and  family  allowance  not  subject 
to  inheritance  tax. 

Bights  of  Children  in  Homestead  of  Parent.  See  note,  56  L.  B.  A. 
38,  48. 

Acceptance  by  Widow  of  Letters  Testamentary  and  fact  that  she 
is  residuary  legatee  do  not  show  waiver  of  right  to  have  homestead 
set  apart  from  land  disposed  of  by  will. 

Approved  in  Estate  of  Gray,  159  Cal.  160,  112  Pac.  890,  will  making 
bequest  to  husband  and  devising  land  to  sister  did  not  bar  husband 
from  taking  both  bequest  and  probate  homestead^  in  land. 

Probate  Homestead  is  to  be  Set  Apart  in  pursuance  of  statute  in 
force  when  order  is  made. 

Approved  in  Estate  of  Hayes,  1  Cof.  Prob.  554,  reaffirming  rule. 

60  Cal.  388-411,  19  Am.  Bep.  666,  PBTOB  ▼.  DOWNET. 

The  Jurisdiction  of  Probate  Court  to  order  sale  of  lands  depends 
upon  facts  stated  in  petition  of  executor  or  administrator. 
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Approved  in  McCarty  v.  Southern  Pacific  Co.,  148  Gal.  217,  82  Pac. 
620,  where  statute  conferred  authority  to  condemn  lands  for  levee  pur- 
poses upon  state  swamp  land  commissioners  alone,  petition  filed  by 
city  for  that  purpose  is  ineffective. 

Distinguished  in  Matter  of  Hughes,  159  Cal.  365,  113  Pac.  687,  de- 
termination of  superior  court  that  petition  for  habeas  corpus  is  suffi- 
cient is  not  reviewable  on  certiorari. 

Cause  for  Which  Decedent's  Seal  Estate  may  be  sold.  See  note,  79 
Am.  St.  Rep.  86. 

Legislature  has  No  Power  to  Validate  Judgment  of  probate  court 
directing  sale  of  realty,  where  court  had  no  -jurisdiction  to  render  it. 

Approved  in  Draper  v.  Clayton,  87  Neb.  449,  127  N.  W.  372,  holding 
void  act  purporting  to  validate  proceedings  had  under  void  act. 

Distinguished  in  McKennon  v.  State,  42  Tex.  Cr.  373,  96  Am.  St. 
Rep.  802,  60  S.  W.  42,  appeal  validated  by  subsequent  statute  dis- 
pensing with  necessity  for  notice  of  appeal. 

50  Cal.  412-415,  SHERWOOD  v.  MEADOW  VAIXEY  MINING  CO. 
Title  Acquired  by  Bona  Fide  Purchaser  of  stolen  property.    See 
note,  103  Am.  St.  Rep.  982. 

50  Cal.  416-417,  PEOPUB  ▼.  THRALL. 

A  Defendant  cannot  be  Convicted  on  his  extrajudicial  statements 
or  confessions  alone. 

Approved  in  People  v.  Frank,  2  Cal.  App.  285,  83  Pac.  579,  reaffirm- 
ing rule;  People  v.  Tomalty,  14  Cal.  App.  236,  111  Pac.  518,  but  hold- 
ing that  under  evidence  in  case  refusal  so  to  instruct  was  not  preju- 
dicial error;  People  v.  Crill,  3  Cal.  App.  &16,  86  Pac.  614,  but  holding 
corpus  delicti  sufficiently  proved. 

Proof  of  Corpus  Delicti.    See  note,  68  L.  R.  A.  56. 

50  Cal.  417-420,  WHITE  ▼.  SAN  RAFAEL  ETC.  R.  R.  CO. 

Where  Contract  to  Build  RaUroad  provides  that  contractor  shall  not 
deviate  therefrom  except  on  written  order  of  engineer,  contractor  can- 
not recover  for  extra  work  done  on  verbal  order  of  engineer. 

Approved  in  PuUerton  Lumber  Co.  v.  Gates,  89  Mo.  App.  207,  re- 
affirming rule;  Chicago  Lumber  etc.  Co  v.  Garmer,  132  Iowa,  288,  109 
N.  W.  782,  upholding  provision  of  building  contract  that  no  alterations 
should  be  made  in  work  except  on  written  order  of  architect,  stating 
amount  to  be  paid;  Bannon  v.  Jackson,  121  Tenn.  393,  130  Am.  St. 
Rep.  778,  117  S.  W.  507,  owner  not  bound  by  oral  order  of  architect 
for  extra  work,  though  architect  made  supervisor  of  building;  Atlanta 
&  Danville  By.  Co.  v.  Delaware  Const.  Co.,  98  Va.  512,  37  S.  E.  16, 
upholding  stipulation  in  contract  that  compensation  for  extra  work 
shall  be  agreed  upon  by  engineer  and  contractors;  Charleston  Lumber 
Co.  V.  Friedman,  G4  W.  Va.  164,  61  S.  E.  820,  upholding  provision  in 
building  contract  that  extension  of  time  must  be  given  in  written 
certificate  of  archit-ect. 

50  Cal.  420-422,  BLOOD  V.  FAIRBANKS. 

Rule  Which  Prohibits  Parties  to  an  action  on  claim  against  an  es- 
tate from  being  witnesses  applies  not  only  to  parties  having  an 
adverse  interest  but  to  nominal  parties. 

Disapproved  in  Todd  v.  Martin  (Cal.),  37  Pac.  874,  administratrix 
defendant  is  competent  witness  for  plaintiff. 
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50  Oal.  429-433,  POWEBS  v.  JACKSON. 

Deed  Wliich  Befers  to  Plat  in  recorder's  office  for  particniar  de- 
scription incorporates  such  plat  in  its  descriptive  part. 

Approved  in  Foss  v.  Johnstone,  158  Gal.  128,  110  Pac.  298,  reference 
in  patents  to  official  plat  and  survey  incorporates  plat  and  field-notes 
of  survey  as  part  of  description. 

Conclusiyeness  of  Established  Boondaries.  See  note,  110  Am.  St. 
Bep.  678. 

50  Cal.  43^-436,  MEBEDITH  ▼.  SACRAMENTO  COUNTY. 
If  an  Office   is  Filled  da  Facto,  mandamus  does  not  lie  to  try  the 

title  to  it. 

Approved  in  City  Council  v.  People,  19  Colo.  App.  403,  75  Pac.  604, 
where,  in  election  contest  for  office  of  alderman,  council  unseated  eon- 
testee,  who  had  received  certificate  of  election,  mandamus  will  not  lie 
to  compel  council  to  restore  him. 

iDistinguished  in  Potomac  Oil  Co.  v.  Dye,  10  Cal.  App.  530,  102  Pac. 
679,  mandamus  lies  to  compel  officer  of  private  corporation  to  deliver 
books  and  papers  to  his  successor;  E3ine  v.  Kelvey,  57  W.  Va.  30,  49 
S.  E.  896,  mandamus  lies  ag^ainst  incumbent  holding  over  to  compel 
him  to  yield  office  to  person  appointed  to  succeed  him. 

50  Cal.  435-438,  BEBBT  T.   SAN  FBANCISCO  AND  NOBTH  PA- 
CIFIC B.  B.  CO. 

Becovery  cannot  be  liad  for  damage  not  directly  resulting  from  tres- 
pass. 

Approved  in  dissenting  opinion  in  Desch  v.  Great  Northern  By.  Co., 
97  Minn.  508,  106  N.  W.  957,  7  L.  B.  A.  (n.  s.)  93,  majority  allowing 
recovery  for  injury  from  fright  and  resulting  illness. 

Extent  of  Trespasser's  Liability  for  consequential  injuries.  See 
note,  53  L.  B.  A.  631. 

Liability  of  Owner  for  Trespass  of  Cattle.    See  note,  22  L.  B.  A.  64. 

50  Cal.  438-441,  POLHEMUS^.  HEIMAN. 

Verdict  cannot  be  Impeached  by  affidavits  of  jurymen  that  they 
misunderstood  its  effect. 

Approved  in  Balton  v.  Sherwood  Logging  Co.,  54  Wash.  257,  103 
Pac.  30,  rejecting  affidavits  of  jurors  that  they  disregarded  court's 
instructions. 

Distinguished  in  Wolfgram  v.  Schoepke,  123  Wis.  25,  100  N.  W. 
1056,  admitting  affidavits  of  jurors  to  show  that  answer  was  inserted 
in  special  verdict  by  mistake. 

What  Constitutes  an  Account  Stated.    See  note,  27  L.  B.  A.  818. 

Effect  of  Betaining  Statement  of  Account  to  render  it  an  account 
stated.     See  note,  29  L.  B.  A.  (n.  s.)  347. 

60  Cal.  441-444,  HATCH  v.  GALVIN. 

Justice  of  Peace,  by  Transferring  Case  to  court  of  another  justice, 
devests  himself  of  jurisdiction  over  case. 

Approved  in  Chase  v.  Superior  Court,  154  Cal.  793,  796,  99  Pac.  356, 
358,  applying  rule  to  order  of  superior  court  transferring  case  to  aifr- 
other  county. 

Distinguished  in  Presley  v.  Dean,  10  Idaho,  377,  79  Pac.  72,  wiiere 
defendant,  granted  change  of  venue  conditioned  upon  payment  of 
costs,  refuses  to  pay  same,  it  is  duty  of  justice  to  trj  case. 
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60  Oal.  444-446,  HIOaiKS  T.  MAHONEY. 

Miscellaneous. — Cited  in  Sheppard  t.  Sheppard,  15  Cal.  App.  617, 
115  Pac.  752,  objection  that  bill  of  exceptions  was  not  settled  in  time 
mu&t  be  made  in  trial  court. 

50  Cal.  447-449,  PEOPLE  v.  GBANICE. 

The  Oonsent  of  tbe  Defendant  cannot  confer  jurisdiction  to  try  the 
defendant  for  any  offense  other  than  that  charged  in  indictment. 

Approved  in  Modern  Loan  Co.  v.  Police  Court,  12  Cal.  App.  585,  108 
Pac.  58,  sections  1408  and  1409,  Penal  Code,  are  void  in  so  far  as  they 
authorize  magistrate  to  determine  ex  parte  title  to  property  taken 
from  third  person. 

Distinguished  in  People  v.  Noon,  1  Cal.  App.  49,  81  Pac.  748,  court 
does  not  lose  jurisdiction  to  try  defendant  because  page  is  accidentally 
lost  from  information. 

60  OaL  449-450,  PEOPLE  ▼.  OLOONAN. 

Corroboration  of  Accomplice  need  not  be  evidence  tending  to  estab- 
lish precise  facts  testified  to  by  him. 

Approved  in  People  v.  Garwood,  11  Cal.  App.  667,  106  Pac.  114,  hold- 
ing testimony  of  accomplice  sufficiently  corroborated. 

50  Cal.  450-464,  HUDSON  ▼.  IBWIN. 

If  Deed  DeecrlbeB  Land  and  then  declares  description  is  to  be  ac- 
cording to  survey  theretofore  made,  such  survey  is  incorporated  into 
deed. 

Approved  in  Gudger  v.  White,  141  N.  C.  517,  54  S.  E.  390,  deed  held 
to  have  incorporated  prior  deed  by  reference. 

60  Cal.  460-462,  ROBINSON  v.  BLACK  DIAMOND  COAL  CO. 

Pollntion  of  Stream  by  Mining.    See  note,  24  L.  B.  A.  64. 

■ 

60  Cal.  462-466,  GOLDSTEIN  v.  BLACK. 

To  Bender  One  a  Competent  Witness  to  genuineness  of  signature^ 
it  is  not  enough  that  he  has  sometimes  compared  signatures  to  test 
their  genuineness. 

Distinguished  in  Norris  v.  Crandall  (Cal.),  65  Pac.  571,  opinion  of 
lawyer  as  to  value  of  lots  admissible  where  he  was  engaged  for  more 
than  twenty  years  as  title  examiner  and  attorney  for  leading  loaning 
companies. 

Competency  of  Expert  Witnesses  for  comparison  of  handwriting. 
See  note,  63  L.  B.  A.  938,  943. 

Comparison  of  Handwriting.    See  note,  62  L.  B.  A.  836. 

60  Cal.  465-468,  EEED  ▼.  TBABBA. 

Tbe  Statute  of  Limitations  begins  to  run  on  Mexican  grant  from 
issuance  of  patent  and  not  from  final  approval  of  survey. 

Approved  in  Adams  v.  Hopkins  (Cal.),  69  Pac.  230,  reaffirming  rule. 

60  Cal.  469-471,  PEOPLE  v.  TUBLEY. 

It  is  not  Error  to  Befuse  to  Instruct  the  jury  as  to  manslaughter 
where  the  undisputed  facts  of  the  case  do  not  warrant  such  an  in- 
struction. 

Approved  in  People  ▼.  Elster  (Cal.),  3  Pac.  888,  instruction  assum- 
ing that  accused  had  failed  to  account  for  his  possession  of  stolen 
property  erroneous. 
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Insulting  Worda  or  Conduct  as  proyocation  to  homicide.  See  note, 
4  L.  B.  A.  (n.  s.)  154.  * 

60  OaL  47&-480,  TOMPKINS  Y.  CRANE. 

Declarations  of  Orantor,  to  "be  Admissible  against  grantee,  must  be 
in  relation  to  property  conveyed  and  made  while  declarant  held  title. 

Approved  in  Bryan  v.  Tormey  (Cal.),  21  Pac.  726,  semble,  that  gen- 
eral declarations  of  party  that  he  had  conveyed  to  his  brother  were 
inadmissible. 

50  Cal.  480-482,  PEOFI.E  Y.  THOMPSON. 

Bvidenca  CorroboratiYe  of  Accomplice  must  do  more  than  raise  a 
suspicion  of  guilt. 

Approved  in  People  v.  Larsen  (Cal.),  34  Pac.  516,  proof  that  defend- 
ant and  accomplice  had  been  seen  together  before  robbery  not  suffi- 
cient corroboration;  Cooper  v.  Territory,  19  Okl.  501,  91  Pac.  1034, 
reversing  where  corroborative  evidence  was  "slight,  uncertain  and 
unsatisfactory." 

Distinguished  in  People  v.  Spadoni,  11  Gal.  App.  218,  104  Pac.  589, 
admissions  of  accused  may  be  sufficient  corroboration. 

Conviction  on  Testimony  of  Accomplice.  See  note,  98  Am.  St.  Bep. 
165. 

60  CaL  485-492,  HABTBCAN  Y.  BEED. 

If  One  Conveys  Part  of  Mexican  Orant  in  consideration  of  another's 
promise  to  prosecute  claim  before  courts,  the  remedy  for  a  breach  of 
the  agreement  is  an  action  for  damages  and  not  rescission. 

Approved  in  Shaw  v.  Caldwell,  16  Oal.  App.  6,  115  Pac.  943,  agree- 
ment in  bargain  and  sale  deed  of  half  interest  in  mine  that  grantee 
may  work  mine  and  that  proceeds  be  divided,  is  not  condition  subse- 
quent; Albert  v.  Albert,  12  Cal.  App.  273,  107  Pac.  159,  assignor 
in  absolute  assignment  of  certificate  of  purchase  of  state  lands 
cannot  rescind  because  assignee  failed  to  perform  oral  agreement  to 
pay  note. 

60  Cal.  496-498,  UTTENDOBFFEB  v.  SAEaEB& 

Necessity  and  Character  of  Title  or  possession  to  sustain  action  of 
trespass.    See  note,  30  L.  B.  A.  (n.  s.)  243,  265. 

50  Cal.  606-506,  WTUaNQTON  CANAL  ETC.  CO.  v.  DOBONaUEZ. 

Construction  and  Ope'ration  of  Canals.    See  note,  61  L.  B.  A.  848. 

Judicial  Power  Over  Eminent  Domain.  See  note,  22  L.  B.  A.  (n.  s.) 
73. 

60  CaL  606-607,  SAN  FBANCI8C0  v.  BBADEB. 

Bail  Bond  is  Obligation  for  direct  payment  of  money. 

Disapproved  in  Ancient  Order  of  Hibernians  v.  Sparrow,  29  Mont. 
135,  101  Am.  St.  Bep.  563,  74  Pac.  198,  64  L.  B.  A.  128,  bond  condi- 
tioned to  be  void  if  principal  performed  his  contract  is  not  contract 
for  "direct  payment"  of  money,  authorizing  attachment. 

60  CaL  608^09,  JONES  v.  SHAT. 

One  Who  Enters  and  Bemains  in  Possession  by  permission  of  the 
owner  is  a  tenant  at  will. 
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Approved  in  Hayden  v.  Collins,  1  Cal.  App.  265,  81  Pac.  1123,  where 
deiendant  entered  under  invalid  agreement. 

If  Proof  Does  not  Warrant  Damages  in  action  of  forcible  entry,  the 
defendant  should  either  move  for  a  new  trial  on  that  ground  or  specify 
in  his  bill  of  exceptions  in  what  particulars  the  evidence  did  not  jus- 
tify the  decision. 

Approved  in  Davis  v.  Lamb  (Cal.),  35  Pac.  308,  bill  of  exceptions 
must  specify  particulars  in  which  evidence  is  claimed  to  be  insufficient. 

50  Oal.  611-520,  HIBBEBD  v.  SMITH. 

Lien  of  Judgment  Attached  where'  judgment  debtor  executed  deed 
before  judgment  docketed,  which  was  not  delivered  until  afterward. 

Approved  in  Biverdale  Mining  Co.  v.  Wicks,  14  Cal.  App.  536,  112 
Pac.  900,  lien  did  not  attach  to  naked  legal  title  of  agent  acquired 
simply  for  purpose  of  making  sale. 

Lien  of  Judgment  in  Foreclosure  does  not  attach  to  real  estate  of 
defendant,  other  than  that  mortgaged,  until  after  sale  has  been  made 
and  deficiency  reported. 

Approved  in  Howe  v.  Sears,  30  Utah,  349,  84  Pac.  1108,  right  of 
action  on  deficiency  judgment  accrued  at  date  amount  of  deficiency 
was  ascertained. 

Execution  not  Issued  in  Name  of  people  or  directed  to  sheriff  is 
amendable. 

Approved  in  Kipp  v.  Burton,  29  Mont.  104,  101  Am.  St.  Eep.  544,  74 
Pac.  88,  63  L.  E.  A.  325,  writ  of  execution  to  which  clerk  has  failed  to 
affix  seal  of  court  is  voidable  only. 

Docketing  Judgments.    See  note,  87  Am.  St.  Eep.  669. 

60  Cal.  522-523,  HANCOCK  y.  WHITTEMOBE. 

Assessment  for  Street  Improvement  made  after  death  of  land  owner 
is  not  claim  against  his  estate  which  must  be  presented  to  adminis- 
trator for  allowance. 

Approved  in  Miller  &  Lux  v.  Katz,  10  Cal.  App.  578,  579,  580,  102 
Pac.  947,  claim  for  stockholder's  liability  need  not  be  presented;  Es- 
tate of  Finch,  3  Cof.  Prob.  297,  claim  for  funeral  expenses  need  not 
be  presented. 

60  Cal.  523-525,  WATSON  v.  SAN  FBANCISCO  ETC.  B.  Bw  CO. 

Supreme  Court  cannot  Beview  evidence  unless  bill  of  exceptions 
specifies  particulars  in  which  it  is  alleged  to  be  insufficient. 

Approved  in  Davis  v.  Lamb  (Cal.),  35  Pac.  808,  reaffirming  rule. 

Tlie  Judgment  must  Conform  to  verdict  where  verdict  is  within 
issues. 

Approved  in  McMahon  v.  Hetch-Hetchy  etc.  Ey.  Co.,  2  Cal.  App. 
402,  84  Pac.  351,  where  judgment  was  against  both  defendants  as  joint 
tort-feasors,  clerk  had  no  right  to  enter  judgment  against  one  de- 
fendant alone. 

Form  of  Judgment  and  Procedure  in  Case  of  liability  to  make  pay- 
ment in  coin.     See  note,  29  L.  E.  A.  597. 

Special  Contracts  and  Obligations  to  make  payment  in  gold  or  sil- 
ver.   See  note,  29  L.  E.  A.  520. 

60  Cal.  625-627,  ANDEBSON  v.  MAYEBS. 

Complaint  and  Amended  Complaint  held  to  be  based  upon  same 
cause  of  action. 
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Approved  in  Malone  ▼.  Johnson  (Gal.),  47  Pac.  580,  holding  that 
amended  complaint  did  not  attempt  to  state  a  different  cause  of  action. 

When  a  Oomplalnt  is  Amended  so  as  to  state  a  new  cause  of  action, 
the  action  is  not  commenced  as  to  said  new  cause  until  the  amended 
complaint  is  filed. 

Approved  in  Brown  v.  Mann  (Cal.),  9  Pac.  546,  reaffirming  rule; 
Perkins  v.  West  Coast  Lumber  Co.  (Cal.),  48  Pac.  983,  where  defend- 
ant's claim  was  not  pleaded  in  original  answer,  limitations  ran  against 
it  till  set  up  in  amended  answer. 

50  Cal.  528-^80,  SCHOEN  v.  HOUGHTGN. 

Wliat  Otrcnmstances  Sufficient  to  put  purchaser  of  negotiable  paper 
on  inquiry.     See  note,  29  L.  R.  A.  (n.  s.)  379. 

50  Cal.  532-533,  THOMPSON  v.  8PEK0ER. 

Where  Town  Authorities  Orant  Pueblo  Lot  and  afterward  execute 
deed,  deed  takes  effect  by  relation  as  of  date  of  grant. 

Approved  in  Scott  v.  Stone  (Scott  v.  Sloan),  72  Kan.  548,  84 
Pac.  118,  where  deed  and  contract  of  sale  deposited  in  escrow,  deed, 
upon  delivery,  relates  back  to  date  of  contract,  so  that  grantee  be- 
comes entitled  to  rents  accruing  after  that  date;  Krakow  v.  Wille, 
125  Wis.  289,  103  N.  W.  1123,  where  contract  provides  for  delivery 
of  deed  after  certain  proportion  of  price  has  been  paid,  delivery  of 
deed  relates  back  to  date  of  contract. 

Effect  of  Quitclaim  Deeds  on  after-acquired  title.  See  note,  105 
Am.  St.  Rep.  858. 

50  Oal.  534-^39,  SAN  BUENAVENTURA  ETC.  MF0.  CO.  ▼.  VAS- 
SAULT. 

A  Notice  of  the  Day,  hour  and  place  of  the  annual  meeting  of  cor- 
porate stockholders  must  be  given. 

Approved  in  Canairo  v.  Serrao,  11  Haw.  28,  directors  had  no  power 
to  change  day  of  annual  meeting  as  set  forth  in  by-laws. 

Distinguished  in  City  of  Benwood  v.  Wheeling  Ry.  Co.,  53  W.  Va. 
471,  44  S.  E.  274,  notice  of  application  to  city  council  for  franchise 
need  not  set  forth  day  when  application  will  be  acted  upon. 

50  Cal.  539-543,  MAWSON  ▼.  SiAWSON. 

Probate  Homestead  Vests  in  Surviving  Wife  if  there  are  no  minor 
children. 

Approved  in  Estate  of  Hessler,  2  Cof.  Prob.  359,  reaffirming  rule. 

Setting  Apart  Homestead  Vests  Title  in  party  to  whom  set  apart. 

Approved  in  Eetate  of  Hayes,  1  Cof.  Prob.  554,  granting  homestead 
to  minor  child  after  widow  had  died  and  other  children  had  attained 
majority. 

Probate  Homestead  Set  Apart  out  of  separate  estate  of  deceased 
husband  belongs  to  widow  and  minor  children. 

Disapproved  in  Estate  of  Leahy,  3  Cof.  Prob.  369,  pointing  out  that 
cited  case  has  been  overruled. 

Rights  of  Children  in  Homestead  of  Parent.  See  note,  56  L.  R.  A. 
59. 

Miscellaneous. — Cited  in  Estate  of  Maxwell,  1  Cof.  Prob.  128,  and 
Estate  of  Tate,  1  Cof.  Prob.  218,  court  must,  upon  proper  application, 
I  Cal.  Not«»— 55 
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set  apart  homestead  to  widow,  if  none  has  been  selected  in  lifetime  of 
decedent. 

50  Oal.  544-546,  ESTATE  OF  McOAULEY. 

Prob&te  Ooiirt  may  Set  Apart  Homestead  for  use  of  widow  when 
none  has  been  selected  during  lifetime  of  husband. 

Approved  in  Estate  of  Hessler,  2  Cof.  Prob.  359,  reaffirming  rule; 
Estate  of  Maxwell,  1  Cof.  Prob.  128,  and  Estate  of  Tate,  1  Cof.  Prob. 
218,  court  must,  upon  proper  application,  set  apart  homestead  to 
widow,  if  none  has  been  selected  in  lifetime  of  decedent. 

50  Oal.  547-549,  MULL  v.  VAN  TBEE& 

An  Outlawed  Debt  la  SnfUcient  consideration  for  a  note. 

Approved  in  Hoover  v.  Wasson,  11  Cal.  App.  595,  105  Pae.  948,  out- 
lawed note  good  consideration  for  conveyance. 

60  CaL  649-554,  OABPENTIEB  y.  BBENHAM. 

No  B^ef  can  be  Granted  in  equity,  under  the  prayer  for  general 
relief,  beyond  what  is  authorized  by  the  pleadings. 

Approved  in  Oliver  v.  Blair  (Cal.),  8  Pae.  613,  and  Cummings  t. 
Cummings  (Oal.),  17  Pae.  446,  both  reaffirming  rule. 

50  OaL  556-658,  WBIGHT  ▼.  bABPENTEB. 
View  by  Jury.    See  note,  42  L.  B.  A.  376,  386,  387. 

50  OaL  668-660,  HAWKINS  v.  HAWKINS. 

Where  Two  Peraona  Enter  into  a  Contract  which  one  of  them  re- 
duces to  writing,  the  other,  who  signs  it  without  reading,  cannot 
avoid  liability  though  the  contract  differs  from  that  orally  agreed 
upon. 

Approved  in  Baymond  v.  Glover  (Cal.),  37  Pae.  775,  vendee  who 
signed  mortgage  payable  to  agent,  under  belief  that  it  was  payable  to 
vendor,  cannot  escape  liability  where  he  had  ample  opportunity  to 
examine  it;  Atchison  etc.  By.  Co.  v.  Vanordstxand,  67  Kan.  392,  73 
Pae.  115,  one  who  signs  release  of  claim  for  personal  injuries  not 
excused  from  reading  it  because  he  was  "somewhat  hurried,"  and 
cannot  enforce  parol  agreement  to  furnish  employment;  Fritz  v.  Fritz, 
94  Minn.  268,  102  N.  W.  707,  ignorance  of  English  does  not  excuse 
failure  to  read  contract;  Johnston  v.  Covenant  etc.  Ins.  Co.,  93  Mo. 
App.  591,  mere  false  representation  to  man  able  to  read  that  writing 
embodies  verbal  understanding  is  not  fraud. 

Distinguished  in  Davis  v.  McGrew  (Cal.),  8  Pae.  619,  holding  that 
complaint  sufficiently  charged  conspiracy  to  defraud  plaintiff  by  leas- 
ing him  certain  lande;  Los  Angeles  etc.  B.  B.  Co.  v.  New  Livorpool 
Salt  Co.,  150  Cal.  25,  26,  87  Pae.  1030,  mere  failure  of  party  to  read 
instrument  with  sufficient  attention  to  perceive  error  will  not  prevent 
its  reformation;  Bjorklund  v.  Seattle  Electric  Co.,  35  Wash.  447,  77 
Pae.  729,  release  of  claim  for  personal  injuries,  obtained  by  fraud,  is 
no  defense.  ' 

Signing  Oontracta  in  Ignorance  of  their  contents.  See  note,  138 
AuL  St.  Bep.  813. 

Ignorance  or  Oareleasneaa  as  Affecting  Bight  to  equitable  relief 
from  contract  by  which  one  has  been  overreached.  See  note,  5  L.  B. 
A.  (n.  8.)  800. 
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Belief  ftom  Mistake  of  Law  as  to  effect  of  instrument.  See  note, 
28  L.  B.  A.  (n.  a.)  884. 

Bigbt  to  Bely  npon  Bepresentations  made  to  effect  contract  as  basla 
for  charge  of  fraud.    Cee  note,  37  L.  B.  A.  599. 

50  OaL  574-^78,  FBONT  8TBEET  ETC.  B.  B.  CO.  ▼.  BtJTLEB. 

Becoupment  of  Damages  may  be  allowed  for  failure  to  perform  in 
time  contract  to  build  street  railroad. 

Approved  in  American  Bridge  Co.  v.  Camden  Interstate  By.  Co., 
135  Fed.  328,  68  C.  C.  A.  131,  allowing  recoupment  for  failure  to  build 
railroad  bridges  in  time. 

Payment  of  Money  cannot  be  Made  dependent  on  condition,  which, 
by  its  terms,  may  not  be  performed  until  after  date  at  which  money 
is  to  be  paid. 

Distinguished  in  Walker  y.  Estate  of  Sawyer,  34  Ind.  App.  243,  70 
N.  E.  541,  holding  payment  to  be  condition  precedent  to  receiving 
stipulated  compensation. 

Courts  are  Disinclined  to  Construe  Stipulations  in  contract  to  do 
certain  things  within  given  time,  in  consideration  of  payment  of 
money,  as  Conditions  precedent. 

Approved  in  Kinney  v.  Federal  Laundry  Co.,  75  N.  J.  L.  499,  68 
Atl.  112,  breach  of  promise  to  replace  defective  belting  does  not  bar 
recovery  of  purchase  price;  Mitchell  ▼.  Bushing,  55  Tex.  Civ.  App. 
287,  118  S.  W.  585,  covenant  to  convey  part  of  unsold  lots  held  inde- 
pendent of  provision  requiring  reasonable  diligence  to  sell  all  the  lots; 
Crampton  v.  McLaughlin  Bealty  Co.,  51  Wash.  530,  99  Pac.  588,  21 
L.  B.  A.  (n.  s.)  823,  refusing  to  permit  rescission  for  breach  of 
covenant  to  grade  in  contract  to  convey  land. 

Distinguished  in  Garrison  v.  Cooke,  96  Tez.  232,  97  Am.  St.  Bep. 
906,  72  S.  W.  56,  61  L.  B.  A.  342,  time  of  essence  of  contract  to  pay 
subscription  for  binding,  equipping  and  operating  railroad* 

60  CaL  685-^89,  BALDWIN  y.  MOBOAN. 

Judgment  Against  Person  not  Named  in  complaint  will  be  reversed 
on  appeal. 

Approved  in  San  Francisco  v.  Burr  (Cal.),  36  Pac.  771,  reversing 
where  complaint  was  never  amended  by  inserting  true,  in  place  of 
fictitious,  names  of  defendants. 

50  Cal.  689-^501,  OEOBOE  ▼.  NOBTH  PACIFIC  TBAN8POBTATION 
CO. 

Until  Street  Covered  by  Waters  of  Bay  is  filled  in  or  planked, 
abutting  land  owner  cannot  recover  for  obstruction  placed  therein. 

Distinguished  in  Cushing-Wetmore  Co.  v.  Gray,  152  Cal.  123,  125 
Am.  St.  Bep.  47,  92  Pac.  72,  allowing  recovery  where  sufficient  width 
of  street  was  open  for  use  as  roadway. 

60  Cal  692-696,  SCHULTIE  ▼.  NOBTH  PACIFIC  TBAN8POBTA* 
TION  CO. 

Lease  from  Harbor  Commissioners  does  not  give  right  to  obstruct 
street. 

Approved  in  Coats  v.  Atchison  etc.  By.  Co.,  1  Cal.  App.  443,  82  Pac. 
641,  railroad,  though  it  may  have  license  from  municipal  authorities, 
is  liable  for  injuries  to  abutting  land  owner. 

Obstruction  in  Street  may  be  Abated  as  nuisance. 
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Approved  in  Bischof  ▼.  Merchants'  Nat.  Bank,  75  Neb.  843,  106  N. 
W.  998,  5  L.  B.  A.  (n.  s.)  486,  easement  of  view  from  every  part  of 
public  street  pertains  to  abutting  property. 

50  Cal.  595-603,  OLABXE  ▼.  RANSOM. 

The  Particular  Form  of  an  Instroment,  intended  to  be  testamentary, 
is  immaterial. 

Approved  in  Arendt  v.  Arendt,  80  Ark.  208,  96  8.  W.  983,  holding 
instrument  in  form  of  letter  to  be  will;  Webster  etc.  v.  Lowe,  107  Ky. 
297,  53  8.  W.  1031,  any  paper,  written  and  signed  by  testator,  show- 
ing his  intentions  as  to  disposition  of  his  property  after  his  death,  is 
a  will;  Clay  v.  Lay  ton,  134  Mich.  342,  96  N.  W.  467,  parol  evidence 
inadmissible  to  show  that  deed,  unambiguous  on  its  face,  was  in- 
tended as  will;  dissenting  opinion  in  In  re  Noyes'  Estate,  40  Mont. 
244,  106  Pac.  350,  majority  holding  letter  to  chief  beneficiary  under 
invalid  will,  simply  narrating  some  of  the  provisions  thereof,  not  to 
be  testamentary. 

As  to  What  Constitates  a  testamentary  writing.  8ee  notes,  89  Am. 
St.  Bep.  489,  490;  1  Cof.  Prob.  434;  5  Cof.-  Prob.  11,-13. 

Letter  as  Will.    See  note,  15  L.  B.  A,  636.  * 

It  ia  not  Necessary  That  Second  Will  should  state  in  terms  that 
it  is  intended  to  alter  former  will. 

Approved  in  Dougherty  v.  Holscheider,  40  Tex.  Civ.  App.  36,  88  S. 
W.  1115,  will  revoked  by  subsequent  conditional  holographic  will, 
though  latter  failed  because  condition  did  not  occur. 

Revocation  of  Will  by  Subsequent  Will,  and  revival  of  former  by 
destruction  of  latter.     See  note,  37  L.  B.  A.  564. 

What  are  Insane  Delusions.    See  note,  37  L.  B.  A.  264. 

50  Cal.  603-606,  SAN  FBANCISOO  ▼.  SULLIVAN. 

A  City  may  Maintain  Ejectment  to  recover  streets  which  it  owns 
subject  to  right  of  user  by  public. 

Approved  in  San  Francisco  v.  Grote  (Cal.),  47  Pac.  940,  city  cannot 
maintain  ejectment  to  recover  street  dedicated  by  user,  without  show- 
ing ownership  in  fee. 

Property  or  Invasion  of  Possession  for  which  ejectment  is  main- 
tainable.   See  note,  116  Am.  St.  Bep.  580. 

50  Cal.  612-613,  BENJAMIN  ▼.  ELDBIDOE. 

BetrOErpective  Operation  of  Statutes  of  Limitation.  See  note,  111 
Am.  St.  Bep.  460. 

50  Cal.  61S-614,  WUNDEBLIN  ▼.  CADOOAN. 

Deed  Which  Does  not  Contain  Name  of  grantee  is  void. 

Approved  in  Lund  v.  Thackery,  18  8.  D.  117,  99  N.  W.  857,  agent 
not  authorized  by  writing  cannot  insert  name  of  grantee  in  deed  al- 
ready executed. 

60  Cal.  615-616,  MILLEB  ▼.  BBIGHAM. 

Allegation  That  Plaintiff  is  owner  of  chattels  is  sufficient. 

Approved  in  Bryan  v.  Tormey  (Cal.),  21  Pac.  726,  allegation  that 
plaintiff  is  owner  in  fee  is  sufficient. 

Where  Plaintiff  Alleges  Title  in  Himself,  allegation  in  answer  that 
defendant  is  owner  puts  title  in  issue. 
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Approved  in  White  v.  Spreckels,  10  Cal.  App.  294,  101  Pac.  923,  and 
Bjxbee  ▼.  Dewey  (Cal.),  47  Pac.  53,  both  holding  averment  in  answer 
contrary  to  allegation  of  complaint  is  equivalent  to  denial. 

50  OaL  616-^18,  VON  SCHMIDT  Y.  BOUBN. 

Sale  by  Special  Administrator  of  stock  pledged  to  decedent  is  not 
conversion  by  estate. 

Approved  in  Reiter  v.  Rothschild  (Cal.),  33  Pac.  851,  claim  need  not 
be  presented  to  executor  for  money  held  by  testator  as  bailee. 

60  Oal.  621-624,  BBODEB  v.  NATOAIA  ETO.  BfflNINa  GO. 
Bight  of  Prior  Appropriaflon  of  Water.    See  note,  30  L.  R.  A.  678. 

60  Cal.  624-628,  BYBNE  ▼.  JAN8EN. 

Mere  Praise  of  Personal  Property  by  owner  does  not  amount  to 
express  warranty. 

Approved  in  Brackett  v.  Martens,  4  Cal.  App.  255,  87  Pac.  413,  mere 
statement  that  trees  were  good  trees,  if  taken  care  of,  not  warranty 
that  they  were  merchantable. 

50  Cal  631-633,  BffEBK  ▼.  OELZHAEXTSEB. 

If  Defendant  in  Action  for  slanderous  words  in  which  crime  is  im- 
puted to  plaintiff  justifies  on  ground  that  they  were  ti^e,  he  must 
prove  plaintiff  guilty  of  crime  imputed  to  him,  by  testimony  sufficient 
to  convict  him  of  crime  in  criminal  trial. 

Denied  in  Cooper  v.  Spring  Valley  Water  Co.,  16  Cal.  App.  22,  116 
Pac.  300,  in  action  for  damages  for  conversioii  of  stock  obtained  by 
theft,  plaintiff  need  not  prove  affirmative  with  same  certainty  that 
is  required  in  criminal  prosecution. 

Degree  of  Proof  Necessary  in  Defamation  Snit  to  establish  justi- 
fication for  charging  criminal  act.    See  note,  10  L.  R.  A.  (n.  s.)  1052. 

50  Cal.  633-638,  COOK  v.  NORMAN. 

Liability  of  Community  Property  for  Debts.  See  note,  19  L.  B.  A. 
234. 

50  Cal.  644-646^  TBIPLETT  ▼.  MTJNTEB. 

Before  Officer  can  be  Bemored  for  charging  illegal  fees,  court  must 
find  that  such  fees  were  knowingly,  willfully  or  corruptly  taken. 

Approved  in  State  v.  Meek,  148  Iowa,  677,  127  N.  W.  1025,  31  L. 
B.  A.  (n.  s.)  566,  conduct  of  county  treasurer  in  receiving  taxes  with- 
out exacting  penalty  for  delinquency  held,  under  circumstances,  not 
to  be  willful. 

50  CaL  660-651,  HIMMELMANN  ▼.  FITZPATBICK. 

Tender  of  Debt  Secured  by  Mortgage,  made  after  debt  falls  due, 
does  not  release  mortgage. 

Reaffirmed  in  Chielovich  v.  Krauss   (Cal.),  9  Pac.  946. 

Effect  of  Unaccepted  Tender  on  Lien  of  mortgage  or  pledge.  See 
note,  33  L.  R.  A.  232. 
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51  Oal.  3-8,  KEBBflA  Y.  DOHEBTY. 

Jurisdiction  of  Contest  Over  Bight  to  purchase  state  lands  depenos 
upon  order  of  reference. 

Cited  in  Blakelej  ▼.  Kingsburj,  6  Gal.  App.  710,  92  Pae.  131,  ar- 
gnendo. 

51  CaL  8-12,  MAIKA  ▼.  ELLIOTT. 
Necessity  of  Immediate  Payment  on  Tax  Sale.    See  note,  83  L.  B. 

A.  482. 

51  CaL  15-41,  21  Am.  Bep.  677,  PEOPLE  v.  LYNCH. 

Legislature  cannot  Deprive  City  Council  of  all  discretion  in  respect 
to  local  improvement. 

Approved  in  Omnibus  B.  B.  Go.  v.  Baldwin,  57  Gal.  177,  special 
act  purporting  to  grant  street  railway  franchise  in  cit/,  invalid; 
State  V.  Fox,  150  Ind.  132,  63  N.  E.  21,  56  L.  B.  A.  893,  holding 
void  statute  placing  control  of  municipal  fire  departments  in  hands 
of  appointees  of  governor;  McDonald  v.  City  of  Louisville,  113  Ky. 
437,  68  S.  W.  415,  act  requiring  city  council  to  levy  specified  tax 
to  create  pension  fund  for  fire  department  invalid;  State  v.  Edwards, 
42  Mont.  148,  111  Pac.  737,  holding  void  statute  authorizing  board 
of  city  park  commissioners  to  levy  taxes;  Ex  parte  Gorliss,  16  N.  D. 
478,  114  N.  W.  966,  holding  void  law  creating  office  of  enforcement 
commissioner  to  perform  functions  of  state's  attorney  in  enforcing 
liquor  law;  Ex  parte  Anderson,  46  Tex.  Cr.  381,  81  S.  W.  976,  city 
court  has  no  jurisdiction  to  try  one  accused  under  state  law. 

Distinguished  in  dissenting  opinion  in  Ex  parte  Gorliss,  16  N.  D. 
529,  114  N.  W.  988,  majority  holding  void  law  creating  office  of 
enforcement  commissioner  to  perform  functions  of  state's  attorney 
in  enforcing  liquor  law;  dissenting  opinion  in  Ex  parte  Lewis,  45 
Tex.  Cr.  37,  108  Am.  St.  Eep.  929,  73  S.  W.  823,  majority  holding 
void  city  charter  providing  for  government  by  five  commissioners, 
three  to  be  appointed  by  governor. 

Power  of  Legislature  to  Impose  Burdens  upon  municipalities  and 
to  control  their  local  administration  and  property.    See  notOi  48  L. 

B.  A.  471,  473. 
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Surreys  of  Swamp  Lands  Made  after  act  of  1866  by  county  rar- 
veyors  at  instance  of  applicants  to  purchase  from  state  are  mere 
private  surveys. 

Approved  in  Fosa  v.  Johnstone,  158  Cal.  132,  110  Pac.  300,  repre- 
sentation on  official  township  plat  of  land  as  covered  by  waters  of 
permanent  pond  is  determination  that  it  is  not  swamp  land. 

Where  Lot  of  Land  Within  District  declared  to  be  benefited  is 
not  assessed  and  ^  lole  expense  is  assessed  against  remaining  lots, 
entire  assessment  is  void. 

Distinguished  in  Beck  v.  Holland,  29  Mont.  239,  74  Pac.  411,  in 
absence  of  fraud  or  gross  mistake,  city  council's  determination  as 
to  what  property  is  specially  benefited  is  conclusive. 

Legislature  cannot  Validate  Assessment  by  municipal  authorities 
void  for  want  of  uniformity  and  equality. 

Distinguished  in  Whitlock  v.  Hawkins,  105  Va.  257,  53  S.  E.  406, 
acts  of  assessors,  appointed  under  invalid  statute,  could  be  confirmed 
by  curative  statute. 

Assessments  for  Improvements  by  front-foot  rule.  See  note,  28 
L.  B.  A.  (n.  s.)  1130,  1138. 

Miscellaneous. — Cited  in  Dowling  v.  Altschul  (Cal.),  33  Pac.  496, 
decision  of  city  council  upholding  assessment  for  paving  cul-de-sac, 
which  failed  to  assess  land  at  end  thereof,  conclusive;  Ex  parte  Cain, 
20  Okl.  131,  1  Okl.  12,  93  Pac.  ^76,  definitions  of  terms  used  in  con- 
stitutions are,  to  a  great  extent,  to  be  found  in  the  common  law. 

51  Oal.  41-46,  8TANWAT  v.  BUBIO. 

One  Who  has  Received  Certificate  of  location  of  school  lands,  and 
has  paid  for  same  may  convey  his  interest  by  deed. 

Distinguished  in  Polk  v.  Sleeper,  158  Cal.  634,  112  Pac.  181,  one 
who  has  merely  filed  application  to  purchase  state  land  has  no  right 
which  descends  to  his  heirs. 

51  CaL  52-55,  HOWABD  ▼.  SAN  FBANCISCO. 

Municipal  Corporation  is  not  Liable  for  negligence  of  fireman. 

Approved  in  Long  v.  Birmingham,  161  Ala.  432,  49  So.  882,  city 
not  liable  for  injuries  to  fireman  caused  by  negligence  in  failing  to 
provide  safe  equipment;  dissenting  opinion  in  Workman  v.  Mayor 
etc.  of  New  York,  179  U.  S.  576,  21  Sup.  Ct.  212,  45  L.  Ed.  326, 
majority  holding  city  liable  under  maritime  law  for  negligence  of 
its  servants  in  handling  fire-boat. 

Distinguished  in  Davoust  v.  City  of  Alameda,  149  Cal.  75,  84  Pac 
763,  5  L.  B.  A.  (n.  s.)  536,  city  is  liable  for  negligent  operation  of 
its  electric  light  plant. 

Liability  of  Municipality  for  acts  of  firemen.  See  note,  15  L.  B. 
A.  781. 

As  to  What  Municipal  Corporations  are  Answerable  for  injuries 
due  to  defects  in  streets  and  other  public  places.  See  note,  108 
Am.  St.  Bep.  168. 

61  CaL  56-64,  MOBBIS  Y.  DE  CELIS. 

Adverse  Possession  of  Land  for  statutory  period  vests  occupant 
with  absolute  title. 

Approved  in  Boe  v.  Arnold,  54  Or.  66,  102  Pac.  294,  one  who  recog- 
nizes superior  title   of  United   States  and   seeks  in  good  faith  to 
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aequire  that  title  may  assert  adverse  possession  against  one  claiming 
under  prior  grant. 

Betrospectiye  Operatloa  of  statutes  of  limitation.  See  note,  111 
Am.  St.  Rep.  462. 

51  Oal..  64-73,  21  Am.  Bep.  697,  NATIONAL  GOLD  BANK  ETC.  CO. 
V.  MCDONALD. 

Where  Gustomer  of  Bank  DepositB  Check  drawn  by  another  person 
on  same  bank,  check  may  be  returned  if  drawer  has  no  funds. 

Approved  in  Ocean  Park  Bank  v.  Rogers,  6  Cal.  App.  680,  681, 683, 92 
Pac.  879,  880,  881,  reaffirming  rule;  Fanset  v.  Garden  City  State 
Bank,  24  S.  D.  252,  123  N.  W.  688,  bank  receiving  for  collection  check 
drawn  on  bank  in  distant  city  is  not  liable  for  failure  of  its  agent 
to  remit  proceeds. 

Distinguished  in  Blake  v.  Hamilton  Dime  Savings  Bank  Co.,  79 
Ohio  St.  195,  128  Am.  St.  Rep.  684,  87  N.  E.  74,  20  L.  B.  A.  (n.  s.) 
290,  bank  receiving  deposit  of  certified  check  is  b&na  fide  holder. 

Title  of  Bank  to  Money  deposited  with  or  collected  by  it.  See  notes, 
86  Am.  St.  Bep.  783,  784;  7  L.  R.  A.  (n.  s.)  7€0. 

Bight  of  Bank  to  Becover  Amonnt  Paid  on  check  or  other  paper, 
drawn  upon  or  payable  at  it,  under  mistaken  belief  as  to  sufficiency 
of  funds  to  meet  it.     See  note,  23  L.  B.  A.  (n.  s.)  1093. 

Entries  in  Bank-book  as  Contracts.    See  note,  24  L.  B.  A.  737. 

61  CaL  75-86,  CHAMBEBLIN  ▼.  VANCE. 

False  and  Mallcions  Beiteratlon  of  libelous  charges  in  answer  may 
be  considered  in  aggravation  of  damages. 

Approved  in  Dauphiny  v.  Buhne,  153  Cal.  765,  126  Am.  St.  Rep. 
136,  96  Pac.  883,  reaffirming  rule;  Davis  v.  Hearst,  160  Cal.  181, 
116  Pac.  547,  fact  that  defendant  in  answer  republishes  libelous 
charge  and  at  trial  fails  to  prove  its  truth  and  did  not  in  good  faith 
expert  to  do  so  is  only  evidence  of  malico  in  fact  to  support  puni- 
tive damages. 

Where  Counsel  Makes  Offer  of  Evidence,  he  must  offer  to  prove 
all  facts  which,  taken  in  -connection  with  facts  already  proven,  are 
necessary  to  render  the  offered  evidence  relevant. 

Reaffirmed  in  Logan  v.  McMullen,  4  Cal.  App.  158,  87  Pac.  286. 

In  Action  for  Slander,  words  substantially  the  same  as  those  de- 
clared on,  uttered  by  defendant  after  commencement  of  action,  may 
be  proved. 

Approved  in  Paxton  v.  Woodward,  31  Mont.  212,  107  Am.  St.  Rep. 
416,  78  Pac.  218,  admitting  statements  of  defendant,  after  institution 
of  suit,  that  he  would  take  away  plaintiff's  license  as  teacher;  Bee 
Publishing  Co.  v.  Shields,  68  Neb.  755,  94  N.  W.  1031,  in  action  for 
libel,  similar  statements  made  before  and  after  one  0aed  on  are  ad- 
missible to  show  malice. 

Distinguished  in  Willard  v.  Norcross,  79  Vt.  548,  65  Atl.  756,  in 
action  against  physician  for  malpractice,  manifestations  of  ill-will 
toward  plaintiff  commencing  five  months  later  are  inadmissible. 

Justification  in  Slander  and  LibeL    See  note,  91  Am.  St.  Rep.  302. 

Special  Contracts  ajid  Obligations  to  make  payment  in  gold  or  sil- 
ver.   See  note,  29  L.  R.  A.  523. 

Miscellaneous.— Cited  in  Lauder  v.  Jones,  13  N.  D.  546,  101  N.  W. 
913,  in  action  for  slander,  matters  in  justification  or  mitigation  must 
be  pleaded. 
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61  Oal.  101-108,  BBEX7NEB  ▼.  UVEBPOOL  AND  I.ONDON  Ain> 

0LOBE  nra.  OO. 

Finding  may  be  One  of  tntimate  Fact»  though  placed  among  con- 
clusions of  law. 

Re«ffirnied  in  Dodeon  y.  Crocker,  20  S.  D.  313,  105  N.  W.  920. 

61  Cal.  108-110,  MITOHELL  v.  HAOOENMETEB. 

Leglfllatnre  can  Modify  Bnlee  of  evidence  at  any  time. 

Approved  in  Frame  v.  Plumb,  138  Wis.  189,  118  N.  W.  1001,  wit- 
ness may  be  rendered  incompetent  by  statute  passed  after  commence- 
ment  of  litigation. 

61  Cal.  110-111,  THOMPSON  Y.  HANCOCK. 

There  la  Nothing  In  Political  Code. which  prohibits  sale  of  sixteenth 
or  thirty-sixth  section  to  one  who  has  contracted  to  convey  to  an- 
other a  part  of  the  land. 

Approved  in  Bry^n  v.  Graham,  5  Cal.  App.  603,  91  Pac.  115,  agree- 
ment to  sell  state  lands  uncovered  by  recession  of  lake,  made  after 
application  and  before  issuance  of  certificate,  is  not  forbidden. 

61  CaL  116-118,  COLLIEB  ▼.  8TEINHABT. 

Liability  of  liaater  for  Injuries  to  Servant  by  incompetency  of 
fellow-servant.     See  note,  25  L.  R  A.  715. 

Dnty  of  Master  Witb  Bespect  to  Employment  of  his  servants. 
See  note,  48  L.  R.  A.  371. 

Vice-prlncipalBhip  Considered  With  Beference  to  superior  rank  of 
negligent  servant.    See  note,  51  L.  R.  A.  561,  567. 

Vice-principalship  as  Determined  Witli  Beference  to  character  of 
act  causing  injury.     See  note,  54  L.  R.  A.  43. 

Miscellaneous. — Cited  in  Hardesty  v.  Largey  Lumber  Co.,  34  Mont. 
163,  86  Pac.  33,  allowing  recovery  for  injuries  to  servant  from  falling 
of  improperly  piled  lumber. 

61  CaL  120-126,  PEABSON  v.  PEABSON. 

A  Marriage,  Valid  by  Law  of  tbe  Place  where  it  was  contracted, 
is  valid  in  the  state,  though  it  would  have  been  invalid  if  contracted 
here. 

Approved  in  Estate  of  Campbell,  12  Cal.  App.  722,  108  Pac  675, 
but  holding  slave  marriage  invalid  under  laws  of  Missouri. 

Law  Governing  Validity  of  Marriage.    See  note,  57  L.  R.  A.  168. 

Distinguished  in  Estate  of  Mackay,  3  Cof.  Prob.  323,  marriage, 
invalid  under  laws  of  this  state,  claimed  to  have  been  contracted 
elsewhere,  must  be  proved  by  preponderance  of  evidence. 

61  Cal.  125-128,  OTABBEL  v.  HABNEY. 

If  There  is  Discrepancy  Between  Map  and  survey  of  town,  survey 
must  prevail. 

Distinguished  in  Carlyle  v.  Sloan,  44  Or.  367,  75  Pac.  221,  one 
buying  city  lot  shown  on  plat  to  border  on  ocean  is  not  bound  by 
survey  indicating  otherwise. 

61  Cal.  128-133,  CXJNNINaHAM  v.  CBOWLEY. 

If  Certificate  of  Purchase  of  State  Lands  is  improperly  issued,  sub- 
sequent applicant  may  raise  contest  in  register's  office  as  to  right  to 
purchase  land. 
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Difltinguiglied  in  Dollenmayer  ▼.  Pryor,  150  Cal.  4,  87  Pac.  617, 
one  who  claims  no  interest  in  land  cannot,  by  mere  protest,  contest 
right  of  one  holding  certificate  of  purchase  from  state. 

51  Oal.  188-140,  HIDDEN  ▼.  DAVI8S0N. 

In  Taking  Land  for  Public  Highway,  holder  of  legal  title  is  the 
only  necessary  party. 

Approved  in  Birmingham  etc.  B.  B.  Co.  v.  Louisville  etc.  B.  B.  Co., 
152  Ala.  430,  44  So.  681,  reaffirming  rule;  Hawaiian  Commercial  etc. 
Co.  ▼.  Wailuku  Sugar  Co.,  11  Haw.  763,  alleged  equitable  owner  can- 
not restrain  condemnation  proceedings  against  holder  of  legal  title 
on  ground  that  latter  will  not  properly  protect  interests  of  equitable 
claimant. 

■ 

61  CaL  140-142,  0ANEA  ▼.  SOUTHEBN  PACIFIC  B.  B.  CO. 

Fact  That  Plaintiff  waa.  Held  to  answer  for  offense  is  prima  facie 
evidence  of  probable  cause. 

Approved  in  Johnson  v.  Southern  Pacific  Co.,  157  Cal.  339,  107 
Pac.  613,  and  Schultz  v.  Greenwood  Cemetery,  190  N.  Y.  281,  83  N. 
E.  43,  both  reaffirming  rule;  Holliday  v.  HoUiday  (Cal.),  53  Pac.  44, 
order  requiring  plaintiff  to  give  undertaking  to  keep  the  peace  is 
conclusive  evidence  of  probable  cause. 

Acquittal  or  DlacUarge  on  Grimlnal  Charge  as  evidence  of  want 
of  probable  cause.    See  note,  64  L.  B.  A.  488. 

51  CaL  142-146,  MEYEB  v.  METZLEB. 

Brick  Wall  That  Projects  Over  Adjoining  Lot  so  as  to  prevent 
raising  of  building  is  nuisance. 

Approved  in  Huber  v.  Stark,  124  Wis.  362,  109  Am.  St.  Bep.  937, 
102  N.  W.  14,  granting  injunction  against  permitting  water  to  flow 
from  roof  upon  adjacent  premises.    • 

61  Oal.  145-146,  FLAHEBTT  v.  KELLT. 

One  District  Court  lias  No  Jurisdiction  to  enjoin  judgment  rendered 
in  another  district  court. 

Approved  in  In  re  Burton,  5  Cof.  Prob.  237,  refusing  to  review 
orders  in  probate  of  superior  court  of  another  county. 

51  CaL  146-151,  McCBEA  v.  HAEA8ZTHY. 

Order  Directing  Publication  of  Notice  of  probate  need  not  direct 
how  often  notice  shall  be  published,  if  it  requires  the  publication 
to  be  according  to  the  statute. 

Distinguished  in  Estate  of  McLaughlin,  1  Cof.  Prob.  82,  semble, 
that  notice  of  probate  in  daily  paper  should  be  published  as  often 
as  the  paper  is  issued. 

Ejectment  by  Executor  or  Administrator.  See  note,  136  Am.  St. 
Bep.  82. 

61  Cal.  151-163,  MONDBAN  v.  GOUZ. 

Plaintiff  must  Eecover,  if  at  All,  on  cause  of  action  set  out  in  his 
complaint. 

Approved  in  Eidinger  v.  Sigwart,  13  Cal.  App.  674,  110  Pac.  524, 
where  complaint  is  based  upon  quantum  meruit,  recovery  cannot 
be  had  upon  express  contract. 
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51  0«L  153-165,  DUBBEB8  ▼.  GOUZ. 

Oovrt  cannot  Permit  Person  to  be  substituted  as  plaintiff  on  tbe 
ground  that  tbe  person  substituted  was  the  real  party  in  interest  at 
the  commencement  of  the  action. 

Approved  in  Willamette  Tent  etc.  Co.  v.  West  Coast  Grocery  Co., 
2  Alaska,  6,  reaffirming  role. 

Distinguished  in  Merced  Bank  v.  Price,  9  Cal.  App.  189,  98  Pae. 
389,  where  plaintiff  and  its  pledgee  were  both  interested  in  cause 
of  action,  on  plaintiffs  assigning  to  pledgee,  latter  was  entitled  to 
be  substituted  as  plaintiff. 

Disapproved  in  Franklin  v.  Conrad-Stanford  Co.,  137  Fed.  743,  70 
C.  C.  A.  171,  real  party  in  interest  may  be  substituted  as  plaintiff; 
Hackett  v.  Van  Frank,  119  Mo.  App.  657,  96  8.  W.  250,  where  suit 
commenced  in  names  of  owners  of  all  corporate  stock,  amendment 
substituting  corporation  as  plaintiff  should  have  been  permitted. 

Miscellaneous. — Cited  in  Sears  v.  Dunbar,  50  Or.  39,  91  Pac.  146, 
dismissing  appeal  from  order  substituting  party  plaintiff. 

61  Oal.  158-164,  HOLLIKSHEAD  ▼.  SIMMS. 

One  Who  Fraodulently  Obtains  Title  to  public  land  in  which  an- 
other has  pre-emption  right  holds  in  tmst  for  latter. 

Approved  in  Pollard  v.  McKenney,  69  Neb.  749,  96  N.  W.  681, 
wife  who  obtains  conveyance  of  property  from  husband  on  promise 
to  make  certain  disposition  thereof  among  heirs,  will  be  held  as  con- 
structive trustee;  Tonopah  &  Goldfield  B.  B.  Co.  v.  Fellanbaum,  32 
Nev.  295,  107  Pae.  887,  prior  occupants  entitled  to  relief  against  pat- 
ent for  lands  in  lieu  of  lands  relinquished  within  forest  reserve. 

51  CaL  166-169,  GOODWIN  ▼.  NI0KEB80N. 

Note  will  be  Bead  in  Connection  with  contract  referring  to  it. 

Approved  in  Myrick  v.  Purcell,  95  Minn.  134,  103  N.  W.  903,  payee 
has  no  right  to  sell  notes  in  vioIatio;i  of  contemporaneous  written 
agreement. 

Oontemiraraneoiis  Agreements  and  Their  Breach  aa  defense  to  note. 
See  note,  43  L.  B.  A.  469,  474. 

61  Cal.  175-178,  HILL  ▼.  HASKIN. 

Though  a  Material  Fact  is  Stated  only  inferentially,  the  pleading 
is  good  after  judgment. 

Approved  in  Wells,  Fargo  &  Co.  v.  McCarthy,  5  Cal.  App,  311,  90 
Pac.  207,  allegation  of  ownership  of  note  and  mortgage  implies  valid 
assignment  thereof  to  plaintiff;  Dillon  v.  Cross,  5  Cal.  App.  768, 
91  Pac.  440,  that  defendant  agreed  to  keep  money  for  plaintiff  in- 
ferentially pleaded;  Nevin  v.  Gary,  12  Cal.  App.  5,  106  Pac.  423, 
reliance  upon   false  representations  inferentially  alleged. 

51  Oal.  180-181,  BONNEB  v.  QUACKENBUSH. 

Court  will  not  Beview  Evidence  if  there  is  no  specification  in  the 
bill  of  exceptions  of  the  particulars  in  which  the  evidence  is  alleged 
to  be  insufScient. 

Approved  in  Davis  t.  Lamb  (Cal.),  35  Pac.  308,  reaffirming  rule. 

51  Cal.  181-184,  KING  ▼.  CONNOLLY. 

Notice  to  Quit  When  Holding  ia  by  tenancy  at  wiU.  See  note,  120 
Am.  St.  Rep.  43. 
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61  Cal.  184-186,  CUBBY  ▼.  BOUNDTBEE. 

Where  Tliree  Defendants  are  Jointly  Sned  as  partners,  the  court 
should  not  enter  judgment  against  two  of  them  only. 

Distinguished  in  Cole  v.  Roebling  Construction  Co.,  156  Cal.  450, 
305  Pac.  258,  court  may  render  several  judgment  by  default  against 
one  joint  tort-feasor,  and  allow  action  to  proceed  against  other. 

61  Cal.  191-193,  TTLEB  v.  HEALET. 

Wbere  Witness  has  Been  Once  Examined,  it  is  within  discretion 
of  court  to  allow  him  to  be  recalled  by  same  party  for  further  ex- 
amination. 

Approved  in  Bevine  v.  Modern  Nat.  Reserve,  42  Mont.  334,  111  Pac. 
1033,  it  is  within  discretion  of  court  to  permit  plaintiff  to  reopen  case 
after  motion  for  nonsuit. 

6l  Cal.  194-197,  SWEBY  T.  CENTBAL  PACIFIC  B.  B.  CO. 

In  Action  by  Abutting  Land  Owner  for  obstructing  street,  evidence 
of  market  value  of  land  is  inadmissible. 

Approved  in  Co<ats  v.  Atchison  etc.  Ry.  Co.,  1  Cal.  App.  444,  82  Pac^ 
642,  measure  of  damages ^in  such  case  is  compensation  for  all  detri- 
ment proximately  caused;  Meek  v.  De  Latour,  2  Cal.  App.  265,  83  Pac. 
302,  such  eviden>ce  inadmissible  in  cu^tion  to  abate  nuisance,  such  as 
cream  of  tartar  works,  and  for  damages. 

If  Conveyance  of  City  Lots  bounds  them  on  street,  title  to  street 
itself  does  not  pass. 

Approved  in  Betcher  y.  Chicago  etc.  Ry.  Co.,  110  Minn.  236,  124 
N.  W.  1099,  reaffirming  rule. 

Miscellaneous. — Cited  in  Coats  v.  Atchison  etc.  Ry.  Co.,  1  Cal.  App. 
443,  82  Pac.  641,  permission  of  city  to  use  street  for  railroad  purposes 
does  not  affect  question  of  damages  to  abutting  land,  owner. 

61  Cal.  198-202,  SPECT  ▼.  OBEOO. 

Where  Both  Parties  in  Ejectment  claim  title  from  same  person, 
conveyance  from  former  owner  to  that  person  need  not  be  proved. 

Approved  in  Horswill  v.  Farnham,  16  S.  D.  416,  92  N.  W.  1083, 
reaffijming  rule;  Dondero  v.  0*Hara,  3  Cal.  App.  640,  86  Pac.  988, 
where  both  parties  claimed  possession  from  common  source,  one  show- 
ing prior  possession  had  better  title. 

61  CaL  206-210,  BEYKOLD8  v.  HOSBffEB. 
Bight  of  Prior  Appropiatlon  of  Water.    See  note,  30  L.  R.  A.  673. 

61  CaL  210-212,  Mcdonald  v.  mountain  view  homestead 

ASSOCIATION. 

If  Complaint  Avers  Making  of  Contract  for  sale  of  real  estate,  it 
is  not  necessary  to  allege  that  it  was  in  writing. 

Approved  in  Levy  v.  Ryland,  32  Nev.  469,  470,  109  Pac.  908,  where 
complaint  is  silent  as  to  whether  contract  was  oral  or  written,  defense 
of  statute  of  frauds  cannot  be  raised  by  demurrer. 

61  CaL  222-223,  PONCE  v.  McELVY. 

Complaint,  Superseded  by  Amendment,  is'  inadmissible  in  evidence 
against  plaintiff. 

Distinguished  in  PoUitz  v,  Wickersham,  150  Cal.  248,  88^  Pac.  915, 
admissions  in  claim  against  estate  of  decedent,  presented  prior  Uy  one 
sued  upon,  admissible. 
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DiBapproved  in  Liane  ▼.  Choctaw  etc.  B.  B.  Co.,  19  Okl.  328,  91  Pac. 
884,  admission  contained  in  saperseded  pleading  it  competent,  bat 
must  be  introduced  in  evidence. 

61  Oal.  223-227,  WHEELOCK  ▼.  PAOIPIO  PNEUMATIC  GAS    00. 

Uailanldated  Damages  may  Oonstitate  Valid  counterclaim. 

Approved  in  PennAmerican  Plate  Glass  Co.  T.  Harshaw,  46  Ind. 
App.  654,  90  N.  E.  1050,  reaffirming  rule. 

51  OaL  229-236,  CENTRAL  PACIFIC  B.  B.  CO.  ▼.  HOWABD. 

Exemption  from  Taxation  or  Assessment  of  lands  owned  by  gov- 
ernmental bodies,  or  in  which  they  have  an  interest.  See  note,  132 
Am.  St.  Bep.  342,  343. 

61  CaL  239-241,  CUBTI8  ▼.  SPBAOUE. 

Wherv  Indorser  of  Promissory  Note  promises,  after  maturity,  to 
pay  same,  knowing  that  demand  and  notice  have  not  been  made,  he 
dispenses  with  such  demand  and  notice. 

.  Approved  in  Stanley  v.  McElrath  (Cal.),  22  Pac.  675,  in  action 
against  maker  of  note  for  amount  paid  by  indorser,  it  is  no  defense 
that  indorser  paid  without  proper  demand  and  notice. 

Necessity  of  New  Consideration  to  support  waiver  of  failure  to  give 
notice  of  dishonor,  or  subsequent  promise  by  indorser.  See  note,  29 
L.  B.  A.  810. 
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61  Cal.  242-243,  MASCABEL  ▼.  BAFF0X7B. 

Miscellaneous. — Cited  in  Hildreth  v.  Williams  (Cal.),  33  Pac.  1113, 
where  stipulation  for  attorney's  fee  in  no,te  does  not  fix  amount, 
reasonable  sum  will  be  allowed. 

61  CaL  243-254,  21  Am.  Bep.  704,  PEOPLE  ▼.  HIBEBNIA  SAYXNGS 
ETC.  SOCIETT. 

Credits  cannot  be  Taxed  as  Property,  even  if  secured  by  mortgage. 

Approved  in  State  v.  Fleming,  70  Neb.  536,  97  N.  W.  1068,  in  mak- 
ing return  of  taxable  property,  taxpayer  may  deduct  his  debts  from 
his  credits;  State  v.  Parmenter,  50  Wash.  177,  96  Pac.  1049,  omission 
of  credits  from  scheme  of  taxation  does  not  violate  requirement  that 
all  actual  property  shall  be  taxed. 

,  Distinguished  in  Kingsley  v.  Merrill,  122  Wis.  199,  99  N.  W.  1048, 
67  L.  B.  A.  200,  holding  that  credits  may  be  taxed,  in  view  of  different 
constitutional  provision. 

Disapproved  in  Hackfeld  v.  Luce,  4  Haw.  175,  181,  182,  debts  se- 
cured by  mortgage  on  real  and  personal  property  are  subject  to  taxa- 
tion, though  mortgaged  property  is  also  taxed  at  its  full  value. 

Power  to  Tax  Mortgages.    See  note,  16  L.  B.  A.  60. 

Taxation.    See  note,  132  Am.  St.  Rep.  527. 

Taxation  of  Mortgage  and  Beal  Estate  at  full  value  as  double  tax- 
ation.   See  note,  23  L.  B.  A.  (n.  s.)  154. 

Constltational  Equality  in  Belation  to  corporate  taxation.  See 
note,  60  L.  B.  A.  366. 

Outstanding  Accounts  as  "Property"  or  "credits"  subject  to  taxation. 
See  note,  29  L.  B.  A.  (n.  s.)  61. 

Power  of  State  Legislature  to  exempt  from  taxation.  See  note,  19 
L.  B.  A.  79. 
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51  Cal.  255,  OOUNT?  OF  MONTEBET  T.  McKEE. 

Attadunent  may  be  laraad  upon  official  bond  of  county  treasurer. 

Disapproved  in  Ancient  Order  of  Hibernians  v.  Sparrow,  29  Mont. 
135,  101  Am.  St.  Bep.  563,  74  Pac.  198,  64  L.  B.  A.  128,  attachment  will 
not  issue  upon  bond  eonditioned  to  be  Toid  if  principal  performed  his 
contract. 

61  Oal.  255-268,  McLEAK  ▼.  BLUE  POINT  GRAVEL  HININa  CO. 

An  Employer  la  not  Liable  for  Injury  to  an  employee  caused  by 
the  negligence  of  fellow-employee,  even  though  the  latter  was  superior 
of  former. 

Approved  in  Yestner  v.  Northern  California  Power  Co.,  158  Cal.  287, 
110  Pac.  919,  employer  not  liable  for  injury  to  employee  because  fore- 
man ordered  him  to  go  where  he  was  in  danger  from  falling  tree; 
Leishman  v.  Union  Iron  Works,  148  Cal.  282,  113  Am.  St.  Bep.  243, 
83  Pac.  34,  3  L.  B.  A.  (n.  s.)  500,  foreman  of  carpenter-shop  fellow- 
servant  of  iron-molder;  Hardesty  v.  Largy  Lumber  Co.,  34  Mont.  163, 

86  Pac.  33,  allowing  recovery  to  employee  injured  by  fall  of  lumber 
improperly  piled. 

Vlce-prindpalshlp  Considered  With  Reference  to  superior  rank  of 
negligent  servant.    See  note,  51  L.  B.  A.  516,  520,  560,  5&3. 

Servant  Charged  With  Duty  to  Warn  other  servants  of  danger  as 
vice-principal.    See  note,  4  L.  B.  A.  (n.  s.)  1162. 

Liability  of  Master  for  Injuries  to  servant  by  incompetency  of 
fellow-servant.    See  note,  25  L.  B.  A.  711. 

Delegability  of  Master's  Duty  to  instruct  or  warn  servants.  See 
note,  26  L.  B.  A.  (n.  s.)  641. 

Duty  of  Mine  Owners  to  Prevent  Injury  to  employees.    See  note, 

87  Am.  St.  Bep.  561,  575. 

61  Oal.  26ft-260,  BfELTON  ▼.  LAMBARD. 
Cotenancy  in  Mines.    See  note,  91  Am.  St.  Bep.  889. 

51  Oal.  260-262,  GIACCOMINI  v.  BULKELEY. 

Evidence  of  Probable  Produce  from  Cattle  is  admissible  on  question 
of  damages  for  destruction  of  grass  on  dairy  farm. 

Approved  in  Sacchi  v.  Bayside  Lumber  Co.,  13  Cal.  App.  85,  108 
Pac.  890,  allowing  recovery  for  prospective  profits  from  operating 
dairy. 

Damages  for  Tort  as  Affected  by  loss  of  profits.  See  note,  '52  L. 
B.  A.  46. 

Extent  of  Trespasser's  Liability  for  consequential  injuries.  See 
note,  53  L.  B.  A.  629. 

61  CaL  262-264,  DOWD  v.  CLARKE. 

Judgment  cannot  Stand  unless  there  are  full  findings  on  all  material 
issues. 

Approved  in  Dillon  Implement  Co.  v.  Cleaveland,  32  Utah,  5,  88  Pac. 
671,  reaffirming  rule;  Chung  v.  Stephenson,  50  Or.  248,  89  Pac.  806, 
failure  to  make  finding  may  be  reviewed  on  appeal  though  no  excep* 
tion  taken. 

61  CaL  26^269,  SANBORN  v.  BELDEN. 
The  Legislature  cannot  Anthorlze  Placing  Railroad  Corporation  in 

possession   of  land,  pending   eminent   domain  proceediugSi   upon   its 
giving  security  to  pay  damages. 
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Approved  in  City  of  WaterbuTy  v.  Piatt  Bros.  78  Conn.  441,  56  Atl. 
858,  legislature  not  authorized  to  fix  compensation  to  be  paid  annually 
during  stated  number  of  years. 

Distinguished  in  Portneuf  Irr.  Co.  litd.  v.  Budge,  16  Idaho,  122,  123, 
100  Pac.  1048,  party  seeking  to  condemn  may  be  let  into  possession 
upon  tender  of  compensation  fixed  by  three  commissioners  appointed 
by  court. 

Wben  Title  Passee  In  Condemnation  ProceedlngB.  See  note,  16  L. 
B.  A.  (n.  8.)  539. 

61    Oal.    268-273,    OONSOLIDATED   CHANNEL   CO.   T.    CENTRAL 
FACIFIO  B.  B.  CO. 

The  Leglslatnre  cannot  Autborisa  the  Taking  of  private  property 
for  a  purely  private  industry. 

Approved  in  County  of  Sutter  t.  Nicols,  152  Cal.  694,  93  Pac.  874, 
15  L.  B.  A.  (n.  s.)  616,  private  property  cannot  be  lawfully  taken  or 
damaged  in  behalf  of  the  hydraulic  gold  mining  industry;  Great  West- 
ern Nat.  Gas  A  Oil  Co.  t.  Hawkins,  30  Ind.  App.  575,  66  N.  E.  771, 
natural  gas  company,  in  proceeding  to  condemn  for  pipe-line,  must 
show  that  it  is  engaged  in  furnishing  gas  to  public;  Brown  v.  Gerald, 
lOO  Me.  362,  109  Am.  St.  Bep.  526,  61  Atl.  790,  70  L.  B.  A.  472,  private 
property  cannot  be  taken  for  generating  and  supplying  electric  power. 

Distinguished  in  Madera  By.  Co.  v.  Baymond  Granite  Co.,  3  Cal. 
App.  675,  87  Pac.  30,  legislature  may  authorize  condemnation  for  spur 
track;  Los  Angeles  County  v.  Beyes  (Cal.),  32  Pac.  234,  legislature 
may  authorize  condemnation  of  lands  for  private  road;  Shasta  Power 
Co.  V.  Walker,  149  Fed.  570,  allowing  condemnation  of  land  for  water 
ditch  to  furnish  electricity  to  public. 

Uses  for  Which  Power  of  eminent  domain  cannot  be  exercised.  See 
note,  102  Am.  St.  Bep.  829. 

Exercise  of  Eminent  Domain  for  mining  road.  See  note,  1  L.  B.  A. 
(n.  8.)  978. 

Exercisability  of  Eminent  Domain  for  production  of  gold.  See 
note,  15  L.  B.  A.  (n.  e.)  616. 

Existence  of  Public  Use  as  question  for  courts.  See  note,  88  Am. 
St.  Bep.  929,  936. 

Judicial  Power  Over  Eminent  Domain.  See  note,  22  L.  B.  A.  (n. 
B.)  53,  86,  156. 

51  Cal.  275-277,  McKEE  v.  MONTEBEY  COUNTY. 

County  Treasorer,  Having  Beceived  Moneys,  as  such,  must  turn 
them  over  to  (lis  successor. 

Approved  in  Board  of  Commrs.  v.  Dickey,  86  Minn.  339,  90  N.  W. 
779,  clerk  of  district  court  cannot  dispute  right  of  county  to  fees 
received  in  excess  of  legal  amounts. 

51  CaL  277-278,  LADD  v.  TULLY. 

A  Finding  "That  All  the  Material  Facts  set  forth  in  the  complaint 
are  true"  is  insufficient. 

Approved  in  Holt  Mfg.  Co.  v.  Collins,  154  Cal.  276,  97  Pac.  520, 
reaffirming  rule;  Sharp  v.  Frank  (Cal.),  41  Pac.  861,  finding  that  deed 
was  not  executed  with  intent  "improperly  to  hinder  or  delay  cred- 
itors," too  indefinite  to  support  judgment. 


8dl  NOTES  ON  CAUFOBNIA  BEPOBTa    51  Gal.  278-303 

61  Cal.  27a-279»  PEOPLE  ▼.  EIN8ET. 

Defendant  Pleading  not  Guilty  and  former  eonviction  or  acquittal 
ia  entitled  to  a  verdict  on  each  plea. 

Approved  in  People  v.  O'Leary  (Cal.),  IC  Pac.  885,  State  v.  Kieflfer, 
17  S.  D.  69,  95  N.  W.  290,  and  State  v.  Creechley,  27  Utah,  145,  75 
Pac.  385,  all  reaffirming  rule;  Ex  parte  King,  10  Cal.  App.  283,  101 
Pac.  311,  but  holding  that  point  cannot  be  raised  on  habeas  corpus; 
Storm  V.  Territory,  12  Ariz.  34,  94  Pac.  1102,  but  holding  failure  to 
instruct  jury  to  find  on  plea  of  former  acquittal  harmlesa  error  where 
there  was  no  evidence  to  support  plea. 

51  Cat  280-281,  EX  PARTE  AH  PEEN. 

Act  of  Police  Magistrate  in  committing  minor  to  industrial  school 
does  not  amount  to  criminal  prosecution. 

Approved  in  Marlow  v.  Commonwealth,  142  Ky.  117,  133  S.  W.  1141, 
juvenile  court  act  not  invalid  because  no  jury  trial  provided  for. 

Restraint  on  Freedom  as  Impairment  of  child's  constitutional  rights. 
See  note,  18  L.  B.  A.  (n.  s.)  887,  890. 

61  Oal.  285-288,  EX  PARTE  ROSENBLAT. 

Right  to  Refuse  Extradition  Where  FogitiYe  is  in  custody  in  asy- 
lum state.     See  note,  112  Am.  St.  Bep.  115. 

Right  to  Detain  Fugitive  to  await  extradition  papers.  See  note,  26 
L.  B.  A.  34.  f 

Extradition  of  Person  Under  Confinement  in  asylum  state.  See 
note,  24  L.  B.  A.  (n.  s.)  801. 

Miscellaneous. — Cited  in  Opinion  of  the  Justices,  201  Mass.  610,  89 
N.  E.  175,  offender  need  not  be  delivered  up  for  extradition  where  he 
has  been  held  to  answer  for  crime  against  laws  of  state  of  refuge. 

61  OaL  288-295,  TITCOMB  ▼.  KIRK. 

Acts  of  Congress  Do  not  Authorize  the  excavation  of  a  ditch  across 
a  mining  claim  located  prior  to  the  ditch. 

Beaffirm-ed  in  Mipcene  Ditch  Co.  v.  Jacobdon,  2  Alaska,  573. 

51  CaL  295-298,  GONZALES  v.  WASSON. 

Where  Provisions  of  Different  Codes  Conflict,  they  should  be  so 
construed,  if  possible,  that  effect  will  be  given  to  eaeb. 

Approved  in  Estate  of  Bedell,  3  Cof.  Prob.  82,  reaffirming  rule. 

^1  Cal.  298-301,  COOPER  ▼.  8HEPARDS0N. 

If  Snillcient  Money  is  Paid  to  Comity  Treasurer  to  redeem  land  sold 
for  taxes,  redemption  is  effected,  even  if  receipt  is  not  filed  with 
recorder. 

Approved  in  Boach  v.  State,  148  Ala.  428,  39  So.  688,  where  one 
pays  necessary  amount  to  probate  judge,  redemption  is  effected  though 
certificate  of  redemption  not  issued  until  after  redemption  period. 

Validity  of  Tax  Sales  Where  Nonpayment  is  due  to  mistake  or 
negligence  of  tax  officers.    See  note,  20  L.  R.  A.  489. 

61  Cal.  S01--303,  OOLDSTEIN  ▼.  KELLT. 

Injunctions  Against  Execution   Sales  or  other  proceedings   under 
final  process.    See  note,  30  L.  R.  A.  108. 
2  del.  Notei— 5S 
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61  Oal.  30S-307,  BABKBS  ▼.  JONES. 

The  Headnotae  In  fbe  Practice  Act  are  entitled  to  more  eonsident- 
tion  in  explaining  donbtfal  language  than  the  title  of  the  entire  act. 

Approved  in  Dungan  v.  Superior  Court,  149  Cal.  102,  84  Pae.  769, 
first  filing  of  pet i ton  for  letters  of  administration  eonstitutes  first  "ap- 
plication" therefor;  Bettencourt  v.  Sheehy,  157  Cal.  702,  109  Pac.  91, 
marginal  notes  of  code  commissioners  limit  and  define  sections  to 
which  they  refer;  In  re  Wisner,  36  Mont.  308,  92  Pae.  960,  headnotes  in 
code  are  portions  of  code  itselif. 

If  Oom]iUl2it  for  Cutting  Down  Treea  on  land  of  another  does  not 
allege  that  defendant  cut  them  down  knowingly,  willfully  or  malici: 
eusly,  treble  damages  cannot  be  recovered. 

Approved  in  Menasha  W.  W.  Co.  v.  Spokane  ete.  By.  Co.,  19  Idahoi 
592,  594,  115  Pac.  24,  25,  reaffirming  rule. 

51  OaL  313-S16,  FAT  T.  COBB. 
Bbam  Pleadings.    See  note,  113  Am.  St.  Bep.  643,  649. 

61  OaL  319-322»  PEOPLE  ▼.  FISHEB. 

To  Constitute  Araon  It  is  Sufficient  that  building  burned  was  capable 
•f  affording  shelter  for  human  beings. 

Approved  in  State  v.  Lintner,  19  S.  D.  450,  104  N.  W.  206,  box-car 
may  be  subject  of  arson. 

In  Indictment  for  Arson  in  Second  Degree  it  is  not  necessary  to  de- 
scribe building  burned  as  property  of  occupant. 

Beaffirmed  in  State  v.  Gilligan,  23  B.  I,  403,  50  Atl.  845. 

51  Cal  325-328,  PEOPLE  ▼.  CABBICK. 

State  Officers  bare  No  Bight  to  issue  patent  pending  contest. 

Approved  in  Blakeley  v.  Kingsbury,  6  Cal.  App.  710,  93  Pae.  131, 
mandamus  will  not  lie  to  compel  issuance  of  patent,  though  there  was 
a  period  before  order  of  reference  when  petitioner  might  have  ob- 
tained patent. 

51  Cal.  828-341,  STOCKTON  ETC.  B.  B.  CO.  ▼.  STOCKTON. 

If  Duty  is  to  be  Performed  by  an  Officer  upon  the  happening  of  an 
event,  he  cannot  capriciously  refuse  to  perform  it  on  the  plea  that 
he  is  not  satisfied  that  it  has  happened. 

Approved  in  Inglin  v.  Hoppin,  156  Cal.  489,  105  Pac.  585,  applying 
rule  to  action  on  petition  for  establishment  of  independent  reclama- 
tion district;  French  v.  Jones,  191  Mass.  530,  78  N.  E.  121,  7  L.  B.  A. 
(n.  s.)  525,  superintendent  of  streets  could  not  arbitrarily  refuse  to 
allow  street  railway  company  to  remove  its  rails  imbedded  in  street. 

Distinguished  in  Van  Vleck  v.  Board  of  Dental  Examiners  (Cal.), 
48  Pac.  225,  action  of  board  in  finding  examination  or  diploma  from 
dental  college  unsatisfactory   is  final. 

51  CaL  341^44,  OILSON  QXTABTZ  MINING  CO.  T.  OILSON. 

Corporation  may  Introduce  Parol  Evidence  to  contradict  resolution 
as  spread  upon  minutes. 

Approved  in  Just  v.  Idaho  Canal  etc.  Co.,  16  Idaho,  660,  133  Am.  St. 
Bep.  140,  102  Pae.  387|  verity  of  minutes  may  be  attacked  by  minority 
stockholders. 
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61  Oal.  845-351,  21  Am.  Bap.  718,  NEWHAXIi  ▼.  OENTEAL  PAOIFIO 

a.s.oo. 

Bights  and  Liabilities  of  Assignees  of  bills  of  lading.  See  note,  105 
Am.  St.  Bep.  366. 

51  Oal.  362^64,  AIJ.EN  T.  BEED. 

Wbere,  Tbrongb  Mutual  Mistake,  a  fence  is  not  bnUt  on  the  true 
boundary  line,  title  to  the  interrening  land  is  not  acquired  hj  adverse 
possession. 

Approved  in  Smith  t.  Bobarts  (Cal.),  9  Pac.  106,  reaffirming  rule. 

51  OaL  865-^67,  TOXTLEB  v.  BAN  DIEOO  ETC.  B.  B.  00. 

A  Oorporation  Deriving  Benefit  from  the  performance  of  a  contract 
not  in  writing  is  liable  to  the  extent  of  the  benefit  received. 

Approved  in  Bank  of  Yolo  v.  Weaver  (Cal.),  31  Pac.  160,  holding 
corporation  liable  for  money  borrowed;  Hamilton  v.  Bates  (Cal.),  36 
Pac.  306,  but  holding  corporation  not  shown  to  have  received  any 
benefit. 

Distinguished  in  Pacific  Hill  Co.  v.  Inman,  50  Or.  28,  90  Pac.  1101, 
party  to  executory  contract  cannot  by  ratification  of  void  act  create 
liability  in  its  favor  against  other  party. 

51  Oal.  369-370,  BANK  OF  MENDOCINO  y.  OHAIJ"ANT. 

Illegal  Tax,  Paid  Under  Protest,  may  be  recovered. 

Distinguished  in  Decker  v.  Perry  (Cal.),  35  Pac.  1019,  assessment 
paid  to  irrigation  district  cannot  be  recovered  where  no  sale  threatened. 

Solvent  Debts,  Promissory  Notes  and  mortgages  are  not  liable  to 
taxation. 

Approved  in  State  v.  Fleming,  70  Neb.  536,  97  N.  W.  1068,  in  mak- 
ing return  of  taxable  property,  taxpayer  may  deduct  his  debts  from 
his  credits. 

51  Oal.  371^72,  PEOPLE  ▼.  ABDAOA. 

Conviction  of  Bape  cannot  be  had  on  the  uncorroborated  and  in- 
herently improbable  testimony  of  the  prosecutrix. 

Distinguished  in  People  v.  Moore,  155  Cal.  241,  100  Pac.  690,  hold- 
ing rule  inapplicable  where  only  question  was  as  to  defendant's  inten- 
tion; People  V.  Ah  Lung,  2  Cal.  App.  280,  83  Pac.  297,  holding  testi- 
mony of  prosecutrix  sufficiently  corroborated;  People  v.  Caulfield,  7 
Cal.  App.  657,  95  Pac.  666,  testimony  of  prosecutrix  sufficiently  cor- 
roborated by  her  physical  condition  and  the  silence  of  defendant  when 
charged  with  crime;  Beeves  v.  Territory,  2  Okl.  Cr.  359,  101  Pac.  1042, 
error  for  court  to  charge  that  conviction  cannot  be  had  on  uncorrobo- 
rated testimony  of  prosecutrix. 

51  Oal.  372-374,  PEOPLE  V.  AH  SINO. 

What  Oonstitntes  Beasonable  Doubt  in  criminal  cases.  See  note,  17 
L.  B.  A.  709. 

51  OaL  375-876^  EX  PABTE  GBANIOE. 

Question  Whether  Order  Holding  Accused  Person  to  answer  on  crimi- 
nal charge  is  erroneous  cannot  be  considered  on  habeas  corpus. 

Approved  in  Young  v.  Fain,  121  Ga.  741,  49  S.  £.  732,  errors  in  trial 
of  peace  warrant  proceeding  cannot  be  reviewed  on  habeas  corpus. 
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61  Cal.  376-379,  PEOPIf  ▼.  ICUBPHT. 

Veaue  most  be  Proved  as  charged. 

Approved  in  People  y.  Meseroa,  16  Cal.  App.  278,  116  Pae.  679,  in 
proflecution  for  embezzling  money  by  cashing  che<^ke  in  San  Frait- 
ci&co  which  wero  intrueted  to  def'ondant  in  Alameda,  venue  ii  in 
San  Franciaco. 

51  Oal.  379-381,  KINSBY  v.  GREEN. 

MiscellaneouB. — Cited  in  Robinson  v.  Mair,  151  Cal.  125,  90  Pac.  524, 
ordering  new  trial,  in  action  to  quiet  title  as  to  specified  pieces  of 
property  only. 

51  Cal.  381-387,  WATERLOO  TITRNPIKE  ROAD  CO.  ▼.  COLE. 

Promise  by  Traveler  to  Pay  Tolls  is  nudum  pactum  if  he  was  under 
no  obligation  to  pay  them. 

Approved  in  McKone  v.  Metropolitan  Life  Ins.  Co.,  131  Wia.  258, 
110  N.  W.  478,  promise  by  insurance  agent  to  make  good  subagent's 
defalcation,  under  mistaken  belief  that  he  was  responsible  therefor,  is 
not  binding. 

51  Cal.  388-404,  RUTLEDCE  T.  MCTRPHY. 

A  Pre-empttoner  has  No  Title  which  may  not  be  abrogated  by  the 
governm<ent  at  any  time  before  final  entry^and  payment. 

Distinguished  in  Cooper  v.  Wilder  (Cal.),  41  Pac.  27,  timber  culture 
claimant,  who  dies  within  two  years  after  entry,  has  interest  capable 
of  devise. 

51  Cal.  404r^06,  BARBER  ▼.  BTTRROW8. 

Where  Written  Agreement,  Intended  to  be  Signed  by  several  persons 
as  parties  thereto,  is  not  signed  by  all,  it  binds  no  one. 

Approved  in  Commonwealth  v.  Bartlett,  190  Mass.  152,  76  N.  E.  608, 
no  complaint  lies  for  enticing  away  seaman,  where  shipping  articles 
not  signed  by  master. 

61  Cal.  406-112,  DEAN  ▼.  DAVIS. 

An  Act  Providing  for  Inclusion  of  specified  territory  in  levee  dis- 
trict creates  public  corporation. 

Approved  in  People  v.  Town  of  Ontario,  148  Cal.  633,  84  Pac.  208, 
supervisors  need  not  give  hearing  on  question  whether  proposition  to 
annex  territory  to  town  shall  be  submitted  to  popular  vote;  People  v. 
San  Joaquin  etc.  Agricultural  Assn.,  151  Cal.  805,  91  Pac.  744,  district 
agricultural  association  is  public  corporation;  People  v.  Haggin,  57 
Cal.  585,  quaere,  whether  point  that  petition  for  formation  of  swamp 
land  district  was  insufficiently  published  can  be  raised  only  by  state; 
In  re  Madera  Irrigation  District,  92  Cal.  323,  27  Am.  St.  Rep.  106,  28 
Pac.  274,  14  L.  R.  A.  755,  act  for  forming  irrigation  districts  need  not 
provide  hearing  for  land  owners  prior  to  organization  of  district; 
Whipple  V.  Tuxworth,  81  Ark.  401,  99  S.  W.  90,  holding  improvement 
district  in  city  to  be  corporation  de  facto;  Mound  City  Land  etc.  Co. 
V.  Miller,  170  Mo.  256,  94  Am.  St.  Rep.  727,  70  S.  W.  726,  60  L.  R.  A. 
190,  upholding  law  providing  for  establishment  of  drainage  districts. 

Distinguished  in  Reclamation  Dist.  No.  70  v.  Sherman,  11  Cal.  App. 
405,  105  Pac.  280,  reclamation  districts  are  not  corporations  as  de- 
fined in  section  284,  Civil  Code,  nor  do  they  come  within  constitutional 
prohibition  against  creating  corporations  by  special  act* 
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• 

If  Patftlon  to  Snpervison  for  Ore&tlon  of  levee  district  appefin 
on  face  to  be  signed  by  owners  of  majority  of  acreage,  and  district 
ia  in  fact  exercising  corporate  powers,  it  oaninot  be  shown  colkitoraUj 
that  persons  owning  majority  of  acreage  did  not  sign  petition. 

Approved  in  Wilcox  v.  Engebretsen,  160  Cal.  2&3,  116  Pac.  752, 
discussing  conclusiveness  of  order  of  council  changing  vtreet  grade 
on  question  of  sufficien-cy  of-  petition  therefor. 

The  Validity  of  a  De  Facto  Corporation  is  not  open  to  collateral 
attack. 

Approved  in  Reclamation  Dist.  v.  McPh«e,  13  Cal.  App.  388,  109 
Pac.  1109,  legality  of  reclamation  district  assessment  does  not  depend 
upon  de  jure  character  of  corporation;  Purdin  >.  Washington  etc. 
Assn.,  41  Wash.  3^,  83  Pac.  724,  validity  of  irrigation  district  cannot 
be  attacked  in  action  to  recover  land  sold  for  nonpayment  of  irriga- 
tion taxes. 

Miscellaneous. — Cited  in  Potter  v.  Santa  Barbara,  160  Cal.  355,  116 
Pac.  1103,  upholding  Permanent  Road  Division  Act  of  1907. 

61  Cal.  412-414,  OONLAK  ▼.  QXJIMBY. 

Wbere  Plaintlfl  Belles  upon  Fact  that  Secretary  of  the  Interior 
awarded  him  land  as  pre-emptor,  defendant  may  prove  adverse  pos- 
session at  time  of  plaintiff's  entry. 

Approved  in  Gilson  v.  Robinson  (Cal.),  7  Pac.  430,  certificate  of  pur- 
chase for  state  lands  is  not  conclusive  against  other  applicant  who  is 
in  adverse  possession. 

51  Cal.  415,  SPEEOLE  ▼.  LEESE. 

It  18  Duty  of  Court  to  Find  upon  each  material  issue,  whether  evi- 
dence is  introduced  upon  issue  or  not. 

Reaffirmed  in  Mitchell  v.  Jensen,  29  Utah,  360,  81  Pac  168. 

Miscellaneous.— -Cited  in  Bryan  v.  Tormey  (Cal.),  21  Pac.  726,  to 
point  that  presumption  may  supply  place  of  direct  evidence. 

51  Oal.  416,  aAN  BENITO  v«  WHITESIDE& 

Action  to  Abate  Nuisance  caused  by  obstruction  of  public  highway 
must  be  brought  in  name  of  road  overseer. 

Reaffirmed  in  Meeervey  v.  Oulliford,  14  Idaho,  143,  93  Pac.  783. 

Distinguished  in  Lincoln  County  v.  Fish,  38  Wash.  107,  80  Pac.  435, 
under  statute,  county  may  sue  to  enjoin  obstruction  of  highway. 

Power  to  Grant  Mandatory  Injunctions.    See  note,  20  L.  R.  A.  165. 

61  Oal.  418-420,  McCUIiLOtrQH  v.  BOARD  OF  EDUCATION. 

Wliat  Use  of  Squares,  Parks,  or  CommonB  is  consistent  with  purpose 
of  dedication.     See  note,  25  L.  R.  A.  (n.  s.)  983. 

51  Oal.  420-423,  PINE  ▼.  CATANIGH. 

Slander  and  Libel  in  Charging  Woman  with  unchastity.  See  note, 
24  L.  R.  A.  (n.  s.)  607. 

Actionable  Character  of  Epithets  imputing  immorality  to  woman. 
See  note,  4  L.  R.  A.  (n.  s.)  562. 

51  OaL  423-424,  WELLS  ▼.  OAHN. 

Where  Owner  of  Building  Makes  Payments  in  good  faith  to  eon- 
tractor,  materialman  can  enforce  lien  only  for  balance,  if  any,  due 
contractor. 
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ApproTed  in  Nason  t.  John,  1  Cal.  App.  540,  82  Pae.  566,  eomplaint 
of  materialman  must  allege  that  something  was  due  contractor. 

Payxnont  to  Oontracton  or  Sabcontracton  as  affecting  liens  of  sub- 
ordinato  claimants.    See  note,  20  L.  B.  A.  661. 

61  OaL  426-429,  DBEW  V.  OENTBAIa  PAOIFIO  B.  B.  00. 
Bigbt  of  Passenger  to  Stop  Orer.    See- note,  28  L.  B.  A.  773. 

61  Cal.  429-430,  SCAHONET  ▼.  AUBBEOOCHEA. 

Courts  will  Take  Judicial  Kotico  of  the  time  of  harvest  in  the  coun- 
ties where  they  preside. 

Distinguished  in  Idtohn  ▼.  Pauly,  11  Cal.  App.  733,  106  Pac.  269,  re- 
fusing to  take  judicial  notice  of  manner  in  which  homes  are  con- 
structed and  used  in  mountain  counties. 

Facts  of  Whlcb  Ooorts  will  take  judicial  notice.  See  note,  124  Am. 
St.  Bep.  27. 

61  OaL  486-439,  ANOmSOLA  T.  ABNAZ. 

Where  the  Testator  Oiyes  His  Executor  full  powdr  to  sell  his  real 
estate,  the  executor  does  not  hold  such  real  estate  in  trust  for  the 
devisees. 

Approved  in  Estate  of  Campbell,  149  Cal.  716,  87  Pac.  574,  limita- 
tion for  fixed  period  of  power  of  executrix  to  sell  is  not  suspension  of 
power  of  alienation  forbidden  by  ^ode. 

61  Cal.  442-446^  WILLIAMS  ▼.  DWINELLE. 

Miscellaneous. — Cited  in  Powhatan  Coal  etc.  Co.  ▼.  Bitz,  60  W.  Va. 
409,  56  S.  £.  263,  9  L.  B.  A.  (n.  s.)  1225,  awarding  prohibition  as  to 
part  of  injunction  beyond  jurisdiction  of  court. 

61  OaL  447-465,  BBAIiT  T.  BEESE. 

ETldenco  WUch  is  not  Best  Eyldenco  must  be  objected  to  on  that 
precise  ground. 

Approved  in  Yaeger  v.  Southern  Cal.  By.  Co.  (CaL),  51  Pac.  192,  ap- 
plying rul-e  to  objection  that  document  is  not  properly  identified. 

Who  may  not  Purchase  at  Judicial,  execution  and  other  compulsory 
sales.    See  note,  136  Am.  St.  Bep.  803. 

61  OaL  468-470,  PEOPIE  ▼.  SHAINWOLD. 

The  Order  of  Proof  Bests  in  the  discretion  of  the  court. 

Beaffirmed  in  Brady  v.  Bctnch  Mining  Co.,  7  Cal.  App.  183,  94  Pae. 
86. 

In  Indictment  for  Arson^  statement  of  ownership  of  burned  building 
is  material  only  for  purpose  of  identification. 

Beaffirmed  in  People  v.  Laverty,  9  Cal.  App.  759,  100  Pac.  901. 

Fact  That  Sheriff,  in  Absence  of  Judge,  adjourned  court  at  too  early 
an  hour  is  not  ground  for  new  trial. 

Approved  in  People  v.  Amer,  151  Cal.  306,  90  Pac.  699,  misconduct 
of  district  attorney  not  ground  for  new  trial. 

^1  OaL  471-472,  BANK  OF  MENDOCINO  v.  OHAI.FANT. 

Outstanding  Accounts  as  "Property"  or  "Oredita"  subject  to  tax- 
ation.   See  note,  29  L.  B.  A.  (n.  s.)  6L 
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61  Oal.  478-486,  MAJOBS  ▼.  OOWSLL. 

One  not  Party  to  Action  does  not  become  boand  bj  jndgment 
therein  by  becoming  partj  to  appeal. 

Beaffirmed  in  Stoto  v.  King,  64  W.  Ya.  560,  63  a  E.  474^ 

61  Oal.  48»-491,  BBOWN  v.  BIC& 

Plaintiff  cannot  Unite  Two  or  More  OauMS  of  action  for  penaltiei 
inenrred  by  toll-gatherer. 

IMsapproved  in  Washington-Alaska  Bank  v.  Stewart,  184  Fed.  675, 
permitting  joindor  of  causes  of  action  to  recover  usury  paid  at  differ- 
ent times  and  on  different  loana 

61  CaL  495-499,  PEOPLE  ▼.  ATHEBTON. 

Inatmctions  Should  be  Oiven  only  with  reference  to  facts  in  otI- 
dence. 

Approved  in  People  v.  Elster  (Cal.),  8  Pae.  888,  reversing  where 
instruction  assumed  facts  not  in  evidence. 

51  Oal.  499-501,  SANTA  BABBABA  ▼.  STEABNS. 

Miscellaneous. — Cited  in  Johnson  v.  Erickson,  14  N.  D.  417,  105  N. 
W.  1105,  though  justice  of  the  peace  dismisses  case  instead  of  certify- 
ing it,  district  court  has  jurisdiction  of  appeaL 

61  OaL  601-60S,  HABTBAAN  ▼.  OLVEBA. 

Wbere  Oaxnlsbee  Deniea  Indebtedness  to  judgment  debtor,  neither 
referee  nor  court  has  power  to  compel  him  to  pay  to  sheriff  amount  of 
his  alleged  indebtednees. 

Approved  in  Ex  parte  Pahia,  13  Haw.  581,  contempt  of  court  pro- 
ceedings are  not  appropriate  for  trial  of  issue  of  title;  Persing  ▼.  Bono 
Stock  Brokerage  Co.,  30  Nev.  352,  96  Pac.  1057,  judgment  creditor 
may  redeem  mortgaged  property  of  debtor  in  hands  of  mortgagee,  and 
hold  same  under  his  levy  for  amount  of  mortgage  as  well  as  amount 
of  judgment;  By  land  v.  Arkansas  City  Milling  Co.,  19  Okl.  442,  92 
Pac.  163,  court  cannot  order  judgment  debtor  to  apply  in  payment  of, 
judgment  property,  title  to  which  is  shown  to  be  in  third  party. 

Distinguished  in  Finch  ▼.  Finch,  12  Cal.  App.  283,  107  Pac.  597, 
treating  denial  of  indebtedness  by  garnishee  as  mere  legal  conclusion. 

61  OaL  605-507,  BOSQUETT  v.  OBANE. 

Judgment  in  Action  for  Ttespass  in  which  plaintiff  relies  upon  cer- 
tificates of  purchase  is  not  bar  to  action  to  determine  which  party 
has  better  right  to  purchase  land  from  state. 

Approved  in  Liord  v.  Thomas  (Cal.),  36  Pac.  374,  prior  judgment  is 
conclusive  only  as  to  matters  actually  and  necessarily  litigated. 

61  Oal.  508-511,  PEOPLE  ▼.  NATIONAL  GOLD  BANK  OF  D.  O. 
MILLS  it  00. 
State  Taxation  of  National  Banks.    See  note,  45  L.  B.  A.  740* 

61  OaL  614-«16»  MISOH  ▼.  MAYHEW. 

Time  of  Notice  is  Oomputed  by  including  first  day  and  excluding 
last 

Approved  in  Bank  of  Lemoore  ▼.  Fulgham,  151  Cal.  238,  90  Pac.  937, 
snd  Ck)sgrifl  t.  Election  Commissioners.  151  Cal.  410^  91  Pac.  99,  both 
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reaffirming  rule;  Petiti6n  of  Los  Angreles  Trast  Co.,  158  Cal.  608,  112 
Pac.  58,  applying  rule  to  publication  of  ord«r  to  show  cause  whj  cor- 
poration should  not  be  permitted  to  change  its  name;  Reclamation 
Dist.  V.  McPhee,  13  Cal.  App.  385,  109  Pac.  1107,  that  notice  of  hearing 
may  be  published  four  weeks,  the  first  publication  must  be  at  l«ast 
four  weeks  prior  to  the  hearing. 

First  and  Last  Dayji  in  Computation  of  Time.  See  note,  49  L.  B.  A. 
245. 

51  Cal.  516-520,  FBISBIE  ▼.  MOOBE. 

Where  Vendee  Agreed  to  Pay  purchase  price  on  final  confirmation  of 
Mexican  grant  and  grant  was  rejected,  vendee  was  released  from  obli- 
gation. 

Approved  in  Collins  v.  Amiss,  159  Ind.  596,  65  N.  E.  907,  complaint 
must  allege  performance  of  conditions  precedent. 

61  Cal.  528-^24,  GUTTENBEBQEB  V.  WOODS. 

Wbere  Plaintiff's  Wall  Projects  over  defendant's  land,  court  will  not 
enjoin  defendant  from  using  it  as  party-wall. 

Reaffirmed  in  Bank  of  Escondido  v.  Thomas  (Cal.),  41  Pac.  463. 

Distinguished  in  Trulock  v.  Parse,  85  Ark.  152,  103  S.  W.  167,  11  L. 
R.  A.  (n.  s.)  924,  that  portion  of  wall  beneath  surface  projects  on  land 
of  adjacent  owner  does  not  permit  latter  to  use  portion  above  surface 
as  party-wall. 

Miscellaneous. — Cited  in  Spring  Valley  Water  Co.  v.  San  Francisco, 
165  Fed.  712,  to  point  that  injunction  pendente  lite  should  preserve 
rights  of  both  parties. 

61  Oal.  624-526^  HORN  ▼.  CORVABUBIAa 

A  Sheriff,  Seizing  Property  in  the  hands  of  a  third  person  as  the 
judgment  debtor's,  must  prove  not  only  the  attachment,  but  the  pro- 
ceedings on  which  it  was  based. 

Approved  in  Cheeseman  v.  Fenton,  13  Wyo.  448,  110  Aul  St.  Rep. 
1010,  80  Pac.  826,  reaffirming  rule;  McBae  v.  Lackmann,  8  Cal.  App. 
243,  96  Pac.  506,  sheriff  seizing  mortgaged  property  in  hands  of  mort- 
gagee must  show  not  only  writ,  but  that  levy  was  made  at  suit  of 
creditor  of  mortgagor;  Moriund  v.  Johnson,  140  Mo.  App.  354,  124  S. 
W.  82,  constable  must  show  valid  execution  upon  valid  judgment  be- 
fore he  can  attack  sale  as  fraudulent  as  to  execution  creditor. 


51  Oal.  526-628,  AMADOR  OOUNTT  ▼.  BUTTEBFIBLD. 

Judgment  cannot  be  Bendered  on  pleadings  because  defenses  are 
inconsistent. 

Approved  in  Casci  v.  Ozalli,  158  Cal.  283,  110  Pac.  933,  where  answer 
in  action  to  quiet  title  denied  plaintiff's  ownership  and  possession, 
judgm-ent  on  the  pleadings  was  improper;  The  Snipsic  Co.  v.  Smith, 
7  Cal.  App.  151,  93  Pac.  1035,  admission  made  in  affirmative  defense 
cannot  qualify  specific  denials;  Thomas  v.  Bay,  48  Colo.  427,  110  Pac. 
79,  judgment  on  the  pleadings  is  improper  where  material  allegations 
denied,  though  special  defense,  separately  stated,  admits  such  allega- 
tions by  failure  to  deny  them. 

Bight  to  Plead  Inconsiatent  Defenses.  See  note,  48  L.  B.  A.  192, 
204,  205. 
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61  Oal.  529-^0,  FELTOK  ▼.  JUSTIOE. 

Tresptsaes  will  not  be  Enjoined  where  plaintiff  is  totally  disBeized 
and  defendant  in  adyene  possession  of  the  land. 

Approved  in  Flood  v.  Goldstein  Co.,  158  Cal.  250,  110  Pae.  917,  de- 
strnction  of  building  will  not  be  enjoined  at  snit  of  lessee  where  it  has 
been  practically  dismantled. 

Distinguished  in  Dunker  t.  Field  ft  Tale  Club,  6  Cal.  App.  529,  538, 
92  Pac.  504,  505,  lessee  for  years  of  tale  lands  for  hunting  purposes 
may  enjoin  persistent  unlawful  intrusion  thereon  for  similar  purposes. 

51  OaL  630-532,  CUBBY  ▼.  WHITE. 

Power  of  Partner  After  Dissolution  to  interrupt  statute  of  limita* 
tions  as  to  firm  debt.    See  note,  15  L.  B.  A.  660. 

61  Cal.  632-^33,  HAMMEL  ▼.  ZOBELEIK. 

Landlord  cannot  Maintain  Action  for  unlawful  detainer  based  upon 
occupancy  by  his  tenant. 

Beeffirmed  in  Chezum  ▼.  Campbell,  42  Waeh.  567,  86  Pae.  51. 

Blgbt  to  CItU  Action  for  forcible  entry  and  detainer.  See  note,  121 
Am.  St.  Bep.  373. 

61  Cal.  641-643,  LEBOUZ  ▼.  MUBDOCK. 

"Wliere  tlie  Complaint  is  Verified,  an  answer  which  denies  its  allega- 
tions in  conjunctive  is  insufficient. 

Approved  in  Toomey  v.  Knobloch,  8  Cal.  App.  588,  97  Pac.  530, 
denial,  in  conjunctive,  of  ownership  of  two  lots  raises  no  issue. 

Bigbt  to  Civil  Action  for  forcible  entry  and  detainer.  See  note,  121 
Am.  St.  Bep.  389. 

Miscellaneous.— Cited  in  Blodgett  v.  Scott,  11  Cal.  App.  312, 104  Pac. 
843,  holding  complaint  in  unlawful  entry  and  forcible  detainer  suffi- 
cient. 

61  CaL  646-649,  VAOKARD  ▼.  JOHNSON. 

Creation  of  Prescriptive  Title  by  adverse  possession  of  one  cot  en  ant. 
See  note,  109  Am.  St.  Bep.  617. 

61  CaL  549-660,  MELONE  ▼.  STATE. 

The  Legislature  may  Devolve  upon  the  Secretary  of  State  duties 
foreign  to  his  office,  and  pay  him  an  additional  salary  therefor. 

Disapproved  in  Warner  v.  Auditor  General,  129  Mich.  651,  652,  89  N. 
W.  592,  593,  legislature  cannot  give  additional  salaries  to  state  treas- 
urer, Secretary  of  State  and  commissioner  of  land  office,  as  members 
of  board  of  auditors. 

61  CaL  664-666,  WIUJSTON  v.  PEBKINS. 

If  Builder  of  Vessel  agrees  to  pay -for  work  done  on  same  when  it 
is  sold,  he  is  entitled  to  only  reasonable  time  within  which  to  finish 
and  sell  it. 

Approved  in  Earle  v.  Sunnyside  Land  Co.,  150  Cal.  225,  88  Pac.  924, 
provision  in  trust  deed  for  "minimum  prices"  does  not  give  trustees 
arbitrary  power  to  fix  such  prices  as  will  render  sales  impossible; 
Castle  V.  Smith,  17  Haw.  36,  promise  to  pay  when  deed  procured  is 
promise  to  pay  within  reasonable  time;  Bumsey  v.  Livers,  112  Md. 
554,  77  Atl.  298,  where  subcontract  provided  for  payments  when  pay- 
ments were  received  by  contractor,  it  was  implied  that  contractor 
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woald  use  due  diligence  to  enforce  pajment;  Wright  t.  Hull,  83  Ohio 
St.  898,  94  N.  E.  816,  promise  to  paj  from  moneys  received  from  sale 
of  certain  lands  is  promise  to  paj  within  reasonable  time;  Thisler  v. 
Stephenson,  54  Wash.  608,  108  Pac.  968,  promise  to  paj  note  as  soon 
as  promisor  can  spare  the  money  or  within  a  reasonable  time  is  abso- 
Inte  promise  to  pay  within  a  reasonable  time;  Case  ▼.  Beyer,  142  Wis. 
602,  125  N.  W.  947,  950,  one  party  cannot  profit  by  failure  of  other  to 
perform  where  tender  of  performance  by  first  party  was  necessary. 

Distinguished  in  Baca  ▼.  Anaya,  14  N.  M.  866,  94  Pac.  1018,  one 
may  intervene  in  partition  suit  though  not  claiming  under  common 
title. 

51  OaL  569-561,  POBTBB  ▼.  OABBIS8INO. 

One  cannot  Intervene  in  Ejectment  who  claims  title  paramount  to 
both  plaintiff  and  defendant. 

Approved  in  Beay  v.  Butler  (Cal.),  7  Pac  672,  673,  reaffirming  rule. 

Property  or  InTasion  of  Poeaeealon  for  whic^  ejectment  is  main- 
tainable.   See  note,  116  Am.  St.  Bep.  568. 

51  OaL  66^  JX7D80N  v.  POBTEB. 

One  District  Court  cannot  Enjoin  Proaecntion  of  action  pending  in 
another  district  court. 

Approved  in  In  re  Burton,  5  Cof.  Prob.  237,  refusing  to  review  or- 
ders in  probate  of  superior  court  of  another  county. 

51  Cal.  563-566,  ESTATE  OF  SMITH. 

Order  Befuslng  to  Set  Aside  Order  for  sale  of  property  of  estate 
is  not'  appealable. 

Approved  in  Estate  of  Ovorton,  13  CaL  App.  118,  108  Pac.  1022, 
order  discontinuing  family  allowance  not  appealable. 

Petition  for  Sale  of  Beal  Estate  must  describe  condition  of  land  to 
be  sold. 

Distinguished  in  Plains  Land  ft  Imp.  Co.  v.  Lynch,  36  Mont.  280, 129 
Am.  St.  Bep.  645,  99  Pac.  849,  statements  in  petition  as  to  descrip- 
tion, condition  and  value  of  land  are  not  jurisdictional. 

51  CaL  566-^67,  PEOPLE  ▼.  PLUMAS  ETC.  MIN.  CO. 

Miscellaneous. — Cited  in  State  v.  Campbell,  3  Cal.  App.  604,  86  Pac. 
841,  action  brought  by  controller  in  Sacramento  county  for  official 
moneys  in  hands  of  superintendent  of  state  insane  asylum  is  remov- 
able to  county  of  defendant's  residence  for  trial. 

51  Cal.  668^70,  ESTATE  OF  PBITCHETT. 

Devisee  is  Entitled  to  Distribution  on  settlement  of  administrator's 
final  account,  though  year  has  not  expired. 

Approved  in  Estate  of  Lynch,  1  Cof.  Prob.  141,  reaffirming  rule; 
Estate  of  Tessier,  2  Cof.  Prob.  368,  it  is  duty  of  court  and  executor 
to  close  administration  speedily;  Ernst  v.  Freeman's  Estate,  129  Mich. 
274,  88  N.  W.  637,  administrator  may  proceed  under  order  of  distribu- 
tion, though  time  for  appeal  has  not  elapsed.  See  note^  1  Cof.  Prob. 
141. 

51  Cal.  573-575,  JEFFEBSON  v.  WENDT. 

Tl&e  Statute  of  Limitations  does  not  commence  to  run  against  pur- 
chaser at  sheriff's  sale  until  delivery  of  deed. 

Beaffirmed  in  Bobinson  v.  Thornton  (Cal.)^  31  Pac  9*361 
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61  OaL  677,  BEEK  ▼.  STATE. 

The  LegiBlitim  may  Devolve  npon  the  controller  duties  not  per- 
taining to  his  office,  and  pay  him  an  additional  salary  therefor. 

Disapproved  in  Warner  v.  Auditor  General,  129  Mich.  651,  652,  89 
N.  W.  5&2,  59^  legislature  cannot  give  state  treasurer,  Secretary  of 
State  and  commissioner  of  land  office  additional  salaries  as  members 
of  state  board  of  control 

61  GaL  677--679,  VENTUBA  OOX7NTT  v.  THOMPSON. 

Bight  to  Set  Off  Benefits  Against  Damages  on  condemnation.  See 
note,  9  L.  B.  A.  (n.  s.)  829. 

61  CXaL  5B2r^S3,  METEE  v.  BOTH. 

Admissibility  of  Evidence  given  in  former  trial  in  civil  case.  See 
note,  91  Am.  St.  Bep.  196. 

Stenographen*  Notes  as  Evidence,  and  right  to  read  them  to  jury. 
See  note,  81  Am.  St.  Bep.  S62. 

61  CaL  683-586^  MABKET  ST.  BY.  00.  v.  OENTBAI.  BY.  CO. 

That  One  Street  Bailroad  Company  is  using  a  street  without  proper 
license  is  no  concern  of  another  street  railroad  company  occupying 
the  same  street. 

Approved  in  Santa  Bosa  etc.  B.  Co.  v.  Central  St.  By.  Co.  (CaL), 
38  Pac.  991,  semble,  that  neither  individual  nor  corporation  can  re- 
move tracks  from  street,  though  laid  without  authority. 

Use  of  Street  by  Street  Bailroad  does  not  prevent  crossing  of  its 
tracks  by  another  street  railroad. 

Approved  in  South  East  etc.  By.  Co.  v.  Evansville  etc.  B.  B.  Co., 
169  Ind.  344,  82  N.  E.  767,  13  L.  B.  A.  (n.  s.)  916,  owner  of  steam 
railroad  not  entitled  to  compensation  for  crossing  of  its  road  at  public 
highway  intersection  by  electric  interurban  road. 

Bight  of  Bailroad  to  Compensation  for  laying  street  railway  across 
track  on  sifreet  crossing.    See  note,  29  K  B.  A.  486. 

61  CaL  686-688,  LOXTPE  v.  WOOD. 

IdabUity  of  Landlord  for  Injury  to  tenant  from  defect  in  premises. 
See  note,  34  L.  B.  A.  827. 

61  Cal.  688-690,  PEOPI.E  v.  WAIJ>EN. 

It  is  Error  to  Charge  Jury  that  existence  of  one  fact  raises  a  rea- 
sonable presumption  of  the  existence  of  another. 

Approved  in  People  v.  Elster  (CaL),  3  Pac.  888,  reversing  because 
instructions  assumed  facts  not  in  evidence;  Davis  v.  Hearst.  160  Cal. 
177,  116  Pac.  545,  discussing  presumption  of  malice  in  libel  case. 

Distinguished  in  People  v.  Crowl  (CaL),  34  Pac.  861,  not  error  to 
charge  that  it  is  presumed  that  an  unlawful  act  was  done  with  an 
unlawful  intent. 

61  Cal.  694r-697,  McXIEBNAN  v.  HESSE. 

Purchaser  ot  Land  from  United  States  becomes  owner  of  personal 
property  affixed  thereto  by  third  person. 

Approved  in  Hereford  v.  Pusch,  8  Ariz.  84,  68  Pac.  550,  applying 
rule  to  fence;  Helstrom  v.  Bodes,  30  Utah,  125,  83  Pac.  731,  mere 
occupancy  of  public  land  with  construction  of  improvements  thereon 
vests  no  right  in  occupant. 
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Bight  of  One  Who  Bays,  or  makes  lawful  entry  on,  public  land, 
to  crops  and  improvements  placed  thereon  by  another.  See  note,  70 
L.  B.  A.  807. 

61  Gal.  697-603,  PEOPLE  v.  CHIN  MOOK  SOW. 

A  Witness,  on  Cross-examination,  may  be  asked  if  he  has  not  been 
convicted  of  felony. 

Distingraished  in  People  v.  Elster  (Cal.)t  3  Pac.  889,  error  to  com- 
pel witness  to  state  whether  he  had  beon  arrested  for  a  felony; 
Schwantes  v.  State,  127  Wis.  183,  106  N.  W.  246,  in  cross-examination 
of  accused,  questions  should  not  be  asked,  based  upon  mere  conjec- 
ture as  to  how  crime  might  have  been  committed. 

Gross-examination  as  Proper  Mode  of  proving  conviction  of  crime 
for  purposes  of  impeachment.    See  note  30  K  B.  A.  (n.  s.)  8ol. 

Bol^  That  Witness  cannot  be  Contradicted  as  to  immaterial  matter 
brought  out  on  cross-examination  does  not  apply  where  question  is  as 
to  matter  party  would  have  right  to  prove  as  independent  fact. 

Beaf&rmed  in  Moody  v.  Purano,  4  Cal.  App.  417,  88  Pac.  381. 

Admissibility  of  Dying  Declarations.  See  notes,  86  Am.  St.  Bep. 
641,  646;  56  L.  R  A.  420. 

Dying  Declarations  as  Evidence.    See  note,  56  L.  B.  A.  420. 

Beligioos  Belief  as  Qualification  of  Witness.  See  note,  42  L.  B.  A. 
554,  556. 

51  Gal.  605-607,  HAHN  ▼.  SOUTHEBK  PACIFIC  B.  B.  CO. 

Whether  Blowing  Off  of  Steam  from  locomotive  is  negligence  is 
question  for  jury. 

Approved  in  Hickey  v.  Bio  Grande  Western  By.  Co.,  29  Utah,  408, 
82  Pac.  33,  reaffirming  rule;  Yandalia  B.  Co.  v.  McMains,  42  Ind. 
App.  535,  85  N.  E.  1039,  that  emission  of  steam  was  unnecessary  may 
be  inferred  from  circumstances. 

Distinguished  in  Fares  v.  Bio  Grande  W.  By.  Co.,  28  Utah,  144,  77 
Pac.  234,  railway  company  not  liable  for  injury  caused  by  operation 
of  train  frightening  horses  on  road  closely  paralleling  railway. 

Clyil  Besponsibility  for  Wrongful  or  negligent  act  of  servant  or 
agent  toward  one  not  sustaining  contractual  relation.  See  note,  27 
L.  B.  A.  187. 

51  Gal.  609-612,  VEAGH  ▼.  ADAMS. 

Liability  of  Ministerial  Officers  for  nonperformance  and  misper- 
formance  of  official  duties.    See  note,  95  Aon.  St.  Bep.  125, 

51  Gal.  618-620,  CHASE  ▼.  EVOT. 

Code  of  Civil  Procedure,  Section  1880,  Whicit  Prohibits  parties  to 
action  on  claim  against  estate  from  testifying  does  not  prevent  them 
from  testifying  on  behalf  of  estate. 

Approved  in  Todd  v.  Martin  (Cal.),  37  Pac.  874,  administratrix 
may  testify  on  behalf  of  plaintiff.  ' 

51  Gal.  620-624,  21  Am.  Bep.  718,  ABQUES  ▼.  WASSON. 

Lessee  in  Possession  of  Land  may  mortgage  crop  before  it  ii 
planted. 

Approved  in  Sporer  v.  McDermott,  69  Neb.  639,  96  N.  W.  234,  spe- 
cifically enforcing  agreement  to  execute,  after  they  are  growing,  mort- 
gage upon  crops. 
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8«le  or  Mortgage  of  Fnturo  Crops.    €toe  note,  23  L.  B.  A.  455,  456. 
Mortgage  of  Property  to  be  Sabsequently  Acquired.    See  note,  109 
Am.  St.  Bep.  520,  523. 

51  OaL  624--626,  MATTEB  OF  BOSTON  MIKINO  ETO.  CO. 

The  Title  cannot  be  Beeorted  to  for  the  purpose  of  limiting  plain 
language  of  statute,  ae  provision  in  California  Constitution  relative 
to  titles  of  acts  is  merely  directory. 

Approved  in  Clark  ▼.  Los  Angeles,  160  Cal.  41,  116  Pac.  726,  state- 
ment in  Constitution,  article  I,  section  22,  that  constitution  is  man- 
datory does  not  aifect  construction  of  section  19  of  article  XI; 
dissenting  opinion  in  Estate  of  Clark,  14&  Cal.  123,  113  Am.  St. 
Bep.  197,  82  Pac.  766,  1  L.  B.  A.  (n.  s.)  996,  7  Ann.  Cas.  306, 
majority  limiting  words  "all  wills"  in  sectioii  322,  Code  of  Civil 
Procedure,  by  words  "foreign  wills"  in  title. 

Probate  of  Foreign  Willa.    See  note,  113  Am.  St.  Bep.  209. 

51  Cal.  62&-628,  MUIXJAHT  ▼.  GLAZIEB. 

Judgment  will  be  Affirmed  without  findings  where  it  does  not  affirm- 
atively appear  that  they  were  waived. 

Approved  in  Kritzer  v.  Tracy  Engineering  Co.,  16  Cal.  App.  290, 
116  Pac.  701,  reaffirming  rule;  I>add  v.  Myers,  4  Cal.  App.  353,  87 
Pac.  1111,  correction  by  court  of  clerical  error  in  findings  could  not 
be  prejudicial. 

51  CaL  628^629,  PEOPLE  ▼.  FOBBES. 

Where  the  Becord  Oontalna  an  Insufficient  Finding,  the  presumption 
that  findings  were  waived  will  not  be  indulged. 

Approved  in  Biley  v.  Loma  Vista  Banch  Co.,  5  Cal.  App.. 27,  89  Pac. 
850,  no  presumption  where  recitals  in  judgment  show  that  no  new 
trial  was  had. 

Court  must  Find  upon  New  Matter  set  up  as  defense. 

Approved  in  Dillon  Implement  Co.  v.  Cleaveland,  32  Utah,  7,  88 
Pac.  672,  where  court  fails  to  find  upon  all  material  issues,  judgment 
will  be  reversed  and  new  trial  granted. 

61  Cal.  629-637,  DONNEB  y.  PALMEB. 

Judgment  of  Supreme  Court  becomes  the  law  of  case  in  all  its  stages 
while  facts  remain  same. 

Approved  in  Gaffey  v,  Mann,  5  Cal.  App.  714,  91  Pac.  173,  reaffirm- 
ing rule;  Oklahoma  City  Elec.  Gas  &  Power  Co.  v.  Baunhoff,  21  Okl. 
508,  96  Pac.  760,  same  rule  applies  where  former  decision  was  by 
territorial  supreme  court. 

Conclnsiveness  of  Prior  Deciaiona  on  subsequent  appeals.  See  note, 
34  L.  B.  A.  321. 

Parties  are  Bound  by  Stipulation  as  to  facts. 

Approved  in  Himmelein  v.  Supreme  Council  (Cal.),  33  Pac.  1131, 
1132,  defect  in  complaint  cured  by  stipulation  that  certain  pamphlets 
might  be  read  in  evidence. 

61  CaL  637-639,  TBEADWELL  V.  PATTEBSON. 

Delinquent  Tax  Sale  for  Excessive  Amount  is  void,  provided  excess 
is  not  less  than  the  smallest  fractional  coin. 

Approved  in  Hotchkiss  v.  Hansberger,  15  Cal.  App.  606,  115  Pac. 
95S,  tax  deed  which  shows  on  its  face  that  land  was  sold  for  one 
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dollar  and  forl^  cents  in  excess  of  proper  amonnt  is  Toid;  Pimmer  t. 
Hotchkiss,  14  Oal.  App.  561,  sale  of  land  for  delinquent  taxes  for 
fifty- two  cents  more  than  proper  amount  is  void;  Warden  t.  Broome, 
9  Cal.  App.  174,  9S  Pac.  254,  tax  deed  invalidated  by  erroneous  state- 
ment of  amount  due  in  delinquent  list  as  published;  Cowling  v.  Mul- 
drow,  71  Ark.  400,  76  S.  W.  425,  excess  of  one-quarter  of  a  cent  does 
not  invalidate  tax  sale;  dissenting  opinion  in  Beggs  v.  Paine,  15  N.  J>. 
464,  100  N.  W.  334,  majority  upholding  tax  sale  though  illegal  road 
tax  included. 

51  Oal.  640-643,  WnXJOXSON  ▼.  SPBAGUE. 

A  Clause  in  a  D6«d  Repugnant  to  the  general  intention  thereof  is 
void. 

Approved  in  Estate'  of  Conroy,  6  Cal.  App.  743,  93  Pac.  206,  where 
administrator  of  estate  was  sole  heir,  words  in  conveyance  describing 
him  as  administrator  may  be  rejected  as  surplusage;  Costello  v.  Gra- 
ham, 9  Ariz.  263,  80  Pac.  337,  conveyance  of  all  right,  title  and  in- 
terest is  not  qualified  by  words  "being  an  undivided  one-half";  Carl- 
lee  V.  Ellsberry,  82  Ark.  212,  118  Am.  St.  Bep.  60,  101  S.  W.  407,  12 
L.  B.  A.  (n.  s.)  956,  where  granting  clause  conveys  property  in  fee 
simple  proviso  in  habendum,  that  should  grantee  die  without  issue  and 
before  her  husband,  property  was  to  revert  to  husband,  is  void;  Haw- 
kins V.  Lumber  Co.,  139  N.  C.  164,  51  S.  E.  854,  rejecting  stipulation 
in  deed  of  standing  timber  that  time  within  which  to  begin  removal 
was  not  limited;  Dickson  v.  Wildman,  183  Fed.  *403,  granting  clause 
conveying  fee  held  to  prevail  over  habendum  referring  to  life  estate 
only;  Quinton  v.  Neville,  152  Fed.  884,  81  C.  C.  A.  673,  agreement 
that  lands  should  not  be  sold  without  consent  of  all  parties  must  be 
understood  -  as  limited  to  a  reasonable  period  of  time;  dissenting 
opinion  in  Smith  v.  Williams  (Cal.),  55  Pac.  602,  majority  holding 
conveyance  of  all  grantor's  water  right  limited  by  clause  providing 
that  water  should  be  diverted  at  particular  point. 

Effect  of  Other  lAnguage  in  Deed  to  cut  down  estate  conveyed  by 
granting  clause.    6ee  note,  12  L.  B.  A.  (n.  i.)  964. 
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62  Oal.  S-7,  PAOHBOO  v.  BEOE. 

Mandamiu  Lies  to  Oompel  Secretary  of  State  to  estimate  votes  cast 
for  members  of  Congress  as  shown  in  records  of  counties  transmitted 
to  him  by  clerks,  and  to  issue  certificate  to  persons  having  highest 
number. 

Approved  in  Cerini  v.  De  Long,  7  Cal.  App.  4(H,  94  Pac.  585,  hold- 
ing mandamus  lies  to  compel  election  commissioners  to  canvass  returns 
of  election  held  to  fix  boundary  lines  of  counties. 

Distinguished  in  Gibson  v.  Twaddle,  1  Cal.  App.  128,  81  Pac.  728, 
mandamus  does  not  lie  to  compel  supervisors  to  permit  election  ofilcers 
to  authenticate  returns,  after  board  has  issued  certificate  of  election 
and  adjourned  as  board  of  canvassers. 

Miscellaneous. — Cited  in  Swamp  Land  Bedamation  Dist.  No.  407  ▼. 
Wilcox  (Cal.))  14  Pac.  845,  to  point  that  clerk  of  board  of  supervisors 
cannot  alter  records  of  proceedings  of  board  once  entered,  although 
he  knows  record  to  be  incorrect. 

62  OaL  36-42,  OBAWFOBD  ▼.  DUNBAB. 

Candidate  for  Office  Who  Falls  to  Beceive  Majority  or  plurality 
of  votes  is  not  elected  because  one  who  was  elected  proves  ineligible. 

Beaffixmed  in  Campbell  v.  Free,  7  Cal.  App.  154,  93  Pac.  1061. 

Effect  of  Election  Where  Successful  Candidate  is  ineligible.  Bee 
note,  124  Am.  St.  Bep.  211. 

Office  of  County  School  Superintendent  is  Civil  Office  within  mean- 
ing of  constitution. 

Approved  in  State  v.  Theus,  114  La.  1103,  38  So.  872,  holding  parish 
superintendent  a  public  officer. 

52  CaL  42-46,  PILLEB  ▼.  SOUTHEBK  PACIFIC  B.  B.  CO. 

Two  Tears'  Limitation  Provided  for  in  Section  339,  subdivision  1, 
Code  of  Civil  Procedure,  applies  to  all  actions  at  law  not  specifically 
mentioned  in  other  portions  of  statute. 

Cited  in  M;eigs  v.  Pinkham,  1^  Cal.  110,  112  Pac.  885,  arguendo. 

Distinguished  in  Christensen  v.  Jessen  (Cal.),  40  Pac.  748,  section 
838,  subdivision  4,  Code  of  Civil  Procedure,  applies  to  actions  at  law 
as  well  as  in  equityc 
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62  Cal.  45-^3,  FEBNANDES  ▼.  SACBAMENTO  CITT  BT.  CO. 

When  Facts  in  Begard  to  Negligence  are  doubtful,  it  U  question  for 
jury. 

Approved  in  Payne  v.  Oakland  Traction  Co.,  15  Cal.  App.  148,  113 
Pac.  1082,  and  Wheeler  v.  Oregon  B.  B.  etc.  Co.,  16  Idaho,  392,  102 
Pac.  353*,  both  following  rule;  Mugford  v.  Atlantic  etc.  Co.,  7  Cal. 
App.  675,  95  Pac.  675,  holding  facts  show  contributory  negligence  as 
matter  of  law;  Williams  v.  Southern  Pac.  B.  Co.  (Cid.),  9  Pac.  157, 
holding  plaintiff  guilty  of  contributory  negligence  as  matter  of  law 
where  he  lay  down  drunk  on  railroad  track;  dissenting  opinion  in 
Williams  v.  Southern  Pac.  B.  Co.  (Cal.),  11  Pac.  850,  majority  holding 
person  lying  down  and  sleeping  on  railroad  track  guilty  of  contribu- 
tory negligence  as  matter  of  law. 

Distinguished  in  Morrison  v.  Lee,  16  N.  D.  384,  lia  N.  W.  1028,  13 
L.  B.  A.  (n.  s.)  650,  denying  recovery  to  plaintifiP  who  poured  contents 
of  can  of  kerosene,  sold  by  defendant  with  knowledge  that  one-ninth 
of  contents  was  gasoline,  into  fire. 

62  Cal.  5^-65,  28  Am.  Bep.  629,  LOW  ▼.  OAUFOBNIA  PAOIFIO 
B.  B.  CO. 

Bailroad  Corporation  has  Power,  on  sufficient  consideration,  to  guar- 
antee bonds  of  another  railroad  corporation. 

Approved  in  Smith  v.  Ferries  etc.  By.  Co.  (Cal.),  51  Pac.  713,  hold- 
ing corporation  could  assume  bonds  of  another  corporation  issued  in 
violation  of  section  309,  Civil  Code. 

Implied  Power  of  Corporation  to  Borrow  Money  and  give  evidence 
of  indebtedness  and  security  therefor.    See  note.  111  Am.  St.  Bep.  330. 

62  Cal.  73-76,  BANK  OF  WOODLAND  ▼.  WEBBHB. 

Proof  That  Tax  was  Paid  Under  Written  Protest  before  delinquent, 
and  before  threats  were  made  to  sell  property,  is  not  proof  of  pay- 
ment under  duress. 

Approved  in  Justice  v.  Bobinson,  142  Cal.  201,  75  Pac.  777,  holding 
as  voluntary,  payment  of  drainage  district  tax  under  protest  where 
protest  merely  assailed  legality  of  district  and  validity  of  assess- 
ment; Decker  v.  Perry  (Cal.),  35  Pac.  1019,  holding  complaint  to  re- 
cover assessment  paid  on  irrigation  district  failed  to  show  duress  in 
payment  when  it  failed  to  show  threat  to  sell  before  payment. 

52  Cal.  75-77,  LIVEBMOBE  v.  CAMPBELL. 

Appeal  Lies  from  Order  Vacating  Judgment  of  dismissal. 

Approved  in  Shumake  v.  Shumake,  17  Idaho,  656,  658,  107  Pac.  44, 
45,  appeal  lies  from  order  setting  aside  final  judgment. 

If  Appeal  Is  Taken  from  Order  of  District  Court  setting  aside  judg- 
ment, court  cannot  try  case  until  appeal  is  heard  and  determined. 

Approved  in  Davis  v.  Wallace  (Cal.),  38  Pac.  1107,  following  rule; 
In  re  Bullard's  Estate  (Cal.),  31  Pac.  11*20,  holding  after  order  was 
entered  from  which  appeal  was  taken  in  probate  proceedings,  court 
had  no  power  to  make  new  or  further  findings  in  regard  to  matters 
involved. 

Writ  of  ProhibitioiL    See  note,  111  Am.  St.  Bep.  947. 
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62  OaL  TTSl,  SBdTH  ▼.  FABBELLT. 

Tax  for  I«ocal  IminroYeinent  Levied  on  district  created  by  legisla- 
ture is  not  assessment  within  meaning  of  article  XI,  section  8,  Con- 
stitution. 

Distinguished  in  Wheatland  v.  Boston,  202  Mass.  261,  88  N.  E.  770, 
holding  provision  for  bringing  suit  to  recover  back  a  tax  applies  to 
assessment  for  local  improvement. 

Local  Aflsessmenta  for  Benefits,  on  property  exempt  from  general 
taxation.    See  note,  36  L.  B.  A.  34. 

62  Oal.  81-84,  MOTJLTON  v.  LOXTX. 

In  Action  to  Becover  Money  Laid  Ont  and  expended  for  another, 
it  is  necessary  to  prove,  either  directly  or  presumptively,  that  plain- 
tiff was  requested  by  defendant  to  lay  out  money  for  his  use. 

Distinguished  in  Union  Collection  Co.  v.  Snell,  5  Cal.  App.  131,  89 
Pac.  860,  on  supplementary  proceedings,  judgment  creditor  cannot 
have  order  that  third  person,  who  has  received  money  from  judgment 
debtor,  shall  pay  it  to  sheriff  on  execution. 

62  Cal.  84r^,  ESTATE  OF  PtCO. 

Section  230,  Civil  Code,  Provides  for  and  applies  only  to  adoption 
of  minors. 

Approved  in  Estate  of  Jessup,  2  Cof.  Prob.  495,  496,  reaffirming 
rule;  Garner  v.  Judd  (Cal.)  64  Pac.  1076,  acknowledgment  of  illegiti- 
mate chDd  by  father  without  receiving  it  into  his  family  does  not 
constitute  adoption;  Miller  v.  Pennington,  218  111.  225,  75  N.  E.  921, 
1  L.  B.  A.  (n.  s.)  773,  parol  adcnot^ledgment  of  paternity  and  inter- 
marriage of  parents  legitimate  child. 

62  Cal.  87-89,  KBNNEDT  V.  BEBBY. 

In  Action  for  Damages  for  Breach  of  Contract,  if  consideration  of 
contract  is  denied  in  answer,  court  must  find  on  that  issue. 

Approved  in  Holzheier  v.  Hayes  (Cal.),  52  Pac.  838,  following  rule. 

62  CaL  00-91,  PATOCHI  v.  CENTBAL  PACIFIC  B.  B.  CO. 

Clerk  has  No  Authority  to  Enter  Judgment  at  variance  with  verdict. 

Approved  in  McMahon  v.  Heteh-Hetchy  etc.  By.  Co.,  2  Cal.  App.  402, 
84  Pac.  351,  following  rule. 

62  Cal.  93-94,  VANCE  ▼.  EVANS. 

The  Only  Contests  in  Bespect  to  Bight  to  Purchase  state  lands,  of 
which  district  courts  have  jurisdiction,  are  those  which  arise  in  sur- 
veyor generaPs,  or  register's  office. 

Approved  in  Youle  v.  Thomas,  146  Cal.  543*,  80  Pac.  716,  denying 
intervention  of  one  not  in  privity  with  state  in  contest  of  right  to 
purchase  state  lands. 

District  Court  has  No  Jnrisdictioii  of  Application  to  purchase  lands 
filed  after  order  referring  contest  to  court  for  determination. 

Approved  in  Blakeley  v.  Kingsbury,  6  Cal.  App.  710,  93  Pac.  131, 
patent  cannot  issue  on  state  swamp  lands  until  contest,  referred  to 
court  by  surveyor  general,  has  been  determined. 

Distinguished  in  ELleinsorge  v.  Burgbacher,  6  Cal.  App.  353,  92  Pac. 
202,  jurisdiction  of  court  upon  reference  of  contest  of  rights  of 
applicants  to  purchase  timber  lands  is  not  confined  to  dates  of  ap- 
I  Oal.  Notes — 57 
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parent  filings  of  applications  by  surveyor  general,  where  priority  of 
right  depends  upon  actual  offers  to  file  applications  with  tender  of 
purchase  money. 

52  Cal.  07-99,  TUBBILL  ▼.  aBATTAK. 

Bnpenrisors  cannot  Oive  Notice  of  Intention  to  grade  street  in 
absence  of  petition  flign«d  by  owners  of  majority  of  frontage. 

Approved  in  Wilcox  ▼.  Engebreteen,  160  Cal.  292,  116  Pac.  751, 
applying  rule  to  change  of  street  grade. 

62  OaL  111-126,  SPBINO  VAUiET  WATEB  WOBKS  ▼.  8AK  FBAK- 
OISOO. 

Writ  of  .Prolilbitlon  is  Prerogatlye  Writ  to  be  -issued  only  in  sound 
discretion  of  court. 

Approved  in  Stein  v.  Morrison,  9  Idaho,  457,  75  Pac.  256,  denying 
writ  to  restrain  state  officers  from  issuing  and  selling  state  bonds; 
Kalbfell  v.  Wood,  193  Mo.  688,  92  S.  W.  233,  refusing  writ  to  prevent 
board  of  election  commissioners  from  selecting  judges,  clerks  and 
challengers  from  certain  list;  dissenting  opinion  in  Bates  v.  Gregory 
(Cal.),  22  Pac.  687,  majority  holding  mandamus  does  not  lie  to  com- 
pel board  of  city  trustees  to  issue  bonds  under  act  of  1864  in  liquida- 
tion of  bonds  issued  under  acts  of  1853  and  1854,  when  such  have 
become  barred  since  1864. 

Establishment  and  Begulation  of  municipal  water  supply.  See  note, 
61  L.  B.  A.  91. 

52  Oal.  132-142,  SPBTNG  VAUJESY  WATEBW0BK8  Y.  BBYAKT. 

Passage  of  Ordinance  of  Legislative  Ch&racter  by  board  of  super- 
visors is  not  reviewable  on  certiorari. 

Approved  in  State  v.  White  Pine  County,  31  Nev.  117,  101  Pac.  105, 
action  of  county  commissioners  in  contracting  for  indexing  of  records 
not  reviewable  on  certiorari;  Tenny  v.  Seattle  Electric  Co.,  48  Wash. 
152,  92  Pac.  896,  passage  of  city  ordinance  granting  franchise  to  public 
service  corporation  not  reviewable  on  certiorari;  State  y.  Superior 
Court,  44  Wash.  530,  87  Pac.  819,  action  of  mayor  and  council  in  re- 
voking liquor  license  not  reviewable  by  superior  court. 

Establlalmient  and  Begulation  of  municipal  water  supply.    See  note, 

61  L.  B.  A.  39,  91,  101. 

62  Cal.  142-164,  HOAOLAND  ▼.  SACBAMENTO. 

Legislature  cannot  Compel  City  to  Pay  Claim  which  it  is  under 
no  obligation,  moral  or  equitable,  to  pay. 

Approved  in  Fleming  v.  Hance,  153  Cal.  168,  94  Pac.  622,  holding 
city  cannot  be  compelled  to  pay  salary  of  propecuting  attorney  in 
police  court  when  attorney  acts  for  state. 

Power  of  Legislature  to  Impose  Burdens  upon  municipalities  and 
to  control  their  local  administration  and  property.  See  note,  48  L.  B. 
A.  474. 

62  CaL  168-169,  BOT8F0BD  y.  HOWELL. 

Ai&davlt  Made  on  Application  to  Purchase  8w«mp  Lands  must  state, 
directly  and  positively,  facts  required  by  section  3442,  Political  Code, 
to  be  stated  in  afidavit. 

Beaffirmed  in  Moittn  v.  Bonynge,  167  Cal.  299,  107  Pac  314. 
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62  Cal  159-164,  ])£AHONEY  y.  SPRING  VALLEY  WORKS  00. 

Oori»oration,  Having  OomnLeiiced  Condemnation  Proceedings,  cannot 
sell  its  right  to  prosecute  them  in  name  of  original  petitioner  to 
another  corporation. 

Approved  in  Contra  Costa  Water  Co.  v.  Van  Rensselaer,  155  Fed. 
141,  142,  right  to  condemn  land  for  public  use  is  not  right  of  prop- 
erty capable  of  being  transferred,  but  a  governmental  function. 

Judicial  Power  Over  Eminent  Domain.  See  note,  22  L.  B.  A.  (n.  s.) 
20,  57,  157,  158. 

52  CaL  164r-169,  EBNTFIELD  ▼.  IRWIN. 

Special  Election  is  One  Held  to  Supply  Vacancy  occurring  before 
expiration  of  full  term  for  which  incumbent  was  elected. 

Approved  in  State  v.  Howell,  59  Wash.  498,  110  Pac.  388,  special 
election  is  one  held  at  time  other  than  that  fixed  by  law  to  elect 
officer  for  regular  term. 

Time  for  Holding  Election,  General  or  Special,  must  be  author- 
itatively designated  in  advance. 

Approved  in  Marsden  v.  Harlocker,  48  Or.  93,  120  Am.  St.  Bep.  786, 
85  Pac.  329,  holding  void  local  option  election  when  county  court  failed 
to  inspect  petition  and  issue  order  for  election. 

Necessity  of  Notice  or  proclamation  of  election.  See  note,  120  Am. 
St.  Bep.  795. 

IrregnlaritieB  Avoiding  Elections.    See  note,  90  Am.  St.  Bep.  67. 

52  Cal.  170-171,  BANK  OF  SANTA  ROSA  V.  OHALFANT. 

To  Allow  Recovery  of  Illegal  Tax  Paid  under  protest,  tax  must  have 
been  delinquent,  and  officer  to  whom  paid  must  have  had  real  or  pre- 
tended authority,  and  have  threatened  to  seize  and  sell  property. 

Approved  in  Becker  v.  Perry  (Cal.),  35  Pae.  1019,  holding  complaint 
against  irrigation  district  assessment  to  recover  tax  paid  under  protest 
failed  to  show  threat  of  sale  before  payment. 

62  Oal.  171-189,  PEOPLE  V.  HAOAR. 

General  Denial  in  Verified  Answer  is  admissible  and  may  be  stricken 
out. 

Approved  in  People  v.  Lowden  (Cal.),  8  Pac.  68,  following  rule. 

Wherever  Jnifisdiction  of  Court  not  of  Record  depends  on  a  fact 
which  court  is  required  to  ascertain  and  settle  by  its  decision,  such 
decision,  if  court  has  jurisdiction  of  parties,  is  conclusive,  and  not 
subject  to  collateral  attack. 

Approved  in  Spaulding  v.  North  San  Francisco  etc.  Assn.,  87  Cal.  42, 
24  Pac.  601,  applying  rule  to  action  of  board  of  supervisors  on  petition 
for  grading  street  in  deciding  that  majority  of  lot  frontage  was  repre- 
sented in  petition;  State  v.  Schenkel,  129  Mo.  App.  238,  108  S.  W. 
639,  county  court's  finding  as  to  facts  permitting  opening  of  road 
held  conclusive. 

Certificate  of  Incorporation  is  Beet  Evidence  of  act  of  incorpora- 
tion. 

Reaffirmed  in  Creditors'  Union  v.  liundy,  16  Cal.  App.  570,  117  Pac. 
626. 

Procedure  for  Establishment  of  drains  and  sewers.  See  notes,  60  L. 
R.  A.  171,  243. 

Wlio  is  Real  Party  in  Interest  within  statutes  defining  parties  by 
whom  action  must  be  brought.    See  note^  64  L.  B.  A.  620. 
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Wlio  l8  Liable  for  Expense  of  Drainage.    See  note,  58  L.  B.  A.  364. 

Miscellaneous. — Cited  in  Board  of  Directors  of  Modesto  Irr.  Dist.  v. 
Tregea,  88  Gal.  354,  26  Pac.  242,  to  point  that  decisions  with  respect 
to  formation  of  swamp  land  reclamation  districts  are  applicable  to 
irrigation  districts. 

52  Cal.  192-196,  SOUTHERN  OAUFOBNIA  COLONY  ASSN.  V. 
BUSTAMENTE. 

Ai&xlng  of  Seal  of  Corporation  to  Writing  purporting  to  be  executed 
b^  it  with  signature  of  proper  officers  attached  is  prima  facie  evidence 
that  seal  was  affited  hj  proper  authority. 

Approved  in  Greve  v.  Echo  Oil  Company,  8  Cal.  App.  284,  96  Pac. 
907,  following  mle. 

62  CaL  196-198,  BANK  OF  SONOMA  COTTNTT  ▼.  FAIRBANKS. 

Power  of  Legislature  to  Impose  Burdens  upon  municipalities  and  to 
control  their  local  administration  and  property.  See  note,  48  L.  B.  A. 
469. 

62  Cal.  198-201,  SAN  FRANCISCO  T.  FORD. 

XTnder  Article  IV,  Section  34,  Constitution,  deposit  and  loan  assoeia- 
tions  may  be  formed  which  do  not  issue  paper  money,  and  such  are 
not  banks  within  prohibition  of  Constitution,  although  so  called. 

Approved  in  Bank  of  Martinez  v.  Hemme  Orchard  etc.  Co.,  105 
Cal.  377,  38  Pac.  964,  following  rule. 

62  CaL  206-208,  PICO  ▼.  OALLARDO. 

Possession  of  Land  as  Notice  of  Title.  See  note,  13  L.  Bw  A.  (n.  s.) 
56. 

62  Cal.  212-213,  PEOPLE  ▼.  ENGLISH. 

When  Two  Persons  are  Jointly  Indicted,  declarations  of  one  not  on 
trial,  made  after  offense  was  consummated,  are  not  admissible  against 
other  on  his  trial. 

Approved  in  People  v.  Sidelinger,  9  Cal.  App.  300,  99  Pac.  391,  fol- 
lowing rule;  People  v.  Ayhene,  16  Cal.  App.  622,  117  Pac.  790,  decla- 
rations of  codefendant  to  policeman  after  arrest  m^de  in  presence 
of  defendant,  charging  defendant  with  crime,  which  latter  promptly 
denied,  are  inadmiseible. 

Distinguished  in  People  v.  Brady  (Cal.),  36  Pac.  950,  holding  ad- 
missible statements  made  by  defendant's  partner  in  pursuance  of 
agreement  between  them  and  third  person  by  which  partner  was  to 
go  with  such  third  person  and  deliver  to  him  stolen  property;  Durkee 
V.  Central  Pacific  B.  Co.  (Cal.),  9  Pac.  101,  holding  declarations  of 
engineer  within  five  minutes  after  accident  injuring  child  admissible 
as  res  gestae. 

62  CaL  217-219,  SMITH  v.  ACKBR. 

When  Ultimate  Fact  Is  Found,  no  finding  of  probative  facts,  which 
may  tend  to  establish  that  ultimate  fact  was  found  against  evidence, 
can  overcome  finding  of  ultimate  fact. 

Approved  in  People  v.  McCue,  150  Cal.  199,  88  Pac.  901,  and  For- 
sythe  V.  Los  Angeles  By.  Co.,  149  Cal.  575,  87  Pac.  27,  both  following 
rule;  Bryan  ▼•  Tormey  (Cal.),  21  Pac  726;  holding  findings  in  regard 
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to  defendant's  claim  of  title  in  action  to  quiet  title  not  necessarily  in- 
consistent with  finding  of  ownership  in  plaintiff;  Chaffee-Miller  Land 
Co.  V.  Barber,  12  N.  D.  485,  97  N.  W.  852,  in  action  to  determine 
adverse  claim,  findings  that  plaintiff  is  owner  and  entitled  to  posses- 
sion and  defendant  has  no  claim  are  of  ultimate  fact,  and  support 
judgment  confirming  plaintiff's  title. 

Distinguished  in  Gardner  v.  San  Gabriel  Valley  Bank,  7  Cal.  App. 
109,  93  Pac.  902,  finding  against  ownership  of  easement  by  successors 
of  grantor,  where  easement  is  reserved  in  deed,  is  not  of  ultimate 
fact  to  be  reviewed  only  for  insuficiency  of  evidence,  but  conclusion  of 
law. 

52  CaL  225-227,  DBAKE  ▼.  F08TEB. 

)  When  Defendant  Dies  During  Pendency  of  action,  and  administrator 
is  substituted,  and  plaintiff  obtains  judgment  without  presenting  claim 
for  allowance,  objection  thereto  cannot  be  made  for  first  time  in 
supreme  court. 

Approved  in  Clayton  v.  Dinwoodey,  33  Utah,  263,  93  Pac.  727,  hold- 
ing presentation  of  claim  to  executor  arising  from  breach  of  covenant 
of  warranty  in  decedent's  deed  not  to  be  jurisdiction'sJ  to  action 
thereon. 

Distinguished  in  Burke  v.  Maguire,  154  Cal.  464,  98  Pac.  24,  action 
does  not  lie  against  administrator  upon  claim  against  fund  in  his 
possession  which  is  not  claimed  to  be  part  of  estate  without  previous 
demand  against  the  fund. 

52  Oal.  227-231,  OENTEAIi  PAOIFIO  B.  B.  CO.  t:  HOWARD. 

Exemption  from  Taxation  or  Assessment  of  lands  owned  by  gov- 
ernmental bodies,  or  in  which  they  have  an  interest.  See  note,  132 
Am.  St.  Rep.  332,  336,  346,  349. 

52  CaL  238-244,  MERBITT  ▼.  WILCOX. 

Attorney  cannot  Bind  Client  by  Verbal  Stipnlation  made  during  trial 
and  not  entered  on  minutes. 

Approved  in  McWhirter  v.  Donaldson,  36  Utah,  304,  104  Pac.  735, 
oral  stipulation  of  attorney  not  entered  on  minutes  held  void;  Eisen- 
berg  V.  Nichols,  57  Wash.  563,  107  Pac.  372,  holding  void  oral  "street" 
stipulation  of  attorneys. 

Special  Finding  of  Fraud  is  Necessary  to  authorize  judgment  run- 
ning against  person  of  debtor. 

Approved  in  Ledford  v.  Emerson,  143  N.  C.  535,  55  8.  E.  972,  10  L. 
R.  A.  (n.  s.)  362,  discharging  debtor  on  habeas  corpus  when  arrested 
on  execution  on  judgment  not  supported  by  special  finding  of  fraud. 

52  CaL  248-249,  NEILSON  v.  CRAWFORD. 

Use  of  Person's  Books  of  Account  as  evidence  upon  issues  between 
other  parties.     See  note,  53  L.  R.  A.  537. 

62  Cal.  250-251,  DHL  V.  DHL. 

Action  to  Annul  Marriage  by  Reason  of  Marriage  of  plaintiff  to  one 
still  alive  cannot  be  united  with  action  to  quiet  title  to  her  separate 
property  in  which  defendant  claims  interest. 

Approved  in  Reed  v.  Reed,  70  Neb.  777,  98  N.  W.  77,  sustaining  de- 
murrer to  joinder  of  action  to  determine  property  rights  not  growing 
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out  of  marriage,  with  action  for  divorce;  Beed  v.  Beed,  65  Neb.  852, 

91  N.  W.  858,  holding  court  could  hear  and  determine  in  divorce  suit 
property  rights  not  growing  out  of  marriage  when  no  objection  was 
made. 

Bigbt  to  Join  Prayer  for  Betnrn  of  Property  wi'th  prayer  for  divorce. 
See  note,  29  L.  B.  A.  (n.  b.)  821. 

62  Cal.  251-252,  PEOPLE  ▼.  LEITH. 

Homicide  in  Carrying  Out  unlawful  eonepiraey.  See  note,  68  L.  B. 
A.  202. 

62  Cal.  263-269,  M0BENHAT7T  y.  WILSON. 

Tenant  in  Common  may  Maintain  Action  to  recover  mining  claim 
without  joining  cotenants. 

Approved  in  Binswanger  v.  Henninger,  1  Alaska,  511,  following  rule. 

Cotenancy  in  Mines.    See  note,  91  Am.  St.  Bep.  889. 

Abandonment  and  Forfeiture  of  mining  claims.  See  note,  87  Am. 
St.  Bep.  405,  413.  ^ 

Relocation  of  Mining  Claim  as  abandoned  or  forfeited.  See  note, 
68  L.  B.  A.  847. 

Gtaln  or  Loss  of  Title  by  Abandonment,  not  including  questions  under 
statute  of  limitations.     See  note,  136  Am.  St.  Bep.  893. 

52  Cal.  280-292,  BANK  OF  CALIFOBNIA  ▼.  WESTERN  UNION  TEL. 
CO. 

Principal  is  Bound  by  Acts  of  Agent  committed  in  transaction  of 
business  of  agency,  even  though  acts  were  wrongful. 
Approved  in  Castroville  Co-op.  Creamery  Co.  v.  Col,  6  Cal.  App.  537, 

92  Pac.  649,  following  rule. 

Telegraph  Company  is  Besponslble  to  Bank  for  its  payment  of  false 
telegraph  order  to  pay  money  purporting  to  come  from  cashier  of 
bank,  and  transmitted  by  agent  of  company. 

Approved  in  Morris  v.  Warlick,  118  Ga.  422,  45  S.  E.  408,  agent 
having  authority  to  employ  subagent  not  liable  for  negligence  of  sub* 
agent  when  due  care  was  used  in  his  selection;  Thyssen  v.  Davenport 
Ice  ft  Storage  Co.,  134  Iowa,  752,  112  N.  W.  178,  master  liable  for  in- 
jury caused  by  servant  permitting  stranger  to  assist  him;  Usher  v. 
Western  Union  Tel.  Co.,  122  Mo.  App.  105,  98  S.  W.  86,  holding  tele- 
graph company  liable  for  injury  caused  by  forged  telegram  sent  by 
station  agent,  who  also  received  messages  from  public  for  transmis- 
sion; Western  Union  Tel.  Co.  v.  Uvalde  Nat.  Bk.,  97  Tex.  225,  77 
S.  W.  605,  65  L.  R.  A.  805,  holding  telegraph  company  liable  for  injury 
caused  by  false  message  sent  by  wire-tappers  and  delivered  by  agent 
of  company;  Fanset  v.  Garden  City  State  Bank,  24  S.  D.  253,  123  N.  W. 
688,  bank  receiving  check  for  collection  not  liable  for  failure  of  col- 
lecting bank  to  transmit  proceeds,  on  ground  depositor  of  check  au- 
thorized by  implication  appointment  of  such  bank  as  subagent;  Bank 
of  Havelock  v.  Western  Union  Tel.  Co.,  141  Fed.  531,  532,  72  C.  C.  A. 
580,  4  L.  B.  A.  (n.  s.)  181,  holding  telegraph  company  liable  for  loss 
of  lien  due  to  sending  of  message  without  exercise  of  care  in  determin- 
ing identity  of  sender. 

Duty  of  Telegraph  Company  to  ascertain  identity  or  authority  of 
sender  of  message.    See  note,  4  L.  &.  A.  (n.  s.)  182. 
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Liability  of  Telegraj^  Oompany  for  transmiBBion  or  delirery  of 
forged  measage.    See  note,  65  L.  B.  A.  807. 

Liability  of  Iffastar  to  One  to  WlUMn  he  owes  no  eontraetnal  duty, 
for  acts  of  volunteer  whom  servant  permits  to  assist.  See  note,  13 
L.  B.  A.  (n.  s.)  574. 

62  OaL  294-299,  ESTATE  OF  HEADEN. 

Under  Section  1266,  Civil  Code^  Homestead  declared  on  separate 
property  of  one  spouse  passes  to  survivor  as  joint  tenant,  and  not  by 
descent,  even  if  other  spouse  dies  after  amendment  of  1874,  which 
limited  title  of  survivor. 

Distinguished  in  Hannon  v.  Southern  Pac.  B.  B.  Co.,  12  Cal.  App. 
353,  355,  107  Pac.  337,  holding  section  1265,  Civil  Code,  merely  de- 
termines nature  of  tenancy  of  homestead  during  joint  life  of  spouses. 

Bight  of  Children  in  Homestead  of  Parent.  See  note,  66  K  B.  A. 
44,  48. 

62  Cal.  302-306^  KBAEMEB  t.  KBASBAEB. 

Property  Which  ie  Separate  Property  of  Spouse  in  one  state  does  not 
change  its  character  by  removal  of  spouses  to  another  state  in  which 
it  would  be  community  property. 

Approved  in  Brookman  v.  Burkee,  46  Wash.  584,  123  Am.  St.  Bep. 
944,  90  Pac.  915,  12  L.  B.  A.  (n.  s.)  921,  f  oUowing  rule. 

Conflict  of  Laws  as  to  Bi^ts  and  obligations  of  married  women. 
See  notes,  86  Am.  St.  Bep.  565;  57  L.  B.  A.  36S. 

62  Cal.  306-309,  M0BBI80N  ▼.  GOLD  MOUNTAIN  ETC.  MIN.  CO. 

Liability  of  Corporations  on  contracts  of  promoters.  See  note,  26 
L.  B.  A.  547. 

62  Cal.  315-319,  STONE  v.  OET8EB  QUICKSILVEB  ION.  CO. 
•  Court  Should  not  Instruct  Jury  that  they  are  authorized  to  find  fact 
from  existence  of  other  facts. 

Approved  in  Linforth  v.  S.  F.  Gas  ft  Electric  Co.,  156  Cal.  67,  103 
Pac.  324,  and  Liverpool  etc.  Ins.  Co.  v.  Southern  Pacific  Co.,  125  Cal. 
444,  58  Pac.  59^  both  following  rule;  Davis  v.  Hearst,  160  Cai.  177, 
116  Pac.  545,  discussing  presumption  of  malice  in  libel  case. 

Distinguished  in  People  v.  Crowl  (Cal.),  34  Pac.  861,  upholding  in- 
struction given  in  regard  to  presumptions  arising  on  proof  of  facts. 

Intention  to  Betom  is  Test  of  abandonment. 

Beaffirmed  in  Doyle  v.  Burne,  123  Iowa,  510,  99  N.  W.  203. 

Abandonment  and  Forfeiture  of  mining  claims.  See  note,  87  Am» 
St.  Bep.  404. 

62  CaL  319-322,  TUOHT  ▼.  WINaPIBLD. 

Creditor  Who  Attaches  Property  Obtains  Lien  only  upon  interest 
actually  owned  by  debtor  when  attachment  was  levied. 

Approved  in  National  Bank  of  the  Pacific  v.  Western  Pac.  By.  Co., 
157  Cal.  576,  108  Pac.  677,  holding  attaching  erBditor  had  no  lien  on 
shares  of  stock  sold  by  debtor  before  attachment  but  not  transferred 
on  corporation  books. 

Levy  under  Execution  or  Attachment^  upon  rights  under  lease.  See 
note,  17  L.  B.  A.  (n.  s.)  843. 

Oamishment  of  Unliquidated  CAslms.    See  note,  59  L.  B.  A.  376. 
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62  Oal.  322-^26,  WEST  ▼.  SMITH. 

Injunctioii  Against  TrespsM  aa  Realty.  See  note,  99  Am.  St.  Bep. 
751. 

62  Oal.  32&-326,  BEED  ▼.  KIMBALL. 

Appeal  will  be  Diranlssed  if  Undertaking  Thereon  is  not  filed  within 
five  days  after  service  of  notice  of  appeal. 

Beaffirmed  in  Buhman  v.  Nickels,  1  Cal.  App.  269,  82  Pac.  86. 

62  OaL  334-^36^  PABBT  ▼.  EIELLET. 

Mortgage  G-iTen  by  Wife  on  Property  Deeded  to  her,  but  purchased 
by  community  funds,  creates  no  lien  on  property. 

Approved  in  Pryal  v.  Pryal  (Cal.),  71  Pac.  804,  holding  void  deed 
of  wife  to  third  person  of  homestead  from  community  deeded  to  her 
by  husband;  Freiermuth  v.  Steigleman,  130  Cal.  393,  80  Am.  St.  Bep. 
138,  62  Pac.  615,  holding  invalid  wife's  mortgage  on  community  home- 
stead. 

Distinguished  in  Anima  v.  Lau  Kona,  9  Haw.  375,  holding  woman 
who  married  and  acquired  land  prior  to  passage  of  married  woman's 
act  may  after  its  passage  make  valid  lease  of  such  land  without  hus- 
band's consent  so  as  to  entitle  lessee  to  possession  after  death  of 
husband* 

62  OaL  34&-348,  SMITH  ▼.  BEED. 

Effect  of  Death  of  Party  After  Judgment  upon  remedy  by  execu- 
tion.    See  note,  61  L.  B.  A.  363,  393. 

62  Oal.  34&-360,  McFADDEN  v.  ELLMAKE&. 

Declarations  of  Orantor,  Made  While  In  Possession  of  title,  are  admis- 
sible in  disparagement  of  title  in  his  grantee. 

Approved  in  Frink  v.  Boe  (Cal.),  7  Pac.  486,  following  rule. 

62  Oal.  360-362,  BHODA  Y.  ALAMEDA  OOUKTT. 

In  Action  on  Olaim  Against  County,  plaintiff  must  aver  sll  matters 
required  by  statute  in  relation  to  his  presentation  of  claim  to  board 
of  supervisors,  and  their  rejection  of  same. 

Approved  in  Farmers'  etc.  Bank  v.  Los  Angeles,  151  Cal.  658,  91  Pae. 
796,  holding  previous  demand  for  repayn^ent  of  taxes  paid  under 
protest  must  be  alleged  in  action  to  recover  same. 

General  Allegation  in  Pleading  of  Performance  of  condition  prece- 
dent prescribed  by  statute  is  insufficient. 

Approved  in  Estate  v.  Benton,  3  Cof.  Prob.  530,  allegation  that  will 
contestants  are  adopted  children  of  decedent,  without  setting  forth 
particular  facts  upon  which  claim  for  adoption  rests,  is  insufficient. 

Liabilities  of  Counties  for  Torts  and  negligence.  See  note,  39  L. 
B.  A.  73. 

62  Oal.  363-371,  8ILVET  ▼.  HODGDOK. 

Trust  in  Personalty  may  be  Established  by  parol,  but  must  be  proved 
by  clear  and  unequivocal  evidence. 

Beaffirnrad  in  Austin  v.  Wilcoxeon,  149  Cal.  29,  84  Pac.  419. 

62  Oal.  378-380,  SOMO  ▼.  OLIVEB. 

Contest  cannot  be  M?de  Before  Surveyor  General  in  respect  to  right 
to  purchase  land  for  which  patent  has  been  issued  to  one  of  parties. 
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DiBtingnished  in  Miller  ▼.  "EngU,  3  Cal.  App.  329,  85  Pae.  160,  holding 
section  3414,  Political  Code,  does  not  allow  entryman  on  state  lands  to 
shield  himself  from  effects  of  violating  statute  in  entry  bj  paying  in 
fnll  for  land. 

62  OaL  382>884,  EVEBETT  ▼.  EVERETT. 

Bight  of  Wife  Against  Whom  Absolutt  Divoroe  granted  to  per- 
manent  alimony. 

62  Cal.  385-^99,  28  Am.  B«p.  634,  OOBUBN  T.  AMEa 

State  may  Maintain  Ejectment  for  wharf  constructed  without  au- 
thority beyond  low-water  mark. 

Approved  in  City  of  Providence  v.  Comstock,  27  B.  I.  557,  65  Atl. 
314,  ejectment  lies  at  suit  of  city  to  recover  possession  of  tide  lands. 

riatinguiahed  in  Bonetti  v.  Ruiz,  15  Cal.  App.  10,  113  Pac.  IIS, 
injunction  lies  to  prevent  one  from  diverting  percolating  water  from 
land  of  abutting  owner  by  means  of  well  on  highway. 

Biparian  Owner  cannot  Maintain  Ejectment  to  remove  that  part  of 
wharf  which  extends  beyond  low- water  mark  from  his  land. 

Approved  in  Conradt  v.  Miller,  2  Alaska,  436,  holding  injunction  is 
remedy  of  private  owner  to  prevent  building  of  wharves  opposite  his 
property;  Clark  v.  Evansville  Boat  Club,  44  Ind.  App.  429,  88  N.  £. 
101,  arguendo. 

Property  or  Invasion  of  Possession  for  which  ejectment  is  maintain- 
able.    See  note,  116  Am.  St.  Bep.  579,  585. 

Bight  to  Erect  Wlianras.    See  note,  40  L.  B.  A.  644. 

Bight  of  Eminent  Domain  as  Affected  by  extent  to  which  general 
scheme  has  progressed.     See  note,  7  L.  B.  A.  (n.  s.)  200. 

Bights,  Obligations  and  Bemedies  of  persons  over  whose  land  a  high- 
way runs.     See  note^  101  Am.  St.  Bep.  109. 

52  Oal.  399-403v  FBAZIEB  ▼.  CBOWELL. 

CertifLed  Oopy  of  Judgment  is  not  an  abstract  thereof. 

Approved  in  Erkson  v.  Parker,  3  Cal.  App.  100,  84  Pac.  438,  under 
section  710,  Code  of  Civil  Procedure,  filing  abstract  of  judgment  with 
auditor  is  not  sufficient,  but  transcript  must  be  filed. 

In  Ejectment*  Finding  That  Defendant  has  good  and  perfect  title 
supports  judgment  for  him,  whether  regarded  as  finding  of  fact  or 
conclusion  of  law. 

Approved  in  People  v.  McCue,  150  Cal.  199,  88  Pac.  901,  where  in 
action  to  abate  obstructions  to  several  streets  it  was  found  that 
such  streets  are  public  highways  and  probative  facts  found  are  not  in- 
consistent therewith,  it  is  sufficient  to  sustain  judgment  abating 
obstructions;  Chaffee-Miller  Land  Co.  v.  Barber,  12  N.  D.  485,  97  N.  W. 
852,  in  action  to  determine  adverse  claim  findings  that  plaintiff  is 
owner  and  entitled  to  possession,  and  that  defendant  is  without  right, 
are  findings  of  ultimate  fact^  and  support  judgment  for  plaintiff. 

52  Cal.  403-406,  ESTATE  OF  SCOTT. 

When  Executor  Mingles  Funds  of  Estate  with  his  own,  he  will  be 
charged  with  legal  interest  with  annual  rests. 

Beaffirmed  in  Eetate  of  McPhee,  156  Cal.  341,  104  Pac.  467. 

Inability  of  Executors  or  Trustees  for  compound  interest.  See  note, 
29  L.  B.  A.  631,  656. 


52  Cal.  407-430    NOTES  ON  CALIPOBNIA  BEPOBTS.  006 

62  OaL  407-411,  YOT7NO  ▼.  WBIOHT. 

Allegation  That  Judgment  was  "Duly  Rendered**  is  not  equivalent 
to  allegation  that  it  was  "duly  given  or  made." 

Approved  in  Baker  v.  Healey,  1  Alaska,  46,  holding  complaint  on  a 
judgment  sufficient  against  demurrer;  Mears  v,  Shaw,  32  Mont.  578, 
81  Pac.  339,  allegation  that  certain  parties  were  adjudged  bankrupt 
held  insufficient  as  not  alleging  judgment  "duly  given  and  made"; 
State  V.  Lagoni,  30  Mont.  477,  76  Pac.  1046,  complaint  on  bail  bond 
alleging  judgment  held  defective  as  not  alleging  it  to  be  "duly  given 
or  made";  Ashley  ▼.  Pick,  53  Or.  415,  100  Pac.  1105,  upholding  aver- 
ment that  judgment  was  "duly  given." 

Distinguished  in  Gurnsey  v.  Northern  California  Power  Co.,  7  Cal. 
App.  344,  94  Pac.  862,  holding  allegation  thkt  franchise  had  been 
"granted"  implied  that  it  was  done  by  ordinance. 

Party  Belsring  on  Judgment  as  Estoppel  who  in  pleading  it  under- 
takes to  avail  himself  of  statute  releasing  him  from  pleading  juris- 
dictional facts  must  comply  strictly  with  terms  of  statute. 

Approved  in  Welters  v.  Thomas  (Cal.)y  32  Pac.  567,  holding  statute 
of  limitations  must  be  pleaded  by  stating  section  and  subdivision  of 
code  which  bars  action  when  facts  are  not  set  forth,  pleading  number 
of  section  alone  being  insufficient. 

52  Cal.  411-412,  WIQGINTON  ▼.  lAABKLEY. 

Mandamus  Does  not  Ue  to  Compel  clerk  of  board  of  supervisors  to 
eorrect  records. 

Approved  in  Swamp  Land  Beclamation  Dist.  No.  407  v.  Wilcox 
(Cal.),  14  Pac.  845,  holding  clerk  of  board  of  supervisors  had  no  right 
to  alter  incorrect  order  of  board  entered  on  minute-book. 

62  OaL  417-419,  SWITT  ▼.  OANAVAN. 

Court  must  Find  on  Issue  Baised  by  affirmative  matter  set  up  in 
answer  constituting  valid  defense. 

Approved  in  Bordeaux  v.  Bordeaux,  30  Mont.  42,  75  Pac  526,  court 
must  make  findings  on  cross-complaint  in  divorce  to  support  judgment 
for  plaintiff;  Dillon  Implement  Co.  v.  Cleaveland,  32  Utah,  5,  88  Pac. 
671,  judgment  cannot  be  rendered  until  issues  raised  by  counterclaims 
are  found  upon. 

52  Cal.  420-422,  GliASCCCK  y.  ASHMAN. 

On  Ajfpeal  from  Judgment,  Appellate  Court  may  order  new  trial 
as  to  part  of  issues  only. 

Approved  in  Bobinson  v.  Muir,  151  Cal.  125,  90  Pac.  524,  following 

rule. 

Burden  of  Proof  in  Suit  for  failure  to  execute  process.  See  note, 
8  L.  B.  A.  (n.  s.)  426. 

52  CaL  428-430,  LAKE  V.  LAKE. 

Land  Held  Under  Claim  of  Ownership  by  party  before  marriage  con- 
tinues his  separate  estate  after  marriage  although  title  is  thereaft^ 
perfected  by  deed  from  paramount'  source. 

Beaffirmed  in  Estate  of  Pepper,  158  Cal.  623,  112  Pac.  64. 

What  is  Community  Property.  See  notes,  126  Am.  St.  Bep.  116;  4 
Cof.  Prob.  58. 
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Beal  Property  Granted  by  GOYemment  to  citizen  as  separate  or 
community  property.  See  notes,  96  Am.  St.  Rep.  920;  26  L.  R.  A«  (n. 
s.)  1U8. 

62  CaL  480-434,  BBANI>T  v.  WHEATON. 

General  VenUct  in  Eqiuity  Case  must  be  disregarded,  and  court  must 
find  facts. 

Approved  in  Sweetser  v.  Dobbins  (Cal.),  3  Pac.  117,  and  Evans  v. 
Ross  (Cal.),  8  Pac.  89,  both  following  rule. 

As  Against  Mere  Trespasser,  one  in  possession  of  public  land  is 
deemed  owner. 

Approved  in  Foss  v.  Dam,  1  Alaska,  347,  one  in  possession  of  public 
lands  for  trade  or  residence  may  maintain  action  to  quiet  title  thereto. 

One  in  Possession  of  Public  Land  cannot  maintain  action  in  equity 
against  applicant  to  purchase  same  from  United  States,  to  enjoin  him 
from  setting  up  any  title  .thereto. 

Approved  in  Allen  v.  Myers,  1  Alaska,  120,  holding  plaintiff  in 
equity  suit  to  quiet  title  will  have  such  suit  dismissed  when  he  applies 
for  patent  to  same  land. 

Effect  of  Legal  Remedy  npon  Equitable  Jurisdiction  to  remove  cloud 
on  title.     See  note,  12  L.  R.  A.  (n.  s.)  73. 

62  CaL  438-440,  JARVIS  v:  SANTA  CLARA  VALLEY  B.  R.  CO. 

Private  Person  cannot  Maintain  Action  to  abate  nuisance  unless  he 
suffers  damage  peculiar  to  himself  as  distinct  from  damage  to  general 
public. 

Approved  in  Donahue  v.  Stockton  Gas  etc.  Co.,  6  Cal.  App.  280,  92 
Pac.  198,  following  rule;  Reynolds  v.  Presidio  etc.  R.  R.  Co.,  1  Cal.  App. 
233,  81  Pac.  1119,  holding  owner  of  abutting  property  has  no  special 
cause  of  action  against  railroad  not  laid  in  center  of  street  according 
to  its  franchise. 

Bight  to  Obfltruct  or  Destroy  Bights  of  navigation.  See  note,  59 
L.  R.  A.  82. 

62  CaL  440-442,  DYER  ▼.  CHASE. 

Assessment  for  Work  Done  on  Street  and  Sidewalk  cannot  be  de- 
manded where  resolution  of  intention  is  to  curb  and  macadamize  the 
street  only.     . 

Approved  in  Gallagher  v.  Garland,  126  Iowa,  210,  101  N.  W.  868, 
holding  void  in  toto  assessment  for  improving  street  which  covered 
both  grading  and  graveling,  when  city  had  no  authority  to  do  the 
grading. 

Distinguished  in  Williams  v.  Bisagno  (Cal.),  34  Pac.  641,  upholding 
assessment  for  street  work  when  estimates  included  a  small  amount 
of  grading  of  surface  inequalities,  though  resolution  did  not  men- 
tion it. 

62  Cal.  442-445,  SPRING  ▼.  HEWSTON. 

Creek  Referred  to  in  Deed  as  Boundary  Line  held  to  be  monument 
prevailing  over  calls  for  courses. 

Approved  in  Park  Commissioners  v.  Taylor,  133  Iowa,  459,  108  N. 
W.  929,  river  referred  to  in  deed  as  boundary  of  lots  held  to  be  fixed 
monument  controlling  courses  and  distances. 

Effect  of  Bounding  Grant  on  Biver  or  tide  water.  See  note,  42  L. 
B.  A.  502. 
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OanelnslTeneai  of  Establlslied  Boandaries.    See  note,  110  Am.  St. 
Sep.  680. 
Location  of  Boundaries.    See  note,  129  Am.  St.  Rep.  998. 

62  OaL  447-449,  8CHACHT  v.  ODEUi. 

Appeal  Need  not  be  DiraiiBsed  for  mere  lack  of  prescribed  justifica- 
tion of  Bureties. 

Approved  in  Wilson  v.  Eagleson,  9  Idaho,  27,  108  Am.  St.  Rep.  110, 
71  Pac.  616,  injunction  bond  not  void  though  sureties  did  not  justify 
they  were  householders  or  freeholders. 

Miscellaneous. — Cited  in  Meysan  v.  Ghabrie  (Cal.),  6  Pae.  670,  refus- 
ing to  dismiss  appeal  on  authority  of  principal  case. 

62  CaL  462-466,  PEOPLE  ▼.  JEFFERSON. 

Burglary  may  be  Qenerally  Alleged  in  indictment,  leaving  time  and 
consequent  degree  to  be  determined  at  trial.  ' 

Approved  in  State  v.  Copenhaver,  35  Mont.  344,  89  Pac.  62,  where 
indictment  charged  burglary  in  first  degree,  conviction  could  not  be 
had  in  second  degree,  since  second  is  not  included  in  first  degree. 

When  Defendant  Pleads  Quilty  to  Indictment  for  offenee  divided 
into  degrees,  court  must  determine  degree. 

Approved  in  Ex  parte  Haase,  5  Cal.  App.  543,  90  Pac.  947,  holding 
court  will  be  presumed  to  have  determined  d«gree  when  record  does 
not  show  contrary;  People  v.  Bannister  (Cal.),  34  Pac.  710,  holding 
erroneous  verdict  not  stating  degree  of  crime  when  crime  is  divided 
into  degrees. 

62  CaL  465-466,  ESTATE  OF  CUNNINGHAM. 

Settlemont  of  Partnership  Accounts  between  partners  can  only  be 
made  in  action  in  which  all  partners  are  parties. 

Approved  in  Dryden  v.  Sewell,  2  Alaska,  186,  reaffirming  rule. 

If  Instructions  are  Contradictory  so  as  to  confuse  jury  in  their  de- 
liberations, verdict  cannot  stand. 

Reaffirmed  in  Rathbun  v.  White,  157  Cal.  253,  107  Pac.  311. 

Effect  of  Intoxication  on  Question  of  undue  influence.  See  note,  I 
Cof.  Prob.  405,  532. 

62  CaL  466-468,  YOUNG  ▼.  HCIOLAN. 

Partnership  Accounts  Between  Partners  can  only  be  settled  in  ac- 
tion in  which  all  partners  are  joined. 

Approved  in  Mitau  v.  Roddan,  149  Cal.  7,  84  Pae.  147,  6  L.  R.  A. 
(n.  s.)  275,  in  action  to  enforce  deed  of  trust  given  to  secure  indebted- 
ness to  individual  and  also  to  firm  of  which  he  is  member,  which 
involves  accounting  between  beneficiaries,  such  firm  must  be  party  to 
action,  though  not  to  deed  of  trust. 

62  Cal.  470-471,  PEOPLE  v.  BEVANS. 

VeiniM  must  be  Proved  as  charged. 

Approved  in  People  v.  Meseros,  16  Cal.  App.  278,  116  Pac.  679, 
in  prosecution  for  embezzling  money  by  cashing  checks  in  San  Fran- 
cisco, which  were  intrusted  to  defendanit  in  Alameda,  venue  is  in 
San  Francisco. 

62  CaL  473-475,  DE  BAEEB  v.  CABILLO. 

Illegal  Assessment  Levied  on  Lot  for  improvements  and  paid  by 
owner  is  deemed  voluntarily  paid,  and  cannot  be  recovered  back  in 
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action  at  law  against  officer^  although  paid  under  protest  after  threat- 
ened sale. 

Approved  in  Decker  v.  Perry  (Cal.),  35  Pac.  1019,  holding  defective, 
complaint  to  recover  irrigation  district  assessment  for  failure  to  show 
nature  of  proceedings  to  colleot  it,  the  threat  of  which  constituted 
compulsion. 

62  CaL  479-481,  PEOPLE  ▼.  GAINES. 

Omission  to  Plead  to  Indictment  is  Fatal  to  judgment  for  conviction 
even  after  verdict. 

Approved  in  Territory  v.  Blevins,  4  Ariz.  69,  77  Pac.  616,  and  State 
▼.  De  Wolfe,  29  Mont.  419,  74  Pac.  1085,  both  following  rule;  State  v. 
Chambers,  9  Idaho,  678,  75  Pac.  276,  failure  to  read  indictment  and 
state  plea  held  reversible  error;  State  v.  Beatty,  51  W.  Va.  237,  41 
S.  E.  436,  where  record  showed  defendant  "pleaded  not  guilty,"  record 
is  sufficient  as  to  plea  to  sustain  conviction. 

Distinguished  in  State  v.  Suttles,  13  Idaho,  93,  88  Pac.  239,  fact 
that  prisoner  was  informed  of  his  right  to  challenge  individual  jurors 
need  not  be  shown  by  record. 

62  CaL  482-487,  28  Am.  Bep.  639,  LINCOLN  T.  ALEXANDER. 

Constitationality  of  Private  Statutes  to  authorize  disposal  of  prop- 
erty.    See  note,  16  L.  B.  A.  253. 

62  CaL  489-491,  BBOWN  y.  BICE. 

Action  to  Becover  Ezcessiye  Turnpike  Toll  does  not  involve  legality 
of  toll  within  meaning  of  Constitution  relating  to  jurisdiction  of 
courts. 

Approved  in  Thomas  v.  Lincoln  County,  41  Wash.  152,  83  Pac.  19, 
action  to  recover  excessive  tax  levied  through  mistake  in  acreage  held 
not  to  avoid  legality  of  tax. 

62  CaL  494-495,  GLASCOCK  ▼.  ASHBiAN. 

Acts  for  Wkicb  SnretleB  on  official  bonds  are  liable.  See  note,  91 
Am.  St.  Bep.  529,  532. 

62  CaL  496^600,  PENBY  ▼.  BICHABDS. 

Deed  Bef erring  to  Map  for  Description  and  to  monuments  erected 
by  surveyor  must  be  construed  as  referring  to  monuments,  and  they 
control  over  courses  and  distances  on  map. 

Approved  in  Beall  v.  Weir,  11  Cal.  App.  369,  105  Pac.  135,  where 
land  has  once  been  conveyed  with  reference  to  monuments  in  place  at 
time  of  conveyance,  such  conveyance  cannot  afterward  be  defeated 
by  survey  showing  such  monuments  were  improperly  placed. 

Location  of  Boundaries.    See  note,  129  Am.  St.  Bep.  1013i 

Wliere  Deed  Describes  Property  Conveyed  by  reference  to  map,  map 
may  be  identified  by  parol,  and  when  so  identified  it  becomes  portion 
of  deed. 

Boaffirmed  in  Snooke  v.  Wingfield,  52  W.  Va.  445,  44  S.  E.  278. 

62  Cal.  506-508,  LABBABEE  v.  SELBT. 

Proceedings  to  Punish  Party  for  Contempt  are  not  appropriate  pro- 
ceedings for  trial  of  issue  of  title. 

Approved  in  Ex  parte  Pahia,  13  Haw.  581,  following  rule. 

Be-entry  on  Land,  from  Which  Party  has  been  removed  under  judg- 
ment in  ejectment,  under  new  right  is  not  contempt. 


Sa  Cal.  513-590    NOTES  ON  CALIFOBNIA  BEPOBTS.  910 

Approved  in  Carr  t.  District  Court  of  Van  Buren  County,  147  Iowa,- 
674,  126  N.  W.  795,  proceedings  to  isffue  new  school  warrants  held  not 
t«  be  contempt  where  officers  of  district  were  enjoined  from  paying 
balance  due  on  former  warrants. 

52  Oal.  51S-615,  HAWKINS  ▼.  MANSFIELD  ETO.  MIN.  OO. 

Liability  of  Corporations  on  contracts  of  promoters.  See  note,  26 
L.  B.  A.  547. 

62  Oal.  5S8-540,  ESTATE  OF  BABTON. 

Where  Decedent  Left  Will,  Granting  of  Letters  of  administration 
with  will  annexed  is  not  limited  to  order  prescribed  in  Code  of  Civil 
Procedure,  section  1365. 

Approved  in  Estate  of  Bergin,  3  Cof.  Prob.  290,  following  rule;  Es- 
tate of  Carlson,  2  Cof.  Prob.  278,  279,  under  Code  of  Civil  Procedure, 
section  1350,  as  amended  in  1878,  where  sole  executor  dies,  public 
administrator  is  entitled  to  letters  as  against  nonrelative  of  deceased. 

Miscellaneous. — Cited  in  Ninia  v.  Wilder,  12  Haw.  117,  suggesting 
that  preamble  of  will  frequently  furnishes  sourcs  of  interesting  liti- 
gation. 

62  OaL  640-550,  NISBET  ▼.  NASH. 

If  One  Pajrtner  of  Mining  Claim  Oonvesrs  His  Intorest  to  stranger, 
such  stranger  thereby  becomes  partner  with  other  owners,  with  all  his 
grantor's  rights. 

Approved  in  Loy  v.  Alston,  172  Fed.  92,  96  C.  C.  A.  578,  holding  con- 
veyance of  interest  by  one  partner  did  not  dissolve  mining  partner- 
ship. 

52  Oal.  661-^65,  McOABTHT  v.  POPE. 

Statute  of  Frauds  Does  not  Apply  to  parol  contract  for  purchase  of 
land  which  has  been  executed. 

Approved  in  Jones  v.  Patrick,  140  Fed.  408,  holding  as  not  within 
statute  of  frauds  verbal  agreement  to  find  purchaser  at  advanced 
price  for  mining  property  on  which  one  party  held  an  option  bond, 
and  to  share  in  profits  of  sale. 

52  OaL  565-668,  BILUNGS  v.  DBEW. 
Inconsistent  Defenses  may  be  Set  Up. 

Beaffirmed  in  Light  v.  Stevens,  8  Cal.  App.  79,  103  Pac.  363. 
Bight  to  Plead  inconsistent  Defenses.    See  note,  48  L.  B.  A.  197, 

204,  206. 

52  Cal.  568-577,  ESTATE  OF  McOAUSLAND. 

Claim  or  Demand  as  Used  in  Probate  Act  refers  to  such  debts  or 
demands  against  decedent  as  might  have  been  enforced  against  him  in 
life  by  personal  action  for  recovery  of  money. 

Approved  in  Estate  of  Finch,  3  Cof.  Prob.  297,  undertaker's  deim 
need  not  be  presented  for  allowance  against  estate  of  decedent;  Kline 
V.  Gingery,  25  8.  D.  19,  124  N.  W.  959,  demand  for  rescission  of  sale 
of  horse  and  return  of  purchase  notes  not  claim  to  be  presented  to 
executor. 

52  Oal.  586-590,  OBEEN  ▼.  OAMPBELL. 

Wbat  Contracts  will  Support  Maritime  Lieo.  See  note,  70  L.  B.  A. 
369. 
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52  OaL  600-^98,  OCX  T.  McLAXTGHUN;  8.  C,  64  Oal.  606. 

When  Work  Is  to  Im  Dono  Under  Contract  and  payment  made  in 
installments,  mere  failnre  to  pay  installment  as  it  becomes  dne  does 
not  amount  to  prevention  of  continuance  of  work. 

Approved  in  Barrett  ▼.  Austin  (Cal.)i  31  Pac.  5,  following  rule; 
Fairchild-Oilmore-Wilton  Co.  ▼.  Southern  Refining  Co.,  158  Oal.  273, 
110  Pac.  955,  building  contractor  can  rescind  for  owner's  failure  to 
pay  installments  of  contract  price  on  time. 

Bight  to  Bescind  or  Abandon  Contract  because  of  other  party's 
default.    See  note,  30  L.  B.  A.  67. 

62  Cal.  698-602,  PEOPLE  ▼.  LATHAH. 

Power  of  State  Xiegislatnre  to  exempt  from  taxation.  See  note,  19 
L.  B.  A.  79. 

62  Cal.  602-606,  MEEK8  ▼.  80X7TBEBN  PACIFIO  B.  B.  CO. 

Section  486,  CItU  Code,  Does  not  Abrogate  Doctrine  of  contributory 
negligence. 

Approved  in  Hutson  ▼.  Southern  California  By.  Co.,  150  Cal.  703, 
89  Pac.  1094,  holding  traveler  approaching  crossing  has  no  right  to 
remit  any  care  which  law  demands  of  him,  on  assumption  that  due 
care  will  be  exercised  by  train  operatives;  Wheeler  v.  Oregon  R.  R. 
etc.  Co.,  16  Idaho,  394,  102  Pac.  353,  section  2821,  Revised  Codes,  re- 
lating to  sounding  bells  and  whistles  at  railroad  crossings,  does  not 
abrogate  rule  of  contributory  negligence;  Baker  v.  Seaboard  Air  Line 
R.  R.,  150  N.  C.  566,  64  S.  E.  508,  denying  recovery  for  injury  to  boy 
of  fourteen  caused  by  voluntarily  jumping  from  car. 

As  to  How  Far  Statutes  will  be  Regarded  as  abrogating  maxim  that 
one  caanot  profit  by  his  own  wrong.     See  note,  25  L.  B.  A.  572. 

It  is  Negligence  Per  8e  for  Parents  to  allow  child  to  play  on  rail- 
road tracks  and  to  lie  down  upon  them  unattended,  and  bars  recovery 
for  its  death. 

Approved  in  Wardlaw  v.  California  By.  Co.  (Cal.),  42  Pac.  1076, 
holding  passenger  guilty  of  contributory  negligence  as  matter  of  law 
in  attempting  to  board  train  by  climbing  on  bumper  between  cars. 

Denied  in  Atchison,  Topeka  etc.  B.  B.  Co.  v.  Calhoun,  18  Okl.  82, 
89  Pac.  209,  negligence  of  parent  held  not  imputable  to  child. 

Contributory  Negligence  of  Parent  or  custodian  as  bar  to  negligence 
action  by  child.     See  note,  21  L.  B.  A.  78. 

Care  Bequlred  of  Railroad  Companies  to  prevent  injuring  children 
upon  track.     See  note,  25  L.  B.  A.  785. 

Care  Due  to  Sick,  Infirm,  or  Helpless  Persons,  with  whom  no  con- 
tract relation  is  sustained.    See  note,  69  L.  B.  A.  524. 

Private  Action  for  Violation  of  Statute  not  expressly  conferring  it. 
See  note,  9  L.  B.  A.  (n.  s.)  342. 

62  CaL  60&-611,  28  Am.  Bep.  642,  EX  PABTE  FBANEL 

City  Ordinance  Exacting  License  for  transaction  of  business  must 
be  reasonable  and  impartial. 

Approved  in  In  re  McCoy,  10  Cal.  App.  126,  101  Pac.  424,  holding 
ordinance  of  supervisors  placing  license  tax  on  sheep  pasturing  un- 
reasonable; Union  Transportation  Co.  v.  Bassett  (Cal.),  46  Pac.  909, 
910,  holding  courts  can  declare  invalid  unreasonable  resolution  of 
harbor  cenunissioners. 
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CooBtitatlonal  Limitatioiui  on  Pow«r  to  impose  license  or  occupatioa 
taxes.     See  note,  129  Am.  St.  Bep.  254. 

Limit  of  Amoimt  of  License  Fees.  See  note,  30  L.  B.  A.  425,  431, 
438. 

Police  Powers  of  Municipalities  over  pawnbrokers,  junk  dealers,  and 
dealers  in  second-hand  clothes.    See  note,  32  L.  B.  A.  116. 

Statute  Authorizing  City  to  ''Licens*  and  Begulate"  all  such  callings 
or  employments  as  public  good  may  require  empowers  city  to  exact 
license  for  revenue. 

Approved  in  Abraham  v.  Boseburg,  55  Or.  362,  105  Pae.  402,  uphold- 
ing license  f ee>  under  Boseburg  charter,  on  attorneys. 

Municipal  Corporation  is  Creature  of  statute,  with  such  power  and 
capacity  only  as  is  conferred  by  statute,  or  passes  by  necessary  im- 
plication. 

Beaffirmed  in  City  of  Areata  v.  Green,  156  Cal.  763,  106  Pac.  87. 

Test  of  Validity  of  Municipal  Ordinance  as  denying  equal  protection 
of  the  laws.     See  note,  123  Am.  St.  Bep.  48,  52. 

Discrimination  by  Municipality  between  its  own  residents  and  resi- 
dents of  same  state.     See  note,  16  L.  B.  A.  49. 

Decision  Against  ConMtational  Bight  as  a  nullity  subject  to  col- 
lateral attack.     See  note,  39  L.  B.  A.  455. 

Miscellaneous. — Cited  in  Johnson  v.  Town  of  Fayette,  148  Ala.  499, 
42  So.  622,  to  point  that  court  and  not  jury  must  pass  on  validity  of 
ordinance. 

52  Cal.  611-616,  28  Am.  Jtep.  647,  DAVIS  ▼.  BUSSELL. 

Pre-existing  Debt  is  Sufficient  Consideration  for  transfer  of  prop- 
erty. 

Approved  in  Virginia  Lumber  Co.  v.  Glenwood  Lumber  Co.,  5  CaL 
App.  261,  90  Pac.  50,  following  rule. 

Wliere  There  is  Evidence  Tending  to  EstaWah  Faet^  instruction 
thereon  should  be  given. 

Beaffirmed  in  State  v.  Shockley,  29  Utah,  84,  80  Pac.  885. 

62  Cal.  616--617,  PEOPLE  v.  OBIFFIN. 

Declarations  Made  When  Defendant  is  not  present  are  inadmissible 
against  him. 

Beaffirmed  in  People  v.  Schmitz,  7  Cal.  App.  356,  94  Pac.  414. 

62  Cal.  617-619,  CLABK  v.  CUSHINO. 

Levy  on  Partnership  Property  for  debt  of  partner.  See  note,  46  L. 
B.  A.  481,  485. 

52  CaL  619-620,  PEOPLE  v.  BLANKENSHIP. 

Statute  aa  to  Limitation  of  Actions  in  case  of  fraud  applies  to  state 
as  well  as  to  individuals. 

Approved  in  State  v.  Campbell,  3  Cal.  App.  605,  86  Pac.  842,  hold- 
ing statute  as  to  place  of  trial  of  action  applies  to  state  as  well  as  to 
individuals. 

Action  for  BeUef  on  Ground  of  Mistake  or  fraud  must  be  brought 
within  three  years  after  discovery  of  cause  of  action. 

Approved  in  Murphy  v.  Crowley  (Cal.),  70  Pac.  1026,  following 
rule;  Smith  v.  Irving  (Cal.),  22  Pac.  171,  holding  complaint  in  action 
brought  thirty  years  after  alleged  fraud  bad  on  demurrer  as  not  stat- 
ing when  discovery  took  place. 
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52  CaL  620-621,  PEOPLE  T.  SEAIJS. 

Irregularities  Avoiding  Electiona.    See  note,  90  Am.  St.  Bep.  79. 

52  Cal.  622-628,  OOVABBX7BIA8  ▼.  BUPEBVISOBS  OF  SANTA  BAR- 
BARA CO. 

Writ  of  Prohil)itioii  Where  JuriecUction  Lost  by  appeal.  See  note, 
111  Am.  St.  Bep.  947. 

52  OaL  624-628,  SNOW  ▼.  EOiMER. 

Agreement  With  Pre-emptioner  not  to  Oppose  Ms  application  for 
patent  is  Toid. 

Approved  in  Boy  v.  Harney  Peak  Min.  Co.,  21  S.  D.  143,  130  Adl 
St.  Bep.  706,  110  N.  W.  107,  following  rule. 

52  CaL  629-630,  BABCOCE  T.  GIBBS. 

To  Constitate  Valid  Homeetead,  claimant  must  actually  reside  on 
premises  when  declaration  is  filed. 

Approred  in  Maloney  t.  Hefer  (Cal.),  15  Pae.  764,  following  rule. 

52  CaL  630-631,  DORN  T.  HOWE. 

To  Constitute  Valid  Homestead,  daimant  must  actually  reside  on 
premises  when  declaration  is  filed. 

Approved  in  Hanley  v.  Hanley,  4  Cof.  Prob.  474,  and  Maloney  v. 
Hefer  (Cal.),  15  Pac.  764,  both  following  rule. 

52  CaL  636-638,  GRAFF  Y.  MESMER 

Action  Does  not  Lie  Against  Sureties  on  guardian's  bond  until  ac- 
count is  settled  by  probate  court. 

Approved  in  Elizalde  r.  Murphy,  4  Cal.  App.  118,  87  Pac.  247,  apply- 
ing rule  to  action  on  administrator's  bond;  Bobbins  y.  Burridge,  128 
Mich.  28,  87  N.  W.  94,  holding  bondsmen  of  administrator  of  executor 
not  liable  for  default  of  principal  in  accounting  for  proceeds  of  prop- 
erty belonging  to  first  estate. 

52  CaL  638-643,  WETZLER  Y.  FITCH. 

Probata  Court  baa  No  Jurisdiction  to  receive  or  act  upon  an  ac- 
count presented  by  executor  of  executor  against  estate  of  deceased. 

Distinguished  in  Elizalde  v.  Murphy,  4  Cal.  App.  119,  87  Pac.  247, 
holding  superior  court  can  require  accounting  of  administrator  of 
deceased  administrator.  * 

52  CaL  644,  WATSON  Y.  CORNELL. 

Appeal  will  be  Dismissed  if  Transcript  does  not  contain  copy  of 
undertaking  on  appeal,  and  certificate  of  olerk  is  not  in  conformity 
with  statute. 

Approved  in  Village  of  Hailey  v.  Biley,  13  Idaho,  753,  92  Pac.  757, 
<fi8mis8ing  appeal  when  transcript  failed  to  show  certificate  of  clerk 
that  undertaking  was  filed. 

62  CaL  644-650,  SIMPSON  Y.  CASTLE. 

Where  Mortgagee  Purchases  Land  on  Foreclosure  Sale  for  less  than 
amount  of  mortgage,  and  dockets  deficiency  judgment,  purchaser  from 
mortgagor  pending  time  for  redemption  may  redeem  without  paying 
deficiency. 

Approved  in  McQueeney  t.  Toomey,  36  Mont.  290,  296,  122  Am.  St. 
Bep.  358,  92  Pac.  563,  564,  where  land  sold  under  execution  was  bid 
I  Oal.  NotM--^56 
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in  by  judgment  creditor  for  less  than  amount  of  judgment,  and  de- 
ficiency judgment  was  entered,  one  purchasing  judgment  debtor's 
interest  and  redeeming  from  judgment  takes  title  free  from  lien  of 
judgment. 

62  Oal.  663-656,  THOMPSON  T.  OOBP8TEIN. 

Cattle  DriYen  Along  Boad  which  casually  eat  grass  in  passing  are 
not  "running  at  large"  within  meaning  of  estray  act. 

Reaffirmed  in  Donley  t.  Fowler,  147  Mioh.  294,  110  N.  W.  1102. 

52  CaL  66&-656»  WALLACE  Y.  MILLEB. 

Wliea  Deed  ConYoys  Certain  Area»  to  be  taken  from  larger  tract 
described,  grantee  becomes  tenant  in  common  of  whole  tract,  having 
interest  in  proportion  to  share  conveyed. 

Approved  in  Schoonover  v.  Tyner,  72  Kan.  478,  84  Pac.  125,  pur- 
chaser of  interest  of  tenant  in  common  becomes  cotenant  of  other 
owners;  Fisher  v.  Wailehua,  16  Haw.  157,  2  Ann  Gas.  916,  upholding 
deed  conveying  fifty  acres  from  larger  tract,  aa  conveying  interest  to 
grantee  as  tenant  in  common. 

62  Cal.  66»-661,  ESTATE  OF  FBET. 

Testator  caanot  Diaposo  of  More  Than  Half  of  community  property 
by  will. 

Approved  in  Painter  v.  Painter,  4  Cof.  Prob.  345,  holding  wife 
took  half  of  community  property  as  survivor  and  half  of  remainder 
under  will  giving  her  half  of  testator's  property. 

Widow,  by  Acting  as  Administratrix  and  taking  under  will,  held  not 
to  have  renounced  her  rights  in  common  property. 

Approved  in  Hoggard  v.  Jordan,  140  N.  G.  617,  53  S.  E.  223,  4  L. 
B.  A.  (n.  s.)  1065,  reaffirming  rule. 

Widow's  Election  Between  Will  and  Dower  or  community  property. 
See  note,  92  Am.  St.  Bep.  705. 

62  Cal.  661-664,  BILLIKGMi  Y.  EVEBETT. 

Appellate  Courts  on  Appeal  from  Judgment^  may  order  new  trial 
aa  to  part  of  issues  only. 

Reaffirmed  in  Bobineon  v.  Muir,  151  Gal.  125,  90  Pac.  524. 

If  Answer  Seta  Up  New  Matter  which,  if  true,  constitutes  defense, 
court  must  find  facts  thereon. 

Approved  in  Bordeaux  v.  Bordeaux,  30  Mont.  42,  75  Pac.  526,  re- 
versing judgment  for  plaintiff  in  divorce  where  court  failed  to  find  on 
allegation  of  cross-complaint;  Dillon  Implement  Go.  ▼.  Gleaveland,  32 
Utah,  5,  88  Pac.  671,  holding  court  should  find  on  allegation  of  counter- 
claim. 

FaJlnre  of  Consideration  of  Note  may  be  shown  by  parol. 

Beaffirmed  in  Muir  v.  Hamilton,  152  Gal.  636,  03  Pac.  858. 

Contemporaneous  Agreements  and  Their  Breach  as  defense  to  note. 
See  note,  43  L.  B.  A.  476. 

62  CaL  672-676,  FENBY  Y.  BICHABOB. 

Where  Mkq  Which  has  Been  Made  Part  of  I>e6d  purports  to  have 
been  drawn  according  to  certain  survey,  deed,  must  be  considered  as 
referring  to  monuments  of  that  survey. 

Approved  in  Bayhouse  v.  Urquides,  17  Idaho,  291,  106  Pac.  1067, 
question  of  correctness  of  original  survey  cannot  enter  into  resurvej 
when  title  was  taken  with  reference  to  original  survey. 
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53  OftL  9-10,  WENTWOBTH  y.  MILLEB  A  LUX. 

WiMre  Lessee  of  Farm  Land  Agrees  to  Pay  Crop  rent  to  lessor  and 
to  give  lessor  possession  of  whole  crop  until  rent  is  paid,  sale  of  crop 
hj  lessee  does  not  pass  title  as  against  lessor. 

Approved  in  Tarber  v.  Gianella  (Cal.),  30  Pae.  842,  where  owner 
leased  farm  for  cash  and  lessee  subleased  for  crop  rent,  sale  of  farm 
by  owner  with  rents,  issues  and  profits  subject  to  lease  does  not  give 
purchaser  right  to  lessee's  share  of  sublessee's  crop;  Gray  v.  Bobinson, 
4  Ariz.  32,  33  Pac.  713,  execution  on  judgment  against  cropper  cannot 
be  levied  on  crop  before  division. 

Distinguished  in  Stockton  Savings  etc.  Soe.  ▼.  Purvis  (Gal.),  42  Pac. 
442,  oral  agreement  that  title  to  crops  remains  in  landlord,  and  crops 
be  stored  and  sold  by  him  to  pay  stipulated  rent  with  balance  for 
tenant,  is  merely  'agreement  that  homestead  crop  shall  be  pledge  for 
payment  of  rent,  and  creates  no  lien  to  support  action  against  sheriff 
for  levying  upon  growing  crop  in  suit  against  tenant. 

Croppers.    See  note,  98  Am.  St.  Bep.  956. 

Sale  or  Mortgage  of  Future  Crops.    See  note,  23  L.  B..A.  470. 

63  CaL  11-13,  STOCKTON  ETC.  GBAVEL  BOAD  CO.  v.  STOCKTON* 
ETa  B.  B.  CO. 

ElementB  of  Damages  Allowable  in  eminent  domain  proceedings. 
See  note,  85  Am.  St.  Rep.  294. 

63  Cal.  15-16,  CBOGHAN  ▼.  SPENCE. 

Persons  Claiming  Title  Adversely  to  Mortgagor  are  not  proper  par- 
ties to  foreclosure  suit. 

Approved  in  Tinsley  v.  Atlantic  Mines  Co.,  20  Colo.  App.  65,  66,  77 
Pac.  13,  14,  following  rule. 

63  CaL  16-18,  ALLEN  ▼.  TIFFANY. 

Action  Against  Onardian  for  Default  in  accounts  will  not  lie  in  dis- 
trict court  until  after  accounting  and  settlement  in  probate  court. 

Approved  in  McFadden  v.  Mason  (Cal.),  3  Pac.  893,  following  rule. 

Bight  to  Maintain  Action  at  Law  against  guardian  for  guardianship 
funds  before  settlement  of  account.     See  note,  26  L.  B.  A.  (n.  s.)  792. 
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63  Cal.  18-19,  PIERCE  ▼.  FELTER. 

Owner  of  Estate  or  Interest  in  Land  less  than  estate  in  fee  maj 
maintain  action  to  determine  adverse  claim  made  by  another. 

Approved  in  Johnson  v.  Hurst,  10  Idaho,  326,  77  Pac.  791,  following 
rule;  German-American  Sav.  Bank  v.  Gollmer,  155  Cal.  687,  102  Pac. 
933,  24  L.  B.  A.  (n.  s.)  1066,  holding  owner  of  leasehold  interest  may 
maintain  action  to  quiet  title  as  against  owner  in  fee;  Shields  v.  John- 
son, 10  Idaho,  481,  79  Pac.  393,  possession  of  leasehold  estate  is  suffi- 
cient for  action;  Pollack  Min.  k  Mill  Co.  v.  Davenport,  31  Mont.  453, 
78  Pac.  768,  upholding  complaint  to  quiet  title  alleging  plaintiff  *'claims 
to  be  owner";  Blakemore  v.  Boberts,  12  N.  D.  401,  96  N.  W.  1031,  exec- 
utor may  bring  suit  to  quiet  title  to  lands  of  estate;  Battelle  v. 
Wolven,  19  S.  D.  88,  102  N.  W.  298,  owner  of  note  secured  by  trust 
deed  on  property  may  bring  suit  to  quiet  title. 

53  Cal.  23-24,  LIVINOSTON  ▼.  MORQAK. 

Special  Contracts  and  Obligations  to  Make  Payment  in  gold  or 
silver.    See  note,  29  L.  R.  A.  523. 

Form  of  Judgment  and  Procednre  In  Case  of  liability  to  make  pay- 
ment in  coin.     See  note,  29  L.  R.  A.  596. 

63  Cal.  24r-26,  LORENZ  v.  JACOBS. 

In  Partition  Suit  Before  Ordering  Sale  it  must  first  be  decreed  what 
are  respective  rights  and  interests  of  parties  in  subject  matter. 
Approved  in  Lee  Cbn  ▼.  Near,  14  Haw.  650,  following  rule. 

63  Cal.  28-29,  AMBROSE  V.  McDONALD. 

Implied  Authority  of  Attorney  in  conducting  litigation.  See  note, 
132  Am.  St.  Rep.  164. 

63  Cal.  3^-34,  SEAFTER  ▼.  EVANS. 

When  Facts  from  WMch  Negligence  Is  Sought  to  be  inferred  are 
within  experience  of  all  men  of  common  education,  jury  must  deter- 
mine questions  without  aid  of  experts. 

Approved  in  Parkin  v.  Grayson-Owen  Co.,  157  Cal.  45,  106  Pac.  212, 
expert  testimony  ae  to  beet  method  of  hitching  team  is  inadmissible; 
Ooe  V.  Van  Why,  33  Colo.  318,  80  Pac.  895,  refusing  to  admit  testi- 
mony of  experts  as  to  negligent  use  of  simple  hoisting  machinery; 
State  V.  Nevada  etc.  R.  R.  Co.,  28  Nev.  215,  113  Am.  St.  Rep.  834,  81 
Pac.  105,  applying  rule  as  to  earning  capacity  of  railroad  for  tax  pur- 
poses. 

Question  of  Negligence  is  for  Jury  where  evidence  is  conflicting. 

Approved  in  dissenting  opinion  in  Williams  v.  Southern  Pac.  R.  Co. 
(Cal.),  11  Pac.  850,  majority  holding  evidence  showed  contributory 
negligence  as  matter  of  law. 

53  Cal.  35-36,  Mcdonald  ▼.  hazletine. 

Employer  is  not  Liable  for  Injury  to  Servant  by  negligence  of  fel- 
low-servant unless  he  failed  to  use  ordinary  care  in  selecting  him. 

Cited  in  Hardesty  v.  Largy  Lumber  Co.,  34  Mont.  164,  86  Pac.  33, 
holding  employer  liable  for  injury  to  servant  caused  by  fall  of  pile 
of  lumber  carelessly  piled. 

Liability  of  Master  for  Injuries  to  servant  by  incompetency  of  fel- 
low-servant.   See  note,  25  L.  R.  A.  713. 

Vice-prlncipalshlp  Considered  with  reference  to  superior  rank  of 
negligent  servant.     See  note,  51  L.  R.  A.  533,  607. 
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53  OaL  87-38,  JOHNSON  ▼.  SQUIBES. 

Finding  That  "All  Issaes  of  Fact  raised  hj  pleadings  are  found  in 
favor  of  plaintiffs  and  against  defendants"  is  indefinite  and  insuffi* 
eient. 

Approved  in  Wood  v.  Broderson,  12  Idaho,  198,  85  Pae.  491,  finding 
''that  all  issues  o^  fact  raised  by  pleadings  are  found  in  favor  of  de- 
fendant and  against  plaintiff"  is  insufficient. 

Distinguished  in  Chatfield  v.  Continental  Bldg.  etc.  Assn.,  6  Cal. 
App.  668,  92  Pac.  1042,  holding  sufficient  general  finding  that  all  alle- 
gations of  complaint  are  true  when  answer  consists  of  denials  onlj. 

53  Oal.  38-39,  ROBINSON  v.  GIiEASON. 

When  Answer  DiadOBes  That  Persons  not  parties  have  succeeded  to 
anj  part  of  defendant's  interest,  complaint  must  be  amended  to  bring 
in  such  parties. 

Approved  in  People's  Ditch  Co.  v.  Land  and  Water  Co.  (Cal.),  44 
Pac.  177,  holding  court  may  order  one  who  purchased  rights  in  prop- 
erty in  litigation  after  suit  begun  to  be  made  defendant  in  amended 
complaint. 

53  Oal.  46-48,  WBIL  ▼.  JONES. 

Where  Parties  to  Contract  Used  Word,  "Besclnd"  where  "cancel" 
was  plainly  meant,  the  word  should  be  so  interpreted. 

Approved  in  Gray  v.  Maier  &  Zobelein  Brewery,  2  Cal.  App.  657, 
84  Pae.  282,  holding  option  to  renew  lease  given  to  "party  of  first 
part,"  who  was  lessor,  should  be  read,  "party  of  second  part,"  or  les- 
see, when  such  reading  only  would  give  it  meaning. 

53  OaL  55-56,  OBEIOHTON  T.  EVANS. 

Bight  of  Biparian  Owner  to  have  Water  of  Stream  run  through  his 
land  is  vested  right,  and  interference  therewith  imports  damage. 

Approved  in  Lux  v.  Haggin  (Cal.),  4  Pac.  926,  following  rule. 

CorrelatiTe  Bights  of  Upper  and  Lower  Proprietors  as  to  use  and 
flow  of  stream.    See  note,  41  L.  B.  A.  757. 

53  OaL  56-58,  CHIDESTEB  T.  OONSOLIDATED  PEOPLE'S  DITOH 
OO. 

When  Two  Instmctions  are  Essentially  Ocmtradlctory,  judgment  will 
be  reversed. 

Beaffirmed  in  Watts  v.  Murphy,  9  Cal.  App.  569,  99  Pac.  1107. 

Distinguished  in  Hayden  v.  Consolidated  Min.  etc.  Co.,  3  Cal.  App. 
139,  84  Pac.  423,  holding  instructions  when  read  together  could  not 
have  misled  jury. 

53  Oal.  53-59,  PEOPLE  ▼.  JONEa 

Bobbery  Defined. 

Approved  in  People  v.  Cleary,  1  Cal.  App.  53,  81  Pac.  754,  aver- 
ment of  ownership  of  property  taken  in  addition  to  that  of  possession 
is  essential  in  indictment  for  robbery;  McGinnis  v.  State,  16  Wyo. 
77,  91  Pac.  938,  information  for  robbery  must  allege  ownership  of 
property  taken. 

53  OsL  60-61,  PEOPLE  ▼.  GBEEN. 

Where  Jury  is  Permitted  View  of  Premises,  no  person  can  be  al- 
lowed to  speak  to  jury  on  any  subject  connected  with  trial. 
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Distinguished  in  Hatton  ▼.  Gregg,  4  Cal.  App.  540,  88  Pac.  593, 
court  in  action  to  quiet  title  may  treat  knowledge  as  to  character  of 
land  learned  on  view  of  premises  as  independent  evidence^ 

View  bjr  Jury.    See  note,  42  L.  B.  A.  377,  3i82,  383. 

53  OaL  66-66^  PEOFUB  v.  McKELLSB. 

Witneas  cannot  be  Oroes-ezamlned  on  collateral  and  irrelevant  fact 
merely  for  purpose  of  contradicting  him. 

Approved  in  Gulf,  Colo.  etc.  By.  Co.  v.  Johnson,  97  Tex.  264,  78 
S.  W.  225,  where  witness  was  asked  for  purpose  of  contradiction 
whether  he  had  ever  been  in  penitentiary,  evidence  ia  not  admissible 
to  contradict  his  answer. 

Equitable  Bemedy  to  Subject  Chosea  In  Action  to  judgment  after 
return  of  no  piroperty  found.    See  note,  63  L.  B.  A.  689. 

63  OaL  68-69,  PEOPLE  ▼.  METHVIN. 

Bight  to  Testify  to  Obaracter  from  personal  knowledge.  See  note^ 
22  L.  B.  A.  (n.  s.)  656. 

53  OaL  69-74,  BEIDT  ▼.  800TT. 

Mistake  a«  to  Day  of  Service  of  Summonfl  held  ground  for  opening 
default. 

Approved  in  Walsh  v.  Boyle,  94  Minn.  438,  103  N.  W.  506,  opening 
default  on  showing  of  reasonable  excuse  for  delay  of  one  day  in  filing 
answer;  Greene  v.  Montana  Brewing  Co.,  32  Mont.  108,  79  Pac.  694, 
opening  default  on  ground  of  mistake  of  attorney's  stenographer  in 
losing  complaint. 

53  OaL  74-76^  JAOOBS  T.  80OTT. 

In  Action  Against  Husband  for  Ooods  Fuxnidied  to  wife,  complaint 
must  allege  that  goods  were  sold  and  delivered  to  husband. 

Approved  in  Nissen  v.  Bendixsen  (CaL),  9  Pac.  Ill,  following  rule; 
Hoey  V.  Hechtman,  2  Cal.  App.  121,  122,  83  Pac.  85,  holding  insuffi- 
cient complaint  failing  to  allege  either  sale  to  husband  or  that  hus- 
band had  neglected  to  make  adequate  provision  for  wife. 

53  Cal.  82-83,  STOCKTON  T.  OI.ABK. 

Sufficiency  of  Specifications  for  Ghiidance  of  bidder  for  public  eon- 
tract.    See  note,  30  L.  B.  A.  (n.  s.)  220. 

53  CaL  87,  PHIPPS  v.  HABLAN. 

Where  Answer  Sets  Up  AffirmatiTO  Defense,  findings  must  respond 
thereto. 

Beaffirmed  in  Bordeaux  v.  Bordeaux,  30  Mont.  42,  75  Pac.  526. 

53  OaL  88-90,  BAGGS  ▼.  SMITH. 
Court  cannot  Amend  Findings  after  appeal  has  been  taken. 
Beaffirmed  in  In  re  BuUard's  Estate  (Cal.),  31  Pac.  1120. 

63  Cal.  99-102,  BANK  OF  SAN  LUIS  OBISPO  V.  JOHNSON. 

Where  Mortgage  Securing  Note  Authorizes  Sale  of  property  on 
default  of  payment  of  principal  or  interest,  failure  to  pay  interest 
when  due  authorized  only  action  for  such  interest. 

Distinguished  in  San  Gabriel  Valley  Bank  v.  Liake  View  Town  Co. 
(Cal.  App.),  86  Pac.  728,  729,  terms  of  mortgage  and  note  considered, 
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and  held  to  authorize  foreeloBare  as  to  whole  aznoant  on  defanlt  in 
payment  of  interest;  Davis  ▼.  Dodson,  4  Ariz.  170,  35  Pae.  1059,  where 
mortgage  provided,  on  default  in  payment  of  "said  principal  or  in- 
terest," mortgagee  might  sell  premises  and  out  of  proceeds  retain 
said  principal  and  interest  upon  sale  for  default  in  interest  only,  only 
interest  can  be  retained;  Cooper  t.  Island  Realty  Co.,  16  Haw.  101, 
holding  mortgage  may  be  foreclosed  for  default  in  payment  of  in- 
terest. 

Proceedings  to  Enforce  Mortgage  for  part  of  mortgage  debt.  Bee 
note^  37  L.  B.  A.  740. 

63  OaL  10^106^  ATEINSOK  ▼.  AMADOB  ETC.  CANAI.  OO. 

When  Amended  Complaint  Embraces  Cause  of  action,  original  com- 
plaint does  not  stop  statute  of  limitations  as  to  such  new  cause. 

Beaffirmed  in  Perkine  v.  Weet  Coaat  liumber  Go.  (Cal.),  48  Pae.  983. 

Distinguished  in  Hill  y.  Empire  State-Idaho  Min.  etc.  Co.,  158  Fed. 
885,  where  complaint  alleges  defendant  built  and  operated  ore  reduc- 
tion works,  from  which  waste  discharged  into  stream,  causing  it  to 
overflow  plaintiff's  lands,  cause  of  action  is  on  case  and  not  governed 
by  statute  of  limitations  as  to  trespass. 

Belation  of  New  Pleadings  to  statutes  of  limitations.  See  note,  3 
L.  B.  A.  (n.  B.)  306. 

53  Cal.  106-110,  SANTA  OBUZ  B.  B.  CO.  ▼.  SCHWABTZ. 

Liability  to  Oorporatioas  of  subscribers  to  stock.  See  note,  93  Am. 
St.  Bep.  369. 

68  CaL  113-118,  KTSTJiKB  ▼.  LEWia 

Equity  will  not  Enforce  Either  Penalty  or  forfeiture. 

Approved  in  Hey  wood  v.  Berkeley  Land  Ss  Town  Imp.  Assn.  (Cal.), 
11  Pae.  247,  holding  question  of  relief  from  forfeiture  for  condition 
broken  in  operation  of  ferry  does  not  arise;  Spies  v.  Arvondale  etc. 
B.  B.  Co.,  60  W.  Va.  393,  55  S.  £.  466,  refusing  to  enforce  forfeiture 
in  equity. 

Decree  in  Equity  Foreclosing  Bight  of  Vendee  to  purchase  land 
after  default  usually  gives  vendee  a  limited  time  to  consummate  pur- 
chase. 

Approved  in  Kornblum  v.  Arthurs,  154  Cal.  249,  97  Pae.  421,  up- 
holding allowance  of  ten  days  to  vendee  to  consummate  purchase  in 
action  to  foreclose  his  right  under  contract  or  sell  land;  Southern  Pae. 
B.  Co.  V.  Allen  (Cal.),  40  Pae.  753,  holding  vendor  could  foreclose 
vendee's  right  to  purchase  land  under  contract  on  failure  of  vendee 
to  pay. 

*  Distinguished  in  Gates  v.  GreeUi  151  Cal.  69,  90  Pae.  190,  holding 
time  to  consummate  contract  properly  refused  when  action  was  to 
recover  unpaid  purchase  price,  and  obtain  judgment  for  sale  of  prop- 
erty on  which  plaintiff  had  lien  for  unpaid  purchase  price. 

Vendee  cannot  Bemaln  In  Possession  of  Land  without  payment  of 
purchase  price. 

Approved  in  Gervaise  ▼.  Brookins,  15iS  CaL  108,  103  Pae.  331,  hold- 
ing vendee  cannot  continue  in  possession  without  paying  purchase 
price  under  contract  of  sale  even  though  vendor  cannot  deliver  title. 
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53  Oal.  119-120,  PEOFIfi  ▼.  VELU 

If  Qnestion  li  Put  to  Wltneas  which  U  eolIat«ral  or  irreleTant  to 
inne,  his  answer  cannot  be  contradicted  by  party  who  asked  question. 

Beaffirmed  in  Jordan  t.  Duke,  4  Ariz.  281,  36  Pac.  897. 

68  OaL  120-122,  TEBBT  ▼.  HAMMOND. 

Koto  and  Agroomont  Ezecutod  at  Samo  Timo  in  samo  agreement 
construed  together. 

Approved  in  Myrick  ▼.  Pureell,  95  Minn.  134,  103  N.  W.  903,  con- 
struing note  with  contemporary  written  agreement  in  samo  trans- 
action. 

Miscellaneous.— <!i ted  in  Ferry  t.  Hammond,  59  CaL  27,  on  another 
appeal. 

58  CaL  123-129,  MONTBBET  ETC.  B.  B.  CO.  y.  HILDBETB. 

If  Statomont  in  ArticlOB  of  Incorporation  is  incorrect  as  to  amount 
subscribed,  either  the  attempt  to  form  corporation  is  abortive  or  cor- 
poration is  estopped  to  set  up  any  different  claim  as  to  amount  sub- 
scribed. 

Distinguished  in  Horseshoe  Pier  etc.  Co.  ▼.  Sibley,  157  Oal.  444,  108 
Pac.  308,  holding  corporation  not  estopped  to  enforce  payment  of  resi- 
due of  subscription  on  ground  that  subscriber  was  not  included  as 
stockholder  in  original  articles  of  incorporation. 

Nature  and  Validity  of  Subscription  Agreement  to  corporate  stock. 
See  note,  136  Am.  St.  Bep.  746. 

Signing  Agreement  to  Take  Stock  in  Bailroad  Corporation  before 
incorporation  does  not  make  subscriber  a  stockholder  so  as  to  be  liable 
for  assessments  subsequently  levied. 

Distinguished  in  Horseshoe  Pier  etc.  Co.  v.  Sibley,  157  Oal.  446,  108 
Pac.  309,  holding  subscription  to  erection  of  pier  not  dependent  upon 
formation  of  corporation,  and  enforceable  as  separate  contract. 

53  Cal.  1S5-141,  CAVE  Y.  CBAFTS. 

Any  Interruption  of  Five  Tears'  Adverse  XTsar  prevents  acquisition 
of  title  by  prescription. 

Approved  in  Big  Three  Min.  and  Mill  Co.  v.  Hamilton,  157  Cal.  140, 
137  Am.  St.  Bep.  118,  107  Pac.  306,  following  rule;  Anderson  v.  Bass- 
man,  140  Fed.  26,  holding  use  of  water  does  not  become  adverse  until 
it  becomes  injurious  to  riparian  owner. 

Adverse  User  of  Water  in  Order  to  Bipen  into  title  must  be  open 
and  peaceable. 

Cited  in  Wutchumna  Water  Co.  v.  Ragle,  148  Cal.  764,  84  Pac.  165, 
to  point  that  limitations  apply  to  water  rights. 

Prescriptive  Title  to  Water.    See  note,  93  Am.  St.  Bep.  730. 

When  Owner  of  Land  Divides  His  Property  into  two  parts,  grant- 
ing away  one  of  them,  he  impliedly  includes  in  grant  all  such  ease- 
ments in  remaining  part  as  are  necessary  to  reasonable  enjoyment  of 
part  granted. 

Approved  in  Bubio  Canyon  etc.  Assn.  ▼.  Everett,  154  Cal.  32,  33, 
96  Pac.  813,  holding  grant  of  pumping  plant  carries  with  it  right  to 
use  of  pipe-line  connected  therewith  and  passing  over  other  lands  of 
grantor;  Anaheim  Union  Water  Co.  v.  Ashcroft,  153  Cal.  156,  94  Pae. 
615,  where  cotenants  severally  in  possession  of  portions  of  ranch 
which  were  subsequently  allotted  to  them  in  partition,  jointly  con- 
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fltmeted  ditch  OTer  lands  of  one  for  use  of  their  respectiye  lands, 
extent  of  easement  of  each  in  ditch  is  measured  by  extent  of  use  at 
time  of  partition;  Stanislaus  Water  Go.  v.  Bachman,  152  Cal.  724,  93 
Pac.  862,  15  L.  B.  A.  (n.  s.)  350,  holding  water  right  appurtenant  to 
lands  passes  in  proportion  to  acreage  on  sale  of  portion  of  land  on 
foreclosure  of  mortgage  thereon;  Oliver  y.  Burnett,  10  Cal.  App.  408, 
102  Pac.  225,  holding  servitudes  created  by  grant  or  transfer  must 
correspond  to  benefits  or  burdens  existing  at  time  of  transfer;  Oahu 
By.  k  Land  Co.  v.  Armstrong,  18  Haw.  261,  holding  deed  bj  implica- 
tion conveyed  right  to  convey  water  under  and  across  other  land  of 
grantor;  Kalaukoa  v.  Keawe,  9  Haw.  195,  holding  way  of  necessity 
created  by  implied  grant  over  one  lot  of  land  in  favor  of  another, 
upon  conveyance  of  one  by  former  owner  of  both. 

Distinguished  in  Davis  v.  Bandall,  44  Colo.  491,  99  Pac.  324,  where 
deeds  to  portions  of  divided  property  specifically  described  water 
right^  annexed  thereto,  grantees  did  not  take  by  implication  rights 
to  water  to  irrigate  land  which  could  xkot  be  irrigated  from  right 
granted. 

Easements  Created  by  Sererance  of  Tract  with  apparent  benefit  ex- 
isting.    See  note,  26  L.  B.  A.  (n.  s.)  319. 

Creation  and  Conveyance  of  easements  appurtenant.  See  note,  135 
Am.  St.  Bep.  695. 

Where  Case  baa  Been  Tried  upon  Assiunption  that  all  material  alle- 
gations of  complaint  were  denied  by  answer,  parties  cannot  question 
sufficiency  of  denials  upon  appeal. 

Approved  in  Ennor  v.  Baine,  27  Nev.  216,  74  Pac.  3,  holding  plain- 
tiff's failure  to  object  in  ^rial  court  that  answer  did  not  set  up  proper 
counterclaim  constituted  waiver  thereto. 

Purchaser  of  Iiand  Takes  AppnrtenaDces  belonging  thereto  at  time 
of  purchase. 

Approved  in  Josslyn  v.  Daly,  15  Idaho,  145,  96  Pac.  570,  deed  to 
land  with  appurtenant  water  rights  held  to  oonvey  only  those  appur- 
tenant at  time  of  conveyance. 

Bight  of  Prior  Appropriator  of  Water.    Bee  note,  30  L.  B.  A.  678. 

Transfer  of  Bight  to  Use  Water  for  irrigation.  See  note,  65  L.  B. 
A.  413. 

Implication  from  Necessity  of  Easement  other  than  of  way.  See 
note,  8  L.  B.  A.  (n.  s.)  346. 

53  CaL  147-149,  PEOPUS  ▼.  VAN  DELEEBw 

Words  "Other  Noxious  Substance  or  Liquid,"  as  used  in  section  216, 
Penal  Code,  include  substances  which  act  on  system  mechanically, 
so  as  to  destroy  life. 

Approved  in  Eunnels  v.  State,  45  Tex.  Cr.  448,  77  S.  W.  460,  holding 
noxious  portion  or  substance"  means  some  character  of  poison. 


« 


63  CaL  149-151,  HOLIJLND  ▼.  MOUNT  AUBUBN  ETC.  SON.  CO. 

Posting  of  Notice  on  Trees  at  Either  End  of  mining  claim  is  not 
compliance  with  statute  requiring  location  to  be  "distinctly  marked  on 
ground  so  that  boundaries  can  be  readily  traced." 

Approved  in  Green  ▼.  Gavin,  10  Cal.  App.  333,  101  Pac.  932,  uphold- 
ing sufficiency  of  notice  of  location  of  mining  claims;  Worthen  v.  Sid- 
way,  72  Ark.  226,  79  S.  W.  781,  location  not  distinctly  marking  bound- 
aries of  claim  held  void. 

Location  of  Mining  Claim.    See  note,  7  L.  B.  A.  (n.  s.)  851. 
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63  OaL  162-180,  WILLS  ▼.  AUSTIN. 

Paym«nt  of  Taxes  Without  Legal  Duren  ia  deemed  Toluntarj  and 
mon«y  cannot  be  recovered  back. 

Approved  in  Standard  Box  Co.  v.  Mutual  Biscuit  Co.,  10  Cal.  App. 
759,  103  Pac.  943,  holding  where  higher  price  was  demanded,  after 
expiration  of  prior  contract,  aa  condition  for  delivery  of  goods,  pay- 
ment of  such  was  voluntary. 

63  OaL  183-185,  PEOPLE  ▼.  KEY8EB. 

Upon  Appeal  ftom  Judgment  Without  Motion  for  new  trial,  appel- 
lant may  rely  upon  any  ground  of  exception  mentioned  in  section  1170, 
Penal  Code. 

Approved  in  People  v.  I>nrand,  1  Cal.  App.  72,  78,  74,  81  Pae.  673, 
674,  on  appeal  from  judgment  of  conviction  of  assault  with  deadly 
weapon,  without  motion  for  new  trial,  if  there  was  some  evidence  to 
show  weapon  was  deadly,  and  correct  instruction  thereon  was  given, 
evidence  will  not  be  reviewed  aa  to  sufficiency. 

Distinguished  in  People  v.  Amer,  8  Cal.  App.  141,  96  Pae.  403,  on 
appeal  from  judgment  without  motion  for  new  trial,  action  of  district 
attorney  in  commenting  on  failure  of  accused  to  testify  cannot  be  re- 
viewed in  absence  of  complaint  as  to  action  of  court  thereon. 

Bill  of  Exceptions  to  Bullnga  of  Court  as  to  evidence  at  trial  may 
be  presented  within  ten  days  after  entry  of  judgment,  and  may  be 
used  on  appeal  from  judgment. 

Beaffirmed  in  People  v.  Long,  7  CaL  App.  30,  93  Pae.  389. 

63  Cal.  186-187,  PEOPLE  ▼.  OOLLINa 

One  cannot  bo  Guilty  of  Burglary  aa  Accomplice  when  associate  en- 
tered building  alone  and  without  felonious  intent. 

Beaffirmed  in  Stete  v.  Waghalter,  177  Mo.  087,  76  8.  W.  1031. 

Breaking  and  Entry  in  Burglary.    See  note,  139  Am.  St.  Bep.  1062. 

Instigation  or  Consent  to  Crime  for  Purpose  of  detecting  criminal 
as  defense  to  prosecution.    See  note,  25  L.  B.  A.  342. 

63  Cal.  188-190,  ANDEBSON  ▼.  COLEMAN. 

Malice  and  Want  of  Probable  Cause  must  concur  to  sustain  action 
for  malicious  prosecution. 

Approved  in  Hynes  v.  Nelson  (Cal.),  2  Pac.  37,  38,  holding  verdict 
for  plaintiff  in  malicious  prosecution  properly  set  aside  when  uncon- 
tradicted evidence  showed  probable  cause,  and  verdict  was  contrary 
to  instructions;  Dowdell  v.  Carpy  (Cal.),  '61  Pac.  950,  holding  de- 
fective complaint  in  malicious  prosecution  as  not  showing  want  of 
probable  cause,  when  complaint  showed  defendant  had  obtained  judg- 
ment in  his  favor  in  action  in  question  which  was  reversed  by  supreme 
court. 

63  CaL  199-201,  TALCOTT  ▼.  BOABD  OF  HABBOB  COMMIS- 
SIONEBa 

General  Law  Belating  to  Powers  of  Board  and  special  law  relating 
to  particular  matter  must  be  construed  together,  and  general  law 
prevails  except  in  so  far  as  matter  is  provided  for  in  special  law. 

Approved  in  Chapell  v.  Liancaster  County,  84  Neb.  305,  120  N.  W. 
1117,  holding  statute  should  be  construed  in  light  of  all  general  laws 
on  same  subject  in  force  at  time  of  its  enactment. 
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63  OaL  201-203»  BANK  OF  OAUFOBNIA  ▼.  FRESNO  CANAL  ETC. 

oo. 

Power  to  Orant  Mandatory  inlimctionB;.    See  note,  20  L.  B.  A.  168. 

53  Oal.  204^208,  EX  PABTE  SBIITH. 

Probate  Court  may  by  Contempt  Proceeding!  compel  executor  16 
deliver  to  distributee  property  distributed  by  its  order. 

Approved  in  Estate  of  Treweek/ 1  Oof.  Prob.  134^  following  rule; 
St.  Mary's  Hospital  v.  Perry,  152  Cal.  340,  92  Pac.  866,  distributee 
may  sue  executor  to  recover  shares  of  .estate  due  such  distributee; 
Estate  of  Wittmeier,  118  Cal.  256,  50  Pac.  393,  no  appeal  lies  from 
order  adjudging  executrix  in  contempt  for  disobedience  of  order 
to  distribute  funds  of  estate;  Ex  parte  Dickene,  162  Ala.  285,  50  So. 
222,  holding  refusal  to  obey  order  to  put  property  of  corporation  in 
possession  of  receiver  appointed  by  court  is  contempt;  dissenting 
opinion  in  Rosenberg  v.  Prank,  58  Cal.  415,  majority  holding  district 
courts  have  equity  jurisdiction  to  construe  will.  See  note,  1  Cof. 
Prob.  134. 

Proceedings  for  Settlement  of  Estate  are  not  civil  action  within 
meaning  of  section  15,  article  I,  Constitution. 

Approved  in  Estate  of  Harris,  3  Cof.  Prob.  3,  5,  applying  rule 
to  will  contest;  State  v.  District  Court,  34  Mont.  230,  85  Pac.  1023, 
probate  of  will  not  civil  action  so  as  to  allow  guardian  ad  litem 
to  appear  for  minors  to  contest  probate. 

Conatltationality  of  Imprisonment  for  Debt.  See  note,  34  L.  R.  A. 
664. 

Miscellaneous. — Cited  in  Runge  v.  Wilson,  7  Cal.  App.  578,  91  Pac. 
17^,  to  point  that  contract  of  sale  of  personal  property,  made  by 
decedent  but  not  consummated  by  change  of  possession,  is  void  as 
to  executor  who  sells  property  in  good  faith  and  sale  is  confirmed 
by  court. 

53  Cal.  208-212,  VILHAC  ▼.  STOCKTON  k  lONE  R.  R.  CO. 

Security  muit  be  Given  for  Payment  of  compensation  and  damages 
before  court  will  authorize  entry  on  land  sought  to  be  condemned. 

Approved  in  De  Hansen  v.  District  Court,  11  Ariz.  384,  94  Pac.  1127, 
holding  compensation  for  land  sought  to  be  condemned  must  be  pro- 
vided for  before  taking;  Portneuf  Irr.  Co.  v.  Budge,  16,  Idaho,  122, 
123,  100  Pac.  1048,  upholding  act  requiring  value  of  property  assessed 
by  commissioners  appointed  by  court  to  be  paid  into  court  before 
entry  on  land  pending  suit;  Brown  v.  Chicago  etc.  R.  R.  Co.,  66  Neb. 
112,  92  N.  W.  128,  deposit  of  security  with  court  does  not  constitute 
payment  of  compensation  for  taking  under  eminent  domain. 

63  CaL  213-217,  HEWELL  v.  LANE. 

Sberiff  may  Voluntarily  Correct  His  Return  of  tax  sale  after  it  has 
been  filed,  but  cannot  be  compelled  by  court  to  do  so. 

Approved  in  Flynn  v.  Kalamazoo  Circuit  Judge,  138  Mich.  126,  101 
N.  W.  222,  following  rule. 

53  CaL  217-220,  GELCICH  ▼.  MOBIAETT. 

Location  of  Mining  Claim.    See  note,  7  L.  R.  A.  (n.  s.)  856,  861. 

Miscellaneous. — Cited  in  Smith  Oyster  Co.  v.  Darbee  &  Immel  etc 
Co.,  149  Fed.  557,  to  point  that  section  738,  Code  of  Civil  Proeedore^ 
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authorizes  suit  to  quiet  title  by  occupant  of  state  tide  lands  planted 
to  oysters. 

63  OaL  221-222,  PBBSOOTT  Y.  SALTHOtJSB. 

Appeal  win  be  Dismissed  Wbeii  Notice  is  not  signed  hj  attorney  of 
record* 

Approved  in  Harrigan  ▼.  Bolte  (Cal.)y  B  Pac.  184,  following  rule. 

53  Cal.  223-228,  SOTTTHEBN  PAOIFIO  B.  B.  GO.  ▼.  BAYMONI>. 

Workshop  for  Repair  and  Safekeeping  of  Cars  should  be  classed  aa 
an  appendage  to  a  railroad,  and  coin]>any  has  power  to  condemn  land 
for  construction  of  shop  when  necessary. 

Approved  in  Central  Pacific  By.  Co.  ▼.  Feldman,  152  Cal.  308,  92 
Pac.  851,  holding  land  may  be  condemned  for  railroad  freight-house. 

Distinguished  in  Los  Angeles  Southern  Pac.  R.  B.  Co.,  157  Cal.  369, 
108  Pac.  98,  holding  street  granted  for  use  of  railroad  tracks  cannot 
have  third  track  laid  in  it  as  "adjunct  or  appendage." 

Uses  for  Which  Power  of  Eminent  Domain  cannot  be  exercised. 
See  note,  102  Am.  St.  Bep.  826. 

Whether  Land  la  Necessary  for  Railroad  Purposes  is  question  of 
fact. 

Approved  in  Beaulieu  Vineyard  v.  Superior  Court,  6  Cal.  App.  248, 
91  Pac.  1018,  following  rule. 

Necessity  of  Taking  Particular  Land  by  eminent  domain,  as  a  judi- 
cial question.    See  note,  11  L.  B.  A.  (n.  s.)  946. 

Judicial  Power  Over  Eminent  Domain.  See  notOi  22  L.  B.  A.  (n.  a.) 
122. 

68  OaL  233-238,  HABPEB  ▼.  ROWR 

Acta  of  March  28  and  30,  1874,  did  not  validate  tax  sales  under 
law  as  it  existed  when  sales  were  made,  for  reason  that  property  can- 
not be  taken  without  due  process  of  law. 

Approved  in  Lantz  v.  Fishburn  (Cal.  App.),  91  Pac.  818,  approving 
rule  in  an  opinion  later  overruled  by  supreme  court. 

Distinguished  in  Baird  v.  Monroe,  150  Cal.  568,  89  Pac.  355,  holding 
curative  act  of  1903  had  effect  to  legalize  deed  to  state  for  delinquent 
taxes  not  containing  recital  of  time  allowed  for  redemption,  provided 
^ye  years  have  elapsed  since  date  of  sale  and  deed. 

Tax  Sale  for  Sum  in  Excess  of  that  authorized  by  law  is  void. 

Approved  in  Hotchkiss  v.  Hansberger,  15  Cal.  App.  606,  115  Pac. 
958,  and  Bimmer  v.  Hotchkiss,  14  Cal.  App.  561,  both  following  rule. 

Payment  of  Tax  by  Purchaser  at  Void  Tax  Sale  is  voluntary  and 
owner  is  under  no  obligation  to  refund. 

Approved  in  Bowe  v.  Current  Biver  Co.,  99  Mo.  App.  164,  73  S.  W. 
364,  following  rule;  Hotchkiss  v.  Hansberger,  15  Cal.  App.  612,  115 
Pac.  961,  owner  suing  to  quiet  title  by  removal  of  void  tax  deed  need  ' 
not,  as  condition  precedent,  pay  holder  of  deed  costs  and  taxes  paid 
on  tax  sale. 

Miscellaneous. — ^Cited  in  Ukiah  Guaranty  Co.  v.  Curry,  148  Cal.  258, 
82  Pac.  1049,  as  instance  of  tax  being  delinquent  for  long  period  be- 
fore penalty  attaches. 

63  Oal.  239-243,  OBUZ  Y.  MABTINEZ. 

Validity  of  United  States  Patent  to  Land,  regular  on  its  face,  ean- 
not  be  attacked  in  action  of  ejectment. 
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Approved  in  Miller  v.  Grunsky,  141  Cal.  457,  66  Pac.  859,  holding 
Btate  patent  conclusive  as  between  parties  and  privies  against  col- 
lateral attack. 

53  OaL  243-245,  ESTATE  OF  MOBOAK. 

Beaaest  of  Incapabla.  Distributees  as  to  Appointment  of  adminis- 
trators is  addressed  to  discretion  of  court,  which  may  appoint  public 
administrator. 

Approved  in  Estate  of  Pickett,  1  Cof .  Prob.  94,  widow  cannot  nomin- 
ate administrator  for  first  husband's  estate  after  her  remarriage;  Es- 
tate of  Daggett,  15  Idaho,  509,  98  Pac.  851,  request  of  person  entitled 
to  administer  for  appointment  of  another  is  addressed  to  discretion  of 
court. 

Distinguished  in  Estate  of  Bergin,  3  Cof.  Prob.  290,  public  admin- 
istrator is  not  entitled  to  letters  as  against  resident  devjlsee  in  foreign 
will  who  files  authenticated  copy  thereof  and  of  its  probate  in  foreign 
jurisdiction,  with  petition  for  letters;  Estate  of  Bedell,  3  Cof.  Prob. 
83,  nominee  of  parents,  though  of  lower  class  than  public  adminis- 
trator, is  entitled  to  precedence  over  latter. 

Bight  of  One  First  Entitled  to  Administration  to  nominate  third 
person.    6ee  note,  22  L.  B.  A.  (n.  s.)  1163. 

53  Cal.  246-247,  EX  PABTE  AH  TEM. 

One  Who  Bets  at  a  Game  is  not  accessory  to  crime  of  gaming. 

Distinguished  in  In  re  Howland,  8  Idaho,  596,  70  Pac.  611,  person 
engaging  in  game  by  playing  therein,  in  which  anything  of  value  is 
won  or  lost,  is  guilty  of  misdemeanor. 

53  Oal.  247-251,  McOOY  V.  BBIANT. 

Municipal  Corporation  can  Only  Act  in  Cases  and  in  mode  provided 
in  its  charter. 

Approved  in  City  of  Areata  v.  Green,  156  Cal.  763,  106  Pac.  87, 
holding  ultra  vires  contract  with  railroad  to  give  franchise  on  con- 
dition it  would  construct  road  to  another  town  outside  corporation 
limits;  Snyder  v.  Albuquerque,  10  N.  M.  474,  62  Pac.  1093,  holding 
member  of  board  of  education  cannot  recover  on  quantum  meruit  for 
services  amounting  to  three  hundred  dollars  in  view  of  statute  under 
which  board  was  organized  limiting  expenditures  to  two  hundred  dol- 
lars except  by  written  contract;  Paul  v.  Seattle,  40  Wash.  300,  82 
Pac.  604,  holding  void  contract*  not  made  in  mode  prescribed  by  city 
charter. 

Bonds  of  Municipal  Corporation  Void  in  hands  of  innocent  holder 
are  not  charge  against  public,  and  their  circulation  will  not  be  en- 
joined. 

Approved  in  Streator  v.  Ldnscott,  153  Cal.  287,  95  Pac.  43,  holding 
taxpayer  cannot  maintain  injunction  suit  to  restrain  issuance  of  school 
bonds  invalid  on  their  face;  Winn  v.  Shaw  (Cal.),  25  Pac.  244,  hold- 
ing injunction  does  not  lie  at  suit  of  taxpayer  to  restrain  county 
auditor  from  issuing  warrant  for  payment  of  alleged  illegal  claims 
allowed  by  supervisors. 

53  CaL  259^261,  ESTATE  OF  AVELINE. 

Authority  of  Public  Administrator  as  to  unfinished  business  con- 
tinues after  expiration  of  term. 
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Approved  in  O'Bourke  ▼.  Harper,  35  Mont.  350,  89  Pae.  05,  follow- 
ing rule;  Estate  of  Bergin,  3  Cof.  Prob.  289,  arguendo. 
One  not  Party  to  Proceeding  cannot  make  motion  therein. 
Beaffirmed  in  United  States  Bank  t.  City  of  Kendall,  179  Fed.  916w 

53  CaL  262-263,  HUSTON  ▼.  LEAOH. 

Effect  of  (Irant  upon  Bights  in  percolating  water.  See  note,  19 
L.  R.  A.,  99. 

• 

53  Oal.  263-264,  PEOPI.E  v.  FINS. 

Kiscellaneous.— Cited  in  State  v.  Peace,  121  La.  1080,  47  So.  31. 

58  OaL  284-287,  81  Am.  Bep.  59,  PEOPLE  ▼.  ABBOTT.  , 

Larceny  by  Fraudulent  Oonveraion  by  One  legally  in  charge  or 
custody  of  property.  See  notes,  88  Am.  ^t.  Bep.  578;  2  L.  B.  A.  (n.  a.) 
249. 

63  OaL  289-293,  MAUBEB  T.  MITOHELL. 

Office  of  Writ  of  Prohibition  is  to  Bestrain  subordinate  courts  and 
inferior  judicial  tribunals  from  exceeding  their  lawful  authority. 

Approved  in  Beaulieu  Vineyard  v.  Superior  Court,  6  Cal.  App.  247, 
91  Pac.  1017,  holding  prohibition  did  not  lie  to  review  regularity  of 
proceedings  of  court  within  its  jurisdiction;  Johnston  v.  Superior 
Court,  4  Cal.  App.  92,  87  Pac.  212,  holding  prohibition  did  not  lie  to 
prevent  superior  court  from  determining  contest  between  rival  ap- 
plicants for  letters  of  administration,  over  which  court  had  jurisdic- 
tion; Stein  V.  Morrison,  9  Idaho,  454,  457,  75  Pac.  256,  refusing  writ 
to  prevent  state  officers  from  issuing  and  selling  state  bonds;  Kalbfell 
▼.  Wood,  193  Mo.  688,  92  S.  W.  233,  refusing  writ  to  prevent  election 
commissioners  from  appointing  judges  and  clerks  of  election  in  alleged 
unlawful  manner;  State  v.  Durand,  36  Utah,  101, 104  Pac.  763,  refusing 
prohibition  to  restrain  justice  from  hearing  cause  alleged  to  be 
brought  in  wrong  precinct;  Board  of  Home  Missions  v.  Maughn,  35 
Utah,  521,  101  Pac.  58i3,  writ  does  not  lie  to  arrest  proceeding  in 
court  of  general  jurisdiction  on  ground  suitor  is  illegally  using  legal 
process  therein. 

Writ  of  Prohibition.    See  note.  111  Am.  St.  Bep.  931. 

Superintending  Control  and  Supervisory  Jurisdiction  of  superior 
over  inferior  or  subordinate  tribunal.    See  note,  51  L.  B^  A.  75,  81. 

§ 

63  Cal.  293-296,  ELDEB  ▼.  SPINKS. 

Amended  Complaint  must  be  Serred  on  all  adverse  parties  who  are 
to  be  bound  by  judgment,  whether  it  materially  affects  them  or  not. 

Approved  in  Southern  Ins.  Co.  v.  Smith-Tyler,  43  Fla.  300,  31  So. 
248,  setting  aside  default  against  party  not  served  with  amended 
complaint. 

53  CaL  296-300,  BEED  T.  GOLDSTEIN. 

Where  Oreditor  of  Corporation  has  Suffered  because  of  fraudulent 
misappropriation  of  corporation  funds  rendering  it  insolvent,  his 
remedy  is  by  creditor's  bill  against  corporation  and  other  creditors 
or  wrongdoers,  wherein  rights  of  all  parties  in  interest  may  be  ad- 
judicated. 

Approved  in  Watkins  v.  Wilhoit  (Cal.),  35  Pac.  649,  right  to  bring 
creditor's  bill  to  set  aside  assignment  for  benefit  of  creditors  as  in 
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fraud  of  plaintiff's  rights  accrues  when  execution  of  plaintiff's  judg- 
ment against  assignor  is  returned  unsatisfied. 

63  Oal.  303-304,  SEYMGUB  ▼.  WOOD. 

Oain  or  Iioss  of  Title  by  Abandonment,  not  including  questions 
under  statute  of  limitations.    See  note,  135  Am.  St.  Bep.  902^ 

63  OaL  304r<305,  8.  O.  V.  PEAT  FXTEL  OO.  ▼.  TUOS. 

Attachment  Lies  in  Action  to  Recover  Money  paid  upon  considera- 
tion which  has  entirely  failed. 

Approved  in  Hanley  v.  Combs,  48  Or.  412,  87  Pac.  144,  attachment 
lies  in  action  to  recover  money  paid  on  contract  wrongfully  rescinded. 

63  OaL  312-316,  80HEBB  v.  HZMMELMAN.  ' 

Party  I«evylng  Execution  on  Property  Found  not  to  belong  to  judg- 
ment debtor  may  bring  action  in  equity  to  revive  original  judgment 
and  set  aside  credit  on  execution. 

Approved  in  Bailey  v.  Buchanan,  126  Mo.  App.  204,  102  &.  W.  40, 
judgment  creditor  who  purchases  property  of  third  person  at  execution 
sale  under  belief  it  belongs  to  judgment  debtor  may  have  satisfaction 
vacated. 

Bight  of  Creditor  to  Cancellation  of  Satisfaction  where  property 
levied  on  proves  exempt  or  to  belong  to  a  thi/d  person.  See  note, 
11  L.  B.  A.  (n.  s.)  307. 

68  OaL  346-361,  PEOPLE  ▼.  RECLAMATION  DISTRICT. 

Reclamation  District  in  Public  Corporation  for  municipal  purposes. 

Approved  in  People  v.  San  Joaquin  etc.  Agricultural  Assn.,  151  CaL 
806,  91  Pac.  744,  district  agricultural  association  organized  under  act 
of  April  15,  1)880,  is  a  public  corporation;  Whipple  v.  Tuxworth,  81 
Ark.  402,  99  S.  W.  90,  holding  improvement  district  to  be  corporation 
de  facto  when  it  had  for  years  been  operating  as  corporation,  though 
imperfectly  organized. 

Distinguished  in  Reclamation  Dist.  No.  70  v.  Sherman,  11  Cal.  App. 
405,  105  Pac.  280,  reclamation  districts  do  not  belong  to  any  class 
of  corporations  defined  by  section  284,  Civil  Code,  nor  within  pur- 
view in  section  1,  article  XII,  nor  section  6,  article  XI,  Constitution. 

Existence  of  Reclamation  District  may  be  Established  by  implica- 
tion arising  from  acts  recognizing  its  existence,  and  requiring  of  it 
performance  of  duties  and  powers  enjoined  or  conferred  by  such  acts, 
however  defective  original  organization  may  have  been. 

Approved  in  People  v.  Levee  Dist.  No.  6  (Cal.),  63  Pac.  342,  holding 
legislative  recognition  of  levee  district  organized  under  act  declared 
void  gave  legal  existence  to  such  district. 

Procedure  for  Establishment  of  drains  and  sewers.  See  note,  60 
L.  B.  A.  169. 

63  CaL  354-365,  PEOPLE  T.  HICEIS. 

When  Witness  is  Willfully  False  in  one  part  of  his  testimony,  he  is 
to  be  distrusted  in  other  parts,  but  his  whole  testimony  is  not  to  be 
rejected. 

Approved  in  In  re  Vandiveer,  4  Cal.  App.  653,  88  Pac.  994,  follow- 
ing rule;  State  v.  Connors,  37  Mont.  18,  94  Pac.  200,  upholding  in- 
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struction  as  to  distrust  of  witness  willfully  false  in  part   of  his 
testimony. 

Necessity*  of  Qaalifying  by  Beference  to  conscious  falsity  instruc- 
tion under  statute  enacting  maxim,  "Falsus  in  uno,  falsus  in  omnibus," 
without  that  qualification.    See  note,  29  L.  B.  A.  (n.  s.)  681. 

53  Cal.  S6&-360,  ESTATE  OF  CIiABK. 

Executor  Who  Iffingles  Fuads  of  Estate  with  his  own  must  be 
charged  compound  interest  on  funds  so  converted. 

Approved  in  Estate  of  McPhee,  156  Cal.  341,  104  Pac  457,  follow- 
ing rule;  Title  Insurance  etc.  Co.  y.  Ingersoll,  158  CaL  488,  111  Pac 
366,  holding  trustee  mingling  trust  funds  with  his  own,  though  pru- 
dently invested,  liable  for  interest  thereon. 

Liability  of  Executors  and  Trustee!,  for  compound  interest.  Bee 
note,  2»  L.  B.  A.  625,  656. 

53  Oal.  362-372,  HANCOCK  ▼.  LOPEZ. 

Judgment  as  to  Title  In  Action  of  Pkotltion  is  admissible  in  evi- 
dence in  action  of  ejectment  by  party  to  partition  suit  against  other 
parties  in  same  suit,  and  is  conclusive  on  question  of  title. 

Approved  in  Lorenz  v.  Jacobs  (Cal.),  3  Pac.  656,  in  action  to  deter- 
mine water  rights,  wbere  right  of  property  is  in  issue,  judgment-roll 
in  former  action  is  admissible  to  prove  interest  in  such  property  of 
parties  bound  by  judgment. 

Bight  of  One  Oat  of  Poiseiaion  to  partition.  See  note,  20  L.  B.  A. 
62». 

63  Cal.  375-379,  HIBEBNIA  SAVINOS  ETC.  80CIETT  T.  EEBBEBT. 

Where  Mortgagor  Granted  Mortgaged  Property  to  wife,  and  died 
before  debt  was  barred,  wife  can  plead  limitations  although  no  admin- 
istration has  been  granted  on  husband's  estate,  and  as  to  it,  debt  was 
not  barred. 

Approved  in  California  Title  Ins',  etc.  Co.  v.  Miller,  3  Cal.  App.  57, 
84  Pac.  455,  holding  grantee  of  mortgagor  may  plead  limitations  in 
action  to  foreclose  against  him  and  pergonal  representatives  of  mort- 
gagor, although  as  to  mortgagor  statute  was  tolled  by  his  death; 
dissenting  opinion  in  Colonial  &  United  States  Mortgage  Co.  v.  Flem- 
ington,  14  N.  D.  188,  116  Am.  St.  Bep.  670,  103  N.  W.  931,  majority 
holding  failure  to  appoint  administrator  for  estate  of  deceased  mort- 
gagor did  not  prevent  running  of  limitations  in  favor  of  heirs  against 
mortgage. 

53  CaL  380-^83,  DE  FBEMEBT  Y.  AUSTIN. 

Illegal  Taxes  Paid  Under  Threat  That  Property  would  be  seized  and 
sold  are  paid  under  compulsion. 

Distinguished  in  Decker  v.  Perry  (Cal.),  35  Pac.  1019,  holding  com- 
plaint to  recover  alleged  illegal  irrigation  district  assessment  must 
show  nature  of  proceedings  to  collect,  threat  of  which  constituted 
compulsion. 

53  CaL  383-385,  MAHONET  Y.  SAN  FEANCISCO. 

Aeqnisitton  of  Water  Supply  by  eminent  domain.  See  note,  58  Lb 
B.  A.  250. 
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63  Cal.  389-394,  ICAXWELL  ▼.  STANISLAUS  COUNTY. 

Contract  for  County  Printing  not  made  with  lowest  bidder  in  statu- 
tory manner  is  void. 

Approved  in  Anderson  ▼.  Fuller,  51  Pla.  390,  120  Am.  St.  Eep.  170, 
41  So.  687,  6  Ik  B.  A.  (n.  s.)  1026,  applying  rule  to  city  contract  for 
public  works. 

Who  may  ProBOcnto  Writ  of  Certioraxt  See  note,  103  Am.  St.  Bep. 
115,  lie. 

63  Cal.  394-399,  8TODDABT  ▼.  BUBGE. 

Under  Section  738,  Code  of  Civil  Procedure,  owner  of  any  estate 
or  interest  in  land  may  maintain  action  to  quiet  his  title  as  against 
any  adverse  interest  and  have  such  adverse  interest  determined. 

Approved  in  German- American  Sav.  Bank  v.  Gollmer,  155  Cal.  087, 
102  Fae.  933,  24  L.  B.  A.  (n.  s.)  1066,  holding  owner  of  leasehold  in 
realty  may  have  action  to  quiet  title  as  against  owner  in  fee;  Smith 
Oyster  Go.  .v.  Barbee  &  Immel  etc.  Co.,  149  Fed.  557,  one  in  posses- 
sion of  state*  tide  lands  used  by  him  as  oyster-beds  may  maintain 
action  to  quiet  title  thereto;  Pollack  Min.  &  Mill  Co.  v.  Davenport, 
31  Mont.  453,  78  Pac.  768,  upholding  complaint  in  quiet  title  suit  in 
which  plaintiff  avers  that  he  "claims  to  be  owner";  Battelle  v.  Wolven, 
19  S.  D.  88,  102  N.  W.  298,  owner  of  note  secured  by  deed  of  trust 
may  bring  suit  to  quiet  title  to  property  in  deed. 

In  Action  to  Quiet  Title,  if  Defendant's  Claim  be  pleaded,  burden 
is  on  him  to  establish  it,  failing  in  which  judgment  should  be  for 
plaintiff. 

Approved  in  Dorris  v.  McManus,  4  Cal.  App.  162,  87  Pac.  289,  hold- 
ing claims  of  defendant  not  supported  and  sustaining  judgment  for 
plaintiff. 

53  CaL  399^00,  BACON  v.  BOBSON. 

In  Action  to  Becover  Personal  Property  or  its  value,  where  it  ap- 
pears that  property  came  lawfully  into  possession  of  defendant,  de- 
mand and  refusal  to  deliver  must  be  shown. 

Approved  in  McNally  v.  Connolly  (Cal.),  9  Pac.  170,  following  rule. 

63  CaL  401-403,  WATSON  ▼.  BODOEBS. 

Sale  of  Personal  Property  not  Accompanied  by  immediate  delivery 
and  continued  possession  is  void  as  to  creditors,  although  vendee  ob- 
tains possession  before  levy  is  made  by  creditor. 

Disapproved  in  Western  Min.  Supply  Co.  v.  Quinn,  40  Mont.  162, 
135  Am.  &t.  Bep.  612,  105  Pac.  733,  such  sale  not  void  where  pur- 
chaser takes  possession  before  attachment  is  levied  by  creditors. 

Taking  Possession  Before  Attachment  of  right  or  lien  of  person 
attacking  sale  of  chattels  as  curing  failure  to  take  immediate  pos- 
session.   See  note,  28  L.  B.  A.  (n.  s.)  215. 

Whether  Presumption  of  Fraud  flowing  from  retention  of  chattel 
by  vendor  may  be  overcome.    See  note,  24  L.  B.  A.  (n.  s.)  1143. 

63  Cal.  403-406,  BIGIiET  ▼.  NUNAN. 

To  Idaintain  Action  for  Damages  caused  by  obstruction  of  highway, 
constituting  public  nuisance,  plaintiff  must  have  suffered  injury  dif- 
ferent in  kind  from  that  sustained  by  pubUc  at  large* 
1  Cal.  Not«8— 59 
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Approved  in  Brown  t.  Bea,  150  Cal.  174,  8S  Pae.  714,  holding  abut- 
ting property  owner  had  no  cause  of  action  in  nuisance  against  rail- 
road company  laying  tracks  in  street;  Donahue  v.  Stockton  Gas  etc. 
Co.,  6  CaL  App.  280,  92  Pac.  198^  holding  complaint  shows  special 
injury  as  to  pollution  of  soil  and  water  in  action  against  gas  works; 
Sloss-SheflSeld  8teel  ft  Iron  Co.  v.  Johnson,  147  Ala.  3S6,  119  Am.  St. 
Rep.  89,  41  So.  908,  8  L.  B.  A.  (n.  s.)  226,  abutting  owner  compelled 
to  take  circuitous  route  to  his  property  by  reason  of  dumping  slag 
on  street  entitled  to  injunction;  Smart  ▼.  Aroostook  Lumber  Co.,  103 
Me.  50,  68  Atl.  532,  14  Ll  B.  A.  (n.  s.)  1083,  holding  riparian  owner 
using  stream  as  highway  had  right  of  action  against  mill  company 
for  obstructing  stream  with  logs;  McKay  y.  City  of  Enid,  26  Okl.  282, 
109  Pac.  522,  hol'ding  complaint  failed  to  state  cause  of  action  when 
special  injury  by  railroad's  use  of  street  was  not  alleged. 

Bight  of  One  Prevented  by  Unlawful  Obstruction  from  using  high- 
way to  maintain  action.    See  note,  2S  L.  B.  A.  (n.  s.)  1054. 

Ntliance  may  b«  Abated  or  Bemoved,  and  to  give  damages  on  ac- 
count of  decreased  value  of  land  would  be  to  give  damages  for  all 
injury  land  would  ever  sustain,  which  would  be  clearly  wrong. 

Approved  in  Meek  v.  De  Latour,  2  Cal.  App.  265,  83  Pac.  302,  re- 
affirming rule;  Beynolds  v.  Presidio  etc.  B.  B.  Co.,  1  Cal.  App.  233, 
81  Pac.  1119,  holding  abutting  property  owner  has  no  action  to  abate 
street  railroad  as  nuisance  on  ground  tracks  are  not  laid  in  center 
of  street  according  to  its  franchise. 

53  OaL  408-409,  SFBAQUE  T.  FAWOETT. 

Mandamus  Does  not  lale  to  Compel  Judge  to  settle  bill  of  axeep 
tions  after  unreasonable  delay  in  presentation. 

BeafKrmed  in  State  v.  Maiden,  110  Tena.  490,  75  S.  W.  710. 

53  Cal.  409-410,  CLABK  ▼.  POBTEB. 

In  Action  on  Street  AsaeasTnent,  Where  Pleadings  admit  several 
persons  to  be  owners  of  lot  assessed,  judgment  cannot  be  entered 
against  one  owner  for  whole  assessment. 

Approved  in  Worth  v.  Emerson,  3  Cal.  App.  161,  85  Pac.  665,  holding 
judgment  entered  against  one  of  several  defendants  for  whole  amount 
of  street  assessment,  improper;  Dyer  v.  Heydenfeldt  (Cal.),  4  Pac 
1187,  holding  dismissal,  in  street  assessment  suit,  as  to  defendants 
not  having  any  interest  in  land  assessed  is  not 'error  prejudicial  to 
other  defendants. 

53  Cal.  410-412,  EZ  PASTE  DUNCAN. 

Supreme  Court  will  not  Beduce  Bail  of  prisoner  unless  bail  de- 
manded is  per  se  excessive. 

Approved  .in  £z  parte  McClellan,  1  OkL  Cr.  302,  97  Pac.  1020,  follow- 
ing rule;  Ex  parte  Buef,  7  Cal.  App.  752,  96  Pac.  25,  and  Ex  parte 
Houghton,  1  OkL  Cr.  305,  97  Pac.  1022,  both  holding  bail  to  be  exces- 
sive. 

Presumption  of  Innocence  in  habeas  corpus  proceedings.  See  note, 
22  L.  B.  A.  679. 

63  CaL  412-414,  EX  PABTE  McCABTHT. 

County  Court  baa  Jurisdiction  to  Try  an  indictment  for  misde- 
meanor, jurisdiction  of  justice's  courts  being  exclusive  where  no  in- 
dictment is  found. 


931  NOTES  ON  CALIFORNIA  BEPOETS.    53  Cal.  415-451 

.  Distinguished  in  Moore  v.  Orr,  30  Nev.  463,  467,  463,  98  Pac.  399, 
401,  holding  under  Constitution,  section  6,  article  VI,  district  court 
was  deprived  of  original  jurisdiction  of  all  misdemeanors  punishable 
by  fine  not  exceeding  five  hundred  dollars  or  six  months'  imprison- 
ment, and  cannot  try  such  case  by  indictment  after  trial  in  justice's 
•court. 

53  Cal.  415-416,  PEOPUB  ▼.  SOTO. 

MHiere  Peraon  Secretly  Emten  Honae  through  window  at  night, 
jury  are  justified  in  finding  he  entered  with  intent  to  commit  larceny. 

Approved  in  Walker  v.  State,  44  Fla.  470,  32  So.  956,  reaffirming 
rule;  Moore  ▼.  State,  52  Tex.  Cr.  367,  107  &  W.  357,  holding  evidence 
in  burglary  sufficient  to  show  defendant  made  entry  with  intent  to 
commit  theft. 

63  CaL  420-422,  PEOPLE  ▼.  WHITNET. 

Instrnction  That  if  Jurors  Belieyed  as  Men  that  defendant  was 
guilty,  they  should  so  believe  as  jurors,  is  correct. 

Approved  in  McQueary  ▼.  People,  48  Colo.  224,  225,  110  Pac.  214, 
approving  similar  instruction. 

63  CaL  422-425,  PEOPLE  T.  SPSAGUE. 

Statute  Directing  Statement  or  Bill  of  Exceptions  in  criminal  case 
to  be  settled  within  ten  days  and  signed  by  judge  is  directory  only. 

Distinguished  in  People  v.  BUs,  3  Cal.  App.  165,  84  Pac.  676,  holding 
section  1171,  Penal  Code,  as  amended  in  1906,  is  mandatory. 

63  Cal.  428-432,  WINTEB  ▼.  BELMONT  MIN.  00. 

Unregistered  Transfers  of  Stock  are  Valid  against  all  persons  except 
bona  fide  purchasers. 

Approved  in  Nat.  Bank  etc.  v.  Western  Pac.  By.  Co.,  157  Cal.  580, 
108  Pac.  679,  unregistered  transfer  of  stock  is  valid  as  against  mere 
levy  of  attachment  or  execution  by  creditor  against  person  in  whose 
name  it  may  remain  on  books. 

Validity  of  Pledge  or  Other  Transfer  of  Stock  when  not  made  in 
books  of  corporation,  as  against  attachments,  executions,  or  subse- 
quent transfers.    See  note,  6  L.  B.  A.  660. 

63  Oal.  433^35,  BIOHABDS  ▼.  KIBKPATBIOK. 

Injunctions  Against  Execution  Sales  or  other  proceedings  under 
final  process.    See  note,  30  L.  B.  A.  116, 134. 

53  OaL  437-451,  PEOPLE  V.  POPE. 

No  One  can  Acquire,  as  Against  the  Public,  by  adverse  occupation, 
the  right  to  obstruct  a  street  dedicated  to  public  use. 

Approved  in  People  v.  Kerber,  162  CaL  734,  125  Am.  St.  Bep.  93, 
93  Pac.  879,  holding  private  persons  cannot  obtain  title  by  prescrip- 
tion to  tide  lands  along  navigable  bay,  such  being  part  of  public 
waterfront. 

Bights  Acquired  as  Against  Public  by  adverse  possession  of  highway 
or  street.    See  note,  18  L.  B.  A.  148. 

Mazin  "Nnllum  Tempus  Occnrrit  Begi."  See  note,  101  Am.  St.  Bep. 
177. 

Abandonment  of  Highway  by  Nonnser,  or  otherwise  than  by  act  of 
authorities.    See  note,  26  Lk  B.  A.  453. 
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63  OaL  466-161,  MABLOW  ▼.  BABLEW. 

Married  Woman  can  Execute  Promisaory  Note  and  eeeure  it  bj 
mortgage   on   her  separate   real   estate. 

Approved  in  Bank  of  Commerce  ▼.  Baldinn,  14  Idaho,  81,  93  Pae. 
506,  wife  cannot  be  surety,  inch  contraet  not  being  in  relation  to 
her  separate  eetate. 

63     Cal.     466-469,     FABMEBS^     AND    MEB0HANT8'     BANK    T. 
DOWNEY. 

DirectozB  of  Corporation  are  Tmatees  for  stockholders. 

Approved  in  Boyd  v.  Mutual  etc.  Assn.,  116  Wis:  172,  96  Am.  St. 
Bep.  948,  90  N.  W.  1092,  61  L.  B.  A.  918,  officers  and  directors  of 
mutual  ineuirance  corporation  are  trustees  of  expreoa  trust. 

Where  Director  of  Baak  Iioaiied  Its  Money  and  took  note  in 
favor  of  bank  but  made  private  agreement  with  borrower  to  par- 
ticipate in  profits  of  sale  of  lands,  his  share  of  such  profits  belongs 
to  bank. 

Approved  in  D.  M.  Steward  Mfg.  Go.  v.  Steward,  109  Tenn.  304, 
70  S.  W.  812,  where  president  and  manager  of  corporation  had  his 
own  inventions  made  by  corporation  but  sold  them  on  his  own  ac- 
count, profits  thereon  belonged  to  corporation. 

63  OaL  476-482,  SAN  JOSE  ▼.  SAN  JOSE  ETO.  B.  B.  OO. 

Franchise  of  Street  BaUway  ia  not  Exempt  from  taxation,  nor 
road  operated  tbereunder  from  police  regulations,  even  though  its 
lines  extend  beyond  city  limlta. 

Approved  in  Newport  Newe  etc.  B.  Co.  v.  Newport  News,  100  Va. 
161,  162,  163,  40  S.  E.  646,  647,  upholding  license  tax  on  street 
railway  although  extending  beyond  city  limits. 

Oity  may  be  Aathorlzed  to  tax  occupations  for  purposes  of  reve- 
nue. 

Approved  in  Abraham  v.  Booeburg,  55  Or.  362,  105  Pac  402,  up- 
holding license  fee,  under  Boseburg  charter,  on  attorneys. 

Limit  of  Amount  of  License  Fees.  See  xM>te,  30  U  B.  A.  417, 
438. 

63  Oal.  491-496,  PEOPLE  y.  SPBAGUE. 

Failure  of  Olerk  to  Bead  Indictment  and  etate  plea  is  not  fatal 
error. 

Beaffirmed  in  Territory  v.  Ussery,  4  Ariz.  178,  36  Pac.  35. 

Disapproved  in  State  v.  Chambers,  9  Idaho,  676,  75  Pac.  275, 
holding  failure  to  read  indictment  and  state  plea  reversible  error. 

It  is  not  Error  to  Beftise  Imstmctiona  that  witneee  false  in  one 
part  of  his  testimony  i^  to  be  distrusted  in  others,  when  same  in- 
struction is  given  with  "willfully**  inserted  before  "false." 

Approved  in  Gregory  v.  Estate  of  Filbeck,  20  Colo.  App.  135,  77 
Pac.  370,  holding  court  could  disregard  testimony  of  interested  wit- 
ness which  was  contradicted  on  material  points;  State  v.  Connors, 
37  Mont.  17,  18,  94  Pac.  200,"  upholding  instruction  omitting  "will- 
fully** before  "false**;  State  v.  Lee,  34  Mont.  588,  87  Pac  979,  up- 
holding instruction  in  regard  to  rejection  of  testimony  of  witness 
willfully  false  in  part  of  testimony ;  Kaufman  T.  Boismier,  25  Okl. 
255,  105  Pae;  327,  arguendOi 
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NecesBlty  of  Qnalifsring  by  Beference  to  cooflciouB  falsity  instrne- 
tion  under  fftatate  enacting  maxim,  "Falsiis  in  nno,  fateuB  in  omni- 
bttfl/'  without  that  qualification.    See  note,  29  L.  B.  A.  (n.  s.)  680,  681. 

Bigbt  to  Bzdndtt  Public  during  criminal  trial.  See  note,  9  K 
B.  A.  (n.  B.)  279. 

63  CaL  495-^54,  LA  800IETE  FBANOAISE  ▼.  DISTBICT  COUBT. 

Order  Made  Before  Judgment  appointing  rece-iver  ie  not  appeal- 
able. 

Approved  iji  Titlo  Ina  etc.  Go.  v.  Galifornia  Dev.  Go.,  159  Gal. 
486,  114  Bac.  839,  appeal  does  not  lie  from  interlocutory  order  deny- 
ing motion  to  vacate  appointment  of  receiver. 

Authority  to  Appoint  Beceiver  muet  be  found  in  section  564,  Gode 
of  Givil  Procedure,  ae  gexkeral  equity  juriediction  doee  not  confer 
Buch  power. 

Approved  in  First  Nat.  Bank  v.  Superior  Gourt,  12  Gal.  App.  344, 
107  Pac.  326,  and  Feees  v.  Mechanics'  State  Bank,  84  Kan.  835,  115 
Fac.  566,  both  following  rule;  Hobson  v.  Pacific  States  Mercantile  Go., 
5  Gal.  App.  101,  89  Pac.  869,  holding  invaUd  ex  parte  order  appoint- 
ing receiver  on  complaint  made  on  information  and  belief  alleging 
insolvency  of  corporation. 

Equity  has  Ko  Power  to  Appoint  Beceiver  for  going  business  cor- 
poration in  aid  of  suit  pro&ecuted  against  it  by  private  person. 

Approved  in  People  v.  IXfltrict  Gourt,  33  Golo.  303,  80  Pac.  911, 
equity  could  not  appoint  receiver  of  going  concern  in  abeence  of 
permissive  statute;  Hall  v.  Nieukirk,  12  Idaho,  46,  118  Am.  St. 
Bep.  188,  85  Pac.  488,  appointing  receiver  to  manage  affairs  of 
corporation  on  application  of  stockholder  and  showing  of  misman- 
agement by  officers;  Gibbs  v.  Morgan,  9  Idaho,  112,  113,  72  Pac. 
737,  upholding  appointment  of  receiver  for  corporation  pendente 
lite;  State  v.  Foeter,  225  Mo.  194,  125  S.  W.  190,  upholding  appoint- 
ment of  receivear  for  corporation  on  allegation  of  fraud  in  man- 
agement, at  suit  of  minority  stockholders;  Villa  v.  Grand  Island 
Elec.  etc.  Go.,  68  Neb.  240,  110  Am.  St.  Bep.  400,  97  N.  W.  616, 
63  L.  B.  A.  791,  court  cannot'  appoint  receiver  of  corporate  body  in 
absence  of  statutory  authority;  Slover  v.  Goal  Gr.  etc.  Go.,  113  Tenn. 
436,  438,  106  Am.  St.  Bep.  851,  82  S.  W.  1134,  1135,  68  L.  B.  A.  852, 
power  of  court  of  equity  to  appoint  receiver  cannot  be  invoked  in 
behalf  of  person's  suing  in  tort;  dissenting  opinion  in  Aehton  v. 
Penfield,  233  Mo.  444,  135  S.  W.  954,  majority  holding  minority 
stockholder  entitled  to  appointment  of  receiver  on  showing  fraud 
and  mismanagement. 

As  to  When  and  at  Wliose  Instance  receiver  of  corporation  may  be 
appointed.     See  note,  118  Am.  St.  Bep.  199. 

Power  to  Appoint  Beceiven  of  Corporations  where  no  other  relief 
aeked.    See  note^  20  L.  B.  A.  210. 

53  Gal.  557-659,  NBWMABE  Y.  CHAPMAN. 

Tenant  Under  Leaae  Made  After  Commencement  of  Action  cannot 
collaterally  attack  writ  of  assistance  on  ground  that  it  is  erroneouB. 

Approved  in  Baldwin  v.  Foeter,  157  Oal.  649,  108  Pac.  717,  hold- 
ing judgment  awarding  costs  as  general  lien  on  land  in  quiet  title 
and  partitioB  Boit  not  collaterally  assailable. 
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68  CAIi^  563-666^  STEIN  OAKAL  OO.  ▼.  KEBK  ISLAND  ETC. 
OANAL  OO. 

Owner  of  Watar  Bights  is  Entitled  to  injuiMtioii  to  restrain  di- 
▼enion  of  water  above  end  of  hie  ditch  to  injury  of  his  right. 

Approved  in  Cole  t.  Bicharde  Irr.  Co.,  27  Utah,  209,  101  Am.  St. 
Bep.  962,  75  Pac.  378,  refusing  to  enjoin  prior  appropriatora  of  water 
of  fltream  fed  by  lalcee  from  use  of  water  from  lakes  at  Buk  of 
eompany.  eeeldng  to  nee  lakes  as  reeervoira. 

Bight  of  Prior  Appropriator  of  Water.    See  note,  30  L.  B.  A.  669. 

53  OaL  566-571«  PEOPLE  T.  TOAEUM. 

Discretion  of  Ooort  on  Application  for  ehange  of  venue  on, ground 
fair  trial  eannot  be  had  is  not  arbitrary  and  must  be  exercised  in 
reasonable  manoier. 

Approved  in  CkLrrison  v.  Territory,  13  Okl.  707,  76  Pao.  187,  ap- 
plication for  change  of  venue  on  ground  fair  trial  could  not  be  had 
in  county  held  improperly  refused. 

58  Oal.  576-578,  PEOPLE  T.  MONTGOMEBT. 

Evidemoe  That  Defendant,  When  Confined  in  Jail,  hod  opportunity 
to  escape  and  declined  to  do  eo  is  ioAdmisedble. 

Approved  in  State  v.  Bickle,  53  W.  Va.  611,  45  a  E.  923,  follow- 
ing rule;  Thomas  v.  State,  47  Fla.  105,  36  So.  164,  holding  evidence 
that  accused  refused  to  flee  but  readily  surrendered  is  inadmissible. 

Admissibility  of  Evidence  of  Defondanf s  Voluntary  surrender  or 
refuaal  to  embrace  opportunity  to  escape.  See  note,  20  Li.  B.  A. 
(n.  a.)  410. 

53  CaL  678-585,  HALE  T.  McLEA. 

Bights  to  Well-defined  Subterranean  Stream  are  same  as  if  it  flowed 
OO  surface^ 

Approved  in  Barclay  v.  Abraham,  121  Iowa,  623,  100  Am.  St.  Bep. 
365,  96  N.  W.  1082,  64  L.  B.  A.  255,  such  stream  cannot  be  diverted 
to  detrintent  of  adjoindng  land  owner. 

Bights  in  Subterranean  Waters.    See  note>  19  L  K  A.  97. 

53  Oal.  597-600,  HE0LEB  v.  EDDT. 

Conditional  Sale  is  VaUd. 

Approved  in  Houser  &  Haines  Mfg.  Co.  v.  Hargrove  (Cal.),  59 
Pac.  949,  and  Liver  v.  Mills,  155  Cal.  462,  101  Pac.  299,  both  hold- 
ing even  bona  fide  purchaser  for  value  of  property  which  is  subject 
of  conditional  sale  obtains  no  title  as  against  vendor  who  retained 
title. 

Bights  and  Liabilities  of  Parties  to  conditional  sale  on  default.  See 
note,  32  L.  B.  A.  460,  469,  471. 

58  Oal.  600-601,  PEOPLE  ▼.  ESTBADA. 

Indictment  for  Assault  With  Intent  to  commit  rape  need  not  neces- 
sarily allege  that  person  assaulted  was  not  wife  of  defendant. 

Distinguished  in  People  v.  Miles,  9  Oal.  App^  316,  101  Pac.  527, 
information  for  rape  must  Aver  female  was  not  wife  of  accused; 
People  V.  Everett,  10  Cal.  App.  14,  101  Pac  52^  information  charg- 
ing crime  of  assault  with  intent  to  eommit  rape  must  aver  female 
was  not  wife  of  accused* 
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Mi0cellaikPoa8.~Cited  in  Frazi^r  y.  State,  48  Tex.  Or.  144,  122  Am. 
St.  Bep.  738,  89  Sl  W.  755,  to  point  that  hneband  cannot  rape  hia 
wife. 

63  OaL  602-604,  PBOPLB  T.  TAINO. 

No  Exception  ia  Allowed  to  Denial  of  challenge  to  Jnror  for  actual 
bias. 

Approved  in  People  ▼.  Brown  (Gal.),  13  Pae.  223,  following  rule. 

Byldence  of  Tbreati  in  prosecution  for  homicide.  See  note,  89 
Am.  St.  Bep.  704. 

03  OaL  604-608,  PEOPLE  T.  CUBUSE. 

Question  of  Conspiracy,  Under  Evidence  of  Case,  was  for  jury, 
and  court  erred  in  inetruction  that  there  was  no  eyidence  tending 
to  show  witness  was  accomplice  of  defendant. 

Approved  in  People  t.  Bunkus,  2  Cal.  App.  203,  207,  84  Pac.  367, 
869,  holding,  in  trial  for  accepting  bribe,  question  whether  witnesses 
were  accomplioee  of  accused  is  for  jury. 

68  Cal.  608-611,  SAN  FBANCISCO  T.  SPBINa  VALLEY  WATEB 
WORKS. 

Condnsivenesi  of  Prior  Decisions  on  subsequent  appeals^  See  note, 
84  L.  B.   A.  334,  344. 

EBtabUshmeBt  and  Begulation  of  municipal  water  supply.  See 
note,  61  Li.  B.  A.  39,  91,  101. 

6S  Cal.  613-615,  PEOPLE  ▼.  AH  YUTEL 

Statements  Made  to  Prisoner  in  respect  to  his  eonnection  with 
alleged  offense  axe  admissible  to  show  his  conduct  when  statements 
were  made,  but  not  to  show  truth  ef  statements. 

Approved  in  People  v.  Bollins,  14  CaL  App.  138,  111  Pac.  124, 
defendant's  condux^t  when  incriminating  letters  were  read  to  him 
•bown  in  evidence;  People  v.  Sullivan,  3  OaJ.  App.  510,  86  Pac.  837, 
holding  admissible,  as  calling  for  reply  and  to  show  conduct,  state- 
ments made  by  deceased  in  presence  of  defendant  in  murder  case; 
People  v.  Ayhens,  16  Cal.  App.  623,  117  Pac.  791,  testimony  of  police- 
man that  several  days  after  codefendant'f  arrest,  latter,  in  presence 
of  defendant,  charged  defendant  with  crime,  and  latter  denied  ac- 
cusation, is  inadmissible;  State  v.  Brown,  168  Mo.  472,  68  8.  W.  576, 
repugnance  of  defendant  in  homicide  case  to  having  his  shoe  measured 
may  be  shown  in  evidence. 

XJAContradicted  Statement  in  Presence  of  accused  as  eonfession. 
See  note,  25  L.  B.  A.  (n.  s.)  549,  567. 

When  Court  Falls  to  Qlve  Instmction  to  limit  effect  of  evidence,  it 
is  not  error,  unlees  defense  specifically  asks  inBtruction  to  that 
effeet. 

Beaffirmed  in  Ball  v.  United  States,  147  Fed.  41,  78  C.  C.  A.  126. 

Affidavits  for  Continnaace  for  Absence  of  witness  should  state  facts 
from  which  court  may  infer  that  there  is  reasonable  ground  to  be- 
lieve attendance  of  witness  at  future  day  can  be  procured. 

Beaffirmed  in  People  v.  Barnnovich,  16  Cal.  App.  431,  117  Pac.  574. 

63  Cal.  619-621,  TUBNEY  v.   DOUOHEETY. 

Board  of  Sapervlsors  cannot  Orant  Extension  of  time  for  com- 
pletion of  street  contract  after  time  mentioned  in  eontraoi  for  eom- 
pletion  of  work  has  expired. 
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ApproTad  in  Owens  yi  Heydeoifeldt  (Gal.)i  6  Bae.  423,  following 
rale;  Union  Contracting  etc.  Co.  v.  Campbell,  2  Cal.  App.  535,  S4 
Pac.  305,  holding  void  assesBment  for  street  work  completed  after 
time  limited  for  perf ormamce  when  no  extension  of  time  was  granted 
during  contract  period    for  performance. 

63  OaL  627,  PEOPI£  ▼.  OOOH. 

Wliare  Defendant  is  Cliargad  With  Azbob«  it  is  duty  of  jury  to 
find  degree. 

Dietinguiahed  in  State  v.  McDonald,  16  8.  D.  83,  91  N.  W.  448, 
upholding  verdict  of  "guilty  as  charged"  when  indictment  charged 
aivon  in  thiird  degree. 

63  Oil.  627-428,  PEOPLE  T.  AH  GOW. 

J'ndgment  for  Oonvlction  will  be  Beversed  unlees  verdict  finds  d^ 
fendant  guilty  of  offense  charged  in  indictment,  or  some  offense 
included  in  offense  so  charged. 

Approved  in  People  v.  Bannister  (Cal.),  34  Pac.  710,  where  crime 
is  divided  into  degrees,  jury  must  find  degree  of  crime  in  verdict 
of  guilty. 

63  CaL  62^-630,  PEOPLE  T.  GIBB. 

Indictment  Charging  Assault  to  Commit  Bape  n^eed  not  stricciy 
follow  language  of  statute^  in  describing  offense,  but  words  conveying 
same  meaning  may  be  employed. 

Diatinguished  in  People  v.  Miles,  9  CaJ.  App.  317,  101  Pac.  527, 
holding  insufficient  information  for  rape  which  did  not  aver  female 
was  not  wife  of  accused. 

63  OaL  631-632,  ESTATE  OF  DUNNE. 

Appeal  Does  not  Lie  from  Order  of  probate  court  setting  asida 
Oirder   by   which   annual   account   of   executor   was   allowed. 

Approved  in  Esbate  of  Overton,  13  Cal.  Apip.  118,  108  Pac.  1022, 
order  discontinuing  family  allowance  granted  "until  further  order 
of  court"  is  not  appealable. 

63  OaL  636-643,  BELCHEB  T.  CHAMBEBS. 

Suprema  Court  of  State.  wlU  Follow  Bullnga  of  federal  supreme 
court  in  passing  upon  question  reviewable  in  that  court. 

Approve  in  United  Land  Assn.  v.  Knight  (Cal.),  23  Pac.  268, 
holding  federal  supreme  court  decisions  control  in  action  of  ejectment 
for  tide  lands  conveyed  by  Mexican  grant  and  confirmed  by  United 
States  patent  as  San  Francisco  pueblo  lands. 

In  Absence  of  Attachment  or  Seizure  of  property  in  this  state 
against  nonresident,  personal  judgment,  rendered  upon  service  by 
publication  only,  is  involved. 

Approved  in  Smith  v.  Supreme  Lodge  A.  O.  U.  W.,  12  Cal.  App. 
190,  106  Pac.  1103,  foUowing  rule;  O'Neill  v.  Potvin,  13  Idaho, 
723,  729,  93  Pac.  22,  23,  upholding  on  collateral  attack,  judgment  of 
court  of  general  jurisdiction  had  on  service  by  publication,  quieting 
title  to  lands,  when  judgment  was  not  void  on  face. 

Validity  of  Personal  Judgments  rendered  upon  constructive  service^ 
See  note,  16  L.  B.  A,  234. 

63  Oal.  644-647,  FBASEB  T.  PBEELON. 

ConstitutionaUty  of  Court  cannot  be  Litigated  in  action  brought 
by  private  peiBon  to  review  its  proceedings.  % 
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A^pproved  in  Doan  y.  Dimmiek,  18  K.  D.  400,  122  K.  W.  246, 
ocmstitntionality  of  act  providing  for  vote  for  reloeating  county 
teat  cannot  be  Utigated  in  mandsiiHui  proceeding  bronght  by  private 
person  againet  county  of&oerB  to  compel  them  to  cha,nge  location 
of  offices. 

"Wlio  may  Prosecute  Writ  of  Certiorari.  See  note,  103  Am.  St. 
Bep.  113. 

MieceIlaneoqas.--C]ted  in  Knight  ▼.  Dietrict  Court,  32  Nev.  350, 
106  Piac  359,  to  point  that  prohibition  does  not  lie  where  indictment 
is  regular  on  face  and  trial  court  had  jurisdiction  of  accused,  and 
there  wae  another  remedy. 

63  OaL  665-668^  HABPEB  ▼.  STBUTZ. 

Ejectment  by  Bzecutor  or  Administrator  See  note,  136  Am.  St. 
Bep.  82. 

63  OaL  666-659,  XBAPT  ▼.  DE  F0BE8T. 

It  is  Duty  of  Ooort  of  Equity,  when  all  parties  are  before  it,  to 
take  juriediction  of  whole  subject  matter  of  litigation. 

Approved  in  Swan  v.  Talbot,  152  Cal.  147,  94  Pac.  240,  17  L.  B. 
A.  (lu  8.)  1060,  in  action  to  set  aside  contract  on  ground  of  imposition, 
court  may  decree  aecounting  between  parties;  Curtin  v.  Krohn,  4  Cal. 
App.  135,  87  Pac.  245,  holding  equity  could  order  sale  of  property 
involved  in  trust  deed  by  its  coinmissioner  and  direct  deficieney 
judgment  egainet   debtors,   in   action   to   foredoee   trust   deed. 

63  OaL  663-664,  AIiEXANDEB  v.  BEITAVEAUX 

Implied  Authority  of  Attorney  in  conducting  litigation.  See  note, 
132  Am.  St  Bep.  172. 

Implied  Power  of  Attorney  to  Bind  Client  for  ezpensee  incidental 
to  trial,  in«luding  associate  couneel  fees.  See  note,  23  L.  B.  A.  (n« 
e.)  710. 

63  CaL  666-667,  GBOTEFEND  y.  ULTZ. 

Property  Muit  be  Assessed  to  Owner  if  known,  otherwise  to  un- 
known owners,  and  aseeesment  to  any  others  is  void. 

Approved  in  Houser  &  Haines  Mfg.  Co.  v.  Hargrove  (Cal.),  59  Pac. 
949,  holding  void  tax  assesement  to  wrong  person  as  owner. 

An  Asaessment  to  "A  and  All  Owners  and  claimants  known  or  un- 
known," is  void. 

Beaffirmed  in  Stitt  v.  Stringham,  55  Or.  93,  105  Pac.  254. 

63  OaL  667-675,  POTTEB  ▼.  MEBOEK 

Executory  License  in  Bespect  to  real  property  ie  revocable  at  will 
of  licensor,  even  though  licensee  has  expended  money  on  faith  of 
ticense.  » 

Approved  in  Clark  v.  Wall,  32  Mont.  225,  79  Pac  1053,  following 
rule;  Goldatein  v.  Webster,  7  Cal.  App.  708,  709,  96  Pac.  678,  holding 
licenee  to  agent  to  lease  subject  to  approval  revoked  by  failure  to 
approve  of  leaee  msde  by  agent. 

BeYOcability  of  License  to  Maintain  Burden  on  land,  after  licensee 
has  incurred  expenee.    See  note,  49  L.  B.  A.  502. 

JKight  to  Oivil  Action  for  forcible  entry  and  detainer.  See  note, 
121  Am.  St  Bep.  400. 

Possession  Under  Agreement  for  Lease  not  executed.  See  note, 
20  L.  B.  A.  35^ 
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53  OaL  677-680,  POBTSB  ▼.  MXTLLEB. 

Mortgage  Lien  on  Boalty  can  be  Created  only  bj  instrament  in 
writing,  executed  with  formalities  required  in  eaae  of  grant  of  real 
property. 

Approved  in  ManrhaJl  ▼.  Invermore  Spring  Water  Co.  (Cal.)i  5 
PaCb  102,  holding  void  verbal  agreementa  to  create  Uene  on  realty. 

63  OaL  686-689,  GAYLOB  ▼.  BETNOLDS. 

Actiona  for  Contribution  not  founded  on  express  promise.  See  note, 
98  Am.  St.  Bep.  32,  41,  48,  50. 

68  Oal.  694>697,  PEOPLE  ▼.  PITTSBUBO  B.  B.  CO. 

Private  Property  cannot  be  Condemned  for  Alleged  public  use  and 
then  used  exclusively  for  private  purposes. 

Distinguished  in  State,  v.  Centralia  etc.  By.  &  Power  Co.,  42  Wash. 
638,  85  Pae.  345,  7  L.  B.  A.  (n.  a.)  198,  holding  corporation  could 
exercise  right  of  eminent  domain  to  acquire  dam  site  for  purpose  of 
obtaining  power  to  carry  on  business  of  public  carrier,  although  some 
of  its  objects  were,  private. 

XJaes  for  Which  Power  of  Eminent  Domain  cannot  be  exercised.  See 
note,  102  Am.  St.  Bep.  823. 

Judicial  Power  Oyer  Eminent  Domain.  See  note,  22  L.  B.  A. 
(n.  s.)  132. 

Miscellaneous. — Cited  in  Madera  By.  Co.  ▼.  Baymond  Granite  Co., 
3  Gal.  App.  679,  87  Pac.  31,  to  point  that  quo  warranto  proceedings 
are  proper  means  to  accomplish  dissolution  of  railroad  corporation 
and  forfeiture  of  franchise. 

58  Cal.  708-709,  VAN  VALBIENBUBG  ▼.  McCAULEY. 
Liability  of  Owner  for  Trespass  of  Cattle.    See  note,  22  L.  B*  A.  56. 

63  CaL  715-720,  EPBOBON  ▼.  WHEAT. 

A  Beqnest  by  Husband  to  Wife  of  sum  of  money  in  lieu  of  home- 
stead will  not,  if  not  accepted,  bar  her  right  to  homestead. 

Approved  in  Estate  of  Bump,  152  Cal.  278,  279,  92  Pac.  644,  hold- 
ing husband  could  not  deprive  wife  of  allowance  for  family  l>y  will, 
but  could  so  frame  will  as  to  put  her  to  election  between  bequest 
and  allowance. 

Agreement  of  Husband  and  Wife  to  live  separately,  husband  pay- 
ing certain  annual  sum  to  wife,  does  not  bar  her  right  to  probate 
homestead. 

Approved  in  Estate  of  McVay,  14  Idaho,  73,  93  Pac.  34,  holding 
separation  of  husband  and  wife  on  account  of  former's  cruelty  did 
not  bar  probate  homestead. 

53  Cal.  724-734,  KEYES  v.  LITTLE  YOBK  ETC.  WATEB  CO. 

Where  Action  for  Tort  is  Brought  against  several  codefendants,  it 
is  essential  that  wrong  complained  of  must  be  joint. 

Approved  in  Livesay  v.  First  Nat.  Bank,  36  Colo.  534,  117  Am.  St. 
Bep.  120,  86  Pac.  105,  6  L.  B.  A.  (n.  s.)  598,  several  independent 
execution  and  attachment  creditors  held  not  jointly  liable  for  torts 
of  sheriflP  in  levying  writs;  Watson  v.  Colusa-Parrot  M.  &  S.  Co.,  31 
Mont.  517,  79  Pac.  15,  holding  one  of  several  mining  companies  in- 


939  NOTES  ON  CALIFORNIA  REPORTS.     53  Cal.  735-749 

dependent! J  polluting  stream  liable  only  for  injury  resulting  from  its 
own  acts. 

Disapproved  in  Warren  v.  Parkhurst,  186  N.  Y.  53,  73  N.  E.  582, 
holding  riparian  owner  may  maintain  suit  in  equity  against  several 
upper  owners  to  restrain  them,  acting  independently,  from  polluting 
stream  by  depositing  filth  therein,  when  acts  of  all  concurred  in 
causing  injury. 

Cliaractor  of  Liability  of  Several  whose  independent  wrongs  con- 
tribute to  enhance  degree  or  extent  of  injury.  See  note,  10  L.  B.  A* 
(n.  B.)  168. 

FoUutlon  of  Stream  by  Mining.    See  note,  24  L.  R.  A.  65. 

53  CTaL  736-737,  WILSON  Y.  SOUTHEBN  PAOIFIO  E.  B.  CO. 

Attorney  Employed  by  Depository  to  Defend  Action 'by  depositors 
for  destruction  of  deposit,  under  section  1838,  Civil  Code,  has  no  au- 
thority, by  virtue  of  his  employment,  to  make  in  pais  admissions,  in 
respect  to  circumstances  under  which  destruction  occurred,  that  are 
binding  on  depositary. 

Approved  in  Schultz  v.  McLean  (Cal.),  25  Pac.  428,  holding  state- 
ments in  pais  by  agent,  who  was  member  of  law  firm  retained  by 
purchaser  from  his  principal  through  his  agency,  and  tending  to  show 
different  transaction  from  that  shown  upon  face  of  papers  as  de- 
manded by  him  to  be  done,  are  not  binding  upon  purchaser. 

53  Oal.  737-741,  8AOBAMENTO  SAVINGS  BANK  ▼.  SPENGEB. 

Oourt  cannot  Appoint  Guardian  ad  Litem  for  incompetent  defend* 
ant  unless  he  is  brought  into  court  by  personal  service  of  summons. 

Approved  in  State  v.  District  Court,  38  Mont.  170,  129  Am.  St. 
Bep.  636,  99  Pac.  293,  holding  summons  in  divorce  against  insane 
husband  must  be  personally  served. 

Judgments  for  or  Against  Insane  Persons.  See  note,  130  Am.  St. 
Bep.  845. 

63  Cal.  74^745,  OOBUBN  v.  SgDlCABT. 

Sureties  of  Defendant  In  Beplevln  on  bend  given  to  effect  return 
of  property  may  intervene  if  defendant  is  insolvent  and  action  is 
not  being  defended  in  good  faith. 

Approved  in  Price  v.  Carlton,  121  Ga.  18,  4S  S.  E.  723,  68  L.  B.  A. 
736,  surety  of  judicial  bond  may  intervene  on  showing  of  bad  faith  in 
defense,  and  of  defenses  peculiar  to  himself. 

Bight  of  Surety  to  Intervene  in  Action  against  principal.  See  note, 
68  L.  B.  A.  742,  745,  747. 

53  Cal.  74&>749,  IN  BE  STUABT. 

Terms  of  State  Officers  Begin  on  First  Monday  after  first  day  of 
January  next  following  their  election. 

Approved  in  People  v.  Nye,  9  Cal.  App.  165,  98  Pac.  247^  applying 
rule  to  controller. 
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64  CaL  8-5,  POPE  ▼.  KINMAN. 

BiiNurlan  Proprietor  liu  Usafmct  in  Stream  as  it  passea  over  Ida 
land. 

Approved  in  Imx  ▼.  Haggin  (Cal.);  4  Pac.  926,  following  rule. 

Correlatiyv  Blghta  of  Upper  and  I«ower  Proprietors  as  to  use  and 
flow  of  stream.     See  note,  41  L.  B.  A.  744. 

Bight  of  Prior  Appropriation  of  Water.    See  note,  30  L.  B.  A.  671. 

54  Oal.  6-24,  HILI.  ▼.  DEN. 

Power  of  Sale  will  not  be  Implied  from  direction  of  testator  in  will 
to  pay  debts. 

Beaffirmed  in  Chandler  v.  Thompson,  62  N.  J.  £q.  726,  49  Atl.  585. 

Finding  That  Trust  Deed  was  Never  Delivered  must  be  disregarded 
when  contrary  to  allegations  and  admissions  in  pleading. 

Approved  in  Callahan  v.  James  (Cal.),  71  Pac.  107,  holding  delivery 
of  trust  deed  should  be  inferred  from  finding  that  it  was  m^de  and 
executed  and  left  with  certain  person;  California  Ins.  Co.  v.  Schindler 
(CaL),  1  Pac.  476,  holding  as  erroneous  finding  contrary  to  averments 
of  complaint  and  outside  case  made  by  plaintiff. 

Trust  will  not  be  Permitted  to  fail  for  want  of  a  trustee. 

Cited  in.  Estate  of  Tessier,  2  Cof.  Prob.  368,  arguendo. 

54  Cal.  24-28,  GATE  v.  8TAKF0BD. 

Abandonment  or  Loss  of  Bights  of  prior  appropriators  of  water. 
See  note,  30  L.  B.  A.  265. 

54  OaL  28-35,  FOLTZ  v.  HOGhE. 

Bight  of  Women  to  Practice  Law.    See  note,  21  L.  B.  A.  702. 
Nature  of  Incorporated  Iilstltutions  belonging  to  state.    See  note, 
29  L.  B.  A.  382. 

54  OaL  35-37,  EX  PABTE  SMALLMAN. 

Admission  to  Ball  Pending  Appeal  after  conviction  of  felony  is 
at  discretion  of  court  and  should  not  be  allowed  except  under  ex- 
traordinary eircumstances. 

(941) 
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Approved  in  In  re  Schriber,  19  Idaho,  585,  114  Pae.  30,  following 
rule;  Ex  parte  Hatch,  15  Gal.  App.  187,  114  Pac.  410,  refusing  applica- 
tion for  bail  made  on  ground  that  confinement  pending  appeal  would 
endanger  health. 

64  Oal.  37-41,  PEOPLE  ▼.  OOLBT. 

Motion  to  Set  Aside  Indictment  can  be  based  only  upon  grounds 
mentioned  in  section  995,  Penal  Code. 

Approved  in  People  v.  Hatch,  13  Cal.  App.  526,  109  Pae.  1099, 
refusing  to  set  aside  indictment  for  alleged  irregularity  in  impanelment 
of  grand  jury. 

Indictment  Found  by  Twelve  Jnron  is  "found"  as  prescribed  under 
section  995,  Penal  Code. 

Beaffirmed  in  Shivers  v.  Territory,  13  Okl.  472,  74  Pac.  901. 

Knmber  of  Orand  Joroni  Necessary  to  concur  in  indictment.  See 
note,  28  L.  B.  A.  35. 

Organization  of  Orand  Jury.    See  note,  27  L.  B.  A.  776,  790. 

Miscellaneous. — Cited  in  Evans  v.  Willis,  22  Okl.  322,  97  Pac.  1051, 
19  L.  B.  A.  (n.  s.)  1050,  prohibition  lies  to  restrain  action  on  indict- 
ment absolutely  void. 

64  Osl.  48-^1,  DOWD  ▼.  OLABKE. 

IfOssee  Under  Option  to  Purchase  at  Any  Time  may  demand  specific 
performance  of  option  upon  tender  of  agreed  price. 

Approved  in  Smith  v.  Phenix  Ins.  Co.  (Cal.),  23  Pac.  384,  holding 
lessee  with  option  to  purchase  at  any  time  during  lease  and  who  is 
bound  to  purchase  at  its  expiration   is  equitable  owner  of  land. 

54  Cal.  51-53,  35  Am.  Bep.  67,  HANKS  ▼.  NAGLEE. 

Promise  of  Marriage  In  Consideration  of  illicit  sexual  intercourse 
is  void. 

Approved  in  Sramek  v.  Sklenar,  73  Kan.  452,  85  Pac.  567,  Edmonds 
V.  Hughes,  115  Ky.  565,  74  S.  W.  284,  and  Salemonson  v.  Thompson, 
i  13  N.  D.  192,  101  N.  W.  323,  reaflarming  rule;  Brown  v.  Bannister, 

14  Haw.  36,  holding  contract  of  marriage  not  void  where  consent  to 
sexual  intercourse  was  given  only  after  mutual  promise  to  marry. 

54  Oal.  53-^4,  PEOPLE  ▼.  CUDDIHI. 

Averments  In  Indictment^  and  not  Name  given  it  by  the  pleader, 
determine  offense  charged. 

Approved  in  Lee  Yau  v.  Bepublie  of  Hawaii,  11  Haw.  145,  follow- 
ing rule;  Brady  v.  Territory,  7  Ariz.  17,  60  Pac.  699,  upholding  in- 
dictment charging  embezzlement  of  public  money  which  pleaded 
essential  facts  but  failed  to  name  offense. 

54  CaL  54-67,  BEVEBIDOE  ▼.  LIVINGSTONE. 

Board  of  Supervisoni  cannot  Extend  Time  for  completing  street  con- 
tract after  expiration  of  time  limited  in  contract. 

Approved  in  Union  Contracting  etc.  Co.  v.  Campbell,  2  Cal.  App. 
535,  84  Pac.  305,  Palmer  v.  Burnham  (Cal.),  47  Pac.  600,  La  Societe 
Francaise  v.  Fishel  (Cal.),  10  Pac.  395,  Owens  v.  Heydenfeldt  (Cal.), 
6  Pac.  423,  and  Torrens  y.  Townsend  (Cal.),  6  Plic.  424^  all  following 
rule. 
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Defects  In  Work  as  Defense  to  Assessment  for  loeal  improvement. 
See  note,  56  L.  B.  A.  915. 

54  Cal.  63-64,  PEOPLE  ▼.  OABBILLO. 

Where  Legal  Presumption  Does  not  Exist,  it  is  error  to  instruct 
jury  that  one  fact  should  be  inferred  from  another. 

Approved  in  People  v.  Elster  (Cal.),  3  Pac.  888,  holding  court  erred 
in  instructing  jury  in  regard  to  inferring  guilt  from  possession  of 
property  recently  stolen  where  there  was  no  evidence  to  warrant  in- 
ference from  inculpatory  surrounding  circumstances. 

64  Oal.  6&-71,  PEOPLE  v.  HUNTER. 

Objection  to  Pormatlon  of  Grand  Jnry  cannot  be  presented  to  court 
below  on  motion  to  set  aside  indictment. 

Approved  in  People  v.  Hatch,  13  Cal.  App.  526,  109  Pac.  1099,  re- 
fusing to  set  aside  indictment  because  three  jurors  were  excluded 
from  grand  jury  room. 

Indictment  Fomid  by  Twelve  Qrand  Jurors  is  valid  although  jury, 
owing  to  death  of  member,  numbers  fewer  than  nineteen. 

Approved  in  Kitts  v.  Superior  Court,  5  Cal.  App.  469,  90  Pac.  980, 
holding  validity  of  indictment  not  affected  by  disqualification  of 
certain  grand  jurors  when  requisite  number  concurred  in  finding 
it;  State  v.  Weber,  31  Nev.  390,  103  Pac.  412,  upholding  indict- 
ment found  by  twelve  grand  jurors  only;  State  v.  Williams,  31  Nev. 
363,  102  Pac.  976,  not  necessary  to  have  full  venire  of  twenty-four 
present  before  grand  jury  of  seventeen  is  selected;  Jones  v.  United 
States,  162  Fed.  421,  89  C.  C.  A.  303,  improper  discharge  of  grand 
juror  will  not  vitiate  indictment  if  necessary  number  concur  therein. 

Number  of  Orand  Jurors  Necessary  or  proper  to  act.  See  note,  27 
L.  E.  A.  846. 

Miscellaneous. — Cited  in  Evans  v.  Willis,  22  Okl.  322,  97  Pac.  1051, 
19  L.  B.  A.  (n.  s.)  1050,  prohibition  lies  to  restrain  proceedings  on 
indictment  absolutely  void. 

64  Cal.  72-74,  SAN  FRANCISCO  v.  ELLIS. 

Plaintiff  in  Action  to  Quiet  Title  cannot  prevail  unless  he  shows 
title  in  himself. 

Approved  in  Williams  v.  San  Pedro,  153  Cal.  49,  51,  94  Pac.  236, 
237,  following  rule;  Conrad  v.  Adler,  13  N.  D.  203,  100  N.  W.  723, 
dismissing  suit  when  plaintiff  failed  to  show  any  title. 

Miscellaneous. — Cited  in  United  Land  Assn.  v.  Pacific  Imp.  Co., 
139  Cal.  377,  69  Pac.  1065,  referring  to  principal  case  as  not  decid- 
ing question  of  title  to  land  in  question  in  citing  case. 

64  Oal.  75-80,  EX  PARTE  DUNCAN. 

Appellate  Court  will  not  Interfere  With  Bail  fixed  by  trial  court 
unless  the  amount  per  se  is  unreasonably  great. 

Approved  in  Ex  parte  Buef,  7  Cal.  App.  752,  753,  96  Pac.  25,  where 
reasonable  bail  is  demanded  on  a  first  indictment,  bail  in  equal 
amounts  on  successive  indictments  for  like  offenses  is  excessive;  Ex 
parte  Houghton,  1  Okl.  Cr.  305,  97  Pac.  1022,  refusing  to  reduce  bail; 
Ex  parte  McClellan,  1  Okl.  Cr.  302,  97  Pac.  1020,  holding  bail  excessive; 
Paskenham  v.  Beed,  37  Wash.  261,  79  Pac.  787,  habeas  corpus  pro- 
ceedings in  sapreme  court  is  proper  practice  when  bail  is  refused  on 
appeaL 
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ProBDinptloii  of  Innooenee  in  habeM  eorpns  proeeedingi.  See  note, 
22  L.  B.  A.  679. 

64  CaL  81-83,  McOBACKEN  ▼.  HABBI8. 

Undertaking  on  Part  of  Plaintiff  is  necessary  to  granting  of  injnne. 
tion. 

Cited  in  Wilson  v.  Eagleson,  9  Idaho,  27,  108  Am.  St.  Bep.  110, 
71  Pac.  616,  justification  of  sureties  is  no  part  of  injunction  bond. 

54  Oal.  87-88,  BANDY  v.  BANSOM. 

Writ  of  Prohibition  Does  not  Isie  to  Bestrain  Court  from  proceeding 
within  its  jurisdiction  in  insolvency  proceedings. 

Approved  in  Johnston  v.  Superior  Court,  4  Cal.  App.  92,  87  Pac. 
212,  holding  prohibition  did  not  lie  to  prevent  hearing  of  contest  of 
right  to  administer  estate  within  jurisdiction  of  court|  and  errors  in 
such  contest  reviewable  only  on  appeaL 

54  CaL  8»-91,  PEOPLE  ▼.  AH  YUTE. 

Statements  of  Third  Persona  In  Presence  of  defendant  are  admissible 
against  him  only  to  the  extent  that  they  are  admitted  by  him,  by 
words  or  conduct,  to  be  correct. 

Approved  in  People  v.  Wong  Loung,  159  Cal.  531,  114  Pac.  834, 
holding  conversation  between  officers  upon  arrest  of  defendant  in- 
admissible on  ground  he  did  not  assent  to  statements  made;  People 
V.  Long,  7  Cal.  App.  32,  93  Pac.  390,  refusing  statements  made  in 
presence  of  accused,  which  he  denied;  People  v.  Ay  hens,  16  Cal.  App. 
623,  117  Pac.  791,  testimony  of  policeman  that  several  days  after 
codefendant's  arrest  latter,  in  presence  of  defendant,  charged  de- 
fendant with  crime,  and  latter  denied  accusation,  is  inadmissible. 

54  CaL  94-97,  EX  PABTE  FBAZEB. 

State  may  Provide  for  Board  Anthorized  to  examine  persons  seek- 
ing right  to  practice  medicine,  to  be  appointed  by  citizens. 

Approved  in  State  v.  Chittenden,  127  Wis.  522,  107  N.  W.  518, 
applying  rule  to  appointment  of  board  of  dental  examiners. 

Membership  in  Association  as  Condition  of  Bight  to  transact  busi- 
ness.   See  note,  6  L.  B.  A.  (n.  s.)  433. 

64  Cal.  98-100,  POBBES  ▼.  McDOKALD. 

Agreement  of  Trustee  of  Corporation  to  Besign  for  pecuniary  con- 
sideration ie  void. 

Approved  in  Glass  v.  Basin  &  Bay  State  Min.  Co.,  31  Mont.  31,  77 
Pac.  304,  holding  void  agreement  to  deposit  stock  with  company  to 
be  sold  in  consideration  of  depositors  holding  certain  offices  in  com- 
pany; Sauerhering  v.  Bueping,  137  Wis.  412,  119  N.  W.  187,  holding 
void  agreement  of  officers  to  use  influence  to  secure  resignation  of 
directors  of  mutual  insurance  company,  and  to  secure  removal  of 
company's  principal  office. 

Beslgnatlon  of  Corporate  Officers.    See  note,  95  Am.  St.  Bep.  581. 

Validity  of  Agreement  to  elect  "dummy"  directors.  See  note,  27 
L.  B.  A.  (n.  s.)  659. 

54  Cal.  101-102,  EX  PABTE  FENNESSY. 

Delay  of  Proeecntion  as  ground  for  discharge.  See  note,  56  L.  B.  A. 
539,  542. 
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54  OaL  103-107,  OHAMBKRLAIN  ▼.  PAdFIO  WOOL  GBOWINO  06. 

B«80lation  of  Board  of  Trustees  of  Corporation  carried  by  vote  of 
president,  ratifying  his  unauthorized  act,  in  matter  in  which  he  was 
personally  interested  is  void. 

Approved  in  Ritchie  v.  People's  Tel.  Co.,  22  S.  D.  606,  119  N.  W. 
993,  director  of  telephone  company  cannot  vote  on  resolution  to  in- 
crease his  own  salary.  « 

Personal  Liability  of  Officers  on  note  made  for  corporation.  See 
note,  19  L.  R.  A.  679. 

Liability  of  Principal  on  Negotiable  Paper  executed  by  agent.  See 
note,  21  L.  R.  A.  (n.  s.)  1054. 

54  CaL  107-110,  SACXETT  ▼.  JOHNSON. 

Pre-existing  Indebtedness  of  Indorser  to  Indorsee  is  valuable  con- 
sideration for  indorsement  and  transfer  of  negotiable  instruuient. 

Approved  in  Virginia  etc.  Lumber  Co.  v.  Glenwood  Lumber  Co.,  5 
Cal.  App.  261,  90  Pac.  50,  holding  transfer  of  lumber  to  pay  pre- 
existing debt  on  valuable  consideration;  Bank  of  Yolo  v.  Bank  of 
Woodland,  3  Cal.  App.  567,  86  Pac.  822,  holding  pre-existing  debt  of 
drawer  of  order  in  favor  of  a  bank  to  bank  sufficient  consideration 
to  support  it. 

64  Cal.  110-111,  MAIN  ▼.  HILTON. 

Indorsement  by  One  of  Two  Joint  Payees  or  indorsees  of  bill  or 
note.    See  note,  18  L.  B.  A.  (n.  s.)  631. 

54  CaL  111-118,  WEILL  T.  KENTIELD. 

Section  15,  Articfle  IV,  Constitution,  Prorldes  that  every  bill  before 
it  becomes  a  law  shall  be  read  at  length  and  on  three  separate  days. 

Distinguished  in  People  ex  rel.  Leverson  v.  Thompson  (Cal.),  7 
Pac.  142,  holding  bill  need  nat  be  read  at  length  on  three  separate 
days  after  amendment  thereto. 

Conclusiveness  of  Enrolled  Bill.    See  note,  23  L.  R.  A.  343,  348. 

Wbere  Language  of  Constitutional  Provision  ia  plain,  courts  cannot 
consider  its  policy. 

Approved  in  State  v.  Scales,  21  Okl.  693,  97  Pac.  588,  construing 
constitutional  provision  with  reference  to  freeholders'  charters. 

54  Cal.  118-119,  DU  BBUTZ  ▼.  JESSUP. 

Oroond  That  Verdict  is  not  Sustained  by  ETidence  includes  specifica- 
tion that  damages  allowed  by  verdict  are  too  great  or  too  small. 

Approved  in  Tathwell  v.  Cedar  Rapids,  122  Iowa,  56,  97  N.  W.  98, 
court  may  set  aside  verdict  when  damages,  according  to  uncontradicted 
testimony,  are  too  small. 

Inadequacy  of  Damages  as  Ground  for  setting  aside  verdiot  See 
note,  47  L.  R.  A.  50: 

54  CaL  120-121,  BANCROFT  ft  CO.  y.  HEBINGHI. 

Where  Frand  in  Purchase  and  Sale  of  Property  is  in  issue,  evi- 
dence is  admissible  of  other  frauds  of  like  character  committed  by 
same  parties  at  or  near  same  time. 

Reaffirmed  in  Kornblum  v.  Arthurs^  154  Oal.  248,  97  Pac.  421. 
I  Oal.  Not«»— 60 
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64  OaI.  121-123,  PAGE  T.  TUCKBB. 

AdminiBtrator  may  Bacover  Ponesslon  of  Estatt  pending  adminii- 
tration  from  heir  or  devisee. 

Approved  in  Blakemore  v.  Boberts,  12  N.  D.  402,  96  N.  W.  1031, 
administrator  may  maintain  suit  to  quiet  title  to  lands  of  deeedent. 

Ejectment  by  Execator  or  Adminiatrator.  See  note,  136  Am.  St. 
Bep.  85. 

Bights  of  Hair  In  Poraoiul  Property  of  ancestor.  See  note,  112  Am. 
St.  Bep.  731. 

Authority  of  Duo  of  Several  Ezecutora  or  administrators.  See  notes, 
127  Am.  St.  Bep.  383;  5  Gof.  Prob.  379. 

What  Titlo  or  Interest  wlU  Support  Ejectment    See  note,  IS  L.  Bw 

A.  790. 

64  Oal.  124-127,  UPSTONE  T.  WEIB. 

Profits  as  Damages  for  Breach  of  Contract.  See  note,'  96  Am.  St. 
Bep.  37. 

Loss  of  Profits  of  Sale  or  Purchase  as  Damages.    See  note,  52  L. 

B.  A.  255. 

54  OaL  127-131,  BIDEB  ▼.  EDG-AB. 

Exceptions  to  Oral  Charge  must  be  speeifie  and  point  out  particular 
portions  claimed  to  be  objectionable. 

Approved  in  Moore  v.  Moore  (Oal.),  34  Pac.  92,  exception  "to  said 
oral  instructions  and  each  and  every  part  thereof,"  is  too  general; 
Los  Angeles  County  v.  Beyes  (Cal.),  32  Pae.  234,  refusing  to  con- 
sider objections  to  oral  instructions  where  no  exception  taken. 

Levy  by  Sheriff  on  Mortgaged  Personal  Property  in  possession  of 
mortgagor  is  a  taking  sueh  as  to  support  action  for  conversion  by 
mortgagee,  although  property  is  not  disturbed,  and  is  released  h^ 
fore  any  demand  by  mortgagee. 

Approved  in  Sousa  v.  Lucas,  156  Cal.  465,  105  Pac.  415,  holding 
no  lien  created  on  mortgaged  personal  property  by  attachment  levied 
against  mortgagor  without  tender  of  mortgage  debt  or  deposit  thereof 
with  county  clerk  or  treasurer. 

Sale  or  Mortgage  of  Fntnre  Crops.    See  note,  23  L.  K  A.  457,  465. 

64  Cal.  135-137,  QLEASOK  ▼.  GLEASON. 

Supplemental  Complaint  cannot  Set  Up  new  cause  of  action. 

Approved  in  Cassidy  v.  Saline  County  Bank,  7  Ind.  Ter.  559,  104 
S.  W.  835,  in  action  on  open  account,  complaint  cannot  be  amended 
by  setting  up  judgment  of  another  state  on  same  cause  of  action. 

64  Cal.  136-140,  BOUSSET  T.  OBEEK. 

Under  Act  of  1868,  Homestead  Declared  on  Land  exclusively  oc- 
cupied by  declarant  is  valid  although  he  owns  but  an  undivided  in- 
terest therein. 

Approved  in  Swan  t.  Walden,  156  CaL  199,  134  Am.  St.  Bep.  118, 
103  Pac.  933,  holding  wife  may  declare  homestead  in  land  held  in 
joint  tenancy  with  her  husband. 

54  CaL  140-143,  8ALTEB  ▼.  BAKEB. 

Whenever  Equities  are  Unequal,  Preference  is  always  given  to  su- 
perior equity. 
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Approved  in  Nolan  ▼.  Nolan,  155  Cal.  487,  132  Am.  St.  Rep.  99, 
101  Pae.  525,  holding  vendee  of  land  eubject  to  vendor's  lien  who 
has  later  mortgaged  it  and  also  later  acquired  land,  on  which  he 
has  homestead,  cannot  demand  sale  of  land  subject  to  vendor's  lien 
to  satisfy  mortgage  debt  before  sale  of  land  subject  to  homestead. 

"Wliere  On*  Joint  Purchaser  Allowed  Property  to  be  deeded  to  an- 
other and  other  procured  loan  upon  it  and  improved.it  and  treated 
it  as  his  own,  with  full  knowledge  of  first,  first  cannot  claim  an  in- 
terest prior  to  bank  which  made  loan  npon  faith  in  second's  owner- 
ship. 

Approved  in  Schultz  v.  McLean  (Cal.),  25  Pac.  42S,  holding  in 
action  to  establish  resulting  trust  in  plaintiff's  favor  arising  out  of 
fraud  in  procurement  of  land,  where  fraud  was  by  plaintiff's  agent, 
plaintiff  could  not  complain  of  consequences. 

64  OaL  146-147,  B0IONEBE8  ▼.  BOULON. 

Promise  to  Marry  on  Consideration  of  continuing  immoral  rela- 
tions is  void. 

Beaffirmed  in  Sa]enu>n8on  t.  Thompson,  13  N.  D.  192,  101  N.  W.  323. 

54  Oal.  147-148,  PICKETT  ▼.  WALLACE. 

It  is  Always  In  Power  of  Court  to  suspend  its  own  rules. 

Approved  in  Chielovich  v.  Krauss  (Cal.),  9  Pac.  946,  and  Symons 
v.  Bunnell  (Cal.),  20  Pac.  859,  both  following  rule;  Touree  v.  Youree, 
1  Cal.  App.  155,  81  Pac.  1024,  holding  court  had  discretion  to  allow 
presentation  of  affidavit  of  wife  seeking  alimony  pendente  lite  at 
hearing  of  motion  although  not  served  one  day  before  hearing  as 
required  by  rule. 

54  CaL  151-154,  35  Am.  Bep.  69,  PEOPLE  v.  WONG  AH  NOOW. 

Flight  on  Part  of  Person  Accused  of  Crime  is  circumstanee  for  jury 
to  consider  in  determining  question  of  guilt  or  innocence,  but  does 
not  give  rise  to  legal  presumption  of  guilt. 

Approved  in  People  v.  Mar  Gin  Sine,  11  Cal.  App.  49,  103  Pac.  955, 
approving  instruction  in  regard  to  flight  of  accused;  People  v.  Elster 
(Cal.),  3  Pac.  888,  holding  erroneous  instruction  in  regard  to  inference 
of  guilt  from  possession  of  property  recently  stolen;  People  v.  Qee 
Gong,  15  Cal.  App.  33,  114  Pac.  79,  instruction  that  evidence  of  flight 
is  received  as  indicative  of  guilty  mind  is  erroneous;  Davis  v.  Hearst, 
160  Cal.  177,  116  Pac.  545,  discussing  law  of  presumption  of  malicious 
intent  in  libel  case;  State  v.  Poe,  123  Iowa,  127,  101  Am.  St.  Bep.  307, 
98  N.  W.  591,  instruction  that  flight  of  defendant  was  presumptive 
evidence  of  guilt  is  erroneous. 

Erroneous  Instmctlon  is  not  Cured  by  correct  statement  of  law  in 
another  part  of  charge. 

Approved  in  People  v.  Maughs,  149  Cal.  261,  86  Pac.  190,  reversing 
judgment  because  of  contradictory  instructions  in  regard  to  self- 
defense. 

54  Cal.  155,  BYBNES  ▼.  CLAFFET. 

Findings  must  Dispose  of  all  material  issues. 

Approved  in  Dillon  Implement  Co.  v.  Cleaveland,  32  Utah,  5,  88 
Pac.  671,  reversing  judgment  where  all  material  issues  were  not 
found  upon. 


54  Cal.  156-175     NOTES  ON  CALIFORNIA  BEPOBTS.  948 

64  OaL  166-161,  36  Am.  Bap.  72,  HELBINa  ▼.  8VEA  IKS.  GO. 

Untrae  Statement  of  Izismred,  in  Order  to  avoid  policy  of  insurance, 
must  have  been  knowingly  and  willfully  made  with  intention  to  de- 
fraud insurer. 

Approved  in  Miller  ▼.  Fireman's  Fund  Ins.  Co.,  6  Cal.  App.  398, 
92  Pac.  333,  following  rule. 

Mere  Discrepancy  in  Statements  of  Insured  does  not  create  pre- 
sumption of  fraud. 

Approved  in  Miller  t.  Fireman's  Fund  Ins.  Co.,  6  Cal.  App.  398, 
92  Pac.  333,  following  rule;  Schmidt  v.  Boyal  Ins.  Co.,  10  Haw.  686, 
holding  no  legal  inference  of  intentional  fraud  can  be  derived  from 
mere  fact  of  over-valuation  of  property  by  insured. 

Mere  Dlicrapaacy  Does  not^  as  Matter  of  Law,  create  presumption, 
of  fraud. 

Cited  in  Davie  v.  Hearst,  160  Cal.  177,  116  Pac.  545,  discussing  law 
of  presumption  of  malicious  intent  in  libel  case. 

Statements  as  Bepresentatlons,  although  expressly  denominated  in 
policy  as  warranties.    See  note,  11  L.  B.  A.  (n.  s.)  983. 

Conclusiveness  of  Proof  of  Loss  as  against  insured  or  his  benefici- 
aries.    See  note,  44  L.  B.  A.  858. 

54  cal.  168-169,  McCBEEBT  ▼.  EVEBDIKG. 

Where  Defendant  is  Sued  and  Answers  by  wrong  name,  and  judg- 
ment against  him  is  entered  accordingly,  no  advantage  can  be  taken 
of  misnomer. 

Approved  in  El  Capitan  Land  &  Cattle  Co.  r.  Lees,  13  N.  M.  412, 
86  Pac.  925,  and  Commissioners  v.  Aiken  Canning  Co.,  123  (hi,  649, 
51  S.  £.  586,  both  following  rule. 

In  Ejectment  Against  Tenant,  where  landlord  assumes  defense,  he 
is  bound  by  judgment. 
Beaffirmed  in  Elliott  ▼.  Morris,  43  Tex.  Civ.  App.  484,  98  S.  W.  221. 

Effect  of  Judgment  Against  Tenant  as  res  judicata.  See  notes,  112 
Am.  St.  Bep.  28;  26  L.  B.  A.  (n.  s.)  597. 

64  Cal.  169-176,  SHAT  ▼.  McKAMABA. 

Judgment  is  Estoppel  Only  as  to  parties  and  privies. 

Approved  in  Nemo  v.  Ffeirrington,  7  Cal.  App.  446,  94  Pac.  875,  fol- 
lowing rule;  Schuler  v.  Ford,  10  Idaho,  746,  109  Am.  St.  Bep.  233, 
80  Pac.  220,  party  in  possession  under  contract  to  purchase  not  bound 
by  judgment  affecting  property  where  action  was  commenced  subse- 
quent to  entering  into  contract. 

Distinguished  in  Shiels  v.  Nathan,  12  Cal.  App.  616,  108  Pac.  39, 
holding  all  the  world  are  parties  to  probate  proceedings  and  bound 
by  judgments  therein  where  such  proceedings  have  been  regularly 
pursued. 

Doctrine  of  Belation  is  Fiction  of  Law  adopted  by  courts  solely  for 
purposes  of  justice. 

Approved  in  Beese  v.  Bell  (Cal.),  71  Pac.  90,  where  payee  of  note 
made  equitable  assignment  thereof,  and  after  maturity  indorsed  it, 
doctrine  of  relation  will  not  cut  off  right  of  makers  to  set  up  any 
defense  good  against  payee. 
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64  Oal  17^-177,  SPIEB8  ▼.  DVANE. 

Whm^  Plaintiff  Triad  Case  on  Theory  that  answer  was  sufficient  to 
put  in  issue  all  material  allegations  of  complaint,  he  cannot  object 
to  answer  for  first  time  in  appellate  court. 

Approved  in  Ennor  ▼.  Baine,  27  Nev.  216,  74  Pae.  3,  failure  to 
object  to  counterclaim  in  lower  court  setting  up  prior  appropriation, 
in  action  for  injury  to  water  rights,  is  waiver  of  objection  thereto. 

Distinguished  in  Burr  v.  Maclay  Bancho  Water  Co.,  160  Cal.  274, 
116  Pac.  719,  circumstance  that  evidence  properly  introduced  to  prove 
disputed  fact  may  also  have  tended  to  prove  admitted  facts  does  not 
estop  plaintiff  from  claiming  its  admission  for  purpose  of  sustaining 
the  judgment;  dis9enting  opinion  in  Gulling  v.  Washoe  County  Bank, 
29  Nev.  274,  89  Pac.  31,  majority  upholding  decree  against  one  de- 
fendant and  in  favor  of  another  when  there  were  no  cross-pleadings 
between  them. 

Bight  to  OivH  Action  for  forcible  entry  and  detainer.  See  notOi 
121  Am.  St.  Bep.  384. 

64  OaL  179-180,  SiATTEB  OF  FIFTEENTH  AVE.  EXTENSION. 

When  Judgment  is  Entered  Nunc  Pro  Tunc  as  of  day  previous  to 
actual  entry,  time  for  appeal  dates  from  date  of  actual  entry. 

Approved  in  Noce  v.  Daveggio  (Cal.),  4  Pac.  495,  following  rule; 
Stutsman  v.  Sharpless,  125  Iowa,  338,  101  N.  W.  106,  upholding  appeal 
taken  within  six  months  of  day  judgment  entered  nunc  pro  tunc 
was  actually  recorded,  although  eighteen  months  after  date  of  entry. 

64  CaL  180-182,  BBADY  V.  FEISIIt. 

Where  Judgment  for  Defendant  is  Berersed  and  cause  remanded, 
with  directions  to  enter  judgment  for  plaintiff  on  findings,  held,  on 
appeal  from  order  denying  defendant's  motion  for  new  trial,  notice 
of  intention  of  which  was'  given  within  ten  days  after  entry  of 
judgment,  defendant  should  have  filed  notice  within  time  prescribed 
in  section  659,  Code  of  Civil  Procedure. 

Overruled  in  Tuffree  v.  Steams  Banchos  Co.  (Cal.),  54  Pac.  828, 
notice  of  intention  to  move  for  new  trial,  filed  after  judgment  en- 
tered on  remittitur  from  supreme  court,  may  be  given  in  reference 
to  such  judgment,  rather  than  original  judgment. 

64  OaL  187-188,  O'NEIL  ▼.  O'NEIL. 

All  Defendants  Need  not  Join  in  claim  of  right  to  have  action  in- 
volving right  to  realty  tried  in  county  where  land  situated. 

Approved  in  Pittman  v.  Carstenbrook,  11  Cal.  App.  227,  104  Pac. 
701,  holding  where  transitory  action  is  brought  in  county  outside 
residence  of  personal  defendants,  fact  that  a  codefendant  foreign 
corporation  did  not  unite  with  them  in  demand  for  change  of  place 
of  trial  to  their  residence  does  not  affect  their  right  to  such  change. 

Distinguished  in  Cochrane  v.  McDonald,  4  Cof.  Prob.  537,  545, 
denying  motion  of  certain  defendants  to  change  venue  to  county 
where  land  affected  by  action  is  located  because  basis  of  action  is 
fraud,  and  one  of  nonmoving  defendants  is  resident  of  forum. 

64  OaL  18&-192,  MAB8T0N  T.  SIMPON. 

Bi^t  to  Bely  upon  BeirresentationB  made  to  effect  contract  as  basif 
for  charge  of  fraud.    See  note,  37  L.  B.  A.  593. 
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64  0«L  192-196,  KELLT  ▼.  McKIBBEN. 

Amoided  Oomplaint  Sapenedas  original  complaint. 

Approved  in  Lane  v.  Choctaw  etc.  B.  B.  Co.,  19  Okl.  328,  91  Pae. 
884,  contents  of  original  petition  superseded  by  amended  petition 
cannot  be  considered  at  trial  as  record  or  as  admissions  by  plaintiif. 

In  BepleTln,  Value  of  Property  at  Date  of  taking  and  interest 
thereon  from  that  date  is  recoverable  as  damages. 

Beaffirmed  in  Webster  v.  Sherman,  33  Mont.  460,  84  Pac.  882. 

Interest  on  Unliquidated  Damages.    See  note,  %S  L.  B.  A.  (n.  s.)  42. 

Order  Taxing  OoitB  cannot  be  Beviewed  on  appeal  on  judgment- 
roll  alone. 

Approved  in  Schomberg  ▼.  Long,  15  N.  D.  507,  108  N.  W.  332,  order 
taxing  costs  not  reviewable  in  absence  of  settled  statement  of  excep- 
tione. 

64  CaL  201-204,  EX  PABTE  TINEUM. . 

lii  Action  Against  Public  Officer,  his  successor,  when  not  party  to 
suit,  is  not  bound  by  proceedings. 

Approved  in  Banter  v.  Superior  Court,  6  Cal.  App.  196,  91  Pac.  750, 
holding  court  without  jurisdiction  to  punish  for  contempt,  successor 
to  secretary  of  corporation  who  was  ordered  to  produce  books,  when 
successor  was  not  a  party  to  proceedings  in  which  order  was  given. 

64  CaL  207-210,  NOE  v.  8PIJVAL0. 

When  Testator  Disposes  of  Property  of  Third  Person  by  Will,  ac- 
ceptance of  bequest  in  will  by  such  third  person  is  confirmation  of 
disposition  by  will. 

Approved  in  In  re  Smith's  Estate  (Cal.),  38  Pac.  951,  holding  where 
will  shows  testator  meant  to  dispose  of  community  property,  convey- 
ance by  testator's  widow  of  life  estate  devised  by  will  operates  as 
acceptance  by  her  of  provisions  of  will. 

As  to  Wben  Beneficiary  Deemed  to  have  elected  to  take  under  will 
assuming  to  dispoee  of  hie  property.    See  note,  4  L.  B.  A.  (n.  s.)  1065. 

64  Cal.  211-212,  WELSH  ▼.  ALLEN. 
Order  Substituting  Party  Plaintiff  is  not  appealable. 
Approved  in  Sears  v.  Dunbar,  50  Or.  39,  91  Pac.  146,  following  rule. 

54  Cal.  212-215,  WILKE  ▼.  OOHN. 

Affidavit  for  Attachment  Stating  in  AltematlTe  that  debt  was  un- 
secured, or,  if  so  secured,  security  was  lost  without  fault  of  plaintiff, 
is  insufficient. 

Approved  in  O'Connell  v.  Walker,  12  Cal.  App.  696,  108  Pac.  669, 
following  rule. 

r 

54  Cal.  215-218,  ESTATE  OF  COTTEB. 

Surviving  Spouse,  Althougli  Incompetent  to  Serve  on  account  of 
nonresidence,  is  entitled  to  nominate  suitable  person  as  administrator. 

Approved  in  Estate  of  Bedell,  3  Cof.  Prob.  81,  reaffirming  rale; 
Estate  of  Pickett,  1  Cof.  Prob.  94,  widow  cannot  nominate  adminis- 
trator of  first  husband's  estate  after  her  remarriage;  Strong  v.  Dig- 
nan,  207  111.  393,  99  Am.  St.  Rep.  225,  69  N.  E.  911,  holding  where 
resident  intestate  left  no  kin  within  state,  but  left  property  therein, 
a  nonresident  sister  was  entitled  to  nominate  a  resident  as  adminis* 
trator. 
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Distinguished  in  Estate  of  Bergin,  ft.  Cof.  Prob.  291,  pnblie  admin- 
istrator ie  not  entitled  to  letters  as  against  resident  devisee  under 
foreign  will  who  files  authenticated  eopy  thereof  and  of  its  probate 
in  foreign  jurisdiction,  with  petition  for  letters. 

Bight  of  One  First  Entitled  to  Adminlstratioii  to  nominate  third 
person.     See  note,  22  L.  B.  A.  (n.  s.)  1162. 

64  Oal.  218-223,  HOOPEB  ▼.  FLOOD. 

To  Maintain  Claim  of  Mechanic's  Lien,  substantial  compliance  with 
provisions  of  statute  is  essential. 

Approved  in  Hogan  v.  Bigler,  8  Gal.  App.  13,  96  Pac.  97,  hold- 
ing void  claim  of  lien  stating  incorrectly  name  of  person  to  whom 
materials  were  furnished;  (Gordon-  Hardware  Co.  v.  San  Francisco  etc. 
B.  B.  Co.  (Cal.),  22  Pae.  406,  holding  claim  of  lien  filed  by  materialman 
giving  names  of  persons  to  whom  materials  were  furnished  at  different 
times,  but  not  stating  what  portions  were  furnished  to  each  severally, 
is  invalid. 

64  Cal.  22^228,  ESTATE  OF  BUBNS. 

Order  Setting  Apart  Homestead  to  Widow  is  appealable  and  conela- 
«ive  and  cennot  be  reviewed  on  appeal  from  subsequent  order. 

Beaffirmed  in  Hanley  v.  Hanley,  4  Cof.  Prob.  480,  482,  483. 

64  Cal.  223-232,  WOLF  v.  MABSH. 

If  One  Voluntarily  Pnts  It  Out'  of  His  Power  to  do  what  he  has 
agreed,  he  breaks  his  contract,  and  is  immediately  liable  to  be  sued 
therefor  without  demand,  even  though  time  specified  for  performance 
has  not  arrived. 

Approved  in  Onthiel  v.  Gilmer,  27  Utah,  513,  76  Pac.  633,  following 
rule;  Marvin  v.  Bogers,  53  Tex.  Civ.  App.  427,  115  S.  W.  865,  contract 
performable  on  occurrence  of  future  event  becomes  absolute  if  prom- 
isor prevents  happening  of  event;  Teachenor  v.  Tibbals,  31  Utah,  14, 
86  Pac.  485,  party  agreeing  to  pay  balance  due  for  mine  out  of  first 
profits  could  not,  by  selling  mine  before  selling  ore  he  had  extracted, 
escape  liability. 

Distinguished  in  Barker  ete.  Lumber  Co.  v.  Edward  Hines  Lumber 
Co.,  137  Fed.  308,  where  defendant  put  it  out  of  his  power  to  perform 
an  independent  part  of  contract,  acting  on  erroneous  understanding 
thereof,  plaintiff  could  not  sue  for  breach  nor  be  excused  from  further 
performance  until  the  remaining  part  was  completed. 

Contract  to  Pay  Money,  With  Understanding  it  shall  not  be  paid  on 
happening  of  contingency,  is  valid. 

Approved  in  Pryberger  v.  Berven,  88  Minn.  316,  92  N.  W.  1126,  up- 
holding similar  contract. 

64  OaL  233-235,  HOFF  ▼.  FUNKENSTEIN. 

Interruption  of  Statnta  of  Llmitationa  by  insolvency  assignment. 
See  note,  26  L.  B.  A.  738. 

64  Cal.  236-237,  PEOPLE  ▼.  CENTEB. 

After  Appeal  is  Complete,  Lower  Court  has  no  control  over  action 
except  as  to  matters  relating  to  appeal. 

Approved  in  In  re  Bollard's  Estate  (Cal.),  31  Pac.  1120,  holding 
after  order  was  entered  from  which  appeal  was  taken,  court  could 
make  no  new  decree  in  regard  to  matters  involved. 
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Miecellaneous. — Cited  in  Lux  ▼.  Haggin,  69  Cal.  424,  10  Pae.  773, 
referring  hi&toricallj  to  principal  case. 

54  OaL  245-248,  McDONAXD  T.  PATTEB80N. 

flection  19,  Article  XI,  Oonstitatioii,  Relating  to  levj  and  collection 

in  advance  of  assessment  for  street  improvements,  is  self -executing. 

i  Approved  in  Ex  parte  Show,  4  Okl.  Cr.  429,  113  Pac.  1068,  section 

4a,  article  III,  Constitution,  prescribing  educational  qualification  for 
TOters,  is  self-executing;  Ex  parte  McNaught,  23  Okl.  290,  291,  I  Okl. 
Cr.  264,  265,  274,  100  Pac.  28,  29,  32,  section  17,  article  II,  Constitution, 
forbidding  prosecution  for  felony  on  information  without  preliminary 
examination,  is  self-executing. 
Self-executing  OonBtltntlonal  Provlsiona.    See  note,  16  L.  B.  A.  282. 

64  Cal.  248-251,  PEOPLE  ▼.  SAN  FBANGI8C0  OASLIGHT  CO. 

Wharfage  Charges  Imposed  by  Harbor  Commissioners  to  assist  in 
defraying  expenses  of  dredging  are  valid. 

Approved  in  People  v.  Board  of  State  Harbor  Com.  ▼.  Boberts 
(Cal.),  25  Pac.  496,  following  rule. 

Bight  to  Wharfage.    See  note,  70  L.  B.  A.  195. 

54  Oal.  251-254,  LINBHAN  V.  HATHAWAY. 

Judgment  In  Partition  Snlt  cannot  be  Attacked  collaterally,  although 
erroneous. 

Approved  in  Baldwin  v.  Foster,  J57  Cal.  648,  108  Pac.  716,  holding 
judgment  awarding  costs  as  general  lien  on  land  in  partition  suit  not 
collaterally  assailable. 

64  CaL  254-258,  BEYNOLDS  v.  BBUMAQIM. 

Decree  Settling  Administrator's  Accounts  is  conclusive. 

Approved  in  Estate  of  Byrne,  3  Cof .  Prob.  69,  reaffirming  rule. 

Findings  are  Unnecessary  in  granting  nonsuit. 

Approved  in  Broderins  ▼.  Anderson,  54  Wash.  593,  103  Pac.  838,  fol- 
lowing rule. 

54  Cal.  262-265,  HASKELL  y.  HASKELL. 

Habitual  Intemperance  and  Adultery  being  separate  grounds  for 
divorce,  pleading  instances  of  intoxication  in  connection  with  other 
matters  as  constituting  acts  of  cruelty  cannot,  in  absence  of  finding 
of  cruelty,  be  regarded  as  sufficient  allegation  of  cause  of  action  for 
habitual  intemperance. 

Approved  in  Bing  v.  Bing,  118  Oa.  192,  44  S.  E.  865,  62  L.  B.  A. 
878,  habitual  and  intemperate  use  of  morphine  does  not  alone  consti- 
tute extreme  cruelty. 

Distinguished  in  Grierson  v.  Orierson,  156  Cal.  437,  134  Am.  St. 
Bep.  137,  105  Pac.  121,  holding,  in  pleading  cause  of  action  for  divorce 
on  ground  of  extreme  cruelty,  allegations  of  excessive  drinking  may 
be  coupled  with  other  acts  which  in  themselves  amount  to  cruelty. 

Drunkenness  as  Affecting  Divorce.    See  note,  34  L.  B.  A.  454. 

Necessity  of  Alleging  Jurisdictional  Besldence  in  divorce  proceed- 
ing.   See  note,  12  L.  B.  A.  (n.  s.)  1198. 

64  CaL  273-275,  TBENOUTH  ▼.  FABBINGTON. 

Statute  of  Limitations  Buns  Against  Judgment  from  date  of  entry, 
not  from  date  of  rendition. 

Approved  in  Hall  v.  Justice's  Co^irt,  5  Cal.  App.  138,  89  Pac.  871, 
and  Feeney  v.  Hinckley  (Cal.),  64  Pac.  409,  both  following  rule. 
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Effect  of  Statato  of  Llmitatloiui  on  jndfipnents  and  ezeentions  and 
proceedings  for  tlieir  enforeement.    See  note,  133  Am.  St.  Bep.  73. 

Entry  or  Bacord  Neoetwary  to  eomplete  judgment  or  order.  See 
note,  28  L.  B.  A.  634. 

54  CaL  275-277,  WINDEB  v.  HENDBICK. 

Clerk's  Oertlfleate  to  Transcript  that  undertaking  was  properly  filed, 
omitting  words  "in  due  form/'  does  not  support  appeal. 

Approved  in  Village  of  Hailey  v.  Riley,  13  Idaho,  753,  92  Pac.  757, 
court  will  assume,  in  absence  of  certificate  of  clerk  that  undertaking 
in  due  form  was  filed,  that  no  undertaking  wae  filed  in  due  form. 

54  OaL  27&-280,  WATSON  ▼.  1>AMOK. 

Verdict  for  Becovery  of  Money  must  be  certain  as  to  amouut. 

Approved  in  Diggs  v.  Porteus  (Cal.),  33  Pac.  449,  verdict  in  unlaw- 
ful detainer  considered  and  held  not  sufficiently  defiuite  to  support 
judgment  for  rent;  Weruth  v.  Lashmett,  85  Neb.  291,  123  N.  W.  429, 
verdict  indefinite  as  to  amount  of  recovery  held  nullity;  Sonnesyn  v. 
Akin,  14  N.  D.  261,  104  N.  W.  1031,  ordering  new  trial  where  jury 
returned  verdict  for  damages  but  failed  to  fix  amount. 

Distinguished  in  Electric  Imp.  Co.  v.  San  Jose  etc.  R.  R.  Co.  (Cal.)» 
31  Pac.  456,  holding  where  defendfuit  establishes  claim  greater  than 
that  of  plaintiff  in  action  for  recovery  of  money,  verdict  for  defend- 
ant "for  its  costs"  is  valid. 

54  OaL  285-289,  BATEMAK  v.  SUPEBIOB  OOTTBT. 

DiBtrict  Court  has  No  Jurisdiction  to  Appoint  Beceiver  in  action 
of  ejectment. 

Approved  in  First  Nat.  Bank  v.  Superior  Court,  12  Cal.  App.  343, 
107  Pac.  326,  holding  receiver  cannot  be  appointed  in  action  at  law 
upon  mere  averments  of  large  indebtedness  and  insolvency  of  defend- 
ant. 

54  Oal.  295-297,  GOODWIN  V.  BTXOKLEY. 

Wliere  Act  is  Passed  to  Go  into  Effect  in  stated  time,  and  before 
that  time  a  second  act  inconsistent  with  first  is  passed,  to  go  into  effect 
immediately,  such  later  act  repeals  first  so  far  as  inconsistent. 

Approved  in  Ex  parte  Sohncke,  148  Cal.  263,  113  Am.  St.  Rep.  236, 
82  Pac.  957,  2  L.  R.  A.  (n.  s.)  813,  following  rule. 

54  Oal.  29&-301,  GRANT  ▼.  BTJBB. 

Wliere  Legal  Title  of  Land  has  Been  Oonveyed  to  trustee  to  secure 
debt,  title  and  power  of  trustee  are  not  affected  by  running  of  statute 
of  limitations  against  debt. 

Approved  in  Roberts  v.  True,  7  Cal.  App.  381,  94  Pac.  393,  and 
Travelli  v.  Bowman,  150  Cal.  590,  89  Pac.  348,  both  following  rule; 
Sacramento  Bank  v.  Murphy,  158  Cal.  396,  115  Pac.  235,  action  to 
construe  trust  deed,  to  have  new  trustees  appointed  in  place  of  those 
who  have  died,  and  to  have  enforcement  of  deed  directed  according 
to  terms,  is  not  subject  to  limitations;  Baggio  v.  Palmtag,  155  Cal. 
802,  103  Pac.  314,  holding  where  mortgagee  came  into  possession,  by 
purchase  at  probate  sale,  of  mortgaged  homestead  sold  after  death  of 
husband  subject  to  mortgage,  successors  of  wife  cannot  recover  such 
homestead,  in  action  to  quiet  title  without  payment  of  mortgage  debt; 
Puckhaber  v.  Henry,  152  Cal.  423,  125  Am.  St.  Rep.  76,  93  Pac.  116, 
holding  action  did  not  lie  for  recovery  of  insurance  policy  pledged 
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for  debt,  when  debt  was  baned,  without  paymeBi  thereof;  Brereton 
Y.  Benedict,  41  Colo.  18,  92  Pae.  239,  Holmquist  t.  Gilbert,  41  Colo. 
117,  92  Pae.  233,  14  L.  B.  A.  (n.  b.)  479,  and  Foot  t.  Bnrr,  41  Colo. 
197,  92  Pae.  237,  13  L.  B.  A.  (n.  s.)  12ia,  aU  holding  limitations  do 
not  ran  against  power  of  trastee  under  trust  deed  to  foreclose  after 
default;  Cone  v.  Hyatt,  132  N.  C.  814,  44  S.  E.  679,  and  Menzel  v. 
Hinton,  132  N.  C.  665,  95  Am.  St.  Bep.  647,  44  S.  E.  387,  both  holding 
where  mortgage  contains  power  of  sale,  right  to  foreclose  by  execution 
of  power  is  unlimited  as  to  time. 

Distinguished  in  Marshutz  v.  Seltzor,  5  Cal.  App.  143,  89  Pae.  878, 
holding  plaintiff  in  quiet  title  suit  not  bound  to  pay  outlawed  mort- 
gage of^  third  party,  where  defendant*  fails  to  show  connection  of 
plaintiff's  title  therewith. 

Effect  of  Bar  of  Statute  of  Limitations.  See  note,  95  Am.  St.  Bep. 
667. 

Effect  of  Statutory  Bar  of  Principal  Debt  on  right  to  foreclose 
mortgage  or  deed  of  trust.    See  note,  21  L.  B.  A.  555. 

Effect  of  Bar  of  Otber  Bemedies  to  prevent  sale  under  power  in 
trust  deed  or  mortgage.    See  note,'  13  L.  B.  A.  (n.  s.)   1210. 

Statute  of  Limitations  must  be  Pleaded  or  it  is  waived. 

Approved  in  Bates  v.  Gregory  (Cal.),  22- Pae.  685,  mandamus  does 
not  lie  to  compel  board  of  trustees  of  Sacramento  to  issue  bonds  under 
act  of  March  22,  1864,  in  liquidation  of  bonds  barred  by  limitations 
when  they  pleaded  the  statute. 

Deed  of  Ttust  Authorizing  Trustee  to  Sell  upon  default  is  not  a 
mortgage. 

Cited  in  Brown  v.  Comonow,  17  N.  D.  88,  114  N.  W.  729,  arguendo. 

Distinguished  in  Langmaack  v.  Keith,  19  S.  D.  356,  103  N.  W.  211, 
instrumeut  in  form  of  deed  of  trust  authorizing  sale  upon  default  held 
to  be  mortgage  requiring  foreclosure. 

Bight  to  Enjoin  Sale  Under  Power  in  barred  mortgage.  See  note, 
6  L.  B.  A.  (n.  s.)  510. 

54  OaL  302->306,  WHEELER  y.  BOLTON. 

Distributee  of  Estate  After  Order  of  Distribution  has  right  of  action 
for  his  share  against  administrator. 

Approved  in  St.  Mary's  Hospital  v.  Perry,  152  CaL  340,  92  Pae.  865, 
following  rule.    See  note,  1  Cof.  Prob.  134. 

64  Cal.  306-311,  WHITING  v.  QTJACHENBUSH. 

Judicial  Notice  of  Localities  and  Boundaries.  See  note,  82  Am.  St. 
Bep.  444. 

Constitutionality  of  Frontage  Bnle  of  assessment.  See  notes,  17 
L.  B.  A.  334;  28  L.  B.  A.  (n.  s.)  1130,  1138. 

54  Cal.  311-315,  HILL  r.  FINNIGAN. 

Failure  of  Sureties  on  Appeal  Bond,  after  exception,  to  justify  does 
not  render  appeal  ineffectual,  but  merely  avoids  stay  of  execution  of 
judgment  appealed  from. 

Approved  in  Gooby  v.  Hanson  (Cal.),  11  Pae.  489,  following  rule. 

54  CaL  319-329,  LAMB  v.  SOHOTTLEB. 

Bepeal  of  Statute  Annuls  All  Proceedings  had  under  it  unless  obli- 
gation of  contract  is  thereby  impaired. 
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Approved  in  People  t.  Bank  of  San  Lnis  Obispo,  159  Cal.  76,  112 
Pac.  870,  when  law  which  alone  will  support  judgment  is  repealed 
pending  appeal,  appellate  court  will  proceed  no  further  but  pronounce 
judgment  under  authority  of  existing  law;  In  re  Feland's  Estate,  26 
Okl.  452,  110  Pac.  738,  proceedings  commenced  under  act  which  has 
been  repealed,  not  reyived  by  repeal  of  repealing  act. 

Bight  of  Condemning  Party  to  Diamlw  Proceedings  before  eonfirma- 
tion  of  judgment.    See  note,  28  L.  R.  A.  (n.  s.)  91. 

64  Oal.  829-382,  SHARP  ▼.  lOLLEB. 

Wbere  Complaint  Contains  Words  which  if  properly  arranged  state 
two  causes  of  action,  it  will  be  construed  as  stating  only  cause  prin- 
cipally intended. 

Approved  in  Santa  Pe  ete.  Ry.  Co.  t.  Hurley,  4  Ariz.  261,  36  Pac. 
217,  following  rule. 

64  C^  833-338,  DIKOLET  Y.  OBEENB. 

Liens  of  Employees  of  Original  Contractor  are  •  enforceable  only  to 
extent  of  money  due  contractor  on  'contract  and  in  subordination  to 
its  terms. 

Approved  in  Nason  v.  John,  1  Cal.  App.  541,  82  Pac.  566,  holding 
defective  complaint  by  materialmen  against  owner  in  failing  to  allege 
anything  due  contractor  when  lien  was  filed  or  action  brought. 

Payment  to  Contractors  or  Subcontractors  as  affecting  liens  of  sub- 
ordinate claimants.     See  note,  20  L.  R.  A.  561. 

Wliere  Building  Contract  Provided  Payments  should  be  made  on 
certificate  of  architect,  his  certificate  is  conclusive  of  rights  of  all 
parties,  unless  shown  to  be  obtained  by  collusion  or  fraud. 

Approved  in  Wbite  v.  Abbott,  188  Mass.  102,  74  N.  E.  306,  where 
contract  provided  that  owner  should  complete  work  in  case  subcon- 
tractor failed  to  complete  it,  and  expenses  of  owner  so  incurred  should 
be  audited  and  certified  by  architect  and  deducted  from  contract  price, 
architect's  determination  thereunder  is  binding  on  parties. 

If  Contract  is  an  Entirety,  no  mechanics'  liens  can  be  filed  until 
after  its  complej^ion. 

Approved  in  Ferry  v.  Brainard  (Cal.),  8  Pac.  882,  holding  subcon- 
tractor cannot  acquire  lien  when  his  claim  is  filed  before  completion 
of  building. 

64  CaL  339-344,  35  Am.  Bep.  80,  PAYNE  v.  ELLIOT. 

To  Justify  Arrest  of  Defendant  tn  Civil  Suit,  facts  constituting 
fraud  must  be  specifically  alleged  in  complaint. 

Approved  in  Ledford  v.  Emerson,  143  N.  C.  535,  55  S.  £.  972,  10 
L.  R.  A.  (n.  s.)  362,  imprisonment  to  enforoe  payment  of  debt  cannot 
be  had  unless  jury  has  found  defendant  guilty  of  fraud  on  issue  raised. 

Distinguished  in  Banning  v.  Roy,  47  Or.  123,  114  Am.  St.  Rep.  908, 
82  Pac.  710,  judgment  need  not  specify  kind  of  execution  which  may 
issue  for  its  enforcement. 

64  Cal.  34e-362,  VIOOUBET7Z  ▼.  MUBPUY. 

Sale  en  Masse,  Under  Execution,  of  distinct  parcels  at  price  greatly 
below  actual  value  is  voidable,  and  will  be  set  aside  on  application 
of  judgment  debtor. 


M  Cal.  353-378    NOTES  ON  CALIFOBNIA  BEPOBTS.  )»56 

Approved  in  Bieehtel  ▼.  Wier,  152  Cal.  447,  93  Pae.  77,  15  L.  B.  A. 
(n.  B.)  459,  holdiflg  voidable,  on  application  of  judgment  debtor,  sale 
en  masse  under  execution  of  distinct  parcels  ordered  sold  separatelj. 

54  Oal.  363-S74,  HTATT  T.  ALLEN. 
Provisiaiis  of  Constitution  WMch  Do  not  Eequire  LegiBlation  to 

enforce  them  are  self -executing. 

Approved  in  Halsey  Co.  v.  Belle  Plaine,  128  Iowa,  470,  104  N.  W. 
495,  article  XI,  section  3,  Coostitution,  prohibiting  municipal  corpora- 
tions  from  becoming  indebted  in  excess  of  five  per  cent  of  value  of 
taxable  property,  is  self -executing. 

Mandamus  Lies  as  Aid  to  Exercise  of  supreme  court's  appellate  jur- 
isdiction. 

Appraved  in  Stewart  v.  Torrance,  9  Cal.  App.  211,  98  Pac.  397,  de- 
nying district  court  of  appeal's  jurisdiction  to  compel  superior  judge 
to  settle  bill  of  exceptions  in  divorce  ease. 

Original  Joriadlction  of  Oonrt  of  last  resort  in  mandamus.  See  note, 
68  L.  B.  A.  834,  836,  853. 

Superintending  Control  and  Supervisory  Jurisdiction  of  superior  over 
inferior  or  subordinate  tribunal.    See  note,  51  L.  B.  A.  36,  75,  108. 

Mandamus  Lies  to  Compel  Assessor  to  assess  all  property  in  his 
district. 

Approved  in  Goodell  v.  Woodbury,  71  N.  H.  381,  52  Atl.  857,  man- 
damus lies  to  compel  police  commissioners  to  perform  duty  in  prose- 
cuting violators  of  liquor  law. 

Taxpayer  is  Party  '^Beneficially  Interested"  so  as  to  be  proper  party 
to  make  affidavit  for  issuance  of  mandamus  to  assessor  to  compel  him 
to  assess  property  subject  to  assessment. 

Distinguished  in  Webster  v.  San  Diego,  8  Cal.  App.  482,  97  Pac.  93, 
taxpayer  not  "beneficially  interested"  in  procuring  mandamus  to  com- 
pel submission  to  popular  vote  of  ordinance  of  San  Diego  confirming 
franchise  to  railroad  to  build  wharf  in  tide  waters  within  city. 

"Other"  Means  Different  from  That  Which  has  been  specified. 

Approved  in  Ex  parte  Williams  (Cal.  App.),  87  Pac.  567,  568,  hold- 
ing "other"  will  generally  be  read  "other  such  like." 

Where  Law,  Antecedent  to  Bevisloa  of  Statute,  is  settled  by  clear 
expressions  or  adjudications  of  statutes,  mere  change  in  phraseology  is 
not  construed  as  change  of  law,  unless  clearly  so  intended. 

Approved  in  State  Commiseion  in  Lunacy  v.  Welch,  154  Cal.  777, 
99  Pao.  182,  holding  decisions  under  old  Practice  Act  apply  to  subdi- 
vision 2,  section  393,  Code  of  Civil  Procedure,  which  is  in  same  words. 

64  Cal.  375-378,  PEOPLE  ▼.  BOABD  OF  EDUCATION  OF  OAK- 
LAND. 

Certiorari  Lies  to  Bevlew  Action  of  inferior  tribunal,  board,  or 
officer  exercising  j>udicial  functions. 

Approved  in  Hammer  v.  Smith,  11  Ariz.  424,  94  Pac.  1122,  action 
of  supervisors  in  letting  contract  for  county  printing  is  not  reviewable 
on  certiorari;  State  v.  Dunn,  86  Minn.  304,  90  N.  W.  773,  decision  of 
state  auditor  as  to  proper  county  for  taxing  of  personal  property  re- 
viewed on  certiorari;  State  v.  White  Pine  County,  31  Nev.  117,  101  Pac. 
105,  action  of  county  commissioners  in  contracting  for  indexing  county 
records  not  reviewable  on  certiorari;  Qreenough  v.  School  Committee 
of  Pawtucket,  27  B.  I.  428,  62  Atl.  978,  action  of  school  committee  in 
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changing  tezt-bookB  not  reviewable  on  certiorari;  Newell  r.  Franklin, 
30  B.  I.  265,  74  Atl.  1011,  holding  acts  of  commission  appointed  to 
erect  bridge  between  two  towns  not  reviewable  on  certiorari. 

Wlwre  I>iity  la  ImpOBed  by  Law  on  inferior  tribunal,  board,  or  officer, 
in  exercise  of  which  it  has  no  discretion,  its  action  in  performance  of 
that  duty  is  ministerial. 

Approved  in  Kaiser  Land  and  Fruit  Go.  v.  Curry,  155  Qal.  657,  103 
Pac.  348,  holding  duty  of  Secretary  of  State  to  determine  what  cor- 
porations come  within  exceptions  to  section  7,  act  of  March  29,  1905, 
is  merely  incident  to  ministerial  function  and  not  binding  on  any 
corporation. 

Adoption  of  Text-books  for  public  schools.  See  note,  36  L.  B.  A. 
278. 

64  OaL  388-389,  HAWLET  ▼.  McOBEDY. 

Bights  Inter  Be  of  Accommodation  PartLes  to  commercial  paper. 
See  note,  28  L.  B.  A.  (n.  s.)  1040. 

54  OaL  38&.388,  WAIJOSB  y.  FELT. 

Court  will  Protect  Assignee  of  Cause  of  Action,  who  continues  suit, 
against  act  of  assignor  in  whose  name  it  is  continued. 

Approved  in  King  v.  Miller,  53  Or.  61,  64,  97  Pac.  545,  546,  assignee 
of  judgment  creditor  may  collect  from  party  who  had  collected  judg- 
ment upon  assignee*s  authority,  but  had  paid  it  to  assignee  of  debt 
on  which  judgment  was  based,  although  assignor  had  attempted  to 
revoke  assignment  after  suit  brought;  Sykes  v.  Beck,  12  N.  D.  252,  96 
N.  W.  846,  assignee  pendente  lite  may  continue  action  in  name  of 
assignor,  but  assignor  has  no  control  over  action. 

64  CaL  390-393,  WIIJJAM8  v.  TTTTJ. 

General  Finding  That  Allegations  of  Complaint  are  true  is  conclu- 
sive as  against  defense  of  mistake  pleaded  in  answer,  which  is  deemed 
negatived  by  such  finding. 

Approved  in  Ghatfield  v.  Continental  Bldg.  etc.  Assn.,  6  Cal.  App. 
668,  92  Pac.  1042,  holding  finding  that  all  allegations  of  complaint  are 
true  when  answer  consisted  of  denials  only  is  sufficiently  definite  and 
certain. 

54  Cal.  395-396^  LADD  ▼.  DUBKIK. 

Miscellaneous. — Cited  in  Krug  v.  Lux  Brewing  Co.,  129  Cal.  323, 
to  point  that  finding  that  ''material"  averments  of  pleading  are  true 
or  untrue  is  insufficient. 

54  Cal.  393-404,  PEOPLE  ▼.  AH  CHUNG. 

Indictment  Held  to  have  Been  Properly  Fomid  by  grand  jury. 

Approved  in  State  v.  Cambron,  20  S.  D.  285,  105  N.  W.  242,  uphold- 
ing indictment  found  by  grand  jury,  members  of  which  were  irregu- 
larly drawn. 

Each  Material,  Independent  Fact  Belied  on  to  prove  guilt  must 
be  established  beyond  reasonable  doubt. 

Beaffirmed  in  State  v.  Blydenburg,  135  Iowa,  279,  112  N.  W.  640. 

Nature  and  Essentials  of  Oircnmstantial  Evidence.  See  note,  97 
Am.  St.  Bep.  777. 

Improper  Influence  or  Interference  with  grand  jury.  See  note,  28 
L.  B.  A.  37a. 
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64  Cal.  404-407,  PEOPLE  ex  r^  TAYLOR  ▼.  ELECTION  COBOCIS- 
8IONEBS. 

Action  of  Election  Board  in  Ordering  Election  of  freeholdehi  to 
propose  charter  is  not  judicial  and  not  reviewable  on  prohibition. 

Approved  in  Anderson  v.  Arpin  Hardwood  Lumber  Co.,  131  Wis. 
41,  110  N.  W.  702,  following  rule;  Kalbfell  v.  Wood,  103  Mo.  688,  92 
8.  W.  233,  writ  did  not  lie  to  prevent  election  commission  from  ap- 
pointing judgee  and  clerks  in  alleged  illegal  manner. 

Prohibition  as  Bemedy  In  ProceedlngB  relating  to  election  or  removal 
of  officers.     See  note,  111  Am.  St.  Bep.  942. 

Superintending  Control  and  SnpervlBory  Jnrifldictlon  of  superior 
over  inferior  or  subordinate  tribunal.    See  note,  51  L.  B.  A.  81. 

54  CaL  407,  ESTBADA  ▼.  OBENA. 

Demand  In  Wilting  for  Change  of  Place  of  >  trial  is  essential  to 
entitle  defendant  sued  in  wrong  county  to  order  for  change. 

Approved  in  dissenting  opinion  in  Warner  v.  Warner,  100  Cal.  17, 
84  Pac.  525,  majority  granting  change  of  place  of  trial  without 
previous  written  demand. 

64  Cal.  408-412,  SAN  PBAKCISCO  T.  BANDALL. 

Action  on  Forfeited  Ball  Bond  is  properly  begun  in  name  of  county. 

Approved  in  Malheur  County  v.  Garter,  52  Or.  619,  98  Pac.  490, 
action  on  bail  bond  held  properly  brought  by  county  although  bond 
ran  to  state. 

Oral  Order  of  Police  Judge  from  Bench  upon  giving  bond  for 
release  of  prisoner,  followed  by  release,  is  sufficient  compliance  with 
etatute  to  bind  sureties  on  bond. 

Approved  in  State  v.  Lagoni,  30  Mont.  482,  76  Pac.  1047,  holding 
verbal  order  of  release  bound  sureties. 

ProceedlngB  Against  Persons  by  Less  or  other  than  full  Christian 
names.    See  note,  132  Am.  St.  Bep.  580. 

64  Cal.  418-421,  8IRMEB8  T.  EI8EN. 

FaUnre  to  Perform  Dnty  Imposed  by  legal  authority  in  itself  con- 
stitutes negligence. 

Approved  in  Stein  v.  United  Bailroads,  159  Gal.  371,  113  Pac.  664, 
violation  of  local  ordinance  forbidding  fast  driving  over  crossings 
is  negligence  per  se;  Cragg  ▼.  Los  Angeles  Trust  Co.,  154  Cal.  667, 
98  Pac.  1065,  holding  owner  of  building  negligent  per  se  in  employing 
unlicensed  elevator  operator;  Fenn  v.  Clark,  11  Cal.  App.  81,  103 
Pac.  945,  holding  failure  to  provide  automobile  lights  as  required 
by  city  ordinance  is  proof  of  negligence  in  action  for  injury  caused 
by  collision  with  pedestrian;  Warren  v.  Southern  Cal.  By.  Co.  (CaL), 
67  Pac.  2,  holding  general  allegation  of  negligence  will  admit  proof 
of  negligence  per  se  in  violation  of  ordinance;  Sluder  v.  St.  Louis 
Transit  Co.,  189  Mo.  173,  88  S.  W.  666,  5  L.  B.  A.  (n.  s.)  186,  breach 
of  ordinance  requiring  motorman  to  keep  vigilant  watch  for  vehicles 
is  negligence  per  se;  Peterson  v.  Standard  Oil  Co.,  55  Or.  519,  520, 
106  Pac.  340,  violation  of  statute  requiring  namee  and  grades  of 
distillates  to  be  marked  on  receptacles  in  which  they  are  sold  is 
negligence  per  se. 

Distinguished  in  Manning  t.  App  Cons.  Gold  Min.  Co.,  149  Cal. 
45,  84  Pac.  661,  holding  section  4,  act  of  1893,  did  not  impose  upon 
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employer  duty  of  laBhlng  poles  to  cable  when  lowering  poles  by 
means  of  backet  into  mine,  so  as  to  make  him  liable  for  injury 
caused  by  fall  of  poles  while  being  lowered;  Morrison  v.  Lee,  16 
N.  D.  384,  113  N.  W.  1028,  13  L.  R.  A.  (n.  s.)  650,  denying  recovery 
to  plaintiff  who  poured  contents  of  can  of  kerosene  sold  by  defend- 
ant, with  knowledge  that  one-ninth  of  contents  was  gasoline. 

Violation  of  Police  Ordinance  as  ground  for  private  action.  See 
note,  5  L.  R.  A.  (n.  s.)  256. 

64  Oal.  422-427,  FI8HBECK  T.  PHENIZ  INS.  00. 

Where  Insurance  Policy  Oontained  Olause  forfeiting  it  for  issuance 
of  other  insurance  on  same  property,  and  agent  knew  of  such  other 
insurance  being  in  force,  company  is  deemed  to  have  waived  clause. 

Approved  in  Arnold  v.  American  Ins.  Co.,  148  Gal.  667,  84  Pac. 
185,  25  L.  R.  A.  (n.  s.)  6,.  holding  breach  of  conditioil  of  policy  against 
keeping  of  gasoline  on  premises  waived  by  agent  when  he  had  knowl- 
edge thereof,  made  no  objection,  and  allowed  policy  to  continue  in 
force;  German  Ins.  Co.  y.  Shader,  68  Neb.  9,  93  N.  W.  975,  60  L.  R.  A. 
918,  holding  acceptance  of  premium  by  agent  after  loss  waived  clause 
of  policy  that  insurer  is  not  liable  for  loss  occurring  before  payment. 

Criticised  in  Goorberg  v.  Western  Assur.  Co.,  150  Cal.  519,  119 
Am.  St.  Rep.  246,  89  Pac.  133,  10  L.  R.  A.  (n.  s.)  876,  holding  in- 
surer's neglect  to  offer  to  repay  premium  after  knowledge  of  breach 
of  condition  did  not  constitute  waiver  of  such  breach. 

Waiver  of  ProYiaionB  of  Nonwaiver  or  written  waiver  of  conditions 
and  forfeitures  in  policies.    See  note,  107  Am.  St.  Rep.  142. 

Parol  Evidence  Rule  as  to  Varsring  or  contracting  written  con- 
tracts, as  affected  by  doctrine  of  waiver  or  estoppel  as  applied  to 
insurance  policies.    See  note,  16  L.  R.  A.  (n.  s.)  1193. 

To  Avoid  Policy  on  Ground  of  Deception^  whole  premium  must  be 
returned. 

Approved  in  United  States  etc*  Ins.  Co.  v.  Clark,  41  Ind.  App.  356, 
83  N.  E.  764,  holding  failure  to  return  premium  after  knowledge  of 
false  statements  in  application  for  twenty-two  months  unreasonable 
and  does  not  avoid  policy. 

Wliore  Agent  of  Insurer  Joined  With  Agents  of  other  companies  in 
adjusting  loss  and  promised  to  pay  his  company's  proportion,  com- 
pany is  estopped  to  deny  policy  void  by  reason  of  clause  against  in- 
surance in  other  companiee. 

Distinguished  in  Parsons,  Rieh  k  Co.  v.  Lane,  97  Minn.  120,  106 
N.  W.  494,  4  L.  R.  A.  {n.  s.)  231,  insurer  not  estopped  to  deny  lia- 
bility on  policy  condition  that  insured  owned  property  by  failure  to 
return  premium  paid  before  discovery  that  building  was  leased;  Staats 
V.  Pioneer  Ins.  Assn.,  55  Wash.  60,  104  Pac.  189,  insurer  retaining 
premium  on  fire  policy  after  full  knowledge  of  facts  which  would 
make  it  void  ab  initio    thereby  asserts  validity  of  contract 

54  Oal.  43&-i38,  I.ANGLEY  V.  VOLL. 

Query,  Whether  Stranger  to  Record  is  entitled  to  writ  of  assistance. 

Cited  in  Emerich  v.  Miller,  159  Ind.  325,  64  K  E.  31,  grantee  of 
rights  of  purchaser  at  mortgage  foreclosure  sale  has  same  right  as 
purchaser  to  writ  of  assistance. 

Jurisdiction  of  Equity  to  Pat  Party  in  possession  in  aid  of  decree. 
See  note^  93  Am.  St.  Rep.  164. 
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54  OaL  439-441,  QUACKENBUSH  v.  SAWYER. 

Partnerahip  la  not  Created  by  Agreement  to  divide  income  of 
bnsiness  carried  on  by  third  party  with  joint  property  of  plaintiff 
and  defendant. 

Approved  in  Logan  v.  Oklahoma  Mill  Co.,  14  Okl.  406,  79  Pac.  104, 
agreement  that  one  joint  owner  work  land,  the  other  bearing  half 
the  expense  and  paying  for  half  the  former's  time,  is  not  partnership. 

Wbat  Oonatltates  a  Partnership.    See  note,  115  Am.  St.  Bep.  437. 

64  CaL  442-452,  35  Am.  Bep.  77,  WILLIAMS  v.  BABTFOBD  INa 
€K>. 

Provision  in  Policy  Bequlring  Insured  to  furnish  sworn  proofs  of 
loss  will  be  deemed  waived  when  conduct  of  insurers  is  such  as  to 
render  production  unavailing,  or  induce  insured  to  believe  it  unne- 
cessary. ' 

Approved  in  Bank  of  Anderson  v.  Home  Ins.  Co.,  14  Gal.  App.  220, 
111  Pac.  511,  failure  to  furnish  proof  of  loss  held  excused  by  conduct 
of  insurer;  McCollough  v.  Home  Ins.  Oo.,«155  Gal.  663,  102  Pac.  816, 
holding  clause  in  policy  requiring  sworn  proofs  of  loss  waived  by 
action  of  insurer  in  stating  such  to  be  unnecessary. 

Total  Lo88  Does  not  Mean  Absolute  Destruction,  but  that  after 
fire  thing  insured  did  not  exist  as  building. 

Approved  in  Murphy  v.  American  etc.  Ins.  Co.,  25  Tex.  Giv.  App.  245, 
54  S.  W.  409,  Liverpool  ft  London  etc.  Ins.  Co.  v.  Heckman,  64  Kan. 
398,  67  Pac.  882,  and  Thuringia  Ins.  Co.  v.  Malott,  111  Ky.  923,  64 
8.  W.  992,  55  L.  B.  A.  277,  all  following  rule;  Palatine  Ins.  Co.  v. 
Weiss,  109  Ky.  468,  59  S.  W.  510,  holding  loss  total  although  some 
posts  of  building  remained  standing  but  had  to  be  pulled  down. 

Constructive  Total  Loss  of  Insured  Building.  See  note,  56  L.  B.  A. 
785,  787,  789. 

Preliminary  Proofs  of  Lobs  are  not  competent  to  prove  amount 
of  loss. 

Approved  in  Goodwin  v.  Union  Ins.  Co.,  163  Mich.  44,  127  N.  W. 
791,  following  rule. 

Where  Evidence  Competent  for  One  Purpose  is  admitted  generally, 
failure  to  ask  instruction  limiting  effect  waives  objection  to  its 
competency  for  any  purpose. 

Beaffirmed  in  State  v.  Greene,  33  Utah,  499,  94  Pac.  9&8.  . 

54  Oal.  452-463,  LE  BOT  v.  DUNKEBLY. 

Tide  Lands  of  California,  not  Disposed  of  by  Mexican  grant,  were 
held  by  United  States  in  trust  for  future  state,  and  upon  admission, 
title  vested  in  state. 

Approved  in  People  v.  San  Francisco  (CaL),  15  Pac.  749,  holding 
claim  of  state  to  tide  lands  subject  to  equities  arising  prior  to  admis- 
sion and  subject  to  power  of  federal  government  to  confirm  prior 
Mexican  grants. 

64  Cal.  471-476,  ESTATE  OF  BBOOKa 

That  Principal  Beneficiary  Under  Will  was  partner  of  testator  for 
many  years  raises  no  presumption  of  undue  influenoe. 

Approved  in  Snodgrass  v.  Smith,  42  Colo.  68,  94  Pac.  315,  existence  ' 
of   opportunity   to    exert   undue   infiuence   over   testator   creates  no 
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presumption  of  sneli  influence;  Ginter  t.  Ginter,  79  Kan.  750,  101 
Pac.  645,  22  L.  B.  A.  (n.  s.)  1024,  undue  influence  never  presumed 
when  will  appears  to  be  yalidly  executed. 

Nonezpett  Opiniom  as  to  Sanity  or  Inaanity.  See  note,  88  L.  B.  A. 
722,  732. 

54  Cal  476^80,  CBANE  T.  WEYMOUTH. 

Where  Judgment  is  Beversed  on  Appeal  but  finally  affirmed  on 
remittitur  from  federal  supreme  court,  sureties  on  appeal  bond  are 
liable. 

Approved  in  Culver  v.  Fidelity  &  Deposit  Co.,  149  Mich.  632,  113 
K.  W.  10,  holding  sureties  liable  where  judgment  reversed  on  appeal 
was  affirmed  on  rehearing. 

64  Oal.  491-493,  McCOOL  ▼.  MAHONET. 

Damages  Found  Against  Joint  Tort-feasors  cannot  be  severed. 

Approved  in  Marriott  v.  Williams,  152  Cal.  711,  125  Am.  St.  Hep. 
87,  93  Pac.  878,  upholding  instruction  to  find  single  verdict  against 
several  defendants  for  single  tort. 

Distinguished  in  Cole  v.  Boebling  Construction  Co.,  156  Cal.  449, 
105  Pac.  258,  in  action  against  joint  tort-feasor,  court  has  power  to 
render  several  judgment  against  one  on  his  default  and  proceed  against 
other. 

Belease  of  One  Joint  Tort-feasor  as  affecting  liability  of  others. 
See  notes,  92  Am.  St  Bep.  884;  58  L.  B.  A.  306. 

54  Oal.  493-495,  HILL  v.  FIKNtaAK. 

When  Stay  Bond  on  Appeal  has  Been  Filed,  but  sureties  fail,  upon 
exception,  to  justify,  new  undertaking  cannot  be  filed  in  lower  court, 
but  supreme  court  may  make  an  order  to  operate  as  supersedeas. 

Approved  in  Mansfield  v.  Stern  (Cal.),  4  Pac.  777,  and  McClatchy 
▼.  Sperry  (Cal.),  58  Pac.  530,  both  following  rule. 

Distinguished  in  Gross  v.  Kelleher,  73  Cal.  640,  15  Pac.  362,  holding 
supreme  court  cannot  grant  stay  of  execution  on  filing  new  bond 
when  sureties  on  bond  on  appeal  to  stay  execution  in  unlawful  de- 
tainer suit  have  failed  to  justify. 

54  Cal.  496-^01,  QAQLIABDO  V.  DUMONT. 

Homestead  cannot  bo  Alienated  by  Deed  under  power  of  attorney. 

Approved  in  Thompson  v.  Foken,  81  Neb.  266,  115  N.  W.  772, 
following  rule;  Keeline  v.  Clark,  132  Iowa,  370,  106  N.  W.  260, 
deed  to  homestead  signed  by  husband  under  power  of  attorney  from 
wife  held  void. 

Effect  of  Conveyance  or  Bncmnbranco  of  homestead  by  one  spouse 
only.    See  note,  95  Am.  St.  Bep.  938. 

Effect  of  Wife's  Separate  Deed  of  Homestead  in  connection  with 
conveyance  or  encumbrance  by  husband,  or  her  subsequent  joinder 
therein.     See  note,  8  L.  B.  A.  (n.  s.)  749. 

Miscellaneous. — Cited  in  McHarry  v.  Stewart  (Cal.),  35  Pac.  144, 
holding  it  unnecessary  to  decide  whether  conveyance  by  widow  of  her 
interest  in  portion  of  premises  set  apart  as  homestead  for  her  and 
minor  children  during  existence  of  homestead  transferred  to  grantee 
any  title  therein.  • 

I  Oal.  Notes— 61 
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64  CaL  602-608,  HABDIKO  ▼.  MINBA& 

Motion  to  Filo  Supplomaatal  Asswar  is  addresBed  to  Mund  legal 
diaeretioA  of  court. 

Approved  in  Wells,  Fargo  4  Co.  t.  McCarthy,  6  Cal.  App.  317,  90 
Pac.  210,  holding  court  did  not  abuse  discretion  in  refusing  to  permit 
filing  of  amended  answer  more  than  four  years  after  issue  was 
joined;  Beed  v.  Harshall,  12  Cal.  App.  704,  108  Pac.  722,  holding  court 
could  refuse  to  allow  filing  of  plea  in  abatement  by  amended  and 
supplemental  answer  after  trial  and  submission  of  cause. 

64  OaL  609-^18,  36  Asu  Bep.  83,  ESTATE  OF  TOOME8. 

Opinion  of  Priest  Held  Admisslbls  in  will  contest  as  that  of  expert 
as  to  sanity  of  testatrix. 

Approred  in  Kimio  t.  San  Jose-Los  Gates  etc.  By.  Co.,  156  CaL 
392,  104  Pae.  991,  holding  opinion  of  trained  nurse  admissible  as  that 
of  expert  in  regard  to  physical  condition  of  plaintiff;  Estate  of 
Dolbeer,  149  Cal.  248,  86  Pac.  704,  holding  medical  practitioner  whose 
experience  covered  all  classes  of  cases  qualified  to  testify  as  to  sanity 
of  testatrix. 

Elbert  Opinions  as  to  Sanity  or  Insanity.  See  note,  89  L.  B.  A. 
317. 

Upon  Trial  of  Issao  of  Sanity  of  testatrix  at  time  of  executing  will, 
proof  of  insanity  at  a  time  prior  or  subsequent  thereto  is  admissible^ 

Approved  in  Estate  of  Gk)d8il,  4  Cof.  Prob.  517,  reaffirming  rule; 
Perkins  v.  Sunset  Tel.  and  Tel.  Co.,  155  Cal.  717,  103  Pac.  193,  in 
action  to  rescind  release  for  damages  for  injury  on  ground  of  unsound 
mind  of  party  giving  it,  proof  of  unsoundness  before  or  after  giving 
release  is  admissible. 

Exclusion  of  Proper  Testimony  is  always  ground  for  reversal. 

Approved  in  Hayden  v.  Collins,  1  Cal.  App.  262,  81  Pac.  1122, 
when  complaint  stated  cause  of  action  in  ejectment,  court  could  not 
refuse  to  admit  evidence  on  title. 

64  Gal.  619^20,  McLAUOHUK  Y.  DOHEBTT. 

Appeal  Taken  Before  Entry  of  Jodgment,  though  after  rendition, 
will  be  dismissed. 

Approved  in  Meysan  ▼.  Chabrie  (Cal.),  7  Pac.  634,  refusing  to 
consider  appeal  from  judgment  when  record  showed  no  entry  thereof. 

Entry  or  Becord  Kecessary  to  Oomplate  judgment  or  order.  See 
note,  28  L.  B.  A.  627. 

64  CaL  622-626,  OBIMM  ▼.  O'CONKELL. 

Mandamus  Lies  to  Compel  Officer  to  make  tax  deed  comply  with  law. 

Approved  in  Webster  v.  Somers,  159  Cal.  462,  114  Pac.  577,  reaffirm- 
ing rule. 

Tax  Deed  is  Void  Unless  Statutory  Form  prescribed  is  strictly  fol- 
lowed. 

Approved  in  Seavems  v.  Costello,  8  Ariz.  312,  71  Pac.  931,  holding 
void  tax  deed  not  reciting  "name  of  person,  firm,  company,  or  cor- 
poration assessed,  and  from  whom  taxes  were  due,"  as  required  by 
statute. 

Distinguished  in  Baird  v.  Monroe,  150  Cal  564,  80  Pac.  353,  holding 
curative  act  of  1903  validated  tax  deeds  containing  no  recital  of 
time  allowed  for  redemption,  provided  five  years  have  elapsed  since 
date  of  sale  and  deed. 
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ABsesanent  to  "A  and  AU  Owners  and  claimants  known  or  un- 
known/' is  void. 

Beaffirmed  in  Stilt  t.  Stringham,  56  Or.  93,  105  Pac.  254. 

64  OaL  526-627,  DIGGINS  T.  BEAY. 

In  Action  to  Enforce  Street  Assessment  judgment  entered  against 
all  defendants  except  one  who  had  not  been  served,  but  was  alleged 
in  complaint  to  have  interest  in  property,  is  erroneous. 

Approved  in  Milliken  v.  Houghton  (Cal.),  4  Pac.  915,  following  rule. 

Superiority  of  Lien  of  Local  Assessment  over  prior  lien.  See  note, 
35  L.  B.  A.  876. 

64  OaL  627-632,  PEOPLE  ▼.  LEE  FAT. 

On  Trial  of  Indictment  for  JPerJury,  alleged  to  have  been  committed 
in  testifying  at  examination  of  party  charged  with  felony,  complaint 
against  latter,  sworn  to  by  defendant,  is  admissible  to  show  pendency 
of  case  in  which  perjury  was  alleged  to  have  been  committed. 

Approved  in  People  v.  Bradbury,  155  Cal.  815,  103  Pac.  219,  admit- 
ting judgment-roll  in  action  in  which  perjury  was  committed  to  show 
pendency  of  proceeding,  jurisdiction,  giving  of  testimony,  and  its 
materiality. 

Beporter's  Notes  of  Testimony  Takra  before  committing  magistrate 
are  inadmissible  at  trial  when  testimony  was  taken  through  inter- 
preter. 

Approved  in  State  r.  Terline,  23  B.  I.  540,  91  Am.  St.  Bep.  650, 
51  Atl.  208,  on  prosecution  for  perjury  where  alleged  false  testimony 
was  in  foreign  language,  testimony  of  one  who  did  not  understand 
such  language  as  to  statements  made  by  interpreter  are  hearsay. 

Stenograpber's  Notes  as  Evidence^  and  right  to  read  them  to  jury. 
See  note,  81  Am.  St.  Bep.  367. 

Admissibility  of  EYldenee  Qlven  through  interpreter.  See  note,  17 
L.  B.  A.  814. 

Constltatlonal  Bi|^t  of  Accused  to  be  confronted  by  witnesses.  See 
note,  129  Am.  St.  Bep.  28. 

64  Oal.  63^-638,  PATNE  v.  McKINLET. 

To  Entitle  Party  to  Maintain  Action  to  enjoin  construction  of  public 
nuisance,  facts  must  be  stated  to  show  apprehension  of  injury  to  be 
well  founded. 

Approved  in  Brown  v.  Bea,  150  Cal.  176,  88  Pac.  715,  following 
rule;  Brown  v.  Florida  Chautauqua  Assn.,  59  Fla.  452,  52  So.  804, 
parties  whose  property  rights  were  specially  injured  by  obstruction 
in  street  entitled  to  injunction. 

Complaint  by  Individual  in  Action  to  restrain  public  nuisance  must 
show  damage  peculiar  to  plaintiff. 

Approved  in  City  Store  v.  San  Jose-Los  Gates  etc.  By.  Co.,  150 
Cal.  279,  88  Pac.  978,  holding  complaint  did  not  sufSciently  allege 
special  injury. 

Order  Dissolving  Preliminary  Injunction  should  not  be  disturbed, 
unless  abuse  of  discretion  appears. 

Approved  in  Humphrey  v.  Buena  Vista  Water  Co.,  2  Cal.  App. 
544,  84  Pac.  297,  holding  preliminary  injunction  granted  on  notice 
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and  hearing  eannot  b«  arbitrarily  dissolved  without  good  eanse,  merely 
because  words  ''until  further  order  of  eourt"  are  inserted  therein. 

54  OaL  534-535,  PABHOTT  ▼.  FLOYD. 

Supreme  Court  will  not  Interfere  with  action  of  lower  court  in 
dissolving  injunction  after  hearing  upon  affidavits  unless  there  has 
been  abuse  of  discretion. 

Approved  in  Porters  Bar  Dredging  Co.  v.  Beaudry,  15  Cal.  App.  754, 
115  Pac.  952,  refusing  to  interfere  with  injunction  granted  pendente 
lite;  Whitaker  v.  California  Door  Co.,  7  Cal.  App.  759,  95  Pac.  911, 
refusing  to  disturb  order  denying  new  trial  made  by  another  judge 
than  one  trying  case  when  evidence  was  conflicting;  Humphrey  v. 
Buena  Vista  Water  Co.,  2  Cal.  App.  543,  84  Pac.  297,  holding  pre- 
liminary injunction  granted  on  notice  and  hearing  could  not  be 
arbitrarily  dissolved  without  good  cause,  merely  because  words  "until 
further  order  of  court"  were  inserted  therein. 

54  Oal.  536-539,  PEOPLE  Y.  HOUSTON. 

Act  Bequlring  Trustees  of  Swamp  Land  District  to  make  statement 
of  cost  of  reclamation  "based  on  books  and  vouchers  thereof,"  amount 
so  reported  to  be  assessed  on  district  is  unconstitutional  as  being  levy 
of  a  tax  by  legislature. 

Distinguished  in  Barnes  ▼.  Board  of  Supervisors,  13  Oal.  App.  755, 
110  Pac.  823,  upholding  act  for  formation  of  protection  districts  as 
not  depriving  supervisors  of  power  to  levy  and  fix  amount  of  assess- 
ment within  district. 

Procedure  for  Establlalunent  of  drains  and  sewers.  See  note,  60 
L.  B.  A.  235. 

54  CaL  542-547,  THOMPSON  ▼.  PATTERSON. 

Upon  Appeal  from  Order  Granting  or  Refusing  new  trial,  appellate 
court  can  only  consider  transcript  of  record  as  it  exists  in  lower 
court,  duly  authenticated  in  manner  prescribed  by  law. 

Approved  in  People  v.  Johnson,  9  Cal.  App.  235,  98  Pac.  683,  hold- 
ing appellate  court  cannot  amend  bill  of  exceptions  by  inserting 
therein  additional  testimony;  Baskin  v.  Bobarts  (Cal.),  35  Pac.  764, 
refusing  to  consider  on  appeal  from  order  denying  new  trial  question 
whether  a  conclusion  of  law  is  supported  by  findings. 

Findings  and  Report  of  Referee  Appointed  to  try  and  determine 
case  are  equivalent  to  findings  and  decision  of  court  itself. 

Approved  in  United  States  v.  Eamsey,  158  Fed.  493,  holding  findings 
of  referee  can  only  be  reviewed  on  motion  for  new  trial;  Chase  v. 
Alaska  F.  &  L.  Co.,  2  Alaska,  84,  holding  motion  for  new  trial  must 
specify  actual  and  particular  grounds  relied  on. 

54  Cal.  547-555,  THOMPSON  v.  FELTON. 

Necessity  of  Color  of  Title,  not  Expressly  Made  a  condition  by 
statute,  in  adverse  possession.  See  note,  15  L.  B.  A.  (n.  s.)  1189, 
1196,  1208. 

54  Cal.  556-557,  ESTATE  OF  OUNNINaHAM. 

Parties  Represented  upon  Contest  of  Will  by  attorney  appointed 
by  court  are  not  parties  to  contest  so  as  to  be  barred  by  adjudication, 
but  may  contest  validity  of  probate  of  will. 
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Approved  in  Traej  t.  Muir,  151  Gal.  368,  121  Am.  St.  Bep.  117, 
90  Pae.  833,  holding  heir  of  testator  who  was  not  party  to  contest 
of  will  before  probate  is  not  estopped  bj  judgment. 

Parties  Bepreeented  upon  Contest  of  Will  by  attorney  appointed  by 
court  may  contest  will  within  year  after  probate. 

Approved  in  Estate  of  Dal  ton,  2  Gof.  Prob.  99,  application  for 
revocation  of  probate  of  will  may  be  made  within  one  year  after 
probate,  though  final  decree  of  distribution  made  and  executor  dis- 
charged. 

64  Oal.  668-^62,  PACOTIC  BBIDGE  CO.  T.  BJBKHAM. 

Assessment  for  Bridge  Held  Void  when  bridge  rested  in  part  on 
private  land. 

Approved  in  Manning  v.  Gity  of  Devil's  Lake,  13  N.  D.  52,  112 
Am.  St.  Bep.  662,  99  N.  W.  53,  65  L.  B.  A.  187,  city  cannot  levy 
assessment  to  construct  bridge  on  street  which  had  no  legal  existence. 

64  Cal.  562-665,  PAQE  ▼.  WILLIAMS. 

Permission  to  File  Supplementary  Answer  after  suit  has  been  at 
issue  two  years  denying  consideration  to  notes  sued  on  is  properly 
refused. 

Approved  in  Wells,  Fargo  &  Go.  v.  McCarthy,  5  Gal.  App.  317,  90 
Pac.  209,  holding  permission  to  file  supplementary  answer  properly 
refused  more  than  four  years  after  issue  joined;  Grand  Central  Min. 
Co.  V.  Mammoth  Min.  Co.,  29  Utah,  597,  83  Pac.  685,  rejecting  amend- 
ment to  pleading  offered  at  close  of  trial  without  offer  of  further 
prpof. 

64  Cal.  566-671,  MAHONBY  V.  BBAVEBMAN* 

Where  Street  Contract  is  not  Comple^d  by  contractor  within  time 
specified  in  contract,  assessment  levied  to  pay  for  same  is  void. 

Approved  in  Connolly  v.  San  Francisco  (Gal.),  33  Pac.  1111,  holding 
street  contractor  who  abandoned  contract  because  assessments  were 
illegal  la  not  entitled  to  warrant  for  assessment  thereunder. 

64  CaL  678-679,  THOMAS  ▼.  BOCK  ISLAND  ETC.  MIN.  CO. 

Action  cannot  be  Maintained  by  Assignee  of  part  of  entire  demand 
without  express  agreement  of  debtor. 

Approved  in  Bogers  v.  Penobscot  Min.  Co.,  154  Fed.  614,  83  G.  G.  A. 
380,  no  action  lies  at  law  on  part  of  entire  demand,  but  assignee 
may  maintain  suit  in  equity. 

64  Cal.  679-681,  MONTOOMEBY  AVE.  CASE. 

Selection  of  Interested  Person  to  assess  benefits  from  improvements. 
See  note,  16  L.  B.  A.  (n.  s.)  292. 

64  Cal.  683-684,  FBEDEBICK  v.  TIEBNET. 

Motion  to  Dismiss  Appeal  Denied  where  it  does  not  appear  from 
clerk's  certificate  that  notice  of  appeal  was  served  on  respondent  or 
attorneys. 

Approved  in  Gurnen  v.  Garrity  (Cal.),  10  Pac.  118,  and  Ellis  v. 
Judson  (Cal.),  10  Pac.  127,  both  following  rule. 

64  Cal.  684-^85,  PHILLIPS  ▼.  LOWBEY. 

Specifications  of  Insufficiency  of  Evidence  to  sustain  findings  are 
essential  on  appeal  from  order  denying  new  trial. 
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Approved  in  McNish  t.  Wolven,  fi2  a  D.  624,  119  N.  W.  1000, 
disregarding  bill  of  exeeptionc  wMch  did  not  tpeeifj  erron  relied  on 
on  motion  for  new  trimL 

64  OaL  588,  AI.VA&AIK>  ▼.  DB  0EIJ8. 

When  Nonsuit  is  Improperly  Ordered,  motion  for  nei^  trial  should 
be  granted. 

Beai&rmed  in  Bygum  v.  Southern  Pacific  Co.  (Cal.)i  86  Pac  415. 

54  Oal.  590,  MIIJiEB  ▼.  SHABPE. 

Findings  of  Fact  are  not  Sabject  of  Appeal,  no  decree  having  been 
made. 

Approved  in  Bussell  t.  Citj  of  Ft.  Dodge,  126  lowa^  313,  101 
N.  W.  1128,  order  refusing  to  direct  verdict  in  favor  of  crose-defend- 
ant,  as  to  whom  case  had  been  continued,  is  not  appealable. 

54  OaL  690,  BBADT  ▼.  SELLT. 

Coudnsivemess  of  Prior  Decisions  on  subsequent  appeals.  See  note^ 
34  L.  B.  A.  330. 

64  OaL  691-^92,  HABDENBEBO  ▼.  HABDENBEBG. 

Findings  in  Diyorce  Considered  and  held  insufficient  to  support 
judgment.  ^ 

Approved  in  Sharp  v.  Frank  (CaL),  41  Pac.  861,  holding  findings 
too  indefinite  to  support  judgment. 

54  Oal.  592-^94,  PEOPLE  ▼.  GBEEN. 

In  Prosecution  for  Perjury  Based  on  False  Testimony  given  in  an- 
other case,  reporter's  notes  of  defendant's  testimony  in  other  case 
is  material. 

Approved  in  People  v.  Chadwick,  4  Cal.  App.  70,  87  Pac.  384,  de- 
termining sufficiency  of  evidence  in  perjury  case  b^sed  on  false  testi- 
mony given  in  prior  ease. 

54  OaL  695-597,  PBE8T0N  ▼.  HEAB8T. 

Appeal  cannot  be  Taken  from  Judgment  before  entry  thereof. 

Approved  in  Meysan  v.  Ohabrie  (CaL),  7  Pac.  634,  dismissing  appeal 
from  judgment  when  record  showed  no  entry  thereof. 

Entry  or  Becord  Necessary  to  complete  judgment  or  order.  See 
note,  28  L.  B.  A.  630. 

54  OaL  605-610,  OOZ  ▼.  McIiAUGHIJN. 

Where  Oontract  is  Entire  and  Oonsideration  to  be  paid  in  install- 
ments  as  work  progresses,  mere  failure  to  pay  installment  when  due 
is  not  such  prevention  of  performance  as  entitles  contractor  to  sue 
for  whole  contract  price. 

Approved  in  Fairchild-Gilmore-Wilton  Co.  v.  Southern  Befining  Co., 
158  Cal.  273,  110  Pac.  955,  one  who  contracted  to  sell  asphalt  on 
monthly  deliveries  and  payments  could  not  rescind  for  failure  to  make 
payment  on  time  when  course  of  dealing  showed  seller  did  not  insist 
on  prompt  payment;  Barrett  v.  Austin  (CaL),  31  Pac.  5,  holding  con- 
tractor to  bore  well  who  was  to  be  paid  on  finding  water  or  attaining 
a  certain  depth  is  not  prevented  from  continuing  work  by  acts  of 
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oth«r  partj  when  he  stope  beeauie  of  ftceident  and  other  party  re- 
fuf 60  to  paj  for  work  done. 

Diftinguiohed  in  Alderfon  t.  Houston,  1S4  OaL  18,  96  Pae.  888, 
holding  principal  in  eontraet  with  agents  for  sale  of  lots  prevented 
performance  by  failure  to  deer  lota  sold  of  itreet  assesBment  liena 
and  thus  wrongfully  discharged  agents. 

Bight  to  Beaclnd  or  Abandon  Oontract  because  of  other  party'* 
default.    See  nojte,  30  L.  B.  A.  68. 

Effect  of  Part  Perf ozmaBoa  of  eontraet  for  serrieea.  See  note,  24 
L.  B.  A.  233. 

Loss  of  Proflta  as  EUment  of  Damages  for  breach  of  eontraet 
See  note,  53  L.  B.  A.  36,  61. 

64  OaL  618-616,  GUU}  T.  BTODDABO. 

Effect  upon  Mortgage  Lien  of  Entry  of  judgment  upon  debt  seeored. 
See  note,  24  L.  B.  A.  (n.B.)  lOOd. 

54  OaL  616-^0,  ASHLET  T.  OLMSTEAOb 

No  Appeal  Ues  from  Order  sustaining  demurrer. 

Approved  in  Hadsall  v.  Case,  15  Cal.  App.  542,  115  Pae.  831,  follow^ 
ing  rule;  Litch  v.  Kerns,  8  Cal.  App.  748,  97  Pae.  898,  dismissing  ap- 
peal from  order  sustaining  demurrer  when  no  judgment  had  been 
entered  thereon. 

Homestead  Declaration  Which  Falls  to  estimate  cash  value  of  prop- 
erty is  void. 

Approved  in  Knock  v.  Bunnell  (Cal.),  21  Pae.  961,  following  rule. 

54  OaL  620^25,  BEMINOTON  y.  HIGOINS. 

Equity  will  Give  Belief  from  Mistake  of  law  as  well  as  of  fact. 

Approved  in  Eustis  Mfg.  Co.  v.  Saco  Brick  Co.,  198  Mass.  219,  84 
M^.  £.  452,  correcting  mistake  of  fact  in  contract  of  sale  of  engine; 
Toesini  v.  Donahue,  22  S.  D.  281,  117  N.  W.  149,  correcting  mistaks 
in  contract  in  suit  for  specific  performance. 

Belief  firom  Mistake  of  Law  as  to  effect  of  instrument.  See  note, 
88  li.  B.  A.  (n.  s.)  808. 

Agreement  Intended  as  Mortgage  will  be  treated  as  mortgage  in 
equity,  though  parties  through  mistake  fail  to  carry  out  intention. 

Beaffirmed  in  Harrigan  v.  Gilchrist,  121  Wis.  360,  99  N.  W.  981. 

54  OaL  626-628,  OBEEN  ▼.  OHANDLEB. 

Finding  Outside  Issues  cannot  sustain  judgment. 

Approved  in  Los  Angeles  Brewing  Co.  v.  Klinge,  7  CaL  App.  552,  95 
Pae.  45,  following  rule. 

Distinguished  in  Cummings  v.  Booth,  10  CaL  App.  148,  101  Pae. 
436,  holding  where  leave  was  granted  to  file  amended  complaint  and 
unverified  answer  thereto,  but  answer  was  not  filed,  and  trial  was  had 
on  issues,  appellant  cannot  claim  amended  complaint  was  conclusively 
admitted,  and  that  fjidings  contrary  thereto  are  without  support. 

64  OaL  628-630,  McFADDEN  V.  MITOKELL. 

Want  of  Oonslderation  for  Transfer  of  Fropertjr  is  not  eonclusivs 
evidence  of  fraud  against  creditors. 
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Distingaifllied  in  Woliera  ▼.  BoBsi  (Gal.),  57  Pac  74,  holding  as 
fraud  against  ereditora  transfer  of  property  by  insolvent  judgment 
debtor  to  wife  without  consideration  after  order  had  been  made  for 
his  examination  in  supplementary  proceedings. 

Bight  of  Creditor  to  Boy  Property  from  debtor  in  satisfaction  of 
debt.    See  note,  36  L.  B.  A.  3^. 

54  CaL  635-636,  OONNEB  T.  BLUDWOBTH. 

Allegation  of  Posaeaaion  Withont  Stating  Means  by  which  it  is  had 
is  sufficient  in  action  for  replevin. 

Approved  in  Wendling  Lumber  Co.  y.  Glenwood  Lmmber  Co.,  153 
Cal.  416,  95  Pac.  1031,  holding  plaintiff  in  conversion  may  prove  prop- 
erty acquired  by  third  party  by  fraud  of  defendant  under  usual  aver- 
ments in  conversion;  Beynolds  v.  Fitzpatrick,  40  Mont.  596,  107  Pac. 
903,  allegation  of  ownership  in  conversion  held  to  admit  proof  of 
verbal  mortgage. 

54  CaL  637-638,  LIVEBMOBB  ▼.  HODGKIKS. 

Staying  of  Ezecntion  OtherwlM  than  by  statutory  proceedings.  See 
note,  127  Am.  St.  Bep.  712,  714. 

54  CaL  639-^640,  FOBSYTH  ▼.  BOWEBw 

Lorn  of  Exemption  Bights  by  abandonment  of  occupation.  See 
note,  116  Am.  St.  Bep.  353. 

Purpose  for  Which  Horses  are  TTsed  as  affecting  exemption  under 
statute  specifically  exempting  horses.    See  note,  3  L.  B.  A.  (n.  s.)  694. 

54  Cal.  640-645,  OOSS  Y.  STBEUTZ. 

When  Contractor  Pays  Money  to  Materialman  without  specificaUy 
directing  application,  materialman  may  not  apply  any  part  of  it  to 
debt  existing  before  contract  on  which  he  furnished  material. 

Overruled  in  San  Pedro  Lumber  Co.  v.  Schroeter,  156  Cal.  160,  103 
Pac.  839,  holding  where  owner  gave  contractor  for  two  buildings  dieck 
for  balance  due,  without  directions  as  to  application,  and  contractor 
transfers  check  to  materialman,  latter  may  apply  it  to  materials  fur- 
nished for  either  building. 

Claim  of  Mechanic's  Lien  must  Comply  with  terms  of  statute  creat- 
ing right  of  lien. 

Approved  in  Gordon  Hardware  Co.  v.  San  Francisco  etc.  B.  B.  Co. 
(Gal.),  22  Pac.  406,  holding  claim  of  materialman's  lien  giving  names 
of  several  persons  to  whom  materials  were  furnished  in  different 
portions  at  different  times,  without  stating  portions  furnished  each, 
is  too  indefinite. 

Materialman  can  Only  Becover  on  Mechanic's  Uen  for  materials 
furnished  within  dates  specified  in  his  claim  of  lien. 

Reaffirmed  in  Santa  Monica  Iximber  etc  Co.  v.  Hege  (CaL),  48  Pae. 
71. 

54  Cal.  645-664,  FONTAINIS  ▼.  SOUTHEBN  PACIFIC  B.  &  CO. 

Company  Iieasing  Its  Bailroad  to  Another  Company  remains  liable 
for  injuries  to  stock  by  trains  of  lessee  on  unf enced  portion  of  lessor's 
road. 
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Distinguished  in  Johnson  y.  Southern  Pacific  Co.,  11  Cal.  App.  284, 
104  Pac.  716,  holding  lessee  of  railroad  operating  same  under  same 
obligation  as  would  be  imposed  on  lessor  to  keep  tracks  fenced  and  in 
suitable  repair. 

Liability  of  Lessor  of  Ballroad  for  injuries  caused  by  negligence 
of  another  company  using  road.    8ee  note^  44  L.  B.  A.  756. 

Private  Action  for  Violation  of  Statute  not  expressly  conferring 
it.    See  notOi  9  L.  B.  A.  (n.  s.)  849. 
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65  OaX.  1-4,  BOWXAKD  ▼.  OOTNE. 

Filing  of  Demurrer  is  Appearance  and  gives  jurisdiction  of  person. 
Approved  in  United  States  v.  Griefen,  72  N.  J.  L.  3^  GO  AtL  513, 
following  rule. 

65  OaL  &-8,  WIL80K  v.  MADISOK. 

Ita  Action  to  Quiet  Title,  Where  Defendant  Relies  on  title  In  Mm- 
self,  cross-complaint  is  not  necessary. 

Approved  in  Johnson  v.  Taylor,  150  €al.  208,  119  Am.  St.  Bep.  ISl, 
S6  Pac.  907,  10  L.  B.  A.  (n.  s.)  818,  where  plaintiff  answered  cross- 
complaint  and  trial  was  had  on  merits  without  objection,  and  judg- 
ment given  for  defendant,  objection  that  defendants  could  not  have 
judgment  on  cross-complaint  cannot  be  urged  on  appeal;  dissenting 
opinion  in  Hawley  v.  Griffin,  121  Iowa,  704,  97  N.  W.  91,  holding  where 
heirs  of  insane  owner  secure  vacation  of  decree  quieting  title  in 
grantee  in  tax  deed  on  ground  of  insanity  and  want  of  appearance, 
they  cannot  Interpose  as  defense  to  suit  their  right  to  redeem  from 
sale. 

Distinguished  in  Martin  v.  Molera,  4  Gal.  App.  301,  87  Pac.  1105, 
holding  demurrer  to  cross-complaint  in  action  of  ejectment  seeking 
affirmative  relief  properly  overruled. 

One  Claiming  Title  Under  Sheriff's  Deed  to  land,  title  of  which  is 
in  United  States,  may  have  his  title  quieted  as  against  all  except 
United  States. 

Approved  in  Hayford  v.  Wallace  (Gal.),  46  Pac.  295,  holder  of 
equitable  title  may  maintain  suit  to  quiet  title  as  against  all  except 
holder  of  legal  title;  Johnson  v.  Hurst,  10  Idaho,  326,  77  Pac.  791, 
patentee  receiving  by  mistake  larger  acreage  than  he  paid  for  is  en- 
titled to  be  protected  in  his  possession  against  all  except  the  govern- 
ment; Shields  v.  Johnson,  10  Idaho,  481,  79  Pac  393,  quieting  title 
to  leasehold  interest. 

66  Oal.  20^21,  LONG  ▼.  SEBBANO. 

In  Action  Against  Several  Defendants,  all  of  whom  defaulted,  clerk 
could  not  enter  judgment  against  one  only. 

(871) 


55  Cal.  21-42    NOTES  ON  CALIFORNIA  BEPOBTS.  972 

Approved  in  Old  Settlers'  Investment  Co.  y.  White,  158  Cal.  246, 
110  Pac.  9^7,  entry  of  judgment  by  clerk  is  ministerial  and  must 
closely  follow  forms  prescribed  by  law. 

66  CaL  21-24,  DE  LA  OUEBBA  ▼.  NEWHAUa. 

Where  PertM>nal  Property  liaa  Been  Wrongfully  Taken  and  eon- 
verted,  owner  may  sue  in  tort,  or  may  waive  tort  and  sue  in  assumpsit 
for  reasonable  value. 

Beaffirmed  in  Fountain  v.  Sacramento,  1  Cal.  App.  462,  82  Pac.  637. 

In  ABsnmpsit  for  Beasonable  Value,  express  promise  to  pay  need 
not  be  alleged. 

Approved  in  Brown  v.  Crown  Gold  Milling  Co.,  150  Cal.  382,  89 
Pac.  89,  following  rule;  Bates  v.  Capital  State  Bank,  18  Idaho,  435, 
110  Pac.  279,  upholding  complaint  in  replevin  although  not  stating 
plaintiff  was  ectitled  to  immediate  possession  of  property. 

Where  Admission  of  Incompetent  Evidence  could  do  no  injury,  it  is 
no  ground  for  reversal. 

Approved  in  Union  Transportation  Co.  v.  Bassett  (Cal.),  46  Pac.  911| 
holding  admission  of  hearsay  was  harmless  error. 

66  OaL  28-31,  BUTLEB  ▼.  BEEOH. 

Partnership  Books  of  Account  as  Evidence.  See  note,  52  L.  B.  A. 
848. 

66  OaL  31-38,  TOMPKINS  T.  SPBOXTT. 

When  Complaint  in  Action  to  Quiet  Title  alleges  claim  of  interest 
of  defendant  and  denies  its  validity,  and  answer  denies  all  allega- 
tions except  that  of  claim  of  interest,  finding  as  to  this  interest  can- 
not be  disturbed  on  ground  it  was  not  in  issue. 

Distinguished  in  Doris  v.  McManus,  4  Cal.  App.  150,  87  Pac  289, 
holding  in  action  to  quiet  title,  general  denial  to  unverified  complaint 
merely  puts  in  issue  plaintiff's  title  and  not  averment  that  defendant 
is  without  interest;  Hakalau  Plantation  Co.  v.  Kahuena,  14  Haw.  194, 
holding  in  action  to  quiet  title,  general  denial  does  not  act  as  dis- 
claimer. 

When  Sale  is  Asked  to  be  Set  Aside  as  in  fraud  of  creditors,  pur- 
chaser paying  liens  thereon  is  entitled  to  be  subrogated  to  lienor's 
rights. 

Approved  in  Adams  v.  Toung,  200  Mass.  591,  86  N.  £.  943,  rule 
applies  to  sale  of  whole  stock  of  merchandise. 

66  Cal.  38-42,  HAYNE8  T.  WHITE. 

Agreement  to  Sell  Land  and,  on  Payment  of  purchase  money,  to 
execute  good  and  sufficient  deed  therefor,  requires  conveyance  of  title 
to  land,  and  is  not  satisfied  by  deed  suflScient  in  form  only. 

Distinguished  in  Ward  v.  Torba  (Cal.),  54  Pac.  81,  holding  vendor 
in  contract  of  sale  of  land  merely  agreed  to  convey  what  title  he  had. 

Vendee  cannot  Maintain  Action  to  recover  purchase  money  from 
vendor,  who  has  failed  to  perform,  until  evicted,  or  has  surrendered 
possession  or  offered  to  do  so. 

Approved  in  Gervaise  v.  Brookins,  156  Cal.  108,  103  Pac.  331,  fol- 
lowing rule;  Garve}'  v.  Lashells,  Wl  Cal.  531,  91  Pac.  501,  vendee 
in  possession  under  contract  of  sale  may,  upon  failure  of  vendor  to 
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comply  with  contract,  rescind  contract,  g^ve  up  possession  and  sue  for 
purchase  money  paid,  or  tender  balance  due  and  take  such  title  as 
vendor  can  give;  Woodbury  v.  King,  152  N.  C.  680,  68  S.  B.  224,  pur- 
chase of  standing  timber  when  sued  on  purchase  money  note  may 
prove  deficiency  of  timber  in  abatement  of  price. 

55  CaL  42-43,  DANIELWITZ  ▼.  TEMPLE. 

Courts  h*T«  Ko  JurlBdictioii  of  Conteet  of  Bight  to  purchase  state 
lands  unless  referred  to  court  Jby  surveyor  general  or  register  of  state 
land  office. 

Beaffirmed  in  Blakeley  y.  Kingsbury,  6  Cal.  A  pp.  710,  93  Pac.  131. 

65  CaL  43-46^  THOMAS  ▼.  ANDEBSON. 

Entry  of  Becord  Necessary  to  complete  judgment  or  orcer.  See 
note,  28  L.  B.  A.  627. 

56  CaL  52-59,  LEONI8  ▼.  LAZZABOVICH. 

To  Bafonn  Deed  on  Orotind  of  Mistake,  evidence  must  be  clear  and 
convincing. 

Approved  in  Ward  v.  Torba  (Cal.),  54  Pac.  82,  reforming  written 
agreement  for  sale  of  land  on  ground  of  mistake;  Mills  v.  Driver, 
72  Ark.  53d,  81  8.  W.  1059,  equity  can  reform  deed  of  married  woman 
to  her  own  land;  Herring  v.  Fitts,  43  Fla.  64,  99  Am.  St.  Rep.  108, 
30  So.  807,  correcting  mutual  mistake  in  description  in  conveyance. 

Belief  from  Mistake  of  Iaw  as  to  effect  of  instrument.  See  note, 
28  L.  B.  A.  (n.  s.)  873,  875,  918. 

Effect  of  Conveyance  or  Encumbrance  of  homestead  by  one  spouse 
only.    See  note,  95  Am.  St.  Bep.  939. 

65  Cal.  72-78,  36  An^  Bep.  30,  PEOFIiE  ▼.  HOBGDON. 

Dying  Declarations  are  Inadmissible  unless  declarant  believed  death 
was  impending. 

^  Approved  in  People  v.  Abbott  (Cal.),  4  Pac.  770,  holding  declara- 
tions were  made  under  sense  of  impending  death  and  therefore  admis- 
sible; Bilton  V.  Territory,  1  Okl.  Cr.  579,  9^  Pac.  168,  and  State  v. 
Gianfala,  113  La.  484,  37  So.  37,  both  holding  declarations  inadmissible 
as  dying  declarations  where  declarant  had  some  slight  hope  of  re- 
covery. 

Admissibility  of  Dying  Declarations.  See  notes,  86  Am.  St.  Bep. 
660,  664;  56  L.  B.  A.  400. 

65  CaL  79-81,  PEOPLE  y.  BBITE. 

OfBice  Becomes  Vacant,  Ipso  Facto,  when  incumbent  ceases  to  be 
an  inhabitant  of  district  for  which  he  was  elected  or  within  which 
duties  are  to  be  discharged. 

Approved  in  McKannay  v.  Horton,  151  Cal.  717,  121  Am.  St.  Bep. 
146,  91  Pac.  600,  13  L.  B.  A.  (n.  s.)  661,  holding  office  of  mayor  be- 
came vacant  ipso  facto  upon   conviction   of  incumbent  of  felony. 

Distinguished  in  Bergerow  v.  Parker,  4  Cal.  App.  174,  87  Pac.  250, 
holding  arrest  and  detention  of  incumbent  on  felony  charge  does  not 
create  vacancy  in  office. 

Abandonment  of  Public  Office.    See  note,  113  Am.  St.  Rep.  518. 
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66  OftL  87-90,  ESTATE  OF  BABTON. 

Upon  Contest  of  Adminlittratlon,  estate  should  not  bear  expense  of 
losing  party.  / 

Approved  in  Bowman  ▼.  Bowman,  27  Nev.  419,  76  Pac.  666,  holding 
attorney's  fees  for  procuring  letters  of  administration  cannot  be 
allowed  out  of  estate.    See  note,  1  Cof .  Prob.  4. 

Administration  of  Estate  is  Entirety,  and  claim  of  each  of  sucees- 
siye  administrators  to  compensation  must  be  considered  with  reference 
to  rights  of  each  and  all  others. 

Approved  in  In  re  Leavitt,  8  Cal.  App.  761,  97  Pac.  918,  holding 
waiver  of  compensation  by  preceding  trustees  cannot  increase  com- 
missions on  income  accounted  for  by  successors  whose  compensation 
must  have  reference  to  rights  of  predecessors,  whether  asserted  by 
them  or  not. 

Commissions  of  Successive  Admlnistraton  cannot  be  apportioned 
till  dose  of  estate. 

Approved  in  Estate  of  Tessier,  2  Cof.  Prob.  368,  following  rule. 

65  Cal.  91-94,  TBACT  ▼.  OBAIO. 

Finding  in  Favor  of  Defendant  in  allegation  of  complaint  which  he 
did  not  deny  is  erroneous. 

Approved  in  California  Ins.  Co.  v.  Schindler  (CaL),  1  Pac.  476, 
holding  decision  erroneous  for  finding  made  outside  case  made  out  by 
plaintifT. 

55  CaL  94^98,  MANI.Y  v.  HOWLETT. 

In  Suit  for  Recovery  of  Land  After  Issuance  of  patent,  statute  of 
limitations  cannot  be  held  to  have  commenced  running  prior  to  date 
of  patent. 

Distinguished  in  Packard  v.  Johnson  (Cal.),  4  Pac.  636,  where, 
under  act  of  1858,  certificate  of  purchase  of  land  is  issued  reciting 
full  payment,  person  acquires  perfect  equity  as  against  state,  and  is 
entitled  to  benefit  of  statute  of  limitations  from  date  of  certificate. 

65  Cal.  98-103,  BAKEBSFIELD    TOWN    HALL   ASSOCIATION   V. 


What  Constitutes  a  Corporation  De  Facto.  Bee  note,  118  Am.  St. 
Bep.  259. 

Adverse  Possession  by  Donee  under  parol  gift.  See  note,  35  L.  B. 
A.   835. 

55  Cal.  103-105,  JOHNSON  V.  SQUIRES. 

Constitutional  Provision  for  Granting  Lands  to  actual  settlers  only 
operates  on  applications  made  before  Constitution  took  effect. 

Approved  in  Messenger  v.  Kingsbury,  158  Cal.  616,  112  Pac.  67, 
mere  application  for  purchase  of  state  lands  gives  no  right  that  can- 
not be  devested  by  withdrawal  of  land  from  sale. 

55  CaL  106-109,  CUBTIS  v.  PABKS. 

Volunteer  Paying  Money  for  Use  of  Another  does  not  thereby  be- 
come creditor  of  him  for  whose  use  it  was  paid. 

Approved  in  Donovan-MoCormick  Co.  v.  Sparr,  34  Mont.  243,  85 
Pac.  1030,  reaffirming  rule;  Keifer  v.  Myers,  14  Cal.  App.  341,  111 
Pae.  1039,  tender  of  amount  due  under  pledge  is  performance  of  obii- 
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gation  at  date  of  tender,  and  Tolnntary  payments  made  thereafter 
cannot  be  added  to  fueli  amount;  Union  Collection  Co.  t.  Bnell,  6  Gal. 
App.  Idl,  89  Pae.  860,  arguendo. 

55  OaL  115-116,  BUSTAMENTE  Y.  8TEWA&T. 

Amount  Secoverable  on  Account  of  Attorney*!  Fees  in  action  on 
injunction  bond  is  limited  to  fees  paid  counsel  for  procuring  dissolu- 
tion of  injunction,  and  does  not  extend  to  fees  paid  for  defending 
entire  case. 

Approved  in  Miller  ▼.  Donovan,  13  Idaho,  744,  92  Pac.  994,  following 
rule;  Hooper  v.  Patterson  (Gal.))  ^2  Pac.  514,  in  action  by  adminis- 
trator on  injunction  bond,  attorney's  fees  paid  by  intestate  in  pro- 
curing dissolutions  of  injunction  cannot  be  recovered,  when  such 
fees  have  not  been  paid,  and  no  claim  for  them  filed  against  estate; 
Spooner  v.  Cady  (Gal.),  44  Pac  1020,  holding  plaintiff  in  trover  could 
not  recover  as  damages  gross  sum  paid  to  attorney  for  services  and 
expenses  of  pursuit  of  property. 

BecoYery  on  Injunction  Bond  of  Attomisy's  Fees  necessarily  ex- 
pended in  dissolving  injunction.    See  note,  16  L.  B.  A.  (n.  s.)  55,  66. 

65  CaL  117-119,  TTRTJiMAK  ▼.  LEVT. 

Eifect  of  Possession  of  Beal  Property,  as  notice.  See  notes,  104 
Am.  St.  Bep.  854;  13  L.  B.  A.  (n.  s.)  68,  78,  88,  91. 

65  OaL  119-123,  FLBTOHEB  y.  MBWEE. 

Vendor  cisn  Demand  Specific  Performance  of  contract  of  sale  upon 
proifer  of  title  such  as  parties  had  in  contemplation  when  making 
agreement. 

Approved  in  Haynes  v.  White,  55  Gal.  41,  agreement  to  sell  Ian  a 
requires  vendor  upon  payment  of  purchase  money  to  execute  deed  that 
will  pass  title  to  the  land,  not  merely  deed  good  in  form  but  convey- 
ing no  title,  because  vendor  has  none. 

65  Cal.  123-125,  GILMGBE  v.  LYOOMIKa  FIBE  INS.  CO. 

Where  Party  Belies  In  His  Complaint  upon  written  contract  and  it 
afiirmatively  appears  that  all  terms  thereof  are  not  set  forth  in  haee 
verba,  nor  stated  in  legal  effect,  but  that  material  portion  is  omitted, 
such  complaint  is  insufficient. 

Approved  in  Cross  v.  Home  Ins.  Co.,  154  Fed.  680,  holding  defective, 
complaint  on  fire  insurance  policy  not  setting  out  necessary  terms 
and  conditions  of  policy;  Naftzger  v.  Gregg  (Cal.),  31  Pac.  614,  hold- 
ing defective,  complaint  on  notes  as  not  setting  out  full  contract, 
where  answer  admitted  allegations,  and  set  up  contract  for  deed  in 
consideration  of  notes. 

Distinguished  in  Hegard  v.  California  Ins.  Co.  (CaL),  11  Pac.  597, 
upholding  complaint  on  insurance  policy  not  setting  forth  all  condi- 
tions, when  answer  of  defendant  supplied  omission  and  alleged  their 
breach. 

66  CaL  126-129,  LUOAS  ▼.  PICO. 

Validity  of  Contracts  to  Furnish  Eyidence.  See  notes,  97  Am.  St. 
Bep.  148;  19  L.  B.  A.  372. 

UabiUty  of  Indorser  of  Non-negotiable  Instrument.  See  note,  97 
Am.  St.  Bep.  987. 
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66  OaL  186»  AMEfl  ▼.  SLDBBD. 

I>eclAntioB  of  HomestMd  most  Contain  Eittnuite  of  actual  cask 
value  of  property. 

Approved  in  Knock  v.  Bunnell  (Gal.))  91  Pac.  961,  following  rule. 

55  CaL  137-142,  OUABDIAKSHEP  OF  OASDWELL. 

When  Gnardian  Invest!  Money  of  Ward  without  order  of  court,  he 
does  80  at  his  own  risk. 

Approved  in  Estate  of  Wood,  159  Gal.  469,  114  Pac.  993,  holding 
guardian  liable  for  deposit  made  without  court  order  lost  by  failure 
of  bank;  In  re  AveriU's  Estate  (Gal.),  66  Pac.  15,  loan  by  guardian 
of  money  of  ward  on  sale  credit  of  borrower  requires  him  to  show 
he  acted  in  good  faith  and  with  due  prudence. 

Oommon-law  Powers  of  Qnardlans.    See  note,  89  Am.  St.  Bep.  292. 

lability  of  Ezecators^  Trustees^  ate,  for  compound  interest.  See 
st>te,  29  L.  B.  A.  646. 

55  CaL  143-148,  PHENIZ  ETC.  MIK.  OO.  ▼.  LAWBEKOE. 

Abandonment  and  Forfeltoro  of  mining  claims.  See  note,  87  Am. 
Bt.  Bep.  404. 

Iiocatlon  of  Mining  Claim.    See  note,  7  L.  B.  A.  (n.  s.)  768. 

55  CaL  15»-164^  LOTHIAK  v.  WOOD. 

Ejiowledge  of  Fact  Concerning  Business  Aifaixs  of  corporation,  ac- 
quired by  director  or  other  agent,  is  not  notice  to  corporation,  unless 
acquired  in  management  or  conduct  of  its  business. 

Approved  in  Tafft  v.  Presidio  &  Ferries  B.  Go.  (GaL),  22  Pac.  487, 
holding  knowledge  of  fraud  in  transfer  of  stock  on  books  is  not  im- 
puted to  corporation,  unless  transfer  was  made  at  request  of  director, 
who  was  also  attorney  in  fact  of  owner  of  stock  with  power  of  sale. 

Power  of  Lessee  or  Vendee  to  Sabject  Owner's  Interest  to  me- 
chanics' liens.    See  note,  23  L.  IL  A.  (n.  s.)  618. 

65  Cal.  16&-176,  POBTEB  V.  PICO. 

Sheriff's  Deed  Given  on  Execution  Sale  under  levy  of  attachment 
takes  effect  from  levy  of  attachment. 

Approved  in  Martinovich  v.  Marsicano,  150  Gal.  600,  119  Am.  St. 
Bep.  254,  89  Pac.  333;  San  Domingo  Go.  v.  Grand  Pacific  Go.,  10  Gal. 
App.  418,  102  Pac.  549,  and  Bobinson  v.  Thornton  (Gal.),  31  Pac.  936, 
all  following  rule;  Purser  v.  Gady  (Gal.),  49  Pac.  181,  where  judg- 
ments are  rendered  foreclosing  liens  for  labor,  liens  relate  back  to 
time  labor  was  commenced,  and  deeds  executed  in  pursuance  thereto 
take  effect  by  relation  at  time  liens  attached. 

Attachment  Proceedings  are  Merely  Auxiliary  to  main  action. 

Approved  in  Bailey  v.  Aetna  Indemnity  Go.,  5  Gal.  App.  745,  91 
Pac.  418,  holding  main  action  goes  forward  whether  sheriff  holds  at- 
tached property  or  undertaking  for  its  release. 

Where  Begularlty  of  Levy  of  Attachment  was  question  and  recital 
in  return  conflicts  with  statement  of  officer  levying  same,  decision 
of  court  on  this  conflict  of  evidence  will  not  be  disturbed  by  appel- 
late court. 

Approved  in  Bailey  v.  Aetna  Indemnity  Go.,  5  Gal.  App.  745,  91  Pac. 
418,  holding  decision  of  court  as  to  disputed  correctness  of  recitals  in 
attachment  bond  would  not  be  disturbed  if  evidence  were  conflicting. 
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SherUrs  Sale  of  Iiand  on  Execution  against  grantor  of  holder  of 
legal  title  easts  cloud  on  title  and  will  be  enjoined. 

Approved  in  Austin  ▼.  Union  Paving  etc.  Co.,  4  Cal.  App.  612,  613, 
88  Pae.  732,  following  rule. 

Injunctions  Against  Executiom  Sales  or  other  proceedings  under  final 
process.    See  note,  30  L.  B.  A.  127. 

Betnm  upon  Mesne  Process  That  Officer  duly  levied  same  is  defec- 
tive in  not  stating  acts  done  in  making  service,  but  is  prima  facie  evi- 
dence of  due  execution. 

Approved  in  Green  v.  Coit,  81  Ohio  St.  286,  135  Am.  St.  Bep.  784, 

90  N.  E.  796,  return  on  attachment  held  insufficient. 

55  OaL  176-179,  LOS  ANOELES  WATEB  00.  ▼.  LOS  ANQELES. 

Estahlidiment  and  Begnlation  of  municipal  water  supply.  See  note, 
61  If.  B.  A.  72. 

55  OaL  185-191,  PEOPLE  ▼.  SMALLBiAN. 

Supreme  Oourt  has  Appellate  JnrlsdictVon  in  criminal  eases  on  ques- 
tions of  law  alone,  and  where  verdict  is  complained  of  as  being  con- 
trary to  evidence,  it  is  question  of  law  only  when  there  is  no  evidence 
to  establish  charge. 

Beaffirmed  in  People  v.  Caulfield,  7  Cal.  App.  658,  95  Pac.  667. 

Power  to  Beverse  Oonviction  for  insufficiency  of  evidence.  See 
note,  17  L.  B.  A.  484. 

Beceivlng  Money  to  Invest  for  Another  with  intent  to  convert  to  re- 
ceiver's use  is  larceny. 

Approved  in  Flohr  v.  Territory,  14  Okl.  488,  78  Pac.  569,  upholding 
indictment  for  grand  larceny  charging  property  was  taken  by  fraud 
and  stealth. 

65  Oal.  193-197,  EZ  PABTE  COHN. 

Obedience  by  Executor  or  Administrator  to  decree  of  court  may  be 
enforced  by  contempt  proceedings. 

Approved  in  Estate  of  Treweek,  1  Cof.  Prob.  134,  reaffirming  rule; 
Estate  of  Wittmeier,  118  Cal.  256,  50  Pac.  393,  holding  executrix 
properly  committed  for  refusal  to  obey  decree;  Meeks  v.  State,  80 
Ark.  581,  98  S.  W.  379,  failure  by  party  to  suit  to  comply  with  order 
for  payment  of  funds  in  his  hands  is  contempt,  though  decree  was 
erroneous.    See  note,  1  Cof.  Prob.  134. 

Belease  of  Prisoner  on  Habeas  Oorpns  after  judgment  and  sentence. 
See  note,  87  Am.  St.  Bep.  183. 

Constitntionality  of  Imprisonment  for  Debt.  See  note,  34  L.  B.  A. 
664. 

66  OaL  199-201,  OLABK  V.  8X7PEBIOB  OOUBT. 

Judgment  Ordered  Without  Trial  is  Within  Jurisdiction,  of  court 
where  it  has  jurisdiction  of  parties,  and  only  remedy  is  by  appeal. 
Approved  in  Beaulieu  Vineyard  v.  Superior  Oourt,  6  Cal.  App.  250, 

91  Pac.  1018,  holding  prohibition  did  not  lie  to  restrain  condemnation 
proceeding;  Wabaska  Electric  Co.  v.  City  of  Blue  Springs,  84  Neb. 
579,  122  N.  W.  22,  judgment  by  consent  is  not  void,  however  errone- 
ous it  may  be;  George  v.  Hill,  83  Neb.  829,  120  N.  W.  448,  irregu- 
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Urity  in  eivfcering  judgment  held  not  to  render  it  Toid|  or  Bubjeet  to 
collateral  attaek. 

Distinguished  in  Evans  t.  Willis,  22  Okl.  821,  97  Pae.  1051,  19  L. 
B.  A.  (n.  8.)  1050,  prohibition  lies  to  restrain  proceeding  on  informal 
tion  presented  by  private  person. 

Writ  of  Prohibition.    See  note.  111  Am.  St.  Bep.  957. 

56  OaL  201-203^  PEOPLE  T.  EENNEIJT. 

To  Arrive  at  Meaning  of  Uistmctlon,  all  instructions  given  on  same 
point  should  be  considered. 

Approved  in  Hayden  v.  Consolidated  Min.  Co.,  8  Cal.  App.  138,  84 
Pac.  423,  following  rule. 

55  OaL  204-207,  8ABOENT  T.  LINDEN  MININa  00. 

Instruction  Oonsidered  and  Held  to  be  Substantial  Departure  from 
ease  made  by  pleadings  and  evidence. 

Approved  in  Belknap  v.  Widdison,  82  Utah,  252,  90  Pae.  935,  in- 
struction, abstractly  correct,  but  not  applying  to  evideneOi  held 
erroneous  and  prejudicial. 

55  Oal.  212-230,  EX  PABTE  KEABNY. 

No  Presnnqrtions  are  Indulged  as  to  regularity  of  proceedings  in 
justice's  court. 

Approved  in  In  re  Narvaoz,  5  Oal.  App.  105,  89  Pac.  858,  holding 
void  second  commitment  in  j-ustice's  court  on  what  appeared  on  record 
to  be  same  offense. 

Where  It  Appean  from  Becord  of  Proceedings  of  inferior  court  that 
a  person  was  tried  and  sentenced  to  be  punished  for  an  act  which  is 
not  a  crime,  judgment  is  void,  and  prisoner  will  be  discharged  on 
h&beas  corpus. 

Approved  in  Ex  parte  Greenall,  153  Cal.  770,  96  Pac.  806,  discharg- 
ing prisoner  on  habeas  corpus  when  complaint  in  justice  court  did  not 
charge  crime;  Ex  parte  Bickey,  31  Nev.  89,  135  Am.  St.  Bep.  651,  100 
Pac.  136,  and  In  re  Farrell,  36  Mont.  259,  92  Pac.  786,  both  discharging 
prisoner  on  habeas  corpus  when  information  on  which  he  was  con- 
victed stated  no  offense;  Ex  parte  Show,  4  Okl.  Or.  423,  113  Pac.  1065, 
information  charging  certain  acts  in  refusing  to  allow  alleged  quali- 
fied elector  to  vote  held  to  charge  no  offense. 

Distinguished  in  Ex  parte  Upson,  7  Cal.  App.  533,  94  Pae.  856,  where 
accused  pleaded  guilty  in  police  court  without  demurring  to  complaint 
and  did  not  appeal,  appellate  court  will  not  consider  sufficiency  of 
complaint  on  habeas  corpus. 

Belease  of  Prisoner  on  Habeas  Oorpna  after  judgment  and  sentence. 
See  note,  87  Am.  St.  Bep.  174. 

Oourt  has  Power  to  Examine  Validity  of  Ordinance  on  habeas  cor- 
pus. 

Approved  in  In  re  McCoy,  10  Cal.  App.  125,  101  Pac.  423,  holding 
invalid  on  habeas  corpus  ordinance  regulating  sheep  pasturing. 

Oourt  has  Power  to  Bevlew  Ordinances  of  Snperylsors  and  deter- 
mine whether  they  be  reasonable.  , 

Approved  in  Union  Transportation  Co.  v.  Bassett  (Cal.),  46  Pac. 
910,  holding  court  can  review  orders  of  harbor  commissioners  as  to 
reasonableness. 
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66  OaL  280-236,  PEOPLE  ▼.  AI.VISO. 

Where  Body  of  Victim  of  Alleged  Murder  has  been  destroyed,  cor- 
pus delieti  may  be  proved  by  cireumstances. 

Approved  in  People  t.  Wilkins,  158  Cal.  536,  111  Pac.  615,  and 
Schwantes  v.  State,  127  Wis.  181,  106  N.  W.  245,  both  following  rale, 
corpus  delicti  proved  by  circumstances;  State  v.  Williams,  46  Or.  297, 
80  Pac.  659,  fragments  of  bodies  of  victims  positively  identified  held 
to  establish  corpus  delicti. 

Indictment  for  Murder  Oharglng  Defendants  "did  feloniously  and 
unlawfully,  and  of  malice  aforethought,  kill  and  murder,"  held  good. 

Approved  in  Molina  v.  Territory,  12  Ariz.  16,  96  Pac.  103,  uphold- 
ing indictment  for  homicide  which  did  not  allege  means  or  instrument 
by  which  wound  was  inflicted. 

Defendant  in  Oriminal  Oaee  is  not  Entitled  to  bUl  of  particulars  of 
evidence  relied  on  to  suetain  judgment. 

Approved  in  Mathis  v.  State,  45  Fla.  59,  34  So.  290^  granting  bill 
of  particulars  to  defendant  is  in  discretion  of  court. 

65  OaL  236-238,  PEOPLE  ▼.  MITCHELL. 

Instruction  That  Possession  of  Stolen  Property  by  defendant  re- 
cently after  theft  raised  presumption  of  guilt  is  in  violation  of 
constitutional  provision  which  prohibits  court  from  charging  jury 
with  reference  to  matters  of  fact. 

Approved  in  People  v.  Elster  (Gal.),  3  Pac  888,  holding  erroneous 
instruction  in  regard  to  inference  of  guilt  from  refusal  to  give  ac- 
count of  possession  of  property  recently  stolen. 

Possession  of  Becently  Stolen  Property  as  evidence  of  burglary. 
See  note,  12  L.  B.  A.  (n.  s.)  200. 

65  Gal.  242-264,  DESMOND  Y.  DUNN. 

Special  Charters  of  Cities  and  Towns  in  force  prior  to  adoption  of 
Constitution  of  1879  are  not  abrogated  by  its  adoption,  but  continue 
in  force  until  majority  of  electors  of  corporation  determine  to  organize 
under  general  laws. 

Approved  in  Boise  City  Nat.  Bank  v.  Boise  City,  15  Idaho,  802,  100 
Pac.  96,  holding  special  charters  were  continued  in  force  after  adop- 
tion of  Constitution. 

Distinguished  in  People  v.  City  of  Wilmington,  151  Cal.  652,  91 
Pac.  524,  upholding  special  act  repealing  act  for  incorporation  of 
particular  town  under  which  no  organization  was  ever  effected. 

Act  Known  as  McClure  Charter  Does  not  Apply  to  San  Francisco 
until  majority  of  electors  of  corporation,  voting  at  a  general  election, 
shall  80  determine. 

Approved  in  People  ez  rel.  Dougherty  v.  Board  of  Election  Commrs. 
(Cal.),  3  Pac.  412,  following  rule. 

66  CaL  264-256^  GBXJM  V.  BABNET. 

In  Action  to  Becover  Personal  Property  complaint  alleged  owner- 
ship and  taking  by  defendant,  and  defendant  in  answer  denied 
ownership  and  jnptified  the  taking  under  execution  against  another 
person.  Held,  defendant  not  bound  to  anticipate  claim  of  plaintiff 
as  vendee  of  execution  debtor,  and  answer  put  in  issue  all  material 
issues. 

Approved  in  Eaton  t.  Metz  (Cal.),  40  Pac.  948,  following  rule. 
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Cbange  of  Possession  or  Sale  of  Personal  Property  must  be  so  mani- 
fest as  to  give  evidence  to  world  of  claims  of  owner. 

Approved  in  Kenned7  ▼•  Conroy  (Cal.),  44  Pac.  796,  where  father 
leased  ranch  to  son  living  with  him  and  gave  him  bill  of  sale  to  stock 
thereon,  but  both  continued  living  together  as  before,  such  sale  of 
stock  was  void  as  to  creditors. 

55  Cal.  257->262,  BTSTEBS  ▼.  SPOONEB. 

Oain  or  Losa  of  Title  by  Abandonment,  not  including  questions 
under  statute  of  limitations.     See  note,  135  Am.  St.  Rep.  892,  901. 

Abandonment  and  Forfeltoro  of  Mining  Claims.  See  note,  87  Am. 
St.  Bep.  404,  413. 

Location  of  Mining  Claim.    See  note,  7  L.  R.  A.  (n.  s.)  856,  877. 

r>5  Cal.  26S-265,  PEOPLE  V.  ALTVTBE. 

Threats  of  Murder,  Altboogh  Uncommunlcated,  are  admiFsible  in 
behalf  of  defense  on  murder  trial  on  issue  as  to  who  commenced 
affray,  as  tending  to  show  deceased  hid  attempted  to  fulfill  his  threat. 

Approved  in  State  v.  .Tackman,  29  Nev.  409,  91  Pac.  144,  holding 
uncommunicated  threats  of  deceased  against  defendant  admissible  on 
question  of  self-defense. 

Evidence  of  Threats  In  Prosecution  for  homicide.  See  notes,  89 
Am.  St.  Rep.  709;  3  L.  R.  A.  (n.  s.)  526. 

56  Cal.  26&-267,  A8TELL  ▼.  PHILLIPPL 

In  AcUon  to  Becovw  Specific  Personal  Property,  value  of  property 
determines  jurisdiction,  and  not  damages  demanded. 

Reaffirmed  in  Graves  v.  Thompson,  35  Wash.  285,  77  Pac.  384. 

55  Cal.  267-272,  CHANDLER  ▼.  CHANDLER. 

Freehold  to  Begin  In  Fnturo  cannot  be  Created  by  bargain  and  sale 
deed. 

Overruled  in  Ripperdan  v.  Weldy,  149  Cal.  674,  87  Pac.  279,  holding 
future  estates  may  be  granted  under  section  767,  Civil  Code. 

Statute  of  Uses  In  United  States.    See  note,  16  L.  R.  A.  (n.  s.)  1150. 

66  Cal.  273-277,  CROWLEY  ▼.  OENESEE  MINING  CO. 

Contract  of  Employment  Made  With  President  is  binding  on  cor- 
poration. 

Approved  in  Scott  v.  Monte  Cristo  Oil  etc.  Co.,  15  Cal.  App. 
458,  115  Pac.  66,  holding  corporation  liable  for  services  of  physician 
employed  by  its  president  for  care  of  injured  employee;  Smith  v. 
Sinbad  Development  Co.,  15  Cal.  App.  170,  113  Pac.  702,  holding  cor- 
poration liable  for  services  of  person  employed  by  manager;  Brown 
V.  Crown  Gold  Milling  Co.,  150  Cal.  387,  89  Pac.  91,  holding  contract 
of  employment  made  with  acting  manager  binding  on  corporation, 
and  that  where  majority  of  directors  knew  of  employment  they  are 
deemed  to  have  ratified  it;  Kelly  v.  Ning  Yung  Ben  Assn.,  2  Cal. 
App.  466,  84  Pac  323,  holding  employment  of  attorney  for  corporation 
by  its  secretary  shown  by  its  conduct,  and  corporation  estopped  to 
dispute  liability  for  his  acts;  West  v.  Will  C.  Prat  her  &  Co.,  7  Cal. 
App.  83,  93  Pac.  893,  contract  of  president  of  corporation  who  was 
also  acting  manager  and  acting  within  scope  of  apparent  authority 
was  binding;  Henderson  v.  Western  Gas  Engine  Co.,  8  Cal.  App.  249, 
96  Pac.  787,  holding  corporation  liable  on  contracts  made  by  president 
with  brokers  to  «ell  stock  where  president  had  general  authority  to 
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Bell;  FiBk  Mining  etc.  Co.  ▼.  Beed,  32  Colo.  520,  77  Pac.  245,  agent 
in  charge  of  mine  having  authority  to  eontraet  for  drainage  may 
bind  corporation  by  agreement  to  pay  for  past  drainage  on  consid- 
eration for  continuance  in  future;  Iowa  Nat.  Bank  t.  Sherman,  17 
S.  D.  401,  106  Am.  St.  Bep.  778,  97  N.  W.  14,  president  and  general 
manager  of  manufacturing  and  selling  corporation  presumed  to  have 
power  to  transfer  its  notes;  dissenting  opinion  in  Akiowa  v.  Kohala 
Sugar  Co.,  5  Haw:  363,  majority  holding  defesdant  corporation  not 
estopped  by  acts  of  its  manager  and  agent. 

Distinguished  in  Colpe  v.  Jubilee  Min.  Co.,  2  Gal.  App.  397,  84 
Pac.  325,  holding  general  manager  of  corporation  did  not  have  power 
to  appoint  superintendent  and  fix  his  eompeneation ;  Black  v.  Harrison 
Home  Co.,  155  Cal.  129,  99  Pac.  498,  holding  president  of  corporation 
could  not  bind  it  by  contract  for  sale  of  its  real  estate  where  by-law 
limits  his  power  to  aigning  such  contracts  as  had  been  approved 
by  board  of  directors. 

Powers  of  President  and  Vic6-i»resident  of  corporation.  See  note, 
14  L.  B.  A.  357. 

Agent  may  Make  Contract  for  corporation  without  use  of  seal. 

Approved  in  Second  Nat.  Bank  v.  Snoqualmie  Trust  Co.,  83  Neb. 
648,  120  N.  W.  183,  upholding  note  of  corporation  in  hands  of  bona 
fide  purchaser,  though  not  under  seal. 

Ooiporation  Which  Suffers  Appearances  to  exist  and  its  agents  to 
so  act  as  to  give  one  dealing  with  agent  reason  to  believe  agent  has 
authority  to  act  for  it,  becomes  liable  for  acts  of  agent. 

Approved  in  Edson  ft  Foulke  Co.  v.  Winsell,  160  Cal.  787,  118  Pac. 
245,  discussing  question  of  effect  of  acts  and  conduct  of  corporation's 
ditch-tender  as  impacting  notice  to  corporation. 

56  OaL  277-279,  EDDEItBUTTKL  ▼.  DXTBBELL. 

Speclflcationa  in  Statement  on  Motion  for  New  Ttial  that  "first 
finding  is  not  sustained  by  evidence/'  are  insufficient. 

Approved  in  Bobson  v.  Colson,  9  Idaho,  220,  72  Pac.  952,  and  Smith 
Table  Co.  v.  Madsen,  30  Utah,  317,  84  Pac.  892,  both  reaffirming  rule; 
Love  V.  Anchor  Baisin  Vineyard  Co.  (Cal.),  45  Pac.  1046,  specifica- 
tion of  insufficiency  of  evidence  to  support  finding  considered  and 
held  insuffi<:ient. 

56  Oal.  285-286,  DICKENSON  ▼.  BOLTBB. 

Where  All  Work  was  Dona  upon  one  and  same  piece  of  property, 
though  on  different  portions  of  it,  lien  claimant  need  not  designate 
amount  due  on  each  piece. 

Approved  in  Spritzer  v.  Tracy  Engineering  Co.,  16  Cal.  App.  292, 
116  Pac.  702,  in  absence  of  other  lien  claimants,  lien  for  work  and 
labor  on  mine  and  mill-site  as  one  plant  is  proper. 

65  Cat  286-290,  PEOPLE  ▼.  MAHONEY. 

In  Proceeding  to  Enforce  Collection  of  Tax,  description  of  land 
must  be  certain  in  itself,  and  not  require  evidence  aliunde  to  render 
it  certain. 

Approved  in  Commercial  Nat.  Bk.  v.  Schlitz,  6  Cal.  App.  182,  91 
Pac.  753,  holding  description  in  tax  deed  so  uncertain  as  to  avoid  it; 
Baird  v.  Monroe,  150  Cal.  573,  89  Pac.  357,  holding  description  suffi- 
ciently definite  where  abbreviations  used  clearly  designated  land; 
Stough  V.  Beeves,  42  Colo.  439,  95  Pac.  960,  holding  description 
insufficient  to  identify  property. 
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66  OaL  290-299,  86  Am.  Bep.  62,  PEOPLB  T.  BEDINOE& 

Penom  Charged  With  Oxlme  caiinot  1ia.t»  CoiibMI  appear  for  httt 
when  h«  is  not  in  actual  or  constmetiye  custody. 

Approved  in  In  re  Shortridge,  5  Cal.  App.  379,  90  P«e.  481,  holding 
contempt  proceedings  did  not  lie  against  attorney  for  addressing 
court  when  prisoner  was  in  custody. 

Appeal  will  be  Di8mi»ed  Where  Aecuaed  escapes  pending  appeal. 

Approved  in.  Tyler  v.  State,  8  Okl.  Cr.  184,  104  Pac.  921,  and  State 
T.  Scott,  70  Kan.  693,  79  Pac.  126,  both  following  rule. 

Effect  of  Esci^e  on  Appeal  from  conviction.  See  note,  26  L.  B.  A. 
(n.  s.)  923. 

Effect  of  Failure  to  OiTO  Aoeuaed  Opportmiitir  to  plead.  See  note, 
13  L.  B.  A.  (n.  8.)  814. 


66  Oal.  802-304,  IN  BE 

When  Act  Which  has  Beceived  Judicial  Interpretation  is  re-enacted 
in  same  terms,  that  construction  must  be  presumed  to  have  been 
intended  by  legislature. 

Approved  in  Lewis  v.  State,  68  Tez.  Or.  862,  127  S.  W.  813,  apply- 
ing rule  to  liquor  laws. 

66  OaL  804-307,  PEOPLE  T.  0ABBNEB. 

In  Action  on  Ofllcial  Bond  of  One  as  Surveyor  Ctoaeral,  neither  he 
nor  his  sureties  are  liable  for  his  malfeasance  in  office  of  register. 

Distinguished  in  Milwaukee  v.  United  States  Fidelity  etc.  Co.,  145 
Wis.  607,  129  N.  W.  787,  holding  clerk  of  municipal  court  liable  on 
bond  for  failure  to  perform  duties  as  clerk  of  district  court  on  ground 
duties  of  latter  were  included  in  former. 

66  Cal.  808-310,  NELSON  ▼.  McOALLAHAK. 

Declaration  of  a  Testator  to  Sustain  Defect  or  aid  in  thn  construe* 
tion  of  his  will.    See  note,  4  Cof.  Prob.  625. 

66  Cal.  310-316^  ESTATE  OF  BOLAND. 

Petition  for  Sale  of  Beal  Estate  under  sections  1530  and  1537,  Code 
of  Civil  Procedure,  mu&t  set  forth  condition  of  property,  and,  under 
latter  section,  be  verified. 

Approved  in  Matter  of  Hughes,  159  Cal.  365,  113  Pac.  687,  realfirm- 
ing  rule;  Burris  v.  Kennedy  (Cal.),  38  Pac.  972,  holding  on  collateral 
attack  on  probate  sale  of  realty,  where  petition  recited  that  peti- 
tioner duly  made  and  returned  into  said  court  true  inventory  and 
appraisement  of  all  estate  of  deceased,  it  will  be  assumed  statute 
was  complied  with;  Plains  Land  ft  Imp.  Co.  v.  Lynch,  38  Mont.  280, 
129  Am.  St.  Bep.  645,  99  Pac.  849,  holding  petition  too  indefinite 
to  support  order  for  sale  to  pay  debts. 

Purchaser  of  Property  of  Estate  is  Party  AggilfiTed  so  as  to  be 
entitled  to  appeal  from  order  directing  resale  of  same  property. 

Approved  in  Wash.  County  Abstract  Co.  v.  Stewart,  9  Idaho,  381, 
74  Pac.  957,  party  whose  property  rights  are  affected  by  judgment 
is  "party  aggrieved,"  and  may  appeal,  though  not  nam«d  party  to 
action. 

Bight  to  Appeal  as  a  Party  Interested  or  injured.  See  note,  119 
Am.  St.  Bep.  760. 

55  Oal.  316-320,  LOWELL  T.  LOWELL. 

Appeal  is  Well  Taken  if  Notice  is  Filed  within  the  year,  and  un- 
dertaking  filed  within  statutory  time,  though  not  within  year. 
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Approved  in  Perkini  t.  Cooper  (Cal.),  24  Pae.  377,  holding  appeal 
taken  when  notice  is  served  and  filed. 
Effect  of  DiYoroe  on  Homestead  Bights.    See  note,  23  L.  S.  ▲.  240. 

Partitloii  of  Homastead.    See  note,  4  L.  B.  A.  (n.  s.)  786. 

• 

55  CaL  322-881,  BANK  OF  CAUFOBNIA  ▼.  SHABEB. 

Olaim  Against  San  Francisco  for  Injury  eaused  hj  mob  need  not 
be  presented  to  superyisors  before  suit  brought  thereon. 

DistingoiBhed  in  Gregg  y.  Commissioners  of  Lake  County,  32  Colo. 
861,  382,  76  Pae.  377,  378,  nnder  act  of  1887,  claim  of  county  treas- 
urer for  difference  between  salary  nnder  act  of  1891,  and  as  reduced 
by  act  of  1899,  based  on  invalidity  of  latter  aet,  must  be  presented 
to  commissioners  before  suit  thereon. 

Maadamna  to  Compel  Payment  of  municipal  debt.  See  note,  14 
L.  B.  A.  777. 

Liability  for  Property  destroyed  by  mob.  See  note,  24  L.  B.  A. 
595. 

56  OaL  331-387,  PEOPLE  ex  reL  BEOKWITH  T.  OAKLAND  BOABD 

OF  EDUCATION. 
Adoptton  of  Text-books  for  publie  sehoola.    See  note,  36  L.  B.  A. 
279. 

66  Cal.  837-840,  HRMMB  ▼.  HAT& 

Fkivolona  Answer  is  One  Which  ^eta  Up  no  defense  and  denies 
no  material  averment  in  pleadings,  and  when  such  answer  is  filed, 
judgment  may  be  asked  on  pleadings. 

Approved  in  dissenting  opinion  in  Crew  v.  Hutcheson,  115  Ga.  531, 
42  S.  E.  24,  reai&rming  rule,  majority  opinion  not  touching  point. 

66  OaL  840-344^  HABLAN  Y.  ELT. 

Parol  EYidenoe  by  Maker  of  Instmment,  who  appears  by  its  terms 
to  be  a  principal,  to  show  he  is  in  fact  a'  surety,  is  admissible,  ex- 
cept as  against  those  who  have  acted  on  faith  of  his  apparent  char- 
acter as  principal. 

Approved  in  National  Bank  of  Commeree  v.  Sehirm,  3  Cal.  App. 
699,  86  Pae.  983,  holding  parol  evidence  to  show  principal  debtor 
was  surety  improperly  excluded. 

Finding  as  to  Allegations  of  Answer  considered  and  held  insuill- 
eient. 

Approved  in  Holt  Mfg.  Co.  v.  Collins,  154  Cal.  276,  97  Pae.  520, 
holding  insufficient  general '  finding  that  "all  material  denials  and 
averments  of  answer  are  true  and  all  material  averments  of  com- 
plaint in  intervention  are  true";  Perkins  v.  West  Coast  Lumber  Co. 
(Cal.),  48  Pae.  983,  holding  concluding  finding  that  "all  other  aver- 
ments in  pleadings  herein  and  in  issue  not  comprised  and  passed 
upon  in  these  findings  are  not  true,"  is  improper,  but  not  reversible 
error  when  preceding  findings  clearly  cover  all  material  issues;  Dil- 
lon Implement  Co.  v.  Cleaveland,  32  Utah,  6,  88  Pae.  671,  holding 
findings  did  not  cover  all  issues  raised. 

Distinguished  in  Chatfield  v.  Continental  Bldg.  etc.  Assn.,  6  Cal. 
App.   668,   92   Pae.   1042,   holding   where   answer   consists   of   denials 
only,  general  finding  that  all  allegations  of  complaint  are  true  is  suf 
fleient. 


55  Cal.  35<M67    NOTES  ON  CALIFORNIA  BEPOBTS.  984 

55  CaL  350-361,  TAYLOR  T.  WABNAK7. 

Orant  of  Ziand  Haying  No  Accoei  to  Higliwaj  ezeept  oy«r  other 
lands  of  grantor  carriea  with  it  right  of  waj  over  such  lands. 

Approved  in  Grayham  t.  Olson,  116  Mo.  App.  279,  92  8.  W.  730, 
following  rule. 

Creation  and  Oonyoyanca  of  easements  appurtenant.  See  note,  136 
Am.  St.  Rop.  699. 

Grant  of  Eaaonenta  hj  implication.  See  note,  122  Am.  St.  Bep. 
209. 

Eaaamenta  Created  by  Severanea  of  Tract  with  apparent  benefit 
existing.    See  note,  26  L.  B.  A.  (n.  s.)  352. 

55  CaL  352-369,  MONTGOMERY  ▼.  8PECT. 

Where  Deed  is  daimed  to  be  Mortgage,  determining  fact  is  exist- 
ence of  debt  at  time  of  transaction  and  continuation  of  relation  of 
debtor  and  creditor. 

Approved  in  Schultz  v.  McLean  (Cal.),  25  Pae.  429,  holding  an 
interest  in  land  cannot  be  mortgage  in  absence  of  showing  of  debt 
to  support  it;  Fletcher  v.  Northcross  (Cal.),  32  Pac.  329,  holding  deed 
to  property  when  there  was  no  implied  or  express  promise  to  pay  debt 
not  a  mortgage;  Meeker  v.  Shuster  (Cal.),  47  Pae.  582,  holding  gran- 
tee of  d<eed  absolute  on  face  cannot  maintain  ejectment  when  his 
grantor  only  held  title  as  security  for  debt  which  grantee  paid. 

Bight  to  Foredose  Mortgage  and  Bight  to  redeem  are  coexistent. 

Approved  in  Allen  v.  Allen  (Cgl.),  27  Pac.  32,  following  rule. 

66  Cal.  S59>366,  36  Am.  Bep.  40,  DAVIS  ▼.  BOCK  OBEEK  ETC.  CO. 

One  Who  Acta  in  Fiduciary  Capacity  cannot  deal  with  himself  in 
his  individual  capacity. 

Approved  in  Moore  v.  Gould,  151  Cal.  728,  91  Pac.  618,  holding 
payee  of  notes  and  mortgage  who  had  already  transferred  it  could 
act  as  attorney  of  maker  to  renew  it,  although  such  renewal  might 
release  him  as  guarantor;  The  Telegraph  v.  Lee,  125  Iowa,  22,  98  N. 
W.  366,  treasurer  of  corporation  could  not  secretly  purchase  claim 
against  it  for  lees  than  face  and  then  pay  himself  full  amount  there- 
for from  treasury;  Hunter  Bealty  Co.  v.  Spencer,  21  Okl.  164,  95 
Pac.  760,  17  L.  R.  A.  (n.  s.)  622,  contract  requiring  exercise  of  dis- 
eretion  made  by  person  acting  as  agent  for  both  parties  is  void. 

Distinguished  in  Humes  v.  Humes,  137  Fed.  790,  70  C.  C.  A.  357, 
holding  transfer  of  stock  from  corporation  to  trustee  for  benefit 
of  majority  of  its  directors  and  others  by  votes  of  that  majority 
is  voidable  at  instance  of  stockholders  'injured  thereby;  dissenting 
opinion  in  HIake  v.  Bay,  110  Ky.  717,  62  S.  W.  535,  majority  holding 
valid  assignment  of  a  note  by  a  corporation  to  its  president  if  made 
to  reimburse  assignee  for  money  advanced  to  corporation. 

Powers  of  President  and  Vice-president  of  corporation.  See  note, 
14  L.  R.  A.  359. 

56  Cal.  365-367,  HEABST  ▼.  EOGLESTONE. 

Proceedings  In  Nature  of  Asaesaing  Property  for  taxation  and  lay- 
ing and  collecting  taxes  are  in  invitum  and  must  be  stricti  juris. 

Approved  in  Guptill  v.  Kelsey,  6  Cal.  App.  43«  91  Pae.  412,  holding 
tax  deed  invalid  on  ground  of  irregularity  in  proceedings  of  sanitary 
district  in  controlling  collection  of  tax. 
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65  Oal.  873-375,  OOLVSA  COUKT7  t.  DE  JABNETT. 

Allowance  and  Settlement  by  Snpervisoni  of  Claim  against  county 
is  conclusive  adjudication  thereof. 

Approved  in  Placer  Co.  v.  Campbell  (Cal.)>  11  Pac.  602,  following 
rule;  County  of  Yolo  v.  Joyce,  156  Cal.  433,  106  Pac.  127,  holding  con- 
clusive allowance  by  supervisors  of  claims  of  district  attorney  for 
expenses  in  criminal  prosecutions;  Cahill  v.  Colgan  (Cal.)y  31  Pac.  617, 
holding  approval  of  claim  against  state  by  board  of  examiners,  and 
appropriation  of  money  to  pay  it  by  legislature  is  conclusive  as  to 
validity  of  claim  as  against  controller;  Lewis  v.  Colgan  (Cal.),  44 
Pac.  1083,  holding  decision  of  state  board  of  examiners  conclusive, 
unless  reversed  on  appeal;  Kelley  v.  Sersanous  (Cal.),  46  Pac.  300, 
holding  in  action  to  compel  county  treasurer  to  pay  warrant,  allega- 
tion of  allowance  of  claim  by  supervisors,  and  drawing  of  warrant  by 
auditor  make  out  prima  facie  case. 

Distinguished  in  County  of  Tehama  v.  Sisson,  152  Cal.  174,  92  Pac. 
67,  holding  warrant  issued  by  supervisors  to  be  without  authority  of 
law  when  issued  to  further  plan  which  involved  payment  of  expenses 
of  one  year  out  of  revenues  of  next. 

55  OaL  375-377,  PEOPI£  v.  FBESHOTJB. 

"Wliere  Witness  Discloses  Part  of  a  Transaction,  with  which  he  was 
criminally  concerned,  without  claiming  his  privilege,  he  must  disclose 
the  whole. 

Approved  in  Ex  parte  Hedden,  2^  Nev.  364,  90  Pac.  740,  when 
accused  testifies  in  chief  on  his  own  behalf  he  cannot  defeat  cross- 
examination  on  ground  answers  would  tend  to  incriminate  him. 

Effect  of  Agreement  for  Immunity  of  accomplice  testifying  for 
prosecution.    See  note,  24  L.  B.  A.  (n.  s.)  443. 

55  Cal.  877-379,  GOODHUE  ▼.  KINO. 

When  Discharge  of  Principal  In  Bankruptcy  will  release  surety  on 
bond  given  in  action  at  law.    fiee  note,  14  L.  B.  A.  (n.  s.)  510. 

56  Oal.  37^381,  BANK  OF  WOODLAND  ▼.  TBEADWEUEi. 
Findings  Considered  and  Held  Insufficient  to  sustain  judgment. 
Approved  in  Chatfield  v.  Continental  Bldg.  etc.  Assn.,  6  Cal.  App. 

668,  92  Pac.  1042,  where  answer  consists  of  denials  only,  general  find- 
ing that  all  allegations  of  complaint  are  true  is  sufliciently  definite 
and  certain;  Perkins  v.  West  Coast  Lumber  Co.  (Cal.),  48  Pac.  983) 
where  preceding  findings  clearly  cover  all  material  issues,  concluding 
finding  that  "all  other  averments  and  pleadings  herein  and  in  issue 
not  comprised  and  passed  on  in  these  findings  are  not  true,"  is  im- 
proper, but  not  reversible  error. 

In  Action  to  Foreclose  Mortgage  Providing  for  Attorney's  Fees, 
where  plaintiff's  attorney  is  on  salary,  and  plaintiff  has  paid  him  no 
special  fee  in  case,  such  fees  cannot  be  recovered. 

Distinguished  in  Hewett  v.  Dean  (Cal.),  2o  Pac.  756,  allowing  coun- 
sel fees  for  foreclosure  of  mortgage  providing  for  such  fee,  without 
averment  of  expense  actually  incurred. 

56  CaL  381,  GEE  y.  TEBBIO. 

Bill  of  Exceptions  Settled  upon  by  Attorneys  but  not  signed  by 
judge  is  insufiicient  on  appeal. 

Beaffirmed  in  Paull  v.  Paull,  30  B.  L  256,  74  Atl.  1017. 
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56  OaL  882-^83,  COFFET  ▼.  OBEEKFXEU). 

Any  Interest  in  Matter  In  Litigation  entitles  partj  to  interrene. 

Approved  in  Farley  t.  St.  Paul  Inves.  ft  Say.  Soe.,  110  Minn.  817, 
125  N.  W.  678,  holding  in  anit  to  recover  on  bonds,  receiver  of  loan 
association  claiming  bonds  entitled  to  intervene;  Walker  v.  Landers, 
103  Minn.  127,  123  Am.  8t.  Bep.  276,  114  N.  W.  650,  in  action  by 
grantor  to  set  aside  deed  on  ground  of  fraud,  grantee  of  same  land 
bj  warranty  deed  given  after  suit  was  commenced  may  intervene. 

That  Party  Seeking  to  Interrene  has  Another  Remedy  is  no  ground 
for  denying  right. 

Approved  in  Potjatch  Lumber  Co.  v.  Bunkel,  16  Idaho,  200,  161 
Pac.  398,  23  L.  B.  A.  (n.  s.)  536,  following  rule. 

Discretion  of  Court  to  Orant  Intervention.  See  note,  128  Am.  St. 
Bep.  288. 

56  OaL  384r-389,  ELUOTT  ▼.  WOHLFBOM. 

When  Estoppel  Exists  Against  Urging  invalidity  of  void  or  voidable 
divorce.    See  note,  133  Am.  St.  Bep.  434,  451. 

Bight  of  Party  Obtaining  or  Consenting  to  divorce  to  contest  its 
validity.    See  note,  60  L.  Bw  A.  304. 

Validity  of  Decree  of  Divorce  obtained  on  publication  or  service 
out  of  state  where  defendant  did  not  appear.  See  note,  19  L.  B.  A. 
816. 

Effect  of  Appearance  of  Nonresident  to  give  jurisdiction  of  divorce 
case.     See  note,  23  L.  B.  A.  289. 

Conflict  of  Laws  on  Divorce.    See  note,  59  L.  B.  A.  186. 

65  CaL  389-392,  SPABK8  v.  BUTTE  COUNTY  OBAVEL  ETC.  CO. 

Materialmen  Fnmlshtng  Materials  for  construction  of  building  under 
•contract  with  owner,  and  persons  directly  employed  by  him  to  work 
on  building  are  not  "original  contractors"  within  meaning  of  sec* 
tions  1187,  1194,  Code  of  Civil  Procedure. 

Approved  in  California  Powder  Works  v.  Blue  Tent  etc.  Gold  Mines 
(Cal.),  22  Pac.  392,  reaffirming  rule. 

65  CaL  395-396,  WHITTLA  V.  BENKEB. 

Attorney  on  Whom  Notice  of  Appeal  must  be  served  is  attorney  of ' 
record. 

Approved  in  dissenting  opinion  in  Hines  v.  Shumaker,  95  Miss. 
492,  50  So.  564,  majority  holding  notice  to  one  of  firm  of  attorneys 
shown  of  record  to  have  represented  parties,  that  reporter's  notes  are 
on  file,  is  notice  to  all. 

56  CaL  39^^00,  MEDLEY  v.  BOBEBT80N. 

ntle  to  State  Land  Does  not  Vest  in  state  until  plat  of  survey  of 
township  has  been  approved  by  United  States  surveyor  general,  and 
application  to  purchase  made  before  such  approval  is  void. 

Approved  in  Oilson  v.  Bobinson  (CaL),  7  Pac.  430,  holding  void 
certificate  of  purchase  of  state  land  issued  before  plat  of  survey  had 
been  approved  and  filed;  Clemmons  v.  Gillette,  33  Mont.  326,  114 
Am.  St.  Bep.  814,  83  Pac.  880,  grant  by  federal  government  to  state 
of  school  lands  by  section  numbers  vests  no  title  to  any  specific 
portion  until  survey  is  made. 

55  Cal.  400-406,  PEBKINS  V.  ECKEBT. 

Passing  of  Title  to  Property  by  Delivery  to  carrier  for  transporta- 
tion to  consignee  of  vendee.     See  note,  22  L.  B.  A.  416. 
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55  OaL  406-407,  PIEBOE  T.  SCHABEK. 

Motion  for  New  Trial  on  Oround  of  insufficiency  of  evidence  it 
addressed  to  diffcretion  of  court,  and  order  granting  new  trial  will 
not  be  reversed  unless  there  has  been  manifest  abuse  of  discretion. 

Approved  in  Gutierrez  v.  Brinkerhoff  (Gal.),  1  Pac.  486,  Nelson 
T.  Floyd  (Gal.),  4  Pac.  106,  Kerr  v.  Kerr  (Cal.),  13  Pac.  655,  and 
Austin  y.  Gagan  (Gal.),  30  Pac.  790,  all  following  rule. 

55  OaL  408-419,  BRUOOABT  r.  LYCOinNO  FIBE  INS.  00. 
Limitation,  in  Prorisiona  of  Xnanrance  Policy,  on  power  of  agent  to 

waive  any  of  its  conditions,  is  valid. 

Approved  in  Gayford  v.  Metropolitan  Life  Ins.  Go.,  5  Gal.  App. 
718,  91  Pac.  267,  holding  assured  chargeable  with  knowledge  of  limita- 
tions of  agent's  power  recited  in  policy. 

Distinguished  in  Mackintosh  v.  Agricultural  Fire  Ins.  Go.,  150  Gal. 
449,  119  Am.  St.  Bep.  234,  89  Pac.  106,  holding  stipulations  in  policy 
against  waiver  does  not  preclude  waiver  by  conduct  of  authorized 
agents  in  regard  to  future  operations  of  company. 

Waiver  of  Provisions  of  Nonwaiver  or  written  waiver  of  conditions 
and  forfeitures  in  policies.     See  note,  107  Am.  St.  Bep.  146. 

Liability  of  Policy  Issued  by  Domestic  Gorporation  upon  life  of 
nonresident  to  local  transfer  tax.    See  note,  10  L.  B.  A.  (n.  s.)  1089. 

Formation  of  Partnership  or  Ohange  in  personnel  of  firm  as  affect- 
ing change  of  title  or  ownership  within  provision  of  policy.  See 
note,  21  L.  B.  A.  (n.  s.)  444. 

56  Gal.  419-420,  BBONNEB  V.  WETZLAB. 

Motion  for  New  Trial,  on  Ground  of  Insufficiency  of  evidence,  is 
addressed  to  sound  discretion  of  trial  court,  and  order  granting  new 
trial  will  not  be  reviewed  unless  there  has  been  manifest  abuse  of 
discretion. 

Approved  in  Kerr  v.  Kerr  (Gal.),  18  Pac.  655,  Kelson  v.  Floyd 
(Gal.),  4  Pac.  106,  and  Outierrez  v.  BrinkerhofP  (Gal.),  1  Pao.  486,  all 
following  rule. 

56  Cal.  421-^26,  36  Am.  Bep.  43,  HAYES  ▼.  CAMPBELL. 

What  Contracts  will  Support  M&rittma  Lien.  See  note,  70  L.  B.  A 
369. 

56  CaL  431-442,  SIOOUBNEY  V.  ZELLEBBACH. 

Miscellaneous. — Gited  in  Gross  v.  Zellerbach  (GaL),  8  Pac.  714,  715, 
on  another  appeal. 

65  Cal.  443-453,  SOWBEN  V.  IDAHO  QT7ABTZ  MIN.  CO. 

Question  Wlietber  Witness  Offered  is  Expert  is  for  trial  court,  and 
ruling  thereon  will  not  be  reviewed. 

Approved  in  Bird  v.  Utica  Gold  Min.  Go.,  2  Gal.  App.  678,  84  Pac. 
258,  following  rule. 

Practical  Miner  Who  has  TTsed  Blasting  powder  for  years  can  be 
asked  his  opinion  based  on  experience  as  to  safety  of  certain  powder 
he  had  largely  used. 

Approved  in  Hammer  v.  Janowitz,  131  Iowa,  24,  108  K.  W.  110, 
expert  may  testify  as  to  safe  method  of  constructing  traveling  crane 
in  action  for  injury  caused  by  its  falL 
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Duty  of  Mine  Owners  to  Ftevent  Injury  to  employees.  See  note, 
87  Am.  St.  Bep.  57a. 

55   Oat   453-459,    SAOEAMENTO   ETO.   B.   S.   OO.   T.   SOFEBIOB 
OOUBT. 

Provision  in  Mortgage  to  Secnre  Bonds  that  upon  default  for  one 
year  trustees  should  take  possession  and  applj  net  income  to  payment 
of  bonds,  upheld  by  appointment  of  receiver  at  suit  of  trustees. 

Approved  in  Union  Trust  Co.  v.  General  Electric  Co.,  152  Mich.  577, 
115  N.  W.  333,  similar  contract  considered  and  default  alone  held  not 
to  authorize  court  to  appoint  receiver,  but  danger  of  ultimate  loss  to 
bondholders  must  control;  MoncriefiF  v.  Hare,  38  Colo.  232,  87  Pac. 
1086,  7  L.  B.  A.  (n.  s.)  1001,  where  real  estate  mortgage  pledged  rents 
and  profits  as  security,  equity  could  appoint  receiver  when  mortgagor 
was  insolvent  and  rents  were  inadequate. 

55  Oal.  459-462,  FITZ  T.  BTNUM. 

Where  Oonsideration  for  Note  Falls  In  Part,  maker  must  offer  to 
rescind  contract  and  return  consideration  received  to  escape  liability 
on  note. 

Approved  in  Iowa  Nat.  Bank  v.  Sherman,  23  S.  D.  14,  119  N.  W. 
1013,  following  rule. 

55  Oal.  462-463,  PEOFIiE  ▼.  OAUiAGHEB. 

Oode  of  CIyU  Procedure,  Section  215,  is  continued  in  force  by  virtue 
of  schedule  in  constitution. 

Approved  in  People  v.  Richards,  1  Cal.  App.  574,  82  Pac.  694,  up- 
holding Code  of  Civil  Procedure,  section  204,  in  so  far  as  it  empowers 
superior  judges  to  draw  jurors  in  counties  having  over  100,000  in- 
habitants. 

Organization  of  Grand  Jury.    See  note,  27  L.  B^  A.  783« 

55  OaL  463-464,  PEOPLE  T.  BOJOBQUEZ. 

Admissibility  In  Orlminal  Trial  of  testimony  given  upon  preliminary 
examination  by  witnesses  not  available  at  trial.  See  notOi  25  L.  B.  A. 
(n.  s.)  873. 

55  OaL  465-466,  FBEEMAN  ▼.  BBOWN. 

Oonrt  has  Discretion  to  Set  Aside  Default  due  to  inadvertence  of  at- 
torney. 

Approved  in  Cabanne  v.  Macadaras,  91  Mo.  App.  74,  following  rule. 

55  Cal.  469,  OBEDITOBS  ▼.  WELCH. 

Where  Order  of  Lower  Court  on  Question  of  Fact  is  based  on  con- 
flicting evidence,  it  will  not  be  reversed  on  appeal. 

Approved  in  Boak  v.  Bruson,  152  Cal.  19,  91  Pac.  1002,  and  Conlon 
V.  Gardner  (Cal.),  32  Pac.  565,  both  following  rule. 

Miscellaneous. — Qited  in  Nicholson  v.  Nicholson,  16  Cal.  App.  755, 
117  Pac.  1039,  discussing  question  of  residence  for  purpose  of  venue. 

55  Cal.  476-477,  WILSON  v.  HIS  OBEDITOBS. 

Meeting  of  Creditors  on  Thirtieth  Day  from  First  publication  of 
notice  is  valid  in  pursuance  of  order  to  meet  "not  less  than  thirty 
days"  from  first  publication. 

Approved  in  Petition  of  Los  Angeles  Trust  Co.,  158  Cal.  608,  112 
Pae,  58,  holding  publication  from  July  27th  to  August  24th  is  for  four 
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weeks;  Bank  of  Lemoore  t.  Falgham,  151  Cal.  238,  90  Pae.  937,  n]>- 
koldin^^  tax  sale  on  twenty-ficst  day  from  publication  of  notice  where 
statute  prescribed  not  less  than  twenty-one  nor  more  than  twenty-eight 
days  from  first  publication;  Greenwood  ▼.  Hassett  (Cal.)y  61  Pae.  173, 
holding  requirement  of  two  ^ys'  posting  of  notice  on  door  of  couu* 
cil  chamber  before  posting  along  line  of  work  of  street  improvement 
satisfied  by  posting  along  line  on  second  day  from  posting  on  door. 

65  CaL  483-485,  BEBBTMAN  T.  PEBKIN^S. 

Mandamus  Does  not  Ue  to  Compel  specific  action  by  one  vested 
with  discretion  in  performance  of  his  duty. 

Approved  in  Sullivan  v.  Gage,  145  CaL  767,  79  Pae.  540,  denying 
mandamus  to  compel  board  of  examiners  to  allow  attorney's  fees  for 
corporation  for  which  void  appointment  of  receiver  was  made  in  action 
for  dissolution  by  state;  Van  Yleck  v.  Board  of  Dental  Examiners 
(Cal.),  48  Pae.  225,  denying  mandamus  to  compel  board  of  dental  ex- 
aminers to  Indorse  diploma  of  dental  college. 

Mandamus  to  Governor.    See  note,  6  L.  B.  A.  (n.  s.)  772. 

55  Oal.  488-489,  STATE  UBBABT  TBUSTEES  ▼.  KENUELD. 
Wliat  Claims  Constitute  Vallcf  Demands  against  a  state.    See  note, 

42  L.  B.  A.  61. 

65  CaL  48»-501,  BABLE  T.  BOABD  OF  EDUCATION  OF  BAN  FBAN- 
CI8GO. 

Act  Belatlng  to  Salaries  of  School  Teachers  in  one  county  only  held 
to  be  local  law. 

Approved  in  Henderson  v.  Koenig,  168  Mo.  374,  68  S.  W.  77,  57  L. 
B.  A.  659,  holding  law  providing  for  salary  of  probate  judge  in 
counties  of  over  three  hundred  thousand  is  local  law. 

Power  of  Legislature  to  Enact  or  Amend  a  code  or  compilation  of 
laws  by  a  single  statute.     See  note,  55  L.  B.  A.  840. 

Miscellaneous. — Cited  in  Mitchell  v.  Board  of  Education,  137  CaL 
375,  70  Pae.  181,  to  point  that  board  of  education  of  San  Francisco 
is  not  exempt  from  law  requiring  filing  of  bond  on  appeaL 

65  Cal.  601-603,  ECK  ▼.  HOFFMAN. 

If  Contract  is  not  Made  in  State,  there  must  be  express  stipulation 
for  payment  within  state  to  authorize  issuance  of  attachment  in  action 
upon  it. 

Approved  in  Drake  v.  De  Witt,  1  CaL  App.  618,  82  Pae.  982,  and 
Atwood  V.  Little  Bonanza  etc.  Co.,  13  CaL  App.  596,  110  Pae.  345, 
both  following  rule. 

Where  Statute  Which  has  Beceived  Judicial  Interpretation  is  sub- 
stantially re-enacted,  legislature  is  presumed  to  have  intended  such 
construction  to  apply  to  new  statute. 

Approved  in  Lewis  v.  State,  58  Tex.  Cr.  362,  127  S.  W.  813,  applying 
rule  to  laws  relating  to  attachment  on  contract  made  out  of  state. 

56  CaL  604^505,  WBEDEN  T.  SUPEBIOB  COXTBT. 

Writ  of  Prohibition  cannot  be  Used  to  prescribe  what  court  shall  or 
shall  not  consider  in  a  matter  before  it  and  within  its  jurisdiction. 

Approved  in  Lange  v.  Superior  Court,  11  Cal.  App.  5,  103  Pae.  909, 
holding  wrong  decision  as  to  pleading  or  evidence  cannot  be  eon- 
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sidered  oa  application  for  writ  of  prohibition;  Beaulieu  Yineyard  t. 
Superior  Conrt^  6  Cal.  App.  250,  91  Pac.  1018,  denying  writ  to  restrain 
condemnation  proceeding  of  which  court  had  jurisdiction;  Raine  v. 
Lawlor,  1  Cal.  App.  487,  82' Pac.  689,  holding  prohibition  did  not  lie 
to  prevent  setting  aside  erroneous  order  appointing  special  admin- 
istrator; State  ▼.  Morse,  27  Utah,  341,  75  Pac.  741,  wri^  does  not  lie 
to  restrain  criminal  proceedings  on  ground  statutory  requirements  were 
not  complied  with  by  committing  magistrate. 
Writ  of  ProhibitioiL    See  note,  111  Am.  St.  Rep.  957. 

66  Oal.  606-607,  JONES  ▼.  OHALPANT. 

Settiiig  Off  One  JndgiiMiit  against  another.  See  note,  109  Aol  St. 
Rep.  147. 

66  OaL  608-^16,  McLEBAK  ▼.  McNAMARA. 

Plaintiff  Obtaining  Judgment  by  Violation  of  written  stipulation  on 
file  dismissing  action  may  be  restrained  from  enforcing  it. 

Approved  in  Thomas  v.  Jones,  98  Va.  329,  36  S.  £.  384,  annulling  tax 
deed  obtained  in  absence  of  plaintiff  who  had  been  lulled  into  security 
by  promise  of  clerk  and  actions  of  defendant. 

Attorney  for  Plaintiff  has  Power  to  Dismiss  Action  by  virtue  of  his 
general  retainer. 

Approved  in  Bacon  v.  Mitchell,  14  N.  D.  458,  106  N.  W.  130,  4  K 
R.  A.  (n.  s.)  244,  following  rule.     . 

Implied  Authority  of  Attorney  in  conducting  litigation.  See  notes, 
132  Am.  St.  Rep.  162;  4  L.  R.  A.  (n.  ».)  245. 

PrevlOfUi  Bejection  by  Benefit  Association  as  declination  or  refusal 
of  insurance  within  meaning  of  application  for  life  insurance.  See 
note,  4  L.  B.  A.  (n.  s.)  247. 

66  OaL  681*643,  ELDBmaS  ▼.  WEIGHT. 

"Wliere  Land  Sold  Under  Judgment  is  Embraced  in  one  sale,  a  re- 
demptioner,  having  lien  on  part  of  land,  can  only  redeem  by  redeem- 
ing whole  of  it;  in  such  case  he  succeeds  to  the  whole  interest  of  pur- 
chaser. 

Approved  in  Emerson  ▼.  Yosemite  Gk)ld  Min.  etc.  Co.,  149  Cal.  57,  85 
Pac.  125,  holding  successors  in  interest  to  one  of  several  co-owners  of 
property  sold  under  foreclosure  could  only  redeem  by  redeeming  whole 
property;  Wemple  v.  Yosemite  Gold  Min.  Co.,  4  Cal.  App.  87,  87 
Pac.  283,  holding  judgment  and  receipt  of  redemption  money  from 
debtor  discharges  foreclosure,  sets  aside  all  proceedings  thereunder, 
and  places  parties  in  same  position  as  before  suit,  except  that  debt  is 
paid. 

Bedemption  is  Virtually  Transfer  of  Certificate  of  sale,  under  Code 
of  Civil  Procedure,  section  703. 

Approved  in  White  v.  Costigan  (Cal.),  63  Pac.  1077,  redemptioner 
who  pays  redemption  money  to  sheriff  takes  virtually  assignment  of 
purchaser's  interest. 

66  Oal.  644-650,  DOWNING  ▼.  OBAVE& 

Eitlier  Ultimate  Fact  must  be  Found  or  facts  from  which  ultimate 
fact  is  necessarily  deducible. 

Approved  in  Chaffee-Miller  Land  Co.  v.  Barber,  12  N.  D.  485,  97 
N.  W.  852,  in  action  to  determine  adverse  claim  to  realtyi  finding 
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that  plaintiff  is  owner  and  entitled  to  possession  and  defendant  has 
no  claim,  are  findings  of  ultimate  fact  and  support  judgment  for 
plaintiff;  Dillon  Implement  Co.  v.  Cleaveland,  32  Utah,  6,  88  Pae.  671, 
reversing  judgment  in  absence  of  finding  o£  some  material  issues. 

55  Oal.  550-553,  36  Am.  Bep.  47,  EX  PASTE  WESTEBFIEIJ). 

Act  of  April  16,  1880,  Begnlating  Bakeries  on  Sunday,  is  void. 

Approved  in  State  v.  Dolan,  13  Idaho,  717,  92  Pac.  1002,  14  L.  R.  A. 
(n.  s.)  1259,  upholding  Sunday  act  of  March  12,  1907;  Armstrong  ▼. 
State,  170  Ind.  192,  84  N.  E.  4,  15  L.  R.  A.  (n.  s.)  646,  holding  void 
act  to  dose  barber-shops  on  Sunday;  State  v.  Miksicek,  225  Mo.  572, 
135  Am.  St.  Rep.  597,  125  S.  W.  510,  holding  void  act  regulating 
bakeries^ 

Conatitationality  of  Sunday  I«aw.    See  note,  22  L.  B.  A.  723. 

Qpedal  Penalty  for  Violation  of  Sunday  closing  act.  See  note,  15 
L.  B.  A.  (n.  B.)  649. 

Oonstitiitlonality  of  Statntes  Bestrlctlng  Contracts  and  business. 
See  note,  21  L.  R.  A.  791. 

Decision  Against  Constitutional  Bigbt  as  a  nullity  subject  to  ool- 
lateral  attack.    See  note,  39  L.  B.  A*  ^5. 

55  CaL  564r^65,  JACOBI  ▼.  BAT7B. 

Section  7,  Act  of  1872,  '^Concerning  Actions  for  libel  and  slander," 
does  not  give  plaintiff  recovering  judgment  any  costs  beyond  amount 
allowed  by  general  law  in  Code  of  Civil  Procedure. 

Approved  in  McKinney  v.  Boberts  (Cal.),  8  Pac.  4,  holding  counsel 
fees  not  recoverable  by  defendant  in  action  for  slander  in  whose 
favor  judgment  was  rendered,  unless  such  fees  were  included  in  bill 
of  costs. 

55  CaL  665-563,  HABPENBING  ▼.  MEYEB. 

Bight  of  Action  Accmes  in  Fayor  of  Owner  of  Ooods  as'soon  as  they 
are  wrongfully  taken  from  his  possession,  or  wrongfully  converted  by 
one  who  rightfully  came  into  possession  of  them. 

Approved  in  Havird  v.  Lung,  19  Idaho,  794,  115  Pac.  931,  applying 
rule  under  Bevised  Codes,  section  405,  subdivision  3. 

Principal  may  BecOTor  Valne  of  His  Own  Property  from  third  person 
to  whom  it  had  been  transferred  by  agent  in  violation  of  duty  to 
principal. 

Distinguished  in  Wilcoz-Bose  Construction  Co.  v.  Evans,  9  Cal.  App. 
121,  98  Pac.  84,  holding  principal  may  not  recover  when  agent  had 
apparent  authority  to  dispose  of  property. 

55  Cal.  564-567,  HOAG  T.  HOWABD. 

Word  "Instnunent^''  as  Used  in  Codes,  means  some  written  paper  or 
instrument  signed  and  delivered  by  one  person  to  another,  transferring 
title  to,  or  giving  lien  upon,  property,  or  giving  right  to  debt  or  duty. 

Approved  in  Wolfe  v.  Langford,  14  Cal.  App.  362,  112  Pac.  204, 
neither  attachment  nor  judgment  is  "instrument"  within  meaning  of 
Civil  Code,  section  1107;  De  Wolf  skill  v.  Smith,  5  Cal.  App.  184,  89  Pac. 
1004,  holding  notice  of  claim  of  water  right  not  an  "instrument"  within 
recording  acts;  Abbott  v.  Campbell,  69  Neb.  372,  95  N.  W.  592, 
holding  word  "instrument'*  imports  a  writing;  In  re  Mcintosh,  150 
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Fed.  548,  80  C.  C.  A.  250,  unrecorded  mortgage  is  yalid;  under  section 
1217,  avil  Code. 

55  Oal.  667-569,  WINAKS  ▼.  CHENEY. 
Location  of  Boundaries.    See  note,  129  Am.  St.  Bep.  1011. 


55  Cal.  570-574,  36  Am.  Bep.  50,  BIiAND  ▼.  SOtXTHEBN  PAOIFIO 
B.  B.  00. 

Where  Passenger  Without  Ticket  Offered  Ticket  Fare,  but  refused 
to  pay  excess,  conductor  has  no  right  to  eject  him  without  returning 
money  paid. 

Affirmed  in  Weber  v.  Southern  By.  Co.,  65  S.  C  378,  43  S.  E.  896, 
holding  conductor  ejecting  passenger  for  refusal  to  pay  cash  fare  in 
excess  of  ticket  fare  bound  to  admit  passenger  upon  tender  of  excess. 

Validity  of  Extra  Oliarge  for  Passenger  Fare  when  paid  upon  train. 
See  note,  20  L.  B.  A.  483. 

Bi£^t  to  Pay  Fare  After  Train  Begins  to  stop  for  purpose  of  eject- 
ing passenger.    See  note,  16  L.  B.  A.  53. 

55  Oal.  574-588,  ESTATE  OF  OBOSBY. 

Probate  Court  may  Befuee  Order  of  Sale  of  real  estate  on  ground 
of  delay  in  making  application. 

Cited  in  In  re  Tuohy's  Estate,  33  Mont.  247,  83  Pac.  491,  arguendo. 

instance  Where  Allowance  of  Claim  by  Oourt  contested  upon  hear- 
ing of  application  to  sell  real  property  of  estate  to  pay  claims. 

Cited  in  Haub  ▼.  Leggett,  160  Cal.  494,  117  Pac.  557,  allowance  in 
part  of  claim  against  estate  of  decedent  is  no  bar  to  action  for  whole 
claim;  Estate  of  Coryell,  16  Idaho,  213,  101  Pac.  727,  order  of  pro- 
bate judge  allowing  claim  against  estate  upon  ex  parte  showing 
is  not  final,  and  heirs  may  contest  claim  after  allowance. 

55  Cal.  583-593,  PEOPLE  ▼.  FEBBIS. 

Whenever^Actual  Existence  of  Particiilar  Intent  is  necessary  element 
to  constitute  any  particular  species  or  degree  of  crime,  jury  may  take 
into  consideration  intoxication  of  accused  at  time,  in  determining  in- 
tent with  which  he  committed  act. 

Approved  in  State  v.  Trapp,  56  Or.  592,  109  Pac.  1096,  reaffirming 
rule;  State  ▼.  Johnny,  29  Nev.  223,  87  Pac.  9,  approving  instruction 
in  regard  to  consideration  of  drunkenness  of  accused  in  determining 
intent. 

What  Intoxication  will  Excuse  Orime^    See  note,  36  L.  B.  A.  465. 

55  CaL  593-^99,  JAMISON  v.  SAN  JOSE  ETC.  B.  B.  CO. 

Where  Facts  Showing  Negligence  are  undisputed,  question  is  one  of 
law  for  court. 

Approved  in  Wardlaw  v.  California  By.  Co.  (Cal.),  42  Pac.  1076,  hold- 
ing contributory  negligence  shown  as  matter  of  law  when  passenger  at- 
tempted to  board  train  by  climbing  on  coupler  between  cars. 

Distinguished  in  Johnson  v.  Thomas  (Cal.),  43  Pac.  579,  holding 
question  of  contributory  negligence  properly  left  to  jury,  although 
facts  tending  to  show  it  were  undisputed. 

Common  Carriers  of  Passengers  are  Bound  to  utmost  degree  of  care 
to  prevent  accidents  to  passengers. 

Approved  in  Kline  v.  Santa  Barbara  etc.  By.  Co.,  150  Cal.  746, 
90  Pac.  127,  instruction  in  regard  to  burden  of  proof  on  common  car- 


993  NOTES  ON  CALIFORNIA  BEPOBTS.    55  Cal.  604-651 

rier  in  action  for  injury  to  passenger  held  equivalent  to  rule  of  utmost 
care  and  diligence;  Maxwell  v.  Fresno  City  By.  Co.,  4  Cal.  App.  747, 
89  Pac.  367,  holding  street  railroad  company  liable  for  injury  to 
passenger  alighting  when  car  was  stopped  at  unsafe  place. 

PaBsenger  Asked  by  Oonductor  to  Walk  Across  Trestle  undergoing 
repairs  continues  to  be  passenger  while  so  doing. 

Beaffirmed  in  Bugge  v.  Seattle  Elec.  Co.,  54  Wash.  491, 103  Pac.  828. 

55  Cal.  604-606^  LEWIS  T.  OOX7NTY'  OLEBK  OF  SANTA  CLARA 
COUNTY. 
R^atlon  of  Bankrapt  Law  to  Asslgimieiits  and  insolvent  proceedings 
tinder  state  laws.    See  note,  45  L.  B.  A.  187. 

55  Cal.  60&-607,  GOLDEN  OATB  PACEINa  CO.  ▼.  FARMERS' 
UNION. 

Contract  to  Oivo  EzcluslTe  Agency  does  not  prevent  principal  from 
telling  direct. 

Approved  in  Ingold  v.  Sjnnonds,  125  Iowa,  85,  99  N.  W.  714,  holding 
agent  under  such  contract  not  entitled  to  commission  when  sale  was 
road-e  by  principal. 

Broker's  Right  to  Make  Sale  as  exclusive  of  owner's.  See  note,  24 
L.  B.  A.  (n.  a.)  280. 

55  Cal.  60&-611,  SULLIVAN  T.  BEABOSLET. 

Bights  of  Tenants  and  Beversioneis  of  property  taken  by  eminent 
domain.     See  note,  21  L.  B.  A.  216. 

55  CaL  611,  McOBEW  T.  SAN  JOSE. 
Who  are  Pablic  Officers.    See  note,  17  L.  B.  A.  249. 

55  Cal.  612-627,  PEOPLE  T.  HOGE. 

It  Is  the  Intention  of  Sections  8,  13  and  14,  Article  XI,  Constitution^ 
to  emancipate  municipal  governments  from  control  formerly  exercised 
over  them  by  legislature. 

Approved  in  In  re  Pfahler,  150  Cal.  87,  88  Pac.  277,  11  L.  B.  A.  (n. 
s.)  1092,  holding  initiative  and  referendum  by  people  of  municipality 
is  not  within  provisions  of  section  13,  article  XI,  Constitution,  pro- 
hibiting delegation  of  power  to  special  commissions  to  perform  legis- 
lative functions. 

Section  8,  Article  XI,  Constitution,  Belating  to  City  Charters,  is  self- 
executing. 

Approved  in  State  v.  Scales,  21  Okl.  689,  97  Pac.  586,  applying  rule 
to  section  3,  article  XVIII,  Constitution. 

Self-executing  Constitutional  Provisions.    See  note,  16  L.  B^  A.  281. 

65  CaL  633-641,  ALTSCHUL  T.  DOYLE. 

Effect  of  Judgment  Against  Tenant  as  res  judicata.  See  note,  112 
Am.  St.  Bep.  24. 

55  CaL  642-651,  BOABD  OF  EDUCATION  T.  EEENAN. 

Objection  to  Whole  of  Complex  Mass  of  Evidence  is  not  well  taken 
if  any  part  is  admissible. 

Approved  in  Thornton-Thomas  Co.  v.  Bretherton  Co.,  32  Mont.  93,  80 
Pac  13,  applying  rule  to  series  of  documents. 
I  Cal.  Notei— 68 
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56  CaL  1-4,  LEOKABD  ▼.  JAKTTABT. 

Power  of  Iiogialattiro  to  Enact  or  Amend  a  code  or  compilation  of 
laws,  by  a  single  statute.    See  note,  &5  L.  B.  A.  836,  842,  853. 

56  Cal.  4-7,  PEOPLE  ▼.  JEKKHTO. 

Continuance  will  not  be  Ghranted  to  obtain  evidence  which  is  merely 
cumulative. 

Approved  in  State  v.  Hasty,  121  Iowa,  513,  96  K.  W.  1117,  upholding 
refusal  to  grant  continuance  on  account  of  absence  of  witnesses  whose 
testimony  was  eumulative. 

The  Court  may  at  Any  Time  while  the  jury  is  under  its  control  see 
that  the  verdict  is  amended  as  may  be  required. 

Approved  in  State  v.  Miles,  199  Mo.  557,  98  S.  W.  32,  holding, court 
properly  refused  to  receive  an  incorrect  verdict  and  directed  jury 
to  retire  for  its  correction. 

Correctioii  of  Verdict  In  Criminal  Cases.    See  note,  23  L.  B.  A.  723. 

66  CaL  8-10,  SAN  JOSE  ▼.  FBETSCHI.AO. 

Dedication  of  Property  for  Street  Benders  condemnation  proceedings 
therefor  improper. 

Distinguished  in  Northern  Light  etc.  Co.  v.  Stacher,  13  Cal.  App. 
419, 109  Pac.  899,  holding  in  action  to  condemn  certain  riparian  rights, 
allegation  in  complaint  of  plaintifiTs  ownership  of  water  flowing  in 
creek  did  not  prevent  relief  prayed  for. 

56  Cal.  11-15,  FABMEE  v.  UKIAH  WATEB  CO. 

An  Artificial  Watercourse  Through  Which  Water  Passes  to  land, 
where  it  is  used  for  domestic  and  irrigation  purposes,  is  appurtenant  to 
the  land  and  passes  by  conveyance  of  the  land. 

Approved  in  Stanislaus  Water  Co.  v.  Bachman,  152  Cal.  724,  93  Pac. 
862,  15  L.  B.  A.  (n«  s.)  359,  holding  right  to  flow  of  water  from  canal 
through  ditch  on  adjoining  land  for  irrigation  is  appurtenant  to 
land  irrigated  and  passes  by  deed  of  that  land. 

(995) 
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Record  of  Deed  1b  CtonstructlTe  Notice  of  eonv^axice  of  appurte- 
nances to  the  land  conveyed. 

Cited  in  Rubio  Canyon  etc.  Asen.  ▼.  Everett,  154  Gal.  34,  96  Pae. 
813,  arguendo. 

56  OaL  16-26»  KKIGHT  T.  BOCHE. 

A  Judgment  Based  upon  Findings  which  do  not  determine  all  issues 
is  a  decision  against  the  law  for  which  new  trial  may  be  had. 

Approved  in  Cargnani  v.  Cargnani,  16  Cal.  App.  99,  116  Pac. 
307,  Brown  v.  Macey,  13  Idaho,  455,  90  Pae.  340,  341,  and 
Dillon  Implement  Co.  v.  Cleveland,  32  Utah,  4,  S^  Pac.  671,  all 
reaffirming  rule;  Southern  Cal.  R.  Co.  v.  Slauson  (Cal.),  68  Pac.  108, 
holding  question  whether  findings  sustain  judgment  given  cannot 
be  examined  on  appeal  from  order  denying  motion  for  new  trial; 
Williams  v.  Pratt,  10  Cal.  App.  628,  103  Pac.  153,  holding  where 
court  failed  to  find  upon  a  material  issue,  the  judgment  was  un- 
supported, and  would  be  reversed  on  appeal  from  judgment  alone; 
Millard  v.  Supreme  Council  American  Legion  of  Honor  (Cal.),  21  Pac. 
825,  and  Aydelotte  v.  Billing,  8  Cal.  App.  674,  97  Pac.  699,  both 
holding  judgment  based  on  findings  which  do  not  determine  all  ma- 
terial issues  is  a  decision  "against  law,"  and  can  be  assailed  on  mo- 
tion for  new  trial;  Hamilton  v.  Murray,  29  Mont.  85,  86,  74  Pac.  76, 
holding  responsiveness  of  verdict  to  issues  might  be  determined  on 
appeal  from  order  denying  new  trial,  though  there  was  no  appeal 
from  judgment. 

In  Ejectment  Where  Complaint  Alleges  Seisin  in  pladntiif,  a  find- 
ing of  prior  possession  by  defendant  does  not  meet  the  issue  as  to 
title. 

Approved  in  Bryan  v.  Tormey  (Cal.),  21  Pae.  726,  holding  finding 
of  ultimate  facts  controls  where  they  are  not  necessarily  inconsistent 
with  probative  facts  included  in  findings. 

66  Cal.  26-36,  GOODALE  ▼.  FIFTEENTH  DISTBIOT  COX7BT. 

Courts  of  Equity  may  Appoint  a  Receiver  in  partition  suit. 

Approved  in  Heinze  v.  Butte  etc.  Min.  Co.,  126  Fed.  8,  61  C.  C.  A. 
63,  where  court  appointed  receiver  in  partition  suit,  the  ownership 
of  one  of  the  interests  being  in  dispute. 

66  CaL  36-43,  PEOPLE  v.  CBOWEY. 

Number  of  Grand  Jurors  Necessary  or  proper  to  act.  See  note, 
27  L.  R.  A.  848. 

66  Cal.  43-^1,  PFISTEB  ▼.  WADE. 

Interpleader  is  Allowed  Only  When  Same  Thing,  debt,  or  duty  is 
claimed  by  several,  without  independent  liability  of  plaintiff  to 
either,  or  personal  interest. 

Approved  in  Northwestern  etc.  Ins.  Co,  v.  Kidder,  162  Ind.  388, 
390,  70  N.  E.  491,  66  N.  E.  89,  holding  where  insurance  company  had 
delivered  check  on  a  policy  to  insured,  who  was  manager  of  an 
insolvent  corporation,  and  creditors  of  the  corporation  claimed  pro- 
ceeds of  check  on  ground  that  premiums  on  policy  had  been  paid 
with  corporate  assets,  the  insurance  company  could  not  require  cred- 
itors and  insured  to  interplead;  Love  v.  Hartford  Life  Ins.  Co.,  153 
Mo.  App.  149,  150,  132  8.  W.  336,  337,  where  insured  and  beneficiary 
assigned   policy   to   creditor,   and   insured   assented    thereto,   insurer 
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claiming  original  beneficiary  was  asserting  part  of  proceeds  eonld 
interplead  in  action  on  contract  by  assignee  after  death  of  insured. 

Interpleader  by  One  Having  Oontractnal  Belation  with  one  claimant. 
See  note,  10  L.  B.  A.  (n.  s.)  759. 

66  OaL  65-61,  CHUBCHILL  v.  ANDEBSON. 

Patent  not  Void  upon  Its  Face  is  not  subject  to  collateral  attack 
by  one  claiming  no  higher  title. 

Approved  in  dissenting  opinion  in  Williams  y.  San  Pedro,  153  Cal. 
51,  94  Pac.  237,  majority  holding  in  action  to  quiet  title  defendant, 
though  claiming  no  interest  in  the  land,  may,  under  denial  of  plain- 
tiffs' title,  show  his  certificate  of  purchase,  though  valid  on  its  face, 
was  in  fact  void. 

56  Cal.  61-66,  McKIEBNAN  y.  LENZBK. 

General  Managing  Agent  of  a  Oorporation  may  do,  in  transaction 
of  ordinary  business,  all  that  corporation  may  do. 

Approved  in  Dollar  v.  Intemation<al  Banking  Corp.,  13  Cal.  App. 
340,  109  Pac.  503,  holding  managing  agent  of  corporation  payee  of 
non-negotiable  instrument  presumed  to  have  authority  to  assign  it 
in  satisfaction  of  a  debt  of  corporation;  Preston  v.  Central  Cal.  etc. 
Irr.  Co.,  11  Cal.  App.  200,  104  Pac.  466,  holding  assignments  of 
claims  in  favor  of  a  corporation  made  in  its  name  by  its  general 
manager  are  at  least  prima  facie  evidence  of  authority  of  general 
manager  to  execute  same;  Laidlaw  v.  Pacific  Bank  (Cal.),  67  Pac. 
899,  holding  bank  liable  for  money  expended  by  creditor  for  its  use 
and  benefit  and  at  its  request;  Cook  v.  American  Tubing  etc.  Co., 
28  B.  I.  67,  65  Atl.  651,  9  L.  B.  A.  (n.  s.)  193,  holding  where  a  loan 
was  made  by  corporate  officers  in  its  name,  but  fraudulently  for 
the  benefit  of  one  of  them,  the  lender  not  being  charged  with  notice 
of  the  fraud  could  enforce  the  claim  against  corporate  assets. 

66  CaL  66-^9,  38  Am.  Bep.  48,  TX7BPEN  v.  BOOTH. 

A  Grand  Juror  is  not  Besponsible  in  a  civil  suit  for  his  action  on 
the  grand  jury. 

Approved  in  Wyatt  v.  Amot,  7  Cal.  App.  225,  94  Pac.  88,  holding 
superior  judge  not  liable  to  party  in  damages  for  willful  and  inten- 
tional omission  to  perform  his  duty  as  judicial  officer;  Moon  v.  Flack, 
74  N.  H.  143,  65  Atl.  831,  holding  where  a  committee  is  appointed 
under  the  rules  of  a  fraternal  order  to  try  a  member  charged  with 
improper  conduct,  tho  members  of  such  committee  were  judicial  offi- 
cers, and  not  responsible  in  damages  for  their  acts  in  investigating 
such  charges,  though  they  were  irregular  and  reprehensible;  Black 
V.  Linn,  17  S.  D.  336,  96  N.  W.  697,  commissioners  of  soldiers'  home 
are  personally  liable  in  damages  for  wrongfully  and  maliciously  ex- 
pelling a  member. 

Personal  Liability  of  Judicial  Officers.  See  note,  137  Am.  St. 
Bep.  49. 

66  Cal.  77-83,  PEOPLE  v.  NELSON. 

If  the  Charge  Is  Harmonious  as  a  Whole  and  fairly  presents  the 
law,  judgment  will  not  be  reversed  because  separate  instructions  do 
not  contain  all  limitations  that  may  be  gathered  from  entire  text. 
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Approved  in  People  ▼.  Gain,  7  OaL  App.  108,  93  Pae.  1039,  holding 
inatruetion  on  circnmstantial  evidence  not  erroneous  when  consid- 
ered in  connection  with  other  portions  of  charge. 

In  Irftrceny,  PoeBession  of  One  ftom  Whom  Pxopertjr  if  taken  raises 
presumption  of  ownership. 

Approved  in  State  v.  Howard,  30  Mont.  528,  77  Pac.  54,  reaffirming 
rule;  State  v.  Tillett,  173  Ind.  135,  89  K.  E.  590,  applying  rule  and 
holding  agent,  trustee,  bailee,  executor  or  administrator  in  posses- 
sion may  be  alleged  to  be  owner;  State  ▼.  Pigg,  80  Kan.  488,  103 
Pac.  123,  holding  title  may  be  laid  either  in  the  owner  or  the  per- 
son from  whom  the  property,  was  taken. 

Distinguished  in  People  v.  Cleary,  1  Cal.  App.  52,  53,  81  Pac.  754, 
holding  as  a  matter  of  pleading  an  indictment  cannot  be  aided  by 
such  presumption. 

Proof  That  Peraon  Alleged  to  be  Owner  had  special  property  sup- 
ports allegation  of  ownership  in  indictment  for  robbery. 

Approved  in  Montgomery  v.  State,  169  Ala.  16,  53  So.  992,  under 
indictment  for  robbing  minor,  proof  that  title  to  property  was  in 
father  of  minor  is  not  material  variance. 

56  Oal.  83-84,  McCONKY  T.  STTPEBIOB  OOXJBT. 

In  Section  978,  Code  of  Otvil  Procedure,  word  "or"  §b  to  be  read 
''and,"  and  in  all  cases  the  undertaking  for  costs  on  appeal  is  essen- 
tial. 

Approved  in  Swem  v.  Monroe,  148  Cal.  743,  83  PAc,  1075,  Bergevin 
▼.  Wood,  11  Cal.  App.  649,  105  Pac.  938,  and  Graves  v.  Superior 
Court  (Cal.),  4  Pac.  200,  all  following  rule;  Wilson  v.  Doyle,  12 
Idaho,  297,  85  Pac.  928,  affirming  similar  rule  under  Idaho  statute. 

Explained  in  Edwards  v.  Superior  Court,  159  Cal.  712,  713,  714, 
715,  115  Pac.  650,  651,  under  Code  of  Civil  Procedure,  section  978, 
undertaking  on  appeal  from  justice's  court  from  judgment  for  pay- 
ment of  money,  in  sum  of  more  than  one  hundred  dollars,  conditioned 
for  payment  of  costs  on  appeal,  gives  superior  court  jurisdiction, 
though  it  also  purports  to  stay  execution. 

Distinguished  in  Jones  v.  Superior  Court,  151  Cal.  592,  91  Pac.  506, 
holding  an  undertaking  on  appeal  from  justice's  court,  under  Code 
of  Civil  Procedure,  section  978,  was  sufficient,  and  the  condition  for 
payment  of  "all  costs"  included  costs  on  appeal. 

To  What  Courts  or  Tribunals  writ  of  prohibition  may  issue.  See 
note,  111  Am.  St.  Bep.  935. 

66  Oal.  85-88,  MABCH  T.  McKOY. 

Owner  of  Personal  Property  in  possession  of  another  who  was 
not  party  to  a  suit  to  foreclose  mechanic's  lien  thereon  was  not  af- 
fected by  the  foreclosure  sale. 

Approved  in  Holt  Mfg.  Co.  ▼.  Collins,  154  Cal.  272,  97  Pac.  518, 
holding  where  lien  acquired  by  a  laborer  upon  a  threshing  machine 
while  being  operated  by  a  person  not  the  owner  is  foreclosed,  the 
owner,  who  was  not  a  party  to  foreclosure,  is  not  bound  by  the 
judgment. 

Distinguished  in  McGriUis  v.  Cole,  25  B.  I.  162,  105  Am.  St.  Bep. 
875,  55  Atl.  199,  holding  where  owner  of  land  agreed  to  build  a 
mill  thereon  and  sell  land  and  mill  to  third  person,  who  was  to 
furnish  part  of  materiale  and  later  purchased  an  engine'  and  boiler 
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on  oonditional  sale  and  placed  them  in  mil!,  as  between  owner  who 
did  not  know  ot  conditional  sale  and  oonditional  vendoTi  former  was 
entitled  to  engine  and  boiler. 

66  OaL  89-04,  MOOBE  T.  MOOBE. 

Wliere  There  is  Oreat  Mental  Weakness  of  Party  executing  eon- 
Tejanee  and  consideration  is  grossly  inadeqnatei  equity  will  set  it 
aside. 

Approved  in  Swan  v.  Talbot,  152  Gal.  145,  146,  94  Plac.  239,  17 
L.  B.  A.  (n.  s.)  1066,  rescinding  contract  in  equity  where  drunken 
party  had  been  induced  to  give  bill  of  sale  of  property  valued  at 
about  twelve  thousand  dollars  for  two  hundred  dollars  paid  to  him 
in  cash;  Dunlap  v.  Plummer,  1  Cal.  App.  428,  82  Pae.  446,  holding 
such  right  of  rescission  includes  the  defensive  right,  if  the  other 
party  sues  to  enforce  the  -contract,  to  set  up  such  matters  as  would 
justify  a  decree  of  rescission;  Apahu  v.  Feary,  6  Haw.  526,  setting 
aside  a  deed  where  it  appeared  that  the  grantor,  an  aged  Hawaiian 
woman,  was  of  feeble  mind  and  that  the  grantor  unduly  influenced 
her. 

66  OaL  95-114,  BABTON  ▼.  KALLOCH. 

The  Provisions  of  Section  10,  Article  XXII,  of  Oonstitntion,  apply 
only  to  oiElcers  who  derive  their  office  from  the  Constitution. 

Approved  in  People  v.  Nye,  9  Cal.  <  App.  165,  98  Pac.  247,  holding 
under  the  Constitution  the  term  of  the  controller  begins  on  the 
first  Monday  after  the  first  day  of  January  following  his  election. 

■ 

66  OaL  117-119,  PEOPLE  ex  reL  LEE  LIN  TAX  y.  HEWILL. 

Mandamus  Lies  to  Oompel  Judge  to  sign  bill  of  exceptions. 

Approved  in  Matter  of  Ford,  160  Cal.  346,  116  Pac.  762,  granting 
mandamus  to  compel  judge  to  dismiss  criminal  case  when  it  has  been 
arbitrarily  continued  beyond  statutory  period. 

66  OaL  119-121,  PEOPLE  ▼.  AH  YUTE. 

Where  Indorsement  on  Notice  of  Appeal  shows  it  to  have  been 
filed  on  a  certain  day,  and  underneath  this  indorsement  there  is  an 
admdBsion  of  service,  it  will  be  presumed  that  service  was  made  on 
the  day  of  filing. 

Approved  in  People  v.  Schmitz,  7  Cal.  App.  843,  94  Pac.  409,  hold- 
ing it  immaterial  whether  a  notice  of  appeal  in  criminal  case  is  served 
or  filed  first,  where  both  are  done  within  the  required  time. 

Testimony  of  Beporter,  Based  on  Notes,  is  incompetent  to  prove 
testimony  of  foreign  witness  at  former  trial  who  testified  through  an 
interpreter. 

Approved  in  People  v.  Petruzo,  13  Cal.  App.  574,  110  Pac.  326^ 
holding  an  attending  physician  at  time  of  dying  declaration  of  de- 
ceased, who  talked  with  him  through  an  interpreter,  was  not  compe- 
tent witness;  State  v.  Turline,  23  B.  I.  539,  91  Am.  St.  Bep.  650^ 
^  Atl.  208,  holding  in  prosecution  for  perjury,  where  defendant's 
alleged  false  testimony  was  given  in  foreign  language,  interpreted 
by  court  official,  testimony  of  witness  who  did  not  understand  the 
foreign  language  as  to  what  was  said  was  hearsay. 

Admissibility  of  Eyldence  (Uven  through  interpreter.  See  note, 
17  L.  B.  A.  814. 

Stenographers*  Notes  as  Evidence^  and  right  to  read  them  to  jury. 
S<»e  note,  81  Am.  St.  Bep.  366. 
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66  OaL  122-124,  LAKE  ▼.  PFEBDNIS&. 

In  Action  to  Try  Blgbt  of  CtontesUmts  to  purehase  state  landSy 
the  burden  rests  upon  either  party  to  establish  his  own  right. 

Distinguished  in  Bieber  v.  Lambert,  152  Cal.  564,  565,  93  Pac.  97, 
holding  in  such  contest,  where  facts  admitted  hj  plaintiff  show  prior 
application  bj  defendant  and  certificate  of  purchase  issued  to  him, 
burden  is  on  plaintiff  to  overcome  the  presumption  that  such  certifi- 
cate was  regular  and  valid. 

66  CaL  128-130,  MABTIN  T.  8PIJVALO. 

Action  of  TTnlawfnl  Detainer  cannot  be  maintained  without  first 
terminating  the  tenancy  and  then  giving  three  days'  notice  to  sur- 
render possession. 

Approved  in  Diggs  v.  Porteus  (Cal.),  33  Pac.  448,  holding  notices 
sufficient  to  authorize  action  in  unlawful  detainer. 

Unlawful  Detainer.    See  note,  120  Am.  St.  Bep.  43. 

Distinguished  in  Berryman  v.  Gibson,  7  Cal.  App.  682,  95  Pae.  672, 
holding  in  unlawful  detainer  the  notice  requiring  tenant  to  pay  the 
amount  of  rent  doe  or  deliver  up  possession  of  the  premises  is  suffi- 
cient in  form,  though  it  does  not  state  in  terms  that  the  rent  must 
be  paid  within  three  days. 

56  CaL  133-134,  PUBDT  ▼.  0INTOK. 

Delegation  of  Municipal  Power  as  to  license,  franchise,  and  build- 
ings.   See  note,  20  L.  B.  A.  723. 

66  OaL  136-138,  WILD  ▼.  ODELL. 

Malicious  Prosecution  Defined  aa  to  Beauisita  of  malice  and  want 
of  probable  cause. 

Approved  in  Fleischhauer  v.  Fabens,  8  Cal.  App.  33,  96  Pae.  18, 
holding  in  action  for  malicious  prosecution,  requested  instruction 
on  malice  properly  refused. 

Advice  of  Counsel  as  Defense  to  Action  for  mallcioas  prosecution. 
See  note,  18  L.  B.  A.  (n.  s.)  59. 

66  Cal.  143-151,  8AKTA  OBXTZ  ▼.  8AKTA  OBTJZ  B.  B.  GO. 

License  Tax  cannot  be  Collected  by  civil  action  in  absence  of  ordi- 
nance  providing  for  its  collection  in  that  manner. 

Approved  in  Territory  v.  Kenney,  11  Ariz.  3515,  95  Pac.  94,  reaffirm- 
ing rule;  dissenting  opinion  in  Sluder  v.  St.  Louis  Transit  Co.  189 
Mo.  193,  88  S.  W.  673,  5  L.  B.  A.  (n.  s.)  186,  majority  not  discussing 
rule. 

Proceedings  for  Violations  of  ordinances  as  prosecutions  for  crime. 
See  note,  33  L.  B.  A.  36. 

56  bal.  167-159,  WOOD  v.  OBFOBD. 

Sureties  on  Appeal  Bond  are  Liable,  though  the  judgment  is  af- 
firmed as  to  one  of  defendants  only. 

Approved  in  Shreeder  v.  Davis,  43  Wash.  135,  86  Pac.  199,  holding 
in  action  against  two  or  more  persons  for  a  tort  committed  by  their 
employee,  a  judgment  against  defendants  may  be  reversed  as  to 
one  appealing  and  remain  in  force  as  to  one  not  appealing. 

66  CaL  159-162,  FABIAN  CO.  y.  CALLAHAN. 

No  Particular  Form  of  Acknowledgment  to  certificate  of  partner- 
ship under  section  2468,  Civil  Code,  is  required* 
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Approved  in  Meyer  ▼.  Lovdal,  6  Cal.  App.  374,  92  Pac.  324,  holding 
affidavit  of  publication  of  certificate  of  copartnership  showing  a  signed 
certificate  followed  by  words,  "Duly  acknowledged,"  on  a  specified 
date  before  a  designated  notary  public,  sufficiently  shows  compliance 
with  statute. 

As  to  When  Defects  in  Oertiflcates  of  acknowledgment  are  fataL 
See  note,  108  Am.  St.  Bep.  577. 

66  OaL  166-171,  DAVIS  y.  8GOTT. 

Bight  of  Pro-«mptlon  cannot  bo  Acquired  by  intrusion  and  treo- 
pass  upon  lands  in  actual  possession  of  others. 

Approved  in  Qragg  v.  Cooper,  150  Cal.  586,  89  Pac  346,  and  Bishop 
▼.  Glassen  (Cal.),  12  Pac.  258,  both  following  rule. 

66  CaL  173-176,  PIEPEB  ▼.  OENTINEIJiA  LAND  00. 

On  Motion  for  Chango  of  Venue  on  ground  of  residence  of  moving 
parties,  all  defendants  must  join. 

Cited  in  Cochrane  v.  McDonald,  4  Cof.  Prob.  542,  545,  denying 
motion  for  change  of  venue  made  by  part  of  defendants  because  baais 
of  action  is  fraud  and  one  of  defendants  is  resident  of  forum  and 
is  neceseary  party. 

66  OaL  175-177»  SMITH  ▼.  TUJNSTJbSAD. 

Motion  for  Ohange  of  Venue  on  Ground  of  convonience  of  witnesses 
must  be  joined  in  by  all  defendants. 

Distinguished  in  Pittman  v.  Carstenbrook,  11  Cal.  App.  226,  104 
Pac.  700,  where  action  is  brought  in  county  other  than  residence  of 
personal  defendants,  fact  that  a  foreign  corporation  defendant  did 
not  unite  with  them  in  demand  for  change  of  venue  did  not  affeet 
their  rights  to  such  change. 

Negligence  or  InadTertenco  of  Attorney  as  ground  for  relief  from 
judgmen/t.  See  notes,  80  Am.  St.  Bep.  265;  96  Am.  St.  Bep.  108;  27 
L.  B.  A.  (n.  s.)  858. 

66  OaL  178-184,  MEBEDETH  ▼.  SANTA  OLABA  MIN.  ASSN. 

Parol  Evidence  is  Inadmissible  to  Sliow  that  matters  outside  the 
issues  were  submitted  and  passed  upon. 

Approved  in  Maftzger  v.  G-regg  (Cal.),  31  Pac.  614,  holding  former 
judgment  not  res  adjudieata  as  to  an  issue  which  the  record  showed 
was  not  raieed  or  tried  in  that  action;  dissenting  opinion  in  Gulling 
V.  Washoe  County  Bank,  29  l^ev.  271,  273,  89  Pac.  30,  31,  majority 
holding  where  pleadings  on  their  face  and  judgment-roU  did  not  show 
the  issues  tried  and  determined,  extrinsic  evidence  was  admissible  for 
the  purpose. 

Under  Plea  of  Nonassampsit,  any  defense  showing  there  was  no 
subsisting  cause  of  action  at  time  suit  brought  is  admissible. 

Approved  in  Hogan  v.  Klabo,  13  N.  D.  324,  100  N.  W.  849,  holding 
in  action  on  contract  for  threshing,  where  general  denial  is  pleaded, 
defendant  could  prove  terms  of  an  agreement  under  which  the  thresh- 
ing was  done. 

66  OaL  194-208,  WELLS,    FABGO    ft   OO.   y.    STATE   BOAED    OF 
EQUALIZATION. 

State  Board  of  Equalization  Equalizes  Values  as  between  counties 
and  county  board  as  between  different  parcels  or  articles  of  property 
within  the  county. 
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Approved  in  Bank  of  JonesborQ  t.  Hampton,  92  Ark.  496>  123  S. 
W.  765,  and  Hacker  ▼.  Howe,  72  Neb.  401,  101  N.  W.  261,  both  re- 
affirming rule;  Poe  ▼.  Howell  (N.  M.),  67  Pac.  66,  holding  under 
statute  of  territory  of  Now  Mexico  prescribing  dutiee  and  authoritj 
of  territorial  board  of  equalization,  such  board  could  not  increaee  the 
aggregate  valuation  of  the  property  of  the  territory  above  thai  re- 
turned by  oounty  asseBSore. 

56  Oal'.  217-219,  WOODS  ▼.  FRANKS. 

Mortgagees'  Bight  of  Action  Agaliut  Third  PeiBOiu  for  invasion  of 
their  rights.   'See  note,  109  Am.  St.  Rep.  450. 

56  OtiL  229-241,  BIALLOOH  T.  SUPEBIOB  OOITBT. 

Examination  and  Oonunltment  by  a  Magistrate,  as  provided  in  sec- 
tion 872  of  Penal  Code,  is  prerequisite  to  proceedings  by  information. 

Approved  in  People  v.  Toal  (Cal.),  23  Pac.  203,  holding  information 
invalid  where  the  police  court  which  had  committed  defendant  was 
not  a  legally  established  court. 

Pendency  of  Former  indictment,  or  information,  for  same  oifense 
conetitutee  no  ground  of  al^atement. 

Approved  in  State  v.  Vinso,  171  Mo.  585,  71  S.  W.  1036,  holding 
pendency  of  former  information  does  not  prevent  prosecuting  attor- 
ney from  filing  a  neW  information  charging  same  offense. 

Constitution,  Section  1,  Article  Vm,  providing  for  proceeding  in 
criminal  cases  by  information,  is  not  in  conflict  with  section  1,  article 
XIV,  Constitution  of  United  States. 

Approved  in  In  re  McNaught,  1  Okl.  Or.  537,  99  Pac.  244,  and  State 
V.  Stimpson,  78  Vt.  138,  62  Atl.  18,  1  L.  R.  A.  (n.  s.)  1153,  both  re- 
affirming rule. 

"Due  Process  of  Law^  and  "Law  of  the  Land"  defined. 

Approved  in  Primm  v.  Superior  Court,  3  Cal.  App.  212,  84  Pac.  788, 
holding  section  946  of  Code  of  Civil  Procedure,  allowing  continuance 
in  force  of  an  attachment  pending  an  appeal  by  plaintiff,  does  not 
deprive  defendant  of  property  without  due  process  of  law;  Mix  v.  Nez 
Perce  County  Commrs.,  18  Idaho,  709, 112  Pac.  219,  defining  term,  "the 
law  of  the  land,"  as  used  in  city  charter  authorizing  ordinances  not 
contrary  thereto;  dissenting  opinion  in  Smith  v.  State,  54  Tex.  Cr. 
317,  113  S.  W.  298,  majority  holding  statute  relating  to  drawing  of 
jurors  in  counties  having  a  city  or  cities  of  thirty  thousand  inhabi- 
tants is  a  general  law  within  Constitutien,  article  m,  section  56. 

56  CaL  242-248,  LDBBBAND  T.  OTTO. 

On  Breach  of  Condition  Subsequent^  grantor  may  either  maintain  a 
suit  for  a  reconveyance  or  to  remove  cloud  from  title. 

Approved  in  Pollack  Min.  &  Mill.  Co.  v.  Davenport,  31  Mont.  453, 
78  Pac.  768,  holding  in  suit  to  determine  adverse  claim  under  similar 
statute,  allegation  in  complaint  that  plaintiff  is  in  possession  and 
claims  to  be  the  owner  shows  sufficient  right  in  plaintiff  to  maintain 
the  action;  Blakemore  v.  Roberts,  12  N.  D.  401,  96  N.  W.  10»1,  holding 
an  executor  could  bring  an  action  to  determine  adverse  claims  to 
property  belonging  to  estate  of  deceased. 

Distinguished  in  Womble  v.  Womble,  14  Cal.  App.  744,  113  Pac.  355, 
holding  personal  covenant  on  behalf  of  grantee  of  deed  to  do  certain 
things  did  not  amount  to  a  condition  subsequent. 
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Laches  in  Bringliig  Action  to  Bemova  Cloud  from  title  is  not  imput- 
able to  party  in  possession. 

Approved  in  Harris  v.  Defenbaugh,  82  Kan.  769,  109  Pac.  683, 
whdre  holder  of  legal  title  brings  suit  to  quiet  title,  defendant,  whose 
claim  resta  on  defeetiy^  tax  title  less  than  five  years  old,  eannot  avail 
himself  of  defense  of  laches. 

56  Cal.  251-267,  PEOPLE  ▼.  TRAVIS. 

Evidence  of  Past  Throats  of  Deceased  are  admissible  in  connection 
with  the  homicide  to  show  apprehensions  of  personal  danger  from 
deceased. 

Approved  in  People  v.  Lamar,  148  Gal.  574,  83  Pac.  997,  holding  in 
prosecution  for  murder,  where  self-defense  is  relied  on,  evidence  of 
reputation  of  deceased  as  being  a  violent,  turbulent  and  dangerous 
man  was  admissible;  State  v.  Hennessy,  29  Nev.  340,  90  Pac.  226,  hold- 
ing in  trial  for  murder,  where  it  is  contended  that  defendant  acted 
in  defense  of  himself  and  another,  threats  made  against  the  life  of 
that  other  by  decedent  and  communicated  to  defendant  were  admis- 
sible. 

Evidence  of  Threats  In  Prosecution  for  homicide.  See  notes,  89  Am 
St..  Rep.  700;  3  L.  R.  A.  (n.  s.)  526,  527. 

Wliere  Defendant's  Brother  Struck  Deceased  and  latter  drew  pistol, 
believing  himself  in  danger  of  death  or  serious  injury,  and  defendant 
killed  him,  defendant  is  guilty. 

Approved  in  State  v.  Cook,  78  S.  G.  258,  125  Am.  St.  Rep.  788,  59 
S.  E.  863,  15  L.  R.  A.  (n.  s.)  1013,  following  rule. 

Self-defense  Set  Up  by  Accused,  who  began  conflict.  See  note,  45 
L.  R.  A.  688,  704. 

66  CaL  257-261,  HOSMEB  ▼.  DUGOAN. 

No  Right  of  Pre-emption  can  be  Acquired  in  land  which  is  in  actual 
possession  of  another. 

Approved  in  Bishop  v.  Olassen  (Cal.),  12  Pac.  258,  following  rule. 

66  Cal.  262-264,  McCORD  ▼.  8EALE. 

Complaint  Showing  Contract  Made  by  plaintiffs  in  their  individual 
capacities  not  supported  by  proof  of  partnership  contract. 

Distinguished  in  Baker  &  Hamilton  v.  Lambert,  5  Cal.  App.  711, 
91  Pac.  341,  in  action  on  common  counts,  where  defendan^t  did  not 
raise  objection  of  nonjoinder  of  his  partner,  evidence  of  partnership 
indebtedness  is  admissible  in  support  of  complaint  against  one  partner 
individually;  "Wilson  v.  Yegen  Bros.,  38  Mont.  510,  100  Pac.  615, 
action  on  quantum  meruit  for  materials  furnished  and  work  done  may 
be  brought  in  individual  names  of  those  interested  without  alleging 
that  cause  accrued  to  them  as  copartners. 

56  CaL  26^296>  CHAPMAN  y.  QUINN. 

Patent  Procured  by  Fraud  is  Voidable  at  the  suit  of  the  govern- 
ment, or  any  person  in  privity  with  the  paramount  source  of  title. 

Approved  in  Horner  v.  Ellis,  75  Kan.  678,  121  Am.  St.  Rep.  446,  90 
Pac.  276,  holding  one  of  several  tenants  in  common  may  recover  in 
ejectment  the  entire  possession^  of  the  property  from  one  who  has  no 
titlew 
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66  OaL  307-316,  38  Am.  B«p.  54,  &0LME8  T.  BICHET. 

Materialman  baa  No  Lien  for  Materials  furnished  for  building  un- 
less materials  were  actually  used  in  building. 

Approred  in  California  etc.  Cement  Co.  v.  Wentwortb  Hotel  Co., 
16  Cal.  App.  701,  ITS  Pac.  107,  under  Code  of  Civil  Procedure,  section 
1200,  fact  that  some  of  materiale  were  manufactured  expressly  for 
building  is  immaterial  if  they  had  not  been  used  on  building  on 
stoppage  of  structure  by  owner. 

Character  of  Answer  as  a  Oross-complalnt  will  be  determined  by 
the  eourt  whether  it  is  so  designated  or  not. 

Approved  in  Haight  v.  Tryon  (Cal.),  34  Pae.  714,  holding  a  pleading 
^  designated  a  cross- complaint  to  be  merely  an  answer. 

Provision  In  Contract^  for  Payment  of  such  sum  as  arbitrators 
shall  award,  is  condition  precedent. 

Approved  in  Davieson  v.  East  Whittier  Land  etc.  Co.,  153  Cal.  84, 
96  Pac.  89,  holding  where  contract  provides  that  in  case  of  dispute  the 
value  of  extra  work  shall  be  determined  by  arbitrators,  such  valuation 
or  an  attempt  to  procure  it  is  condition  precedent  to  suit  by  contrac- 
tor for  same;  Coplew  v.  Durand,  153  Cal.  279,  95  Pac.  38,  16  L.  B.  A. 
(n.  8.)  791,  holding  where  work  is  to  be  dono  to  satisfaction  of  a 
person  evidenced  by  certificate  of  architect,  the  production  of  such 
certificate  or  facts  excusing  such  production  is  condition  precedent  to 
right  of  action  on  contract;  Seebach  v.  Kuhn,  9  Cal.  App.  489,  99  Pac. 
725,  holding  where  building  contract  contained  clause  providing  that 
in  case  of  destruction  by  fire  or  earthquake  owner  should  lose  install- 
ments paid  and  contractor  should  lose  installments  not  then  due,  con- 
tractor could  not  recover  though  only  an  expense  of  thirty-nine  dol- 
lars was  required  to  complete  building  when  it  was  so  destroyed; 
Burke  v.  Dittus,  8  Cal.  App.  178,  96  Pac.  332,  but  holding  complaint 
did  not  show  that  any  dispute  had  arisen  which  under  the  contract 
would  require  arbitration;  Wyman  v.  Hooker,  2  Cal.  App.  40,  83  Pac. 
81,  but  holding,  in  suit  by  contractor  against  owner,  he  cannot  defeat 
contractor'^  right  of  recovery  by  wrongfully  withholding  the  final 
certificate;  Boudan  Planting  Co.  v.  Stevenson,  94  Ark.  611,  128  S.  W. 
579,  and  Southern  Home  Ins.  Co.  v.  Faulkner,  57  Fla.  197,  131  Am. 
St.  Rep.  1098,  49  So.  543,  both  holding  arbitration  and  award  condi- 
tions precedent  to  right  of  action  in  insurance  policy;  New  Telephone 
Co.  V.  Foley,  20  Ind.  App.  419,  63  N.  E.  57,  holding  determination  of 
certain  faints  by  third  persons  as  provided  in  a  contract  was  condition 
precedent  to  action  thereon. 

Agreements  to  Arbitrate.    See  note,  15  L.  B.  A.  143. 

56  OaL  317-320,  TATLOB  y.  NOBTH  PACIFIC  COAST  B.  B.  00. 

Measure  of  Damages  for  Failure  to  perform  contract  to  construct 
fences  is  amount  it  would  reasonably  cost  to  construct  them. 

Approved  in  Summons  v.  Wittmann,  113  Mo.  App.  366,  370,  88  S. 
W.  794,  796,  applying  rule  in  action  for  breach  of  building  contract; 
Bacigalupi  v.  Phoenix  Bldg.  etc.  Co.,  14  Cal.  App.  638,  112  Pac.  894, 
action  for  damages  for  breach  of  building  contract,  where  contract 
had  been  abandoned,  was  not  prematurely  brought  because  brought 
before  the  building  eompleted;  Fabian  v.  Lammers,  3  Qal.  App.  113,  84 
.  Pac.  434,  where  two  adjoining  land  owners  contracted  to  build  a  con- 
necting levy  at  expense  of  each  on  his  own  land,  in  an  action  by  one 
to  recover  expense  of  completing  levy  on  land  of  the  other  upon  his 
failure  to  do  so,  measure  of  damages  is  cost  of  such  construction. 
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Distinguished  in  Hays  ▼.  Street  By.  Co.,  204  Pa.  491,  54  Ml.  323, 
where  railroad  obtained  right  of  way  under  similar  agreement  but 
abandoned  the  location  and  built  no  track,  owner  may  recover  only 
nominal  damages. 

66  OaL  321-322,  OBAWFOBD  ▼.  MOBOAN. 

Wliere  lafant  Sum  by  Guardian  ad  Litem,  complaint  must  allege 
due  appointment  of  guardian. 

Distinguished  in  Estate  of  Harris,  3  Cof.  Prob.  6,  arguendo. 

66  OaL  322-327,  ESTATE  OF  WOOTEN. 

Prior  Bight  to  Letters  of  Administration  may  be  asserted  at  any 
time  against  one  who  had  obtained  letters  by  virtue  of  a  secondary 
right. 

Approved  in  Clough  v.  Borello  (Cal.),  48  Pae.  330,  holding  guardian 
of  minor  children  entitled  to  letters  of  administration  in  preference 
to  public  administrator. 

66  Oal.  327-330,  PEOPLE  ▼.  McGABVET. 

Under  Statute  an  Order  Changing  Place  of  Trial  on  ground  of  dis- 
qualification of  judge  was  without  jurisdiction  and  void. 

Approved  in  People  v.  Ebey,  6  Cal.  App.  771,  &3  Pac.  380,  holding 
judge  who  is  disqualified  by  relationship  to  attorney  for  defendant  in 
criminal  case  has  power,  under  section  8  of  article  VII  of  Constitu- 
tion, to  select  another  judge  to  try  the  case. 

Distinguished  in  Oage  v.  Downey  (Cal.),  19  Pac.  119,  judgment  ren- 
dered after  transferring  of  case  to  another  county  not  open  to  collat- 
eral attack  because  county  was  not  nearest  one  to  which  it  might  have 
been  transferred. 

66  Oal.  330-335,  WILLIAMS  T.  LEBOH. 

When  Third  Party  in  Possession  of  Ctoods  Bold  agrees  to  retain 
them  for  the  vendee,  there  is  sufficient  change  of  poseession  to  satisfy 
section  3440,  Civil  Code. 

Approved  in  Bunting  v.  Salz  (Cal.),  22  Pac.  1134,  reaffirming  rule; 
Cameron  v.  Calberg  (Cal.),  31  Pac.  531,  holding  upon  sale  of  a  mare 
which  was  in  possession  of  third  person,  there  was  sufficient  compli- 
ance with  Civil  Code,  section  3440. 

Sufflcieocy  of  Selection  or  Designation  of  Ooods  sold  out  of  larger 
lot.    See  note,  26  L.  B.  A.  (n.  s.)  28,  49. 

66  OaL  339-341,  SANTA  OEUZ  BANS  r.  OOOFEB. 

Homestead  Exemption  Ceases  on  Death  of  wife  and  arrival  of 
children  at  age  of  maturity. 

Approved  in  Fullerton  v.  Sherrill,  114  Iowa,  513,  87  N.  W.  420, 
homestead  exemption  ceasee  when  dependent  member  of  family  mar- 
ries and  moves  away. 

Continuance  of  Family  as  Oondition  of  continuance  of  homestead 
where  a  condition  of  inceptioui.     See  note,  16  Ix  B.  A.  (n.  s.)  114. 

Ddwipproved  in  Palmer  v.  Sawyer,  74  Neb.  114,  103  N.  W.  1090,  and 
Weaver  Vw  First  Nat.  Bank  of  Chicago,  76  Kan.  547,  123  Am.  St.  Bep. 
155,  94  Pac.  275,  16  L.  B.  A.  (n.  s.)  110,  both  holding  that  when 
homestead  has  been  eelected  by  head  of  family,  it  cannot  be  de- 
feated by  death  or  abandonment  of  home  by  4>ther  members  of 
family. 
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What  OouBtltatee  "Family^  under  hx>me9t«ftd  and  exemption  lawBi 
See  note,  4  L.  B.  A«  (n.  f.)  377. 

66  OaL  842-344,  WELLS  ▼.  HABTEB. 

Mortgage  Lien  Barred  liy  Statute  of  Umltatloiia  is  not  renewed 
by  rentewal  of  note  eecured. 

Approved  in  Kern  Valley  Bank  t.  Koehn,  157  Oal.  239,  107  Pac. 
112,  applying  rule  ae  to  conveyance  abeolute  in  form  but  in  fact  a 
miOTt^ge;  Sanford  v.  Berlin,  156  Cal.  51,  52,  103  Pac.  336,  holding 
in  eu«h  case  original  contract  is  practically  extinguished  and  suit 
can  onily  be  maintatnied  upon  the  new  ezpreee   promise. 

Distingiaiahed  in  Dem  v.  Oleen,  18  Idaho,  365,  110  Pac.  166,  hold- 
ing written  acknowledgniien't  oar  promise  to  pay  debt  before  it  is 
barred  by  the  statute  of  limitations  merely  vets  new  date  from  which 
statute  begine  to  run. 

ExteMion  of  Mortgage  Lien  by  renewal  of  secured  debt.  Se» 
mote,  55  L.  B.  A.  676,  689,  691. 

Effect  of  Statutory  Bar  of  Principal  Debt  on  right  to  foreclose 
mortgage  or  deed  of  trust.    See  note,  21  L.  B.  A.  555. 

56  OaL  360-369,  BBADT  ▼.  BABTLETT. 

Private  Agreement  Between  Contractor  for  street  work  and  an 
owner  that  the  owner  was  to  be  giv^en  special  price  for  work  ren- 
dered aseesement  void. 

Aipproved  in  Rider  v.  Parker  Washington  Co.,  114  Mo.  App.  70,  128 
S.  W.  Z27,  peaffixming  rule. 

56  Oal.  370-373,  WITHEBS  T.  LITTLE. 

Facts  Held  to  Show  Second  Mortgagee  without  notice  was  mere 
volunteer  and  subject  to  prior  moartgage. 

Ap(>roved  in  Austin  v.  Pulschon  '(Gal.),  39  Pac.  800,  holding  upon 
facts  mortgagee  did  not  take  without  notice  of  prior  vendor's  lien. 

Distinguished  in  Valley  Lumber  Go.  v.  Wright,  2  Cal.  App.  289, 
84  P&c«  59,  prior  recorded  trust  deed  to  secure  note  of  owner  to  loan 
society  in  consideration  of  loan  to  amount  of  note,  to  be  paid  toward 
construction  of  building,  to  be  further  security  for  loan,  is  prior  to  me- 
chanic's lien  on  building. 

Discharge  of  Antecedent  Debt  as  Oomsideratlon  entitling  bona  fide 
purchaser  or  encumbrancer  to  protection  of  recording  acts.  See  note, 
27  L.  B^  A.  (n.  s.)  621. 

56  OaL  374-383,  BIDDEI.  ▼.  BBIZZOI.ABA. 

The  Writing  Belied  on  to  Benew  an  Obligation  after  running  of 
statute  of  limitations  must  contain  an  express  prpmise  or  an  acknowl- 
edgment of  the  debt  from  which  a  promise  may  be  inferred. 

Approved  in  Viaher  v.  Wilbur,  5  Cal.  App^  570,  90  Pac*  1068, 
writing  containing  conditional  statement  that  if  there  is  valid  claim 
against  writer  that  he  will  pay  if  he  ever  gets  ^^oney  is  not  suffi- 
cient to  revive  debt  barred  by  limitation;  Succession  of  Slaughter, 
108  La.  494,  32  So.  379,  58  U  B.  A.  408,  expreesion  of  ability  on 
part  of  debtor  to  pay  his  debt  followed  by  part  payment  amounts 
only  to  an  acknowledgment  of  the  existence  of  the  debt  and  does 
not  renounce  an  acquired  prescription  on  it. 

Findings  Should  be  of  TTltlmate  Pacts,  or  of  such  probative  facts 
as  necessarily  result  ia  the  ultimate  facts. 
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Approred  in  Biyan  ▼.  Tormey  (Cal.)y  21  Pac.  726,  holding  finding* 
of  ultimcite  facto  eantorol  where  thej  are  not  neceeaarily  in-conAislexit 
with  probative  facta  included  in  findings;  Barry  y.  Beamer,  8  Cal. 
App.  2 OS,  96  Pac.  374,  holding  fact  that  acme  of  the  findings  of 
probative  facta  wera  not  supported  by  the  evidence  not  ground  for 
reversal  where  ultimate  facta  found  were  sulBcienitly  supported. 

56  OaL  388-396,  88  Am.  Bep.  69,  DX7BKBB  ▼.  OENTBAIt  PAOITIO 
B.  B.  OO. 

For  Injury  to  Child,  Parent  can  BacoTW  only  such  damages  as  he 
himeelf  has  sustained. 

Approved  in  Bond  v.  United  Bailroads,  169  Cal.  277,  113  Pac.  369, 
discussing  measure  of  damages  te  parent  in  action  for  death  of  child; 
Flaherty  v.  Butte  Elee.  By.  Co.,  40  Mont.  460,  135  Am.  St.  Bep. 
630,  107  Pac.  417,  holding  under  statute  an  infant  may  sue  lor 
personal  injuries  by  a  guardian  aid  litem,  though  he  may  have  » 
general  guardian. 

66  Cal.  39&-397,  PEOPLE  ▼.  QT7VISE. 

Information  Charging  Two  Separata  Offenaes  is  demurrable. 

Approved  in  People  ▼.  Clement  (CaL),  35  Pac.  1022,  information 
oontainong  two  counts,  one  for  laxveny  and  one  for  embezzlement  of 
the  same  property,  charged  two  distinct  offenses  and  was  demurrable. 

66  Cal.  397-401,  PEOPLE  T.  ANTHONT. 

Inatmction  Defining  Direct  and  Circunurtantlal  Evidence  held  cor- 
rect. 

Approved  in  People  v.  Olsen,  1  Cal.  App.  24,  81  Pac.  678,  up- 
holding similar  instruction;  State  v.  Marren,  17  Idaho,  786,  107  Pac. 
1000,  holding  same  instruction,  though  subject  to  criticism,  not 
ground  for-  reversal. 

66  CaL  401-402,  PEOPLE  ▼.  MILEa 

State  cannot  be  Sued  except  when  same  i«  permitted  by  statute. 

Approved  in  Hollister  v.  State,  9  Idaho,  13,  71  Pac.  542,  but  hold- 
ing authority  to  sue  state  for  condemnation  of  state  land  for  public 
use  is  granted  by  section  13,  Act  of  February  26,  1899;  Kentucky 
Chair  Co.  v.  Commonwealth,  105  Ky.  460,  49  a  W.  199,  holding 
tender  of  state  treasury  warrants  in  payment  of  »  debt  due  the 
state  is  not  good. 

66  Cal.  406-407,  PEOPLE  ▼.  ST.  CLAIB. 

Indictment  Charging  Entry  Into  a  Stable  with  intent  to  commit 
"larcey"  does  not  describe  an  offensa 

Distinguished  in  People  v.  Brady  (Cal.),  66  Pac.  824,  holding 
general  verdict  findizig  defendant  guilty  of  "burgulary"  is  valid, 
since  designation  of  offense  in  verdict  is  mere  surplusage. 

66  Cal.  407-410,  ESTATE  OF  KEANE. 

Order  Denying  New  Trial  When  Made  on  Motion  to  vacate  an  un- 
appealable order  is  not  appealable. 

Approved  in  Title  Ins.  etc.  Co.  v.  California  Dev.  Co.,  159  Cal. 
487,  114  Pae.  839,  denying  appeal  from  order  refusing  to  vacate  ap- 
pointment of  recedver  in  foreclosure  suit. 

Where  Penon  Entitled  to  Administer  waives  right  and  another  is 
appointed,  it  is  not  error  to  refuse  to  revoke  appointment  on  appli- 
cation of  one  who  waived  right. 
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Approved  in  Ecrtate  of  Oarlftoii)  2  Cof.  Ptob.  278,  r^affirmiDg  rnle; 
Evtat*  of  King,  4  Cof.  Prob.  18,  requeot  of  executors  for  appoint- 
ment of  administrator  with  will  annexed  ia  DOt  absolute  renunciation; 
Eetate  of  Bedell,  3  Cof.  Prob.  82,  where  father  of  decedeiKt  requested 
appodntment  of  administrator  and  his  nomdnee  applied  for  letters, 
father  is  estopped  from  withdrawing  waiver. 

56  Oal.  428-429,  BBOOKS  ▼.  BIOE. 

Oonyeyance  by  Mortgagor  to  Mortgagee  does  not  operate  as  merger 
if  there  is  an  intervening  mortgage. 

Approved  in  Sullivan  v.  Saunders,  66  W.  Va.  353,  66  B.  £.  498,  hold- 
ing where  trust  deed  creditor  buys  trust  property  and  takes  convey- 
ance from  debtor,  his  lien  ia  not  thereby  eo  merged  aa  to  make  his 
entire  eetate  in  the  kind  subject  to  an  intervening  lien. 

Merger  of  Estate.    See  note,  99  Am.  St.  Bepw  170. 

56  Oal.  431-442,  PBICE  T.  BIVEBSIDE  IiAND  ETC.  CO. 

A  Corporation  Organized  aa  Water  Company  under  act  of  May 
14,  1862,  has  impressed  upon  it  a  public  trust. 

Approved  in  Leavitt  v.  Laseen  Irrigation  Co.,  157  Cal.  89,  106  Pac. 
407,  holding  a  public  service  water  company  could  not  confer  upon 
a  consumer  a  preferential  right  to  use  of  its  water;  Fellows  v.  City 
of  Los  Angeles,  151  Cal.  58,  90  Pac^  138,  holding  public  service  water 
company  bound  to  distribute  water  at  the  fixed  rates;  Hildreth  v. 
Montecito  Creek  Water  Co.  (CaL),  70  Pac.  673,  holding  a  water 
company  had  appropriated  water  to  public  use  and  it  was  obliged 
to  supply  premises  of  plaintiff;  Lowe  v.  Yolo  County  etc.  Water  Co., 
8  Cal.  App.  174,  96  Pac.  382,  holding  water  company  liable  in  damages 
for  failure  to  deliver  water  to  plaintiff  for  purposes  of  irrigation. 

Liability  of  Water  Companies,  See  note,  81  Am.  St.  Bep.  488, 
489. 

Mandamus  Is  Proper  Remedy  to  enforce  duty  of  water  company 
to  supply  water  to  plaintiff. 

Approved  in  South  Pasadena  v.  Pasadena  Land  etc.  Co.,  152  Cal. 
588,  93  Pac.  494,  holding  mandamus  proper  remedy  against  public 
service  water  company  to  compel  it  to  continue  supply  of  water. 

I>ietinguis>hed  in  State  v.  Washington  Irr.  Co.,  41  Wash.  286,  111 
Am.  St.  Bep.  1019,  83  Pac.  309,  holding  a  person  having  a  contract 
with  an  irrigation  company  binding  it  to  furnish  him  with  water 
for  irrigation  has  adequate  remedy  at  law,  and  cannot  enforce  it  by 
mandamus. 

Dntles,  Performance  of  Whieh  may  be  compelled  by  mandamus. 
See  note,  125  Am.  St.  Bep.  515. 

Before  Application  for  Mandamus,  demand  must  be  made  on  de- 
fendant to  perform  the  act  sought  to  be  enforced  by  the  writ. 

Approved  in  Fox  v.  Workman,  155  Cal.  205,  100  Pac.  248,  hold- 
ing under  statute,  in  order  to  impoee  duty  on  city  treasurer  to  sell 
land  subject  to  lien  of  street  assessment,  it  was  neceaeary  to  make 
demand  on  him;  Shirley  v.  Board  of  Trustees  of  Cottonwood  School 
Dist.  (Cal.),  31  Pac.  366,  holding  mandamus  would  not  lie  to  compel 
school  trustees,  who  had  wrongfully  dismissed  a  teacher,  to  issue  an 
order  for  payment  of  her  salary  for  full  term,  where  no  demand  had 
been  made;  Ferguson  v.  Board  of  Education,  7  Oal.  App.  570,  95  Pac. 
166,  holding  in  mandamus,  the  finding  that  no  sufiicient  demand  had 
been  made  would  be  presumed  to  have  been  supported  by  evidence 
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taken;  Cozzeni  v.  Narih  Fork  Ditch  Co.,  2  Oal.  App.  414,  84  Pac. 
346,  holding^  in  mandamuft  to  oompel  ditch  company  to  supply  plain- 
tiff with  water  for  irrigation,  complaint,  which  does  not  allege  that 
there  was  quantity  of  water  sufficient  to  supply  plaintiff  and  all 
others   equally   entitled  theneto,   10   insufficient. 

66  Cal.  442-445,  PEOPLE  v.  FEBBIS. 

To  Constltata  Forgery,  the  IxiBtrumeat  Forged  must  be  one  which, 
if  genuine,  may  injure  vuothier. 

ApproYod  in  Pe<^le  y.  Monroe  (Cal.)*  33  Pac.  777,  holding  though 
an  asmgnmemt  by  public  achool  teacher  of  salary  not  yet  earned  is 
▼odd,  if  it  also  comtains  a  guaranty  of  payment  by  the  assignor,  it 
it  a  subject  for  forgery. 

66  Oal.  446-453,  8HOBB  T.  BEAX7DBT. 

Oorporation  Created  for  PttrpcBes  of  partnership  holds  its  property 
in  trust  as  partnership  aseeta. 

Approved  in  Baldwin  ▼.  Miller  and  Lux,  152  Oal.  457,  463,  92  Pac. 
1033,  1034,  holding  where  members  of  dissolved  partnership  formed 
a  corporation  whdch  took  ovisar  the  firm  assets  for  purpose  of  liquida- 
tion, its  stock  being  divided  among  such  members,  corporation  took 
only  legal  title  in  trust  for  euch  purpose;  Western  Lumber  etc.  Go. 
V.  Merehants'  Amueement  Co.,  13  Oal.  App.  11,  IDS  Pac.  894,  hold- 
ing in  suit  to  foreclose  mechanic's  Iden  an  averment  of  ownership 
by  an  individual  owner,  and  of  a  lease  to  a  corporation  which 
conatructed  the  building  on  his  property,  %  not  ineonsistent  with 
finding  upon  evidenoe  that  the  owner  merely  used  the  corporation 
as  an  agency  for  constructing  the  building;'  Kelly  v.  Ning  Tung 
Ben.  Assn.,  2  Cal.  App.  463,  84  Bac.  322,  holding  upon  evidence  in 
action  for  services  rendered  finding  th»t  auxiliary  corporation  of 
defendant,  to  whom  eervices  were  rendered,  was  merely  an  agency 
of  defendant  waa  justified  and  defendant  wiae  liable;  Turner  v. 
FideMty  Loan  Concern,  2  Cal.  App.  131,  83  Pa^.  66,  holding  where 
the  directors  of  a  corporation  were  the  sole  beneficiaries,  a  previous 
agreement  between  them  when  incorporating  that  stock  was  to  be 
iasiued  for  services  to  be  rend<ened  could  not  be  objected  to  on 
aoconnt  of  the  interest  of  the  directors;  Baley  t.  Lomia  Vista  Ranch 
Co.,  1  Cal.  App.  491,  82  Pac.  68^,  holding  where  a  warehouse  cor- 
poration was  virtually  an  inoorporated  partnership  of  which  its  secre- 
tary ie  the  managing  partner,  he  wss  authorized,  upon  his  storing  hay 
in  the  warehouse,  to  leeue  warehouse  roeeipts  to  himself  individually; 
Hildieth  v.  Montecito  Creek  Water  Co.  (Cal),  70  Pac.  674,  holding 
where  a  corporation  took  the  waters  of  a  creek  for  the  purpoee  of 
distributing  it  to  those  entitled  thereto,  it  was  a  mere  agency  of 
the  parties  entitlied  thereto  and  could  not  deprive  them  of  it. 

Where  Corporation  1b  Defecttvely  Formed  and  acquires  property, 
share  of  incorporators  in  property  is  proportional  to  his  original  con- 
tribution. 

Distinguished  in  Jaoobeon  v.  MeCulIough,  113  Minn.  337,  129  N. 
W.  761,  holding  rule  inapplicable  under  facts. 

Liability  of  Btockholders  in  Case  of  Defective  or  illegal  incorpora- 
tion.    See  note,  17  L.  B.  A.  554. 

66  CaL  453-461,  PICO  v.  PICO. 

A  Defendant  in  B^levin  cannot  have  Judgment  for  a  return  of  the 
propeity,  or  its  value,  nnlees  he  has  claimed  a  return  in  his  answer, 
I  Cal.  Notes — 64 
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Distingnifthed  in  niricK  v.  McOcmauglie^,  63  Neb.  12,  86  K.  W.  151, 
balding  it  not  neceaeary  for  d^fendanit's  answer  to  eentadn  a  prayer 
for  return  in  order  to  suetain  judgmeoo^;  for  return  of  the  property  or 
its  value. 


66  OaL  466-460,  TrRT.T.Tnt  y,  LEWIS. 

Ctovrt  Beiow  has  No  Autborlty  to  Enter  a  different  judgment  or 
pursue  a  different  course  from  that  ddrectod  in  remittitur. 

Approved  in  Galbreath  v.  Wallrieh,  48  Colo.  131,  130  Am.  St.  Bep. 
263,  109  Fto.  418,  holding  where  supreme  court  reversed  judgment 
of  trial  court  with  directione  to  enter  judgment  for  plaintiff,  it  was 
error  to  thereafter  allow  defendant  to  file  eupplemental  answer  and 
eroee-compliaini;  Hall  v.  Biacksnan,  9  Idaho,  559,  75  Pae.  609,  holding 
after  remdttitur  trial  oonrt  could  not  hear  further  evidence  contrary 
to  directions  of  appellate  court;  State  v.  District  Oonrt,  32  Mont. 
24,  79  Pae.  411,  holding  after  affirmance  of  a  judgment  on  appeal 
the  trial  eomrt  baa  no  authority  to  make  an  order  cJlowing  certain 
coets  not  previously  allowed. 

In  Action  to  Foreclose  Bights  of  Vendee  of  Land,  decree  should  fix 
a  day  within  which  defendant  should  pay  or  be  forever  foreclosed. 

Approved  in  Odd  Fellows'  Savings  Bank  v.  Brander,  124  OaL  257, 
56  Pac  111(^  holdin^g  in  such  aotion  it  is  proper  for  court  to  fix 
time  within  whic'h  v«ndee  must  pay  or  be  foreclosed  and  it  is  not  neces- 
sary that  a  sale  be  ordered. 

Bight  to  Amend  Pleadings  after  final  decision  on  appeal.  See  note, 
18  li.  B.  A.  (n.  B.)  264. 

56  Oal.  470-476^  ESTATE  OF  OABTEBT. 

Before  Court  can  Admit  a  Will  to  probate  it  must  require  proof 
of  all  acts  requisite  to  execution  of  vaHd  will. 

Approved  in  In  re  Tyler's  Estate  (OaL),  50  Pac.  928,  holding  where 
will  does  not  on  its  face  show  that  testatrix  subscribed  it  in  pres- 
ence of  witness,  or  declared  it  to  be  her  will,  or  that  witness  signed 
at  her  request  or  in  her  presence,  the  law  will  not  presume  such  acts 
to  have  been  done. 

Comparison  of  Handwriting.    See  note,  62  L.  B.  A.  836. 

56  Cal.  47&-478,  88  Am.  Bep.  66,  HEWITT  v.  ANDEBSON. 

Offer  of  Beward  for  Apprehending  Criminal,  to  be  binding,  must 
have  elements  of  a  contract. 

Approved  in  Smith  v.  VerxKm  County,  188  Mo.  513,  107  Am.  St. 
Bep.  324,  87  a  W.  953,  70  U  B.  A.  59,  holding  one  who  apprehends 
a  felon  before  the  offer  of  reward  and  delivers  him  to  the  authori- 
ties without  knowledge  of  the  offer  is  not  entitled  to  such  reward. 

Bight  to  Go  Behind  Judgment  against  county  or  municipality  on 
mandanuiB  to  enforce.    See  note,  9  L.  B.  A.  (n.  s.)  1057. 

66  Cal  47&-481,  CABPENTEBIA  SCHOOL  DISTBICT  ▼.  HEATH. 
Enf orcemant  or  Oeneral  Bequest  for  charity  or  religion.    See  note, 
14  L.  Bw  A.  (n«  8.)  109. 

66  CaL  481-484,  LAKE  ▼.  TEBBITa 

Miscellaneous. — Cited  in  Kaufman  v.  AU  Persons,  16  Cal.  App.  401, 
117  Pac.  591. 

56  Cal.  484-486^  HIBSHFIELD  ▼.  CENTBAL  PACIFIC  B.  B.  00. 

When  Carrier's  Liability  is  Bednced  to  that  of  warehouseman.  See 
notes,  97  Anu  St.  Bep,  92;  17  L.  H.  A,  694. 
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66  OaL  48»-402,  IJVEBMOBE  T.  WEBB. 

Amanded  Pleading  Appearing  in  JudgmeDt-roll  is  prestuned  on  ap- 
peal to  have  been  reguhurly  served. 

Approved  in  Carter  v.  Paige  (Cal.)i  20  Pae.  730,  holding  on  appeal 
from  judgment  on  judgment-roll  alone  court  would  not  consider  mat- 
ters not  a  part  of  roll. 

Order  Orantliig  IieaTe  to  Amend  Answer  need  not  be  entered  on 
judgment-roll. 

Beaffirmed  in  Segerstrom  v.  Scott,  16  Cal.  App.  260,  116  Pac.  692. 

56  Oal.  49^-498,   SIMMONS  ▼.  HAMILTON. 

That  the  Court  Misapplied  the  Iiaw  to  the  findings  is  ground  for 
new  trial. 

Approved  in  Swift  v.  Occidental  M.  &  P.  Co.  (Oal.),  70  Pac.  471, 
holding  specification  of  error  in  motion  for  new  trial  that  the  decision 
ie  againet  the  law  for  any  reaeon  appearing  on  the  judgment-roll 
can  only  be  eoneidered  on  appeal  from  the  judgment;  Hayford  y. 
Wallace  (Cal.),  46  Pac.  302,  holding  error,  in  that  judgment  is  not 
supported  by  findings,  can  be  considered  only  on'  appeal  from  judg- 
ment and  is  not  a  'M-ecieion  against  the  law"  for  which  a  new  trial 
should  be  granted;  Caldwell  v.  Wells,  16  Idaho,  463,  101  Pac.  813, 
holding  insufficienicy  of  evidence  to  justify  the  judgment  not  ground 
of  motion  for  new  trial;  Johnson  Bros.  v.  Glaspey,  16  N.  D.  340,  113 
K.  W.  604,  holding  verdict  not  responsive  to  iseues  was  not  in  law 
a  verdict. 

What  Qii(eclal  Verdict  must  Contain.  See  note,  24  L.  B.  A.  (n.  s.) 
66. 

Accord  and  Satisfaction  by  part  payment.  See  note,  20  L.  B.  A. 
786. 

56  Oal.  499-508,   O'CONNOR  ▼.  FBASHEB. 

Decision  of  I^nd  Office  is  CondusiYe  as  to  all  facts  upon  which 
validity  or  authority  to  issue  patent  depends  as  ugainst  collateral 
attack  by  persons  not  claiming  paramount  title. 

Approved  in  dissenting  opinion  in  Williams  v.  San  Pedro,  153  Cal. 
51,  94  Pac«  237,  majority  holding  in  suit  to  determine  adverse  claima 
to  land  defendiuits  had  not  shown  sufficient  interest  to  entitle  them 
to  attack  validity  of  surveyor  general's  certificate  of  sale  of  tide  lands 
held  by  plaintiff. 

56  Cal.  508-^13,  SCHUMACEEB  ▼.  TOBEBMAN. 

An  Order  of  City  Council  for  Assessment  for  street  improvement 
on  L  street  "to  B  street"  did  not  include  property  on  line  of  B  street. 

Approved  in  Maynes  v.  Gray,  69  Kan.  49,  76  Pac.  443,  holding 
where  a  party  was  allowed  to  the  15th  of  March  to  make  and  serve 
a  case  for  the  court,  a  service  on  March  15th  was  not  within  the 
time. 

Distinguished  in  Bates  r.  Hadameon,  2  Cal.  App.  578,  84  Pac.  53, 
holding  wh'Ore  aseeesment  was  at  uniform  rate,  fact  that  superintend- 
ent of  storeete  had  assessed  a  lot  for  too  great  an  amount  did  not 
show  invalidity  of  aeeeBsmezit  on  its  fac«,  and  error  should  have 
been  eorrected  by  appeal  to  city  council. 

Injunction  Ues  at  Suit  of  Taxpayer  to  restrain  any  illegal  action 
which  would  increase  the  burden  of  taxation* 

Distinguished  in  Morse  v.  Jacky,  34  Mont.  169,  85  Pac  884,  hold- 
ing injunction  would  not  lie  at  suit  of  a  taxpayer  to  restrain  trus- 
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tees  of  a  fre«  county  high  sehool,  acting  an^«r  a  void  election, 
ftx»n  presenting  to  county  commissioners  estimates  of  tax  rate,  since 
they  eould  not  levy  the  tax. 

Mortgagee  is  not  Kecassary  Party  in  proceeding  for  condemnation 
of  land  for  street  improvenbent. 

Approved  in  Baldwin  v.  Moroney,  173  Ind.  5S3,  91  N.  B.  7,  holding 
provision  for  flervice  of  njotice  on  owner  of  land  to  be  affected  by  a 
drain  does  not  authorize  or  require  service  on  mortgagee;  Rich- 
mond V.  Williams,  102  Va.  741,  47  8.  E.  846,  holding  creditors  secured 
by  deed  of  trus>t  are  not  own*e!rs  of  the  land  within  meaning  of  act 
of  February  19,  1892,  providing  that  ownore  shall  be  given  notice 
before  asseesments  for  improvements. 

Bights  of  Mortgagee  of  PromiBes  taken  hy  eminent  domain.  See 
note,  18  L.  B.  A.  117. 

66  Oal.  61&-622,  88  Am.  Bep.  67,  MEEKS  ▼.  SOUTHEBN  PACIFld 
Bw  B.  00. 

Duty  of  Ballroad  Toward  Trespaasing  Ohlld  on  track  discussed. 

Approved  in  Chicago  etc.  By.  Co.  v.  Pritehard,  J.68  Ind,  416,  79 
N.  E.  513,  holding  railToad  liable  where  engineer  failed  to  stop 
after  notice  of  danger;  York  v.  Pacific  etc.  By.  Co.,  8  Idaho,  585,  69 
Pac.  1045,  hiodding  raikoad  liable  where  child  went  upon  an  unpro- 
tected turntable  near  a  public  place  and  was  injured. 

Distinguished  in  Palmer  v.  Or.  S4iort  Lane  R.  R.  Co.,  34  Utah,  483, 
98  Pac  696,  holding  on  facts  railroad  not  liable  for  failure  to  keep 
lookout  ahead  by  which  danger  might  have  been  foreseen. 

Duty  of  Trainmen,  upon  Perceiving  Unknown  Object,  in  fact  a  tres- 
paseer  heAplees  on  track.    See  nete,  2  L.  R.  A.  (n.  s.)  499. 

Oare  I>tie  to  Sick,  Infirm,  or  Helpless  Persona,  with  whom  no  con- 
tract relation  is  sustained.  See  note,  69  L.  B.  A.  517,  523,  524,  550, 
555. 

NegUgence  on  Part  of  Plaintiff  does  not  release  defendant  from 
liability  unless  it  immediately  or  approximately  contributed  to  result. 

Distinguished  in  Tobin  v.  Omnibus  Cable  Co.  (Cal.),  34  Pac  127, 
holding  defendant  liable  where  plaintiff  was  allowed  to  alight  from 
a  oar  after  it  had  started;  Williams  v.  Southern  Pac.  R.  Co.  (Cal.), 
11  Pac.  850,  and  Williams  v.  Southern  Pac.  B.  Co.  (Cal.),  9  Pac  157, 
both  holding  railroad  not  liable  where  drunken  man  went  to  sleep 
on  track  and  was  injured  by  train. 

Doctrine  of  "Last  Olear  Chance."    See  note,  55  L.  R.  A.  431. 

Decision  upon  Former  Appeal,  being  upon  different  state  of  facta, 
held  not  to  apply. 

Reaffirmed  in  Adams  v.  Thornton,  5  Cal.  App.  458,  90  Pac.  714. 

ConduslTeness  of  Prior  Decisions  on  subsequent  appeals.  See  notoi 
34  L.  R.  A,  345. 

56  Oal.  522-523,  DOUQHEBTT  v.  HAGOIN. 

Verdict  Deciding  Water  Bights  That  Plaintiff  was  entitled  to  "forty 
inches,  miner's  measurement,"  held  too  uncertain. 

Approved  in  Rogers  v.  Overacker,  4  Cal«  App.  340,  87  Pac.  1110, 
holding  judgment  enjoining  diversion  of  water  to  injury  of  plaintiff 
was  fatalHy  uncertain  in  not  specifying  amount  of  water  due  to  plain- 
tiff; DiggB  V.  Porteus  (Cal.),  33  Pac  449,  holding  judgment  in  unlaw- 


1013  NOTES  ON  CAMFOBNIA  BEPOBTS.     56  Gal.  524-554 

fnl  detainer  too  uncertain  as  to  rent  reooverable;  Gardner  t.  Wright^ 
49  Or.  637,  91  Pae.  297,  defining  miner's  in«h  of  water. 

66  OaL  524-^27,  AUOKER  ▼.  McOOT. 

Claimant  must  Actually  Reside  on  Premises  when  declaration  of 
homestead  is  filed. 

Approved  in  Hanlej  v.  Hanley,  4  Cof.  Prob.  474,  and  Malojiey 
T.  Hefer  (Gal.),  15  Pac.  764,  both  reaffirming  rale. 

56  OaL  627-683,  HUBBELL  ▼.  OAMPBELIk 

Beqtiiremeiits  of  Statute  as  to  Tax  Deed  nraet  be  strictly  pursned 
or  deed  will  be  v<oid. 

Approved  in  Baird  v.  Monroe,  150  Oal.  564,  89  Pac  353,  reaffirming 
rule  but  holding  defective  tax  deed  validated  by  curative  act  of 
1903. 

66  CaL  633-638,  88  Am.  Bep.  78,  PEOPLE  ▼.  BAMIBEZ. 

A  Witness  la  not  Incompetent  to  Act  as  interpreter  at  the  exami- 
nation of  other  witneeees  in  case  before  grand  jury. 

Approved  in  People  v.  Sales,  2  Gal.  App.  539,  84  Pac.  296,  holding 
apoa  evidence  interpreter  for  witness  was  properly  allowed;  De  Baca 
▼.  Pueblo  of  Santo  Domingo,  10  N.  M.  39,  60  Pac  73,  holding  ap- 
pointment of  an  intefrpreter  is  in  the  discretion  of  the  court  and  is 
not  appealable. 

Confession,  Though  Made  While  under  influence  of  liquor  given 
him  with  coneent  of  officer  having  him  in  charge,  held  admissible. 

Approved  in  People  v.  Wilkine,  158  Gal.  534,  111  Pac.  614,  ad- 
mitting etatemente  of  defendant  who,  when  taken  handcuffed  and 
shown  body  of  deceased  in  grave  where  found,  said  he  buried  her, 
but,  in  answer  to  question,  denied  killing;  People  ▼.  Siemsen,  153 
Gal  397,  95  Pac  867,  holding  facts  showed  confeesion  sufficiently 
voluntary  to  be  admiserible. 

As  to  When  Oonfession  Voluntary.    See  note,  18  L.  B.  A.  797,  843. 

Inatmction  That  if.  After  Deceased  was  Killed,  if  killed  at  all, 
defendant  fled  from  neighborhood  where  deceased  was  slain,  etc., 
held  not  to  aseume  deceased  was  killed. 

Approved  in  People  v.  Wilkins,  158  OaL  536,  111  Pac.  615,  inetruc- 
tion  that  to  make  killing  murder,  death  must  occur  within  year 
and  day  after  blow,  does  not  aseume  there  was  a  killing,  against 
defense  of  suicide 

Admissibility  of  Evidence  Qiven  through  interpreter.  See  note, 
17  L.  B.  A.  813. 

Bight  to  Testify  to  Character  from  peonsonal  knowledge.  See  note, 
22  L.  B.  A.  (n.  a)  656. 

66  OaL  639-664,   00-OPEBATIVE  ASSOOIATION  ▼.   PHILLIPS. 

Equity  will  not  Enforce  a  Contract  unless  it  is  complete  and  cer- 
tain as  to  terms. 

Approved  in  Jules  Levy  ft  Bro.  v.  Mautz,  16  Gal.  App.  669,  117  Pac. 
937,  applying  rule  to  contract  for  purchase  of  goods  for  period  of 
years,  where  price  and  terms  of  sale  were  to  be  ascertained  by  future 
agreement  and  terms  were  never  agreed  upon;  Phelan  v.  Neary,  22 
6.  D.  270,  117  N.  W.  145,  holding  specific  performance  will  be  denied 
unless  the  minds  of  the  parties  met  and  mutually  agreed. 


66  Gal.  559-592    N0TB8  ON  CALIFORNIA  BEPOBTS.  1014 

66  Oal.  659-562,  WIUaKaOK  ▼.  MEBBILK 
Decisloii  of  Ck>iirt  on  Former  Appeal  is  law  of  ea«e. 
Approved  in  People  ▼.  Bennetit  (Cal.)i  50  Pae.  704,  iLoMin;  supreme 

coiuri  could  not,  on  a  eeeond  appeal  in  eame  caae^  review  its  former 

deciaion. 
Oondusi^enesa  of  Prior  Decisioni  on  eubsequent  appeals.    See  .note, 

84  L.  B.  A.  338. 

56  CM.  563-567,  BBODBIB  T.  BKODBIB. 

I>ecree  Settling  Aocount  of  Onardian.  Is  Binding  on  both  g^uardian 
and  eureties. 

Approved  in  Bell  v.  Wilaon,  159  CaL  64,  112  Paou  1103,  final  judg- 
ment in  proceeding  by  aesignee  of  distributee  to  compel  agent  for 
nonresident  distributee  to  account  ia  binding  oo  agent  and  hia  sure- 
tiee. 

Effect  Againjit  Surety  of  Jndgment  against  officer.  See  note^  52 
Li  Bl  A.  186L 

66  Oal.  571-581,  OSGOOD  ▼.  EL  DOBADO  WATEB  ETC.  CO. 

Tlie  Principle  of  Prior  Appropriation  of  Water  in  Califarnia,  which 
hae  been  recognized  and  sanctioned  by  local  cuetom  and  decisiona, 
was  expressly  recognized  by  act  of  Congress  of  July  26,  1866. 

Approved  in  Bradley  v.  Fallbrook  Irr.  Dist/,  68  Fed.  957,  but  hold- 
ing taking  of  private  property  within  an  irrigation  district  under 
state  law  for  purpose  of  furnishing  water  to  land  owners  alone  and 
not  for  general  use  of  all  inhabitants  is  not  «  public  use  such  aa 
will  justify  power  of  eminent  domain. 

Bight  of  Prior  Appropriator  of  Water.    See  note,  30  L.  B.  A.  672. 

If  a  Person  haa  Acquired  a  Veated  Bight  to  appropriate  water  on 
public  hind,  thia  right  ia  reeerved  in  a  patent  .lesued  to  another  for 
the  land. 

Approved  in  Wutchumna  Water  Co.  v.  Pogue,  151  Cal.  Ill,  90  Pac. 
364,  and  Lux  V.  Haggin  (Cal.),  4  Pac.  925,  926,  934,  both  reaffirming 
rule. 

Bights  of  an  Approprlator  on  Completion  of  Work  relate  back  at 
least  to  commencement  of  work. 

Approved  in  Miocene  Ditch  Oa  v.  Jacobeen,  146  Fed.  682,  77  C. 
C.  A.  106,  reaffirming  rule;  McFarland  v.  Alaska  Perseverance  Mining 
Co.,  3  Alaska,  334,  336,  stating  what  eonatitutea  a  valid  appropria- 
tion of  water. 

Abandonment  or  Lom  of  Bights  of  pirior  appropriatora  of  water. 
See  note,  30  Ii.  B.  A.  267. 

56  Cal.  582-588,  SHEIiDON  ▼.  aUKK. 

Belief  Which  may  be  Granted  on  InterventloiL  See  note,  123  Am. 
St  Bep.  312. 

56  CaL  588-592,  BEAVIS  ▼.  COWELL. 

When  No  Venue  is  Stated  in  Affidavit^  presumption  is  that  it  waa 
taken  within  the  jurisdiction  of  officer  taking  it. 

Approved  in  County  Bank  of  San  Luis  Obispo  v.  Jack,  148  Cal. 
441,  113  Am.  St.  Bep.  285,  83  Pac.  706,  holding  an  affidavit  of  service 
of  eummons  which  ia  silent  as  to  venue  of  notary  will  be  pre- 
flfumed  to  have  been  made  in  the  proper  county. 
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An  Attorney  in  a  Cam  Who  li  Also  a  Notaxy  may  take  an  a£Sdavit 
to  be  used  in  the  case. 

Approved  in  Genest  v.  Las  Vegas  etc.  Bldg.  Assn.,  lil  N.  M.  2M,  6T 
Pae.  746,  and  Hankins  y.  Helms,  12  Ariz.  182,  100  Pae.  461,  both  re- 
affirming rule. 

Change  of  Venue  on  Ground  of  Oonyenience  of  witnesses  is  matter 
within  discretion  of  court. 

Approved  in  Bird  v.  Utica  Gold  ICin.  Co.,  2  Cal.  App.  673,  86  Pae 
509,  holding  order  denying  motion  for  change  of  venue  based  upon  the 
convenience  of  witnesses  was  not  error. 

66  OaL  600-606,  BITU>ABI>  ▼.  HI8  OBEDITOBS. 

An  Instruction  Oonyeylng  Idea  That  Jury  is  not  authorized  to  find 
fraud  on  simple  preponderance  of  evidence  is  erroneous. 

Approved  in  Virginia  F.  &  M.  Ins.  Co.  v.  Hogue,  105  Va.  362,  54 
S.  E.  10,  but  holding  evidence  of  fraud  when  charged  as  a  ground  for 
rescinding  a  contract  must  be  clear  and  satisfactory. 

Where  TraDBcrlpt  is  IJnneceaBarlly  Volnznluoiia,  appellant  not  al- 
lowed costs. 

Reaffirmed  in  Estate  of  Pease,  149  Cal.  173,  85  Pae.  152. 

56  Oal.  612-615,  T0WK8END  y.  OOPEIiANB. 

Certiorari  can  Only  be  XJsed  for  purpose  of  reviewing  judicial  acts. 

Approved  in  Cook  v.  Civil  Service  Commission,  160  Cal.  597,  117 
Pae.  666,  denying  right,  by  certiorari,  to  review  conducting  by  civil 
service  commission  of  examination  for  promotion  to  battalion  chief 
of  fire  department,  and  doclaration  of  percentages  obtained  by  candi- 
dates; State  ▼.  White  Pine  County,  31  N«v.  117,  101  Pae.  105, 
holding  writ  of  certiorari  would  not  lie  to  review  the  action  of  the 
board  of  county  commissioners  in  contracting  for  indexing  of  records 
of  county  recorder. 

Remedy  of  Lowest  Bidder  for  Refusal  to  award  oontraet.  See  note, 
30  L.  B.  A.  (n.  s.)  130. 

56  Oal.  616-619,  BBTAN  ▼.  SWATMT. 

An  Executory  Contract  for  Sale  of  Land  is  extinguished  by  the  de- 
livery and  acceptance  of  a  deed  in  pursuance  thereof. 

Approved  in  Horner  v.  Lowe^  159  Ind.  410,  64  N.  E.  220,  holding 
grantee  who  accepted  deed  could  not  later  complain  that  it  did  not 
iu  elude  certain  lots  intended  to  be  conveyed. 

66  OaL  619-624,  BEATTY  ▼.  DIXON. 

Equity  has  Jurisdiction  to  Determine  Boundary  affecting  rights  of 
large  number  of  persons. 

Approved  in  Sierra  County  v.  Nevada  County,  155  Cal.  11,  99  Pae. 
375,  holding  equity  has  jurisdiction  of  suit  by  a  county  against  an 
adjoining  county  to  restrain  latter  from  exercising  jurisdiction  over 
territory  alleged  to  be  within  its  boundaries,  but  claimed  by  latter 
county. 

Suit  to  Ascertain  and  Declare  Boundaries.  See  note,  119  Am.  St. 
Bep.  70. 

56  OaL  626-^627,  QTHOaLE  y.  TBUMBO. 

A  Court  Oommissloner  has  No  Jurisdiction  to  appoint  a  receiver. 

Approved  in  Jackson  v.  Puget  Sound  Lumber  Co.  (CaL),  52  Pae. 
839,  holding  court  commissioner  had  no  authority  to  take  proof  and 
report  conclusions  thereon,  as  to  issues  raised  in  pleading. 
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66  OoL  629-630,  aHZ&ABOELU  ▼.  OBBENB. 

Failure  to  Senro  Copy  of  Oomplaint  with  siiininonB  ii  not  grouiid  of 
demurrer. 

Approved  in  Columbia  Savings  Assn.  v.  Clause,  13  Wyo.  176|  78  Pae. 
710^  holding,  on  demurrer  to  petition,  the  court  cannot  look  at  process, 
return  of  service,  or  other  parts  of  record  to  ascertain  when  action 
was  commenced. 

Title  or  Possessioxi  of  Seal  Estate  is  not  put  in  issne  in  action  for 
rent  bj  answer  den3ring  plaintiff's  title. 

Approved  in  Ashton  v.  Golden  Gate  Lumber  Co.  (Cal.),  58  Pae.  8, 
holding  where  plaintiff  had  such  title  under  deed  of  trust  as  enables 
him  to  execute  lease  for  term  not  exceeding  life  of  beneficiary,  his 
tenant  cannot  deny  his  title  in  action  to  recover  rents  accruing  after 
death  of  beneficiary,  though  such  title  ceased  on  the  death. 

66  Cal.  63I7632,  GLENN  t.  ABNOLD. 

Mortgage  of  Personal  Property  not  Such  as  may  be  mortgaged  under 
Civil  Code,  section  2955,  is  not  valid  against  attaching  creditor  unless 
mortgagee  has  taken  possession. 

Approved  in  Old  Settlers'  Investment  Co.  v.  White,  158  Cal.  240,  110 
Pae.  924,  reaffirming  rule;  Bank  of  Ukiah  v.  Gibson  (Cal.),  39  Pae. 
1070,  1071,  holding  a  chattel  mortgage  on  property  other  than  that 
authorized  to  be  mortgaged  by  Civil  Code,  section  2965,  is,  as  a  com- 
mon-law mortgage,  valid  against  all  persons  except  subsequent  cred- 
itors and  bona  fide  purchasers. 

66  CaL  642-646,  WEDEKIND  v.  CBAIG. 
Location  of  Mining  Claim.    See  note,  7  L.  B.  A.  (n.  s.)  794. 

66  Cal.  647,  PEOPUB  v.  WILI.IAMS. 

Beclamation  Districts  are  Pnbllc  Corporations. 

Approved  in  People  v.  San  Joaquin  Valley  Agr.  Assn.,  191  Cal.  805, 
&1  Pae.  744,  holding  a  district  agricultural  association  organized  under 
the  act  of  April  15,  I860,  is  a  public  agency  of  the  state;  Beclamation 
i^ist.  No.  70  V.  Sherman,  11  Cal.  App.  405,  106  Pae.  280,  holding  rec- 
lamation districts  may  be  created  by  special  acts;  Whipple  v.  Tux- 
worth,  81  Ark.  402,  99  9.  W.  90,  holding  improvement  district  of  a 
city  to  be  a  corporation;  Mound  City  Iiand  etc.  Co.  v.  Miller,  170  Mo. 
256,  94  Am.  St.  Bep.  727,  70  S.  W.  726,  60  L.  B.  A.  190,  applying  rule 
to  drainage  districts. 

66  CaL  648-649,  PEOPLE  ▼.  BOGGS. 

Survey  of  Boundary  Une  Between  Two  Countiefl  approved  by  sur- 
veyor general,  under  section  3872,  Political  Code,  is  conclusive. 

Distinguished  in  Sierra  County  v.  Nevada  County,  15&  Cal.  12,  14, 
99  Pae.  376,  377,  holding  county  could  maintain  suit  in  equity  to  re- 
strain an  adjoining  county  from  exercising  jurisdiction  over  territory 
alleged  to  be  within  its  boundaries  but  claimed  by  latter  county, 
though  no  official  survey  has  been  made. 

56  C^.  64&-665,  EWING  v.  OBOVIIJ.E  MINING  CO. ' 

Corporation  cannot  Issue  Stock  except  for  money  paid,  labor  done, 
or  property  actually  received. 
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Approved  in  Turner  ▼.  Fidelity  Loan  Concern,  2  C^l.  App.  131,  83 
Pae.  66,  holding  iseaance  of  stock  of  corporation  to  hicorporators  held 
to  be  in  consideration  of  services  and  paid-np  stock. 

The  First  Clanaa  of  Article  xn,  Section  11,  of  the  Constitation  if 
self -executing;  the  last  clause  is  not. 

Approved  in  Ex  parte  McNaught,  23  Okl.  292,  1  Okl.  Cr.  266,  100 
Pac.  29,  holdiog  section  17,  article  n  of  the  Constitution  of  Oklahoma, 
providing  that  no  person  shall  be  prosecuted  otherwise  than  by  pre- 
sentment or  indictment  or  by  information,  is  self -enforcing. 

Self-executing  Oonstitational  ProvliilonB.    See  note,  16  L.  B.  A.  282. 

Power  to  Increase  Capital  Stock  of  corporation,  dee  note,  38  L.  B. 
A.  618. 

Miscellaneous. — Cited  in  Speer  v.  Stephenson,  KS  Idaho,  722, 102  Pac. 
970,  holding  act  of  March  11,  1909,  which  provides  for  a  contest  of  a 
water  permit  issued  and  vests  power  in  state  engineer  to  cancel  such 
permit,  does  not  vest  such  officer  with  judicial  power. 
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67  Oal.  S-7,  40  Am.  Sep.  107,  Hl^NDT  t.  DINKEBHO^F. 

Personal  Property  Annexed  to  Kealty  retains  its  character  as  sucli, 
if  parties  so  intended  in  annexing  it,  unless  so  merged  in  realty  that 
its  identity  is  lost,  or  it  cannot  be  removed  without  practical  destruc- 
tion. 

Approved  in  Western  Union  Tel.  Co.  v.  Modesto  Irr.  Co.,  149  Cal. 
605,  87  Pac.  192,  telegraph  line  on  railroad  right  of  way  through 
irrigation  district  not  taxable  as  realty  by  irrigation  district;  Best 
Manufacturing  Co.  v.  Cohn,  3  Cal.  App.  659,  660,  86  Pac.  830,  mining 
machinery  sold  to  lessee  of  mine  on  conditional  sale  not  subject  to 
foreclosure  by  lessor  for  nonpayment  of  purchase  price  of  mine;  Cart- 
wright  v.  Widemann,  9  Haw.  690,  holding  milling  machinery  not  fix- 
tures as  between  tenant  and  landlord,  who  distrained  for  rent. 

Fixtures  Betainlng  by  Agreement  the  character  of  personal  prop- 
erty.   8ee  notes,  84  Am.  St.  Bep.  900;  1*9  L.  B.  A.  443. 

Distinguished  in  Miller  v.  Waddingham  (Cal.),  25  Pac.  690,  holding 
houses  built  on  mudsills  resting  on  undisturbed  soil  are  afSxed  to  soil, 
and  cannot  be  removed  therefrom  by  vendee  who  built  them  to  pay 
contractor  during  work;  McGrillis  v.  Cole,  25  B.  I.  16^,  106  Am.  St. 
Bep.  875,  56  Atl.  109,  owner  of  land  entitled  to  engine  placed  in  mill 
by  third  party  upon  agreement  with  one  in  possession  under  contract 
for  purchase  of  land,  that  title  to  engine  was  to  remain  in  seller  until 
paid  for,  owner  not  knowing  of  such  agreement,  and  purchaser  of 
land  having  defaulted  on  his  contract. 

67  OaL  16-19,  SWEENEY  t.  CENTBAI.  PAOIFIO  B.  B.  OO. 

Serv^t  Voluntarily  Entering  upon  Employment,  dangers  and  haz- 
ards of  which  are  known  to  him,  assumes  risks. 

Approved  in  Brown  v.  Central  Pac.  E.  Co.  (Cal.),  12  Pac.  513,  hold- 
ing railroad  liable  for  death  of  conductor  on  theory  his  negligence, 
which  was  shown,  did  not  proximately  contribute  to  accident;  Magee 
V.  North  Pac.  Coast  B.  Co.  (Cal.),  20  Pac.  712,  holding  railway  brake- 
man  assumed  risk  of  injury  from  collision  with  cattle  on  tracks  when 
he  knew  of  defective  fences  and  frequency  of  cattle  on  track. 
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Distingaished  in  Poll  ▼.  Numa  Block  Coal  Co.,  149  Iowa,  109,  127 
N.  W.  1107,  33  L.  B.  A.  (n.  8.)  646,  miner  does  not  assume  risk  of  in- 
jury from  notorious  disregard  hj  owner  of  statutory  duty  to  maintain 
proper  cover  over  cage. 

Verdict  i«  "Against  Iaw**  Wlien  Jury  DiaregaxdB  law  given,  or  finds 
wholly  contrary  to  evidence. 

Approved  in  Gagnier  v.  City  of  Fargo,  12  S.  D.  236,  96  N.  W.  843, 
holding  specification  of  error  that  verdict  is  "against  law'"  does  not 
raise  question  of  sufficiency  of  evidence  to  justify  verdict. 

Obligation  of  Bailroad  to  Employees  as  to  fencing  track.  See  note, 
25  K  B.  A.  321. 

67  Oal.  19-20,  SHELDON  ▼.  DALTON. 

Appeal  Taken  After  Death  of  one  of  adverse  parties  and  before 
substitution  of  his  successor  will  be  dismissed  as  premature. 

Approved  in  McCormick  ▼.  Shaughnessy,  19  Idaho,  46S,  114  Pae.  22, 
following  rule;  Deiter  v.  Kiser,  15S  Cal.  26-2,  110  Pac.  922,  attorney 
cannot  give  notice  of  appeal  after  death  of  party  without  authority 
from  his  successor. 

67  Oal.  20-40,  BEE80N  ▼.  OBEEN  MOUNTAIN  GOLD  MIN.  OO. 

One  to  Whom  Employer  Gives  Oharge  of  his  business,  with  power  to 
choose  assistants,  to  control  and  discharge  them,  is  not  fellow-servant 
with  those  employed  under  him  so  as  to  relieve  employer  from  lia- 
bility for  his  negligence  either  for  personal  acts  or  in  choosing  such 
servants. 

Distinguished  in  Sehwind  v.  Floriston  Pulp  and  Paper  Co.,  5  CaL 
App.  203,  89  Pac.  1060,  holding  yard  foreman  fellow-employee  of  work- 
men employed  in  pulp-mill. 

Vice-prlncipalship  as  Determined  with  reference  to  character  of  act 
causing  injury.     See  note,  54  L.  B.  A.  38. 

Vice-prlncipalship  Considered  With  Reference  to  superior  rank  of 
negligent  servant.    See  note,  51  L.  B.  A.  561,  563. 

IiOflB  of  Society  of  Husband  is  Element  of  damage  in  action  by  wife 
for  wrongful  death. 

Approved  in  Peters  v.  Southern  Pac.  Co.,  160  Cal.  70,  116  Pac. 
409,  Simoneau  v.  Pacific  Electric  By.,  159  Cal.  505,  115  Pac. 
326,  Buppel  v.  United  Bailroads,  1  Cal.  App.  670,  92  Pac.  1074,  and 
Mize  V.  Bocky  Mt.  Bell  Tel.  Co.,  38  Mont.  535,  129  Am.  St.  Bep.  659, 
100  Pac.  97^,  all  following  rule;  Bond  v.  United  Bailroads,  159  Cal. 
278,  283,  113  Pac.  370,  371,  damages  to  mother  for  wrongful  death  of 
robust  son,  earning  good  wages,  not  confined  to  value  of  his  services 
to  time  of  his  majority,  but  jury  should  consider  their  relations  and 
probability  of  continued  support;  Hale  v.  San  Bernardino  Valley  Trac- 
tion Co.,  156  Cal.  716,  106  Pae.  85,  applying  rule  in  action  by  wife 
for  wrongful  death  of  husband;  Clark  v.  Tulare  Lake  Dredging  Co., 
14  Cal.  App.  434,  112  Pac.  572,  jury  should  consider  loss  of  comfort, 
society,  and  protection  of  son  as  element  affecting  damages  to  mother; 
Anderson  v.  Great  Northern  By.  Co.,  15  Idaho,  520,  99  Pac.  92,  93, 
upholding  refusal  to  strike  out  allegation  of  injury  to  "welfare,  com- 
foTty  and  happiness''  of  parents  by  wrongful  death  of  child. 

Measure  of  BecoYery  for  Death  caused  by  negligence.  See  note, 
17  L.  B.  A.  71. 

Servant  Assumes  All  Ordinary  Bisks  of  employment,  except  from 
negligence  of  employer. 
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Approved  in  Hardesty  v.  Largy  Lumber  Co.,  34  Mont.  164,  86  Pac. 
33,  holding  risk  of  injury  from  fall  of  pile  of  lumber  carelessly  piled 
under  direction  of  vice-principal  not  assumed  by  employee. 

Duty  of  Mine  Owners  to  Prevent  Injury  to  employees.  See  note, 
87  Am.  St.  Sep.  559,  572,  573,  577,  580. 

Mi8cellaneou8.-t-C^ted  in  Alder  Co.  v.  Fleming,  150  Fe^.  597,  86. 
G.  C.  A.  419,  referring  to  principal  case  as  instance  of  action  brought 
under  statute  giving  right  of  action  for  wrongful  death. 

67  CaL  44-47.  PABKS  CANAL  ETC.  CO.  Y.  HOTT. 

Appropriator  of  Water  by  Means  of  Ditch  leading  from  natural 
stream  owns  water  as  personal  property  after  it  reaches  his  ditches, 
bat  water  above  diversion  point  is  part  of  realty. 

Approved  in  Calkins  v.  Sorosis  Fruit  Co.,  150  Cal.  431,  88  Pac.  1096, 
holding  water  withdrawn  from  natural  stream  is  personal  property 
of  appropriator;  Duckworth  v.  Watson ville  Water  etc.  Co.,  150  Cal. 
525,  89  Pac.  341,  holding  appropriator  has  no  title  in  water  in  natural 
stream  before  it  reaches  point  of  diversion. 

Bight  of  Prior  Appropriator  of  Water.    See  note,  30  L.  B.  A.  d74. 

Water  Conducted  into  Natural  Stream,  which  is  used  as  conduit,  is 
personal  property. 

Approved  in  Miller  v.  Wheeler,  54  Wash.  437,  103  Pac.  644,  23  L. 
B.  A.  (n.  B.)  1065,  party  conducting  water  into  stream  used  as  con- 
duit can  take  out  only  amount  turned  in. 

57  Cal.  48>49,  BOOT,  NEILSON  ft  CO.  Y.  BBYANT. 

Mechanic's  Lien  Acqnired  Between  Execntlon  and  recording  of 
mortgage  held  subject  to  mortgage  unless  mechanic  had  no  notice  of 
existence  of  mortgage. 

Approved  in  Pacific  States  Savings  etc.  Co.  v.  Dubois,  11  Idaho,  326, 
83  Pac.  515,  holding  lien  of  mortgage  prior  to  later  acquired  mechan- 
ics' liens. 

Distinguished  in  dissenting  opinion  in  Pacific  States  Savings  etc. 
Co.  V.  Dubois,  11  Idaho,  334,  83  Pac.  517,  majority  holding  lien  of 
mortgage  prior  to  later  acquired  mechanics'  liens. 

67  CaL  49-51,  McBETH  Y.  McINTTBE. 

Where  Plaintiff  Gives  Indemnity  Bond  to  Constable  to  protect  him 
upon  sale  of  property  owned  by  others  than  execution  debtor,  and, 
after  sale,  owners  recover  judgment  against  constable,  assignment  of 
bond  to  them  and  release  of  constable  does  not  release  obligors  on 
bond. 

Approved  in  Stephens  v.  Pennsylvania  Casualty  Co.,  135  Mich.  194, 
97  N.  W.  688,  holding  liability  of  insurer  of  street  railway  company 
against  loss  by  injuries,  who  agrees  to  defend  damage  suits,  becomes 
fixed  when  judgment  is  had  against  company  although  judgment  has 
not  been  paid. 

67  CaL  61^6,  I.ADDA  Y.  HAWI£Y« 

contract  of  Pre-emptor  of  Public  Land,  before  payment,  to  cut  tim- 
ber on  land  is  void,  unless  cutting  is  to  enable  him  to  cultivate  land 
or  for  use  of  navy. 

Approved  in  Glass  v.  Basin  &  Bay  State  Min.  Co.,  31  Mont.  31,  77 
Pac.  304,  holding  void  contract  for  sale  of  stock  by  company  in  con- 


57  Cal.  56-82    NOTES  ON  CALIFOKNIA  EEPORTS.  1023 

sideration  of  owners  being  made  officers  of  company;  Combs  v.  Miller, 
24  Okl.  579,  103  Pac.  591,  holding  void  note  given  for  right  of  posses- 
sion to  Indian  landa  to  treepaseers  thereon;  McLanghlin  v.  Ardmore 
L.  &  T.  Co.,  21  Okl.  177,  95  Pac.  781,  holding  void  note  given  in  con- 
sideration of  deed  to  land  held  in  violation  of  federal  statute. 

Bight  to  Cnt  Timber  on  Public  Land.  See  note,  70  L.  B.  A.  892, 
896. 

67  Oal.  66-64,  HILI.BCAN  y.  NEWINGTON. 

Parties  Severally  Diverting  Water  from  Stream  so  as  to  reduce 
amount  available  for  use  of  plaintiff,  to  which  he  was  entitled,  may 
be  joined  in  action  to  restrain  continuance  of  diversion. 

Approved  in  Crawford  Co.  v.  Hathawav,  67  Neb.  370,  108  Am.  St. 
Bep.  647,  93  N.  W.  796,  60  L.  B.  A.  869,  upholding  suit  in  equity  to 
determine  rights  of  large  number  of  persons  claiming  right  to  divert 
waters  of  stream. 

Criticised  in  Draper  v.  Brown,  115  Wis.  369,  91  N.  W.  1003,  holding 
party  drawing  water  from  lake  and  two  others  controlling  dam  and 
lock  on  streams  flowing  into  lake  properly  joined,  in  action  to  main- 
tain lake  level. 

Disapproved  in  San  Company  v.  Wyatt,  48  Tex.  Civ.  353,  107  S.  W. 
935,  holding  three  oil  companies  severally  laying  pipes  in  front  of 
plaintiff's  premises  improperly  joined  in  action  for  damages  to  prem- 
ises. 

ActlonB  Against  Two  or  More  Persona  creating  or  maintaining  a 
nuisance.     See  note,  118  Am.  St.  Bep.  878. 

Pollntion  of  Stream  by  Mining.    See  note,  24  L.  R  A.  65. 

67  OaL  65-68,  LOBD  v.  8AWTEB. 

Possession  of  Land  may  be  Adverse  to  all  others,  though  held  sub- 
ject to  claim  of  United  States. 

Approved  in  Blumer  v.  Iowa  B.  B.  Land  Co.,  129  Iowa,  39,  113  Am. 
St.  Bep.  444,  105  N.  W.  344,  holding  possession  under  timber  culture 
claim  to  be  adverse  to  another  claimant  to  same  land;  Boe  v.  Arnold, 
54  Or.  66,  102  Pac.  294,  one  claiming  by  adverse  possession  as  against 
all  except  United  States,  and  seeking  to  obtain  patent,  may  assert  ad- 
verse possession  against  one  claiming  to  be  owner  under  prior  grant. 

Effect  of  Warranty  Deed  to  Prevent  Assertion  of  title  by  adverse 
possession  subsequently  initiated.    See  note,  25  L.  B.  A.  (n.  s.)  129. 

67  Oal.  78>80,  40  Am.  Bep.  110,  GBIDLET  ▼.  DOBK. 

Wager  on  Besnlt  of  Horserace  is  unenforceable  as  being  against 
public  policy. 

Approved  in  Union  Collection  Co.  v.  Buckman,  150  OaL  161,  119 
Am.  St.  Bep.  164,  8S  Pac.  709,  9  L.  B.  A.  (n.  s.)  568,  holding  void  as 
contra  bonos  mores  gambling  debt  as  consideration  for  note;  McGinley 
V.  Cleary,  2  Alaska,  276,  holding  property  transferred  in  consideration 
of  gambling  debt  could  not  be  recovered  in  equity. 

Defenses  to  Notes  and  Other  ObUgations  given  for  gambling  debta 
See  note,  119  Am.  St.  Rep.  174. 

Legality  of  Wagers.    See  note,  IS  L.  B.  A.  861. 

57  CaL  81-82,  ESTATE  OF  KELLY. 

Public  Administrator  has  Better  Bight  to  letters  than  nominee  of 
married  daughter  of  intestate. 
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Pistinguished  in  Estate  of  Bergin,  3  Oof.  Prob.  291,  pubUe  admin- 
istrator is  not  entitled  to  letters  with  will  annexed,  as  against  resident 
devisee  in  foreign  will  who  files  authenticated  copy  thereof  and  of  its 
foreign  probate,  with  petition  for  letters. 

Bight  Of  One  First  Bntitled  to  administration  to  nominate  third 
person.    See  note,  22  L.  B.  A.  (n.  s.)  1163. 

57  Cal.  83-85,  40  Am.  Sep.  112,  PEOFIiE  v.  OABIiTON. 

In  Trial  for  Manslaughter,  Evidence  of  statements  of  deceased, 
made  before  meeting  accused,  to  effect  that  he  did  not  intend  to  as- 
sault him,  are  inadmissible. 

Approved  in  People  v.  Driggs,  12  Gal.  App.  ^46,  108  Pae.  64,  hold- 
ing inadmissible,  in  trial  for  forgery,  hearsay  declarations  of  owner 
of  land  in  whose  name  lease  was  forged,  made  outside  hearing  of  de- 
fendant and  not  part  of  res  gestae. 

67  OaL  88-91,  PEOPI^  ▼.  GX7MMINOS. 

Error  in  Spelling  Word  In  Forged  Instrument  held  not  to  be  such 
variance  from  correctly  spelled  copy  set  forth  in  indictment  as  to 
exclude  original  from  jury  in  forgery  trial. 

Approved  in  People  v.  Crane,  4  Cal.  App.  146,  87  Pae.  240,  holding 
insertion  of  word  "signed"  before  signature  of  forged  check  in  copy 
set  forth  in  information  not  such  variance  from  original  as  to  preclude 
its  admission  in  evidence. 

67  CaL  92^3,  EX  PARTE  AH  TOT. 

City  may  Pass  Ordinance  for  License  Tax  as  police  regulation,  in 
absence  of  statutory  prohibition. 

Approved  in  John  Bapp  ft  Son  v.  Kiel,  159  Cal.  707,  115  Pae.  653, 
holding  void  provision  for  license  tax  in  ordinance  intended  solely  for 
purposes  of  regulation. 

Constitutional  laimitations  on  Power  to  impose  license  or  occupa- 
tion taxes.    See  note,  129  Am.  St.  Bep.  276. 

67  OaL  94-96,  EX  PABTE  WOI.FF. 

Unlawful  Killing  must  be  Accompanied  with  clear  and  deliberate 
intent  to  take  life  in  order  to  constitute  murder  in  first  degree. 

Approved  in  People  v.  Quimby,  6  Cal.  App.  488,  9C  Pae.  496,  criti- 
cising instruction  as  to  intent  necessary  to  constitute  murder  in  first 
degree. 

67  Oal.  10^104,  PEOPLE  ▼.  CAB  SOY. 

Party  has  Bight  to  Put  Questions  to  juror  to  show  not  only  that 
there  exist  grounds  for  challenge  for  cause,  but  to  elicit  facts  to  en- 
able party  to  decide  whether  or  not  ho  will  make  peremptory  chal- 
lenge. 

Approved  in  Bichards  v.  United  States,  175  Fed.  932^  99  C.  C.  A. 
401,  holding  it  within  discretion  of  court  to  exclude  question  to  juror 
by  defendant  as  to  whether  he  would  consider  it  fraudulent  to  loan 
homestead  applicant  money  to  pay  fees  and  commissions,  in  trial  for 
conspiracy  to  obtain  public  lands  by  fraud. 

Counsers  Bight  to  Examine  Juror  on  his  voir  dire  to  determine 
whether  to  exercise  right  of  peremptory  challenge.  See  note,  109  Am. 
St.  Bep.  566. 
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67  CaL  104-107,  PEOPLE  ▼.  TISDALE. 

ConsUtatloxial  Ghutranty  Existing  at  Time  of  commiBsion  of  offenBO 
cannot  be  taken  away  by  legislatqre. 

Approved  in  dissenting  opinion  in  Halloak  ▼.  United  States,  165 
Fed.  426,  420,  majority  holding  act  reducing  number  of  peremptory 
challenges  violated  no  right  of  defendant,  whose  offense  was  com- 
mitted before  passage  of  act. 

Statute  Wliich  Changes  Elements  of  Existing  Statutory  Offense  or 
punishment  therefor  operates  as  repeal  pro  tanto  of  former  statute. 

Approved  in  Morgan  v.  United  States,  148  Fed.  193,  78  C.  C.  A.  323, 
holding  United  States  Compiled  Statutes  of  1901,  pages  1529,  1530,  re- 
peal by  implication  so  much  of  section  2461,  Revised  Statutes,  as  re- 
lated to  cutting  or  removing  timber  from  public  lands  with  intent  to 
export  same  together  with  penalty;  State  v.  Smith,  56  Or.  25,  107  Pae. 
981,  arguendo. 

Distinguished  in  People  ▼.  McNnlty  (Cal.),  28  Pac.  822,  823,  825, 
holding  Laws  of  1891,  page  272,  amending  sections  1217,  1227,  1229, 
Penal  Code,  ex  post  facto  as  regards  prisoners  awaiting  execution. 

After  Bepeal  of  Statute  Beqniring  That  Violator  should  be  pro- 
ceeded against  by  indictment,  information  cannot  be  sustained  for 
offense  committed  prior  to  repeal. 

Approved  in  State  v.  Smith,  56  Or.  27,  107  Pac.  98)2,  where  statute 
punishing  assault  with  dangerous  weapon  and  robbery  was  repealed 
at  time  of  trial  and  repealing  act  then  in  force  was  inapplicable  to 
accused,  no  penalty  could  be  imposed  on  accused. 

67  Cal.  108-111,  PEOPLE  ▼.  WILUAMS. 
Proof  of  Corpus  DelictL    See  note,  68  L.  B.  A.  67. 

67  CaL  115-130,  PEOPI.E  ▼.  lAMS. 

Character  and  Appearance  of  Witnesses,  and  consistency  and  reason- 
ableness of  their  statements,  may  be  considered  in  determining  cred- 
ibility, weight,  effect,  and  sufficiency  of  testimony. 

Approved  in  People  v.  Waysman,  1  Cal.  App.  ^50,  81  Pac  1088, 
following  rule. 

Character  and  Beputation  of  Deceased  as  affecting  homicide.  See 
note,  3  L.  B.  A.  (n.  s.)  S6&. 

Where  Court  had  Defined  Two  Degrees  of  Murder,  a  following  in- 
struction, beginning,  "From  these  definitions  the  jury  will  see,"  does 
not  leave  jury  in  doubt  as  to  what  previous  definitions  were  referred 
to. 

Beaffirmed  in  People  v.  McBoberts,  1  Gal.  App.  30,  81  Pac.  736. 

It  is  Enough  to  Constitute  Murder  that  party  deliberate  before  act, 
that  he  premeditate  the  purpose  to  slay  before  giving  fatal  blow. 

Approved  in  People  v.  Ye  Foo,  4  Cal.  App.  739,  89  Pac.  453,  approv- 
ing instruction  as  to  intent  in  murder. 

Charge  as  to  Duty  of  Defendant  in  Homicide  to  retreat  to  wall  con* 
sidered  and  approved. 

Approved  in  Foster  v.  Territory,  6  Ariz.  243,  56  Pac  730,  approving 
similar  charge. 

Instruction  as  to  Apparent  Necessity  for  killing  to  justify  homicide 
considered  and  approved. 

Approved  in  Wilson  v.  Territory,  7  Ariz.  51,  60  Pac.  698,  holding 
error,  if  any,  in  instruction  as  to  absolute  necessity  of  killing  to  jus- 
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tify  homicide  cured  by  later  instruction  in  regard  to  reasonable  ground 
for  apprehension  of  injury. 

Evidence  of  Antecedent  Threats  on  trial  for  homicide.  See  notes, 
17  L.  B.  A.  656;  8  L.  B.  A.  (n.  s.)  527. 

57  Oal.  130-182,  PEOPLE  ▼.  SMITH. 
Presumption  of  Continuance  of  Insanity.    See  note,  36  L.  B.  A.  118. 

67  Cal.  U5-147,  PEOPIiE  y.  HUBLEY. 

Presumption  Against  the  Destroyer  (spoliator)  of  evidence.  See 
note,  34  L.  B.  A.  587. 

57  Cal.  142-143,  OI.ABK  ▼.  FOWIiEB. 

Note  OlTen  by  Partner  to  Copartners  not  in  course  of  partnership 
dealings  may  be  sued  on  in  action  at  law. 

Approved  in  Simpson  v.  Miller,  51  Or.  235,  94  Pac.  568,  action  at 
law  lies  to  recover  price  agreed  on  between  copartners  for  transfer 
of  interest  after  complete  accounting. 

67  CaL  150-151,  BBOWNELL  ▼.  FI8HEB. 

In  Action  for  Trespass,  Admission  in  answer  that  defendant  entered 
and  did  injury,  though  claiming  to  act  as  agents  of  swamp  land  dis- 
trict, when  such  district  could  not  have  entered  without  license,  justi- 
fies verdict  for  plaintiff. 

Approved  in  McBae  v.  Blakely,  3  Cal.  App.  172,  §4  Pac.  680,  hold- 
ing, in  action  to  enjoin  maintenance  of  ditch,  finding  for  plaintiff  sus- 
tained by  evidence  of  his  ownership  and  admission  by  defendant  that 
he  constructed  ditch. 

57  Cal.  152,  BUBNETT  V.  FISHEB. 

That  Party  Cutting  Down  PlaintlfTs  Trees  to  make  way  for  levee 
acted  as  agent  for  defendant,  a  reclamation  district,  held  inferable 
by  jury  from  testimony. 

Approved  in  Showers  v.  Zanone  (Cal.  App.),  85  Pac.  858,  holding 
relation  of  agent  between  owner  of  land  who  received  benefit  of  drain- 
age ditch  and  person  who  authorized  work  on  her  account,  inferable 
from  evidence. 

67  CaL  157-160,  SUfflTH  y.  FABGO. 

Bond  to  Belease  Attachment  is  not  void  for  want  of  conformity  to 
requirements  of  statute,  which,  while  prescribing  one  form,  does  not 
prohibit  another. 

Approved  in  Kanouse  v.  Brand,  11  Cal.  App.  671,  106  Pac.  121,  hold- 
ing return  of  execution  unsatisfied  not  prerequisite  to  fix  liability  on 
common-law  bond  to  release  attachment;  Matheson  v.  F.  W.  Johnson 
Co.,  16  S.  D.  348,  92  N.  W.  1084,  and  Dackich  v.  Barich,  37  Mont.  501, 
97  Pac.  935,  both  upholding  bond  to  release  attachment  as  common- 
law  bond. 

Whatever  Obligor  Becites  in  Bond  to  be  true  may  be  taken  as  true 
against  him,  and  need  not  be  averred  in  complaint  on  such  bond,  or 
proved  on  trial. 

Approved  in  Bailey  v.  Aetna  Indemnity  Co.,  5  Cal.  App.  744,  91 
Pac.  418,  holding  conclusive  jagainst  defendant  recitals  in  bond,  not 
in  statutory  form,  given  by  him  to  release  attachment. 
I  Cal.  Notea — 66 
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67  CaL  160-179,  OMNXBUB  K.  B.  €X>.  ▼.  BAIJ>WIK. 

No  Forfeiture  of  Street  Ballway  Frandiise  can  occur  tmless  work  is 
neither  commenced  within  one  year  nor  completed  in  three  years. 

Cited  in  Santa  Bosa  etc.  B.  Co.  v.  Central  St.  By.  Co.  (Cal.),  38  Pac. 
989,  arguendo. 

Under  Section  499,  Oi^ll  Code,  Ordinance  granting  right  of  way  to 
street  railway  for  more  than  five  blocks  over  street  over  which  an- 
other road  has  franchise,  is  void. 

Criticised  in  San  Jose-Los  Gatos  etc.  By.  Co.  v.  San  Jose  By.  Co., 
156  Fed.  457,  458,  84  C.  C.  A.  265,  upholding  franchise  giving  right 
of  way  over  street  for  five  blocks  to  broad  gauge  road  when  street  is 
already  occupied  by  narrow  gauge. 

57  OaL  180-184,  PAOKABD  ▼.  JOHNSON. 

Findings  of  Probative  Facts  are  Sufficient  if  ultimate  fact  flows  as 
necessary  conclusion  therefrom. 

Approved  in  Barry  v.  Beamer,  8  Cal.  App.  203,  96  Pac.  374,  follow- 
ing rule;  Br3raii  v.  Tormey  (Cal.),  21  Pac.  726,  holding  in  quiet  title 
suit  force  of  finding  of  ownership  in  plaintiff  not  destroyed  by  finding 
of  certain  probative  facts  tending  to  show  title  in  defendant. 

Creation  of  PrescriptiTS  Title  by  adversfO  poeseeeion  of  one  cotenant 
See  note,  109  Am.  St.  Bep.  614,  623,  6d4,  626. 

67  OaL  197-200,  SEATTLE  COAL  ETC.  CO.  T.  TH01CA8. 

Relation  of  Bankmirt  Law  to  assignments  and  insolvent  proceedings 
under  state  laws.    See  note,  45  L.  B.  A.  186. 

57  Cal.  205-208,  HABNEY  v.  APPELOATE. 

I4en  for  Street  Assessment  cannot  be  enforeed  in  absence  of  one  of 
parties  in  interest. 

Approved  in  Milliken  v.  Houghton  (Cal.),  4  Pac.  915,  following  rule. 

67  CaL  208-210,  WOOD  ▼.  CUBEEY. 

When  Mlscondnct  or  Negligence  constitute  cause  of  action,  statute 
of  limitations  begins  to  run  from  time  when  defendant  had  been  guilty 
of  such  misconduct  or  negligence. 

Approved  in  Smith's  Cash  Store  v.  First  Nat.  Bank,  149  Cal.  34,  84 
Pac.  664,  5  L.  B.  A.  (n.  s.)  870,  holding  action  for  injury  to  credit 
caused  by  refusal  to  pay  checks  barred  in  two  years  after  such  refusal. 

Liability  for  Malicious  Prosecution  of  civil  action.  See  note,  93 
Am.  St.  Bep.  471. 

57  CaL  215-220,  THOMAS  ▼.  MOODY. 

Contract  of  Defendant  With  Third  Party  to  purchase  wool  held  to 
constitute  third  party  agent  for  defendant  in  dealing  with  plaintiff. 

Approved  in  Band  v.  Columbian  Bealty  Co.,  13  Cal.  App.  447,  110 
Pac.  324,  holding  on  substantially  similar  facts  judgment  must  be  re- 
versed for  inconsistent  findings;  McEee  v.  Cunningham,  2  Cal.  App. 
688,  689,  84  Pac.  262,  263,  holding  hueband,  who  became  owner  of 
goods  ordered  by  wife,  must  pay  therefor;  Larson  v.  CHara,  98  Minn. 
75,  116  Am.  St.  Bep.  342,  107  N.  W.  823,  where  owner  refused  to  con- 
vey land  upon  unenforceable  contract,  return  of  earnest-money  to  her 
agent  did  not  relieve  her  from  liability. 
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57  Oal.  221-224,  ZTMMT.ER  y.  SAN  LUIS  WATEB.OO. 

Becital  in  Deed  That  Grantee  is  About  to  Divert  Waters  of  stream 
flowing  through  grantor's  land,  followed  by  grant  of  right  of  way  to 
conduct  water  over  land  of  grantor,  does  not  estop  grantor  from 
denying  right  of  grantee  to  divert  water. 

Approved  in  Duckworth  v.  Watsonville  Water  ft  Light  Co.,  158  Cal. 
218,  110  Pae.  932,  when  owner  conveyed  riparian  and  water  rights 
belonging  to  land,  and  subsequently  conveyed  to  third  person,  such 
grantee  is  estopped  to  claim  riparian  rights. 

67  CaL  224-226,  OONZALBS  ▼.  BROAD. 

Broker's  Bight  to  OommlMion  on  Sale  cannot  be  defeated  by  defect 
in  vendor's  title. 

Approved  in  Justy  ▼.  Brro,  16  Cal.  App.  522,  117  Pac.  576,  Denis 
V.  Tilton,  120  La.  230,  45  So.  113,  and  Little  v.  Fleishman,  35  Utah, 
569,  101  Pac.  985,  all  following  rule;  Clark  v.  Thompson  ft  Son  Co., 
75  Conn.  164,  52  Atl.  721,  holding  broker  entitled  to  commission  for 
loan  although  lender  declined  on  account  of  cloud  on  title  of  security; 
Bell  V.  Stedman,  88  Neb.  627,  130  N.  W.  258,  broker's  right  to  com- 
missions cannot  be  defeated  by  reason  of  refusal  of  vendor's  wife  to 
join  in  deed. 

Beal  Estate  Broker's  Conunissions  as  affected  by  negligence,  fraud, 
or  default  of  principal,  and  defective  title.  See  note,  43  L.  B.  A. 
609. 

Performance  by  Beal  Estate  Broker  of  contract  to  find  purchaser 
or  effect  exchange.    See  note,  44  L.  B.  A.  603,  605,  614. 

67  Oal.  226-232,  O'NEIL  ▼.  DOKAHUE. 

Cost  Bill  Filed  More  Than  Five  Days  after  notice  of  decision  is 
too  late. 

Approved  in  State  v.  District  Court,  33  Mont.  533,  85  Pac.  368,  re- 
fusing costs  where  memorandum  was  not  served  on  party  to  be  charged 
therewith. 

57  Oal.  2S4-237,  DTBB  ▼.  BBOGAK. 

Power  of  AppeUAte  Court,  upon  Beverslng  Judgment  for  plaintiff 
on  verdict,  to  direct  judgment  for  defendant  without  remanding  for 
new  trial.    See  note,  2  L.  B.  A.  (n.  s.)  364. 

57  CaL  238-242,  ESTATE  OF  PAGE. 

Property  of  Estate  Wben  Becovered  by  suit  must  be  inventoried  as 
assets  and  sold  for  payment  of  debts  in  same  manner  a»  if  decedent 
had  died  seised  thereof. 

Beaffirmed  in  Shiels  v.  Nathan,  12  Cal.  App.  622,  108  Pac.  41. 

Judgment-roU  on  Appeal  from  Order  Settling  account  of  executor 
consists  of  petition  and  accounts,  and  accompanying  reports,  objections 
and  exceptions  thereto,  findings  of  court,  and  order  settling  account. 

Approved  in  In  re  Smith's  Estate  (Cal.),  38  Pac.  951,  and  lu  re 
Dougherty's  Estate,  34  Mont.  342,  86  Pac.  40,  both  following  rule; 
Estate  of  Thayer,  1  Cal.  App.  105,  81  Pac.  659,  refusing  to  take  notice 
of  exception  to  order  settling  account  of  executor  on  appeal  therefrom 
when  order  settling  account  was  only  essential  part  of  judgment-roll 
presented. 

Administrator  cannot  Make  Contract  with  attorney  to  give  him 
interest  in  property  of  estate  for  services  in  recovering  it. 
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Approved  in  Estate  of  Ltund,  1  Cof.  Prob.  154,  following  rale;  In  re 
Davis'  Eetiite,  31  Mont.  424,  78  Pae.  705,  administrator  could  not 
charge  estate  with  attorney's  fees  for  advice  in  regard  to  claims 
antagonistic  to  heirs,  when  he  knew  sach  counsel  represented  antago- 
nistic interests;  Besancon  v.  Wegner,  16  N.  D.  242,  112  N.  W.  965, 
executor  liable  for  attorney's  services  rendered  estate  at  his  request. 

Liability  of  Estate  to  Attorney  employed  by  executor  or  adminis- 
trator.   See  note,  25  L.  B.  A.  (n.  s.)  72,  75. 

CompensatlOB  of  Attorney  for  Services  rendered  in  behalf  of  estate 
is  within  exclusive  jurisdiction  of  probate  coxirt. 

Approved  in  Estate  of  Chittenden,  1  Oof.  Prob.  2,  counsel  fees  in- 
curred by  executor  in  applying  for  letters  are  cha:rge  against  estate 
though  he  renoun-ced  trust  before  letters  issued. 

Mere  Statement  in  Bill  of  Exceptions  that  party  excepted  to  de- 
cision, unaccompanied  by  objection  and.  grounds,  is  not  available  on 
appeal. 

Approved  in  Estate  of  Pareone,  150  Cal.  428,  114  Pac.  571,  where 
record  conrtained  no  bill  of  exceptions,  only  question  considered  it 
whether  record  sustained  decree;  Coghlan  v.  Quartararo,  15  Cal.  App. 
665,  115  Pac.  666,  court  cannot  review  sufficiency  of  evidence  where 
evidence  is  embodied  in  bill  of  exceptione,  which  contains  no  specifi- 
cations of  particulars  in  which  evidence  is  insufficient  to  support 
findingsi 

57  Cal.  242-244,  NASH  v.  HABBia 

Party  Excepting  to  Decision  must  take  proper  steps  to  have  bill  of 
exceptions  settled  showing  matters  on  which  decision  was  made. 

Approved  in  Smith  Table  Co.  v.  Madsen,  30  Utah,  315,  84  Pac.  892, 
reaffirming  rule;  Estate  of  Thayer,  1  Cal.  App.  106,  81  Pac.  659,  re- 
fusing to  consider  parts  of  attempted  appeal  not  included  in  bill  of 
exceptions. 

XXnantliorized  Papers  in  Transcript  in  which  there  is  no  bill  of  excep- 
tions constitute  no  part  of  record  which  can  be  considered  on  appeal. 

Distinguished  in  Williams  v.  Southern  Pac.  B.  Co.  (Cal.),  9  Pac. 
153,  where  statement  on  motion  for  new  trial  is  certified  according 
to  law  and  filed,  it  becomes  part  of  record,  and  will  be  considered  on 
appeal,  if  notice  of  motion  for  new  trial  specifies  motion  based  on 
such  statement. 

67  CaL  245-246,  HABKEB  ▼.  CIiABK. 

A  Personal  Bight  of  Action  Dies  with  person. 

Distinguished  in  Fowden  v.  Pacific  Coast  Steamship  Co.^  149  Cal. 
153,  86  Pac.  179,  holding  rule  does  not  apply  where  death  of  plaintiff 
occurs  after  judgment  in  his  favor  which  has  not  been  vacated. 

57  Cal.  247-260,  AVEBY  ▼.  SUPEBIOB  COUBT. 

Mandamus  Ides  to  Compel  Superior  Court  to  proceed  with  trial  of 
cause  of  which  it  has  jurisdiction  but  refuses  to  try. 

Approved  in  Golden  Gate  Tile  Co.  v.  Superior  Court,  159  Cal.  478, 
114  Pac.  980,  writ  liee  to  compel  trial  of  appeal  from  justice's  court, 
when  superior  court  had  erroneously  determined  it  was  without  juris- 
diction. 

Superintending  Control  and  Supervisory  Jurisdiction  of  superior 
over  inferior  or  subordinate  tribunal.    See  note,  51  If.  B.  A.  36,  108. 
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57  OaL  251-254,  40  Am.  Beii.  115,  TECK  ▼.  ANDEBSOK. 

ProvlflionB  of  Section  6S6,  Penal  Code,  providing  for  forfeittire  of 
tackle  used  in  illegal  fiBhiikg  and  sale  or  destruction  thereof  without 
hearing,  are  void,  as  taking  property  without  due  process  of  law. 

Approved  in  Modern  Loan  Co.  v.  Police  Court,  12  Cal.  App.  589, 
108  Pac.  59,  holding  void  provisions  of  sections  1408,  1409,  so  far  as 
made  applicable  by  section  1586,  Penal  Code,  as  authorizing  ex  parte 
determination  of  title  to  property  taken  from  third  party;  Wing  Wo 
Chan  k  Co.  v.  Hawaiian  Government,  7  Haw.  503,  holding  void  provi- 
sions of  Laws  of  1888,  chapter  67,  in  regard  to  forfeiture  without 
hearing  of  unlabeled  liquors  in  domestic  shipment;  McConnell  ▼. 
McKillip,  71  Neb.  718,  115  Am.  at.  Rep.  614,  99  N.  W.  508,  65  L.  B. 
A.  610,  statute  providing  for  forfeiture  of  property  used  for  unlawful 
purpose  held  void  bo  far  as  it  authorizes  forfeiture  without  hearing; 
Berry  v.  De  Maris,  76  N.  J.  L.  310,  70  Atl.  340,  under  statute  provid- 
ing for  confiscation  of  booth  and  goods  of  person  selling  certain  arti- 
cles in  vicinity  of  place  of  religious  worship,  owner  cannot  be  deprived 
of  property  without  judicial  hearing;  Daniels  v.  Homer,  139  N.  C.  253, 
51  S.  E.  1004,  3  L.  R.  A.  (n.  s.)  997,  person  whose  nets  are  seized  for 
fishing  in  violation  of  law  is  entitled  to  contest  question  in  replevin,  or 
by  injunction  to  prevent  sale,  or  in  action  for  damagee. 

Distinguished  in  Mullen  v.  Moseley,  13  Idaho,  466,  121  Am.  St. 
Rep.  277,  90  Pac.  989,  12  L.  R.  A.  (n.  s.)  394,  upholdln^r  statute  pro- 
viding for  summary  seizure  and  destruction  of  gambling  devices. 

Conflacation  of  Nets  Found  in  illegal  use.  See  note,  3  L.  R.  A.  (n. 
s.)  997. 

Bight  to  Compensation  for  Property  Destroyed  in  abating  public 
nuisance.     See  note,  19  L.  B.  A.  197. 

GoTemmental  Oontrol  Over  Bight  of  Fishery*    See  note,  39  L.  B. 

A.  590. 

67  CaL  254r-256^  BAVEKTAS  ▼.  GBEEN. 
Crops  as  Personalty  for  Purpose  of  levy  and  sale.    See  note,  23  L. 

B.  A.  261. 

Mode  of  Levying  on  Orowlng  Crop.    See  note,  16  L.  B.  A.  (n.  s.) 

1048. 

57  CaL  257-260,  ESTATE  OF  HOLBEBT. 

There  can  be  No  Estoppel  by  Verdict  or  findings  until  judgment 
thereon  is  entered. 

Approved  in  Gann  v.  Dearborn  Mfg.  Co.,  129  Mo.  App.  429,  107  S. 
W.  16,  following  rule. 

57  Cal.  261-267,  DOLAN  ▼.  8CANLAN. 

Commission  of  Broker  is  Earned  by  finding  sufficient  purchaser 
ready  and  willing  to  enter  into  valid  contract  of  purchase,  and  fact 
that  oWner  negotiates  sale  does  not  deprive  him  of  his  commission. 

Approved  in  Hill  v.  McCoy,  1  Cal.  App.  162,  165,  81  Pac  1016,  1018, 
following  rule;  Beougher  v.  Clark,  81  Kan.  253,  106  Pac.  40,  holding 
broker  who  introduced  purchaser  entitled  to  commission  when  princi- 
pal, knowing  foicts,  completed  purchase  through  another  broker. 

Distinguished  in  Shanks  &  March  v.  Michael,  4  Cal.  App.  555,  88 
Pac.  597,  holding  broker's  commission  for  exchange  of  lands  not 
earned  by  receiving  oral  consent  of  wife,  when  contract  was  executed 
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by  her  huaband  as  her  agent  bat  without  written  authority  and  in  her 
absence. 

Ab  to  When  Beal  Estate  Broker  is  considered  as  procnring  cause  oi 
sale  or  exchange.     See  note,  44  L.  B.  A.  321,  322,  333,  344. 

Performance  by  Beal  Estate  Broker  of  Contract  to  find  purchaser  or 
effect  exchange.     See  note,  44  L.  R.  A.  593,  599,  613,  619,  630. 

Owner  Employing  Broker  to  Sell  Land  may  make  sale  himself,  and 
if  done  without  agency  of  broker,  he  is  not  Uable  for  commission. 

Approved  in  Wallace  v.  Figone,  107  Mo.  App.  367,  81  S.  W.  492,  sale 
by  owner  revokes  agency,  and  broker  cannot  thereafter  recover 
though  he  complies  with  contract. 

67  Oal.  270-272,  I7BTON  ▼.  PBIOE. 

In  Action  Against  Two  Persons  for  Damages  for  personal  injury, 
satisfaction  from  one  precludes  recovery  from  other. 

Distinguished  in  Louisville  etc.  Mail  Co.  v.  Barnes,  117  Ky.  870, 
111  Am.  St.  Rep.  273,  79  S.  W.  262,  64  L.  R.  A.  574,  receipt  by  injured 
party  of  money  in  part  satisfaction  and  in  consideration  of  release  of 
one  of  two  joint  tort-feasors  does  not  preclude  recovery  against  other. 

Belease  of  One  Joint  Tort-feasor  as  affecting  liability  of  others. 
See  notes,  92  Am.  St.  Rep.  874;  58  L.  R.  A.  294. 

Accord  and  Satisfaction.    See  note,  100  Am.  St.  Rep.  402. 

57  OaL  274-280,  ESTATE  OF  GHABKY. 

Where  Grounds  of  Contest  of  Will  Embrace  conclusions  of  law,  as 
menace,  duress  or  the  like,  facts  relied  on  to  show  such  conclusions 
must  be  pleaded. 

Approved  in  Estate  of  Goodspeed^  2  Cof.  Prob.  149,  and  In  re  Mur- 
phy's Estate,  43  Mont.  361,  116  Pac.  1005,  both  following  rule;  Estate 
of  Harris,  3  Cof.  Prob.  10,  applying  rule  where  forgery  and  fraud 
charged;  Estate  of  Sheppart,  149  Cal.  221,  85  Pac.  313,  dismissing 
petition  for  revocation  of  probate  on  ground  of  undue  influence  where 
facts  were  not  pleaded. 

Subscribing  Witness  Who  has  No  BecollectLon  of  execution  of  will, 
but  who  recognizes  signatures,  may  be  asked  whether  it  was  his  belief 
wiU  was  executed  as  therein  stated. 

Approved  in  Estate  of  Williams,  5  Cof.  Prob.  9,  discussing  suffi- 
ciency of  acknowledgment  of  signature  to  will. 

Distinguished  in  In  re  Tyler's  Estate  (Cal.),  50  Pac.  928,  holding 
will  not  presumed  legally  executed  when  attesting  clause  does  not 
show  on  face  it  was  signed  in  presence  of  witness,  or  acknowledged 
to  him,  or  declared  to  be  will  of  testatrix. 

It  is  Sufficient  to  State  as  Oround  of  contest  of  will  that  deceased 
at  time  of  making  was  not  of  sound  and  disposing  mind. 

Approved  in  Estate  of  Kilborn,  158  Cal.  595,  112  Pac.  53,  up- 
holding sufficiency  of  allegation  that  testator  was  not  "of  sound 
mind  and  memory,  or  in  any  respect  capable  of  making  will." 

Effect  of  Intoxication  on  Want  of  legal  cax>acity.  See  note,  1  Cof. 
Prob.  405,  532. 

Drunkenness  as  Affecting  Testamentary  Capacity.  See  note,  39  Jm 
B.  A.  222. 

67  CaL  282-283,  ESTATE  OF  KIDDEB. 

Lost  or  Destroyed  Wills  and  Proceedings  for  their  probate.  See 
notes,  110  Am  St.  Rep.  449;  2  Cof.  Prob.  429. 
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Evidence  to  EataUidi  I«ost  or  destroyed  wiUe.  See  note,  38  L.  B. 
A.  433. 

MiscellaneouB.—Cited  in  Ecrtate  of  Bljthe,  4  Cof.  Pxob.  159,  u  to 
whether  "adoption  paper"  was  will. 

67  CaL  286-292,  GBEENEAUM  ▼.  TUBBILL. 

Vearifled  Answer  Setting  Up  SolBclent  Defense  cannot  be  stricken 
out  as  sham  whether  it  sets  np  affirmative  defenee  or  eoneists  of 
denials. 

Approved  in  Paeifle  Mill  Co.  v.  Inman,  50  Or.  25,  90  Pae.  1100,  troth 
of  verified  amended  pleading  cannot  be  tried  out  on  affidavits. 

Sham  Pleadings  and  Belief  against  them.  See  note,  113  Am.  St. 
Bep.  640,  647. 

67  Oal.  292-293,  OAEIiAND  aASUGHT  CO.  ▼.  DAMEBON. 

Order  Granting  New  Trial  will  not  be  Beviewed  on  appeal,  where 
motion  was  made  on  minutes  of  court,  and  record  contains  no  state- 
ment. 

Beafflrmed  in  Davis  v.  Jacobson,  13  N.  D.  43>2,  101  N.  W.  314. 

67  CaL  293-297,  O'OONNOB  ▼.  FLYNN. 

Executor  Wha  Buys  Bealty,  Sold  Under  Order  of  court,  from  pur- 
chaser before  sale  thereof  is  confirmed  and  takes  deed  after  confirma- 
tion, takee  as  trustee  for  heirs,  and  in  such  case  accounting  should  be 
decreed  between  executor  and  heirs. 

Approved  in  Estate  of  Bichards,  154  Cal.  494,  497,  98  Pae.  535,  536, 
537,  holding  where  third  party  purchased  realty  for  executor,  sale  is 
only  voidable  by  those  interested,  and  executor  cannot  avoid  it  with- 
out returning  purchase  money  paid. 

Wlio  may  not  Purdiase  at  judicial,  execution  and  other  compulsory 
sales.    See  note,  136  Am.  St.  Bep.  796. 

67  CaL  306-308,  COBUBN  y.  PEABSON. 

In  Action  on  Undertaking  Qlven  to  prevent  levy  of  attachment, 
consideration  for  undertaking  must  be  alleged. 

Approved  in  People  v.  Bellafont,  11  Cal.  App.  493,  105  Pae.  426, 
holding  complaint  in  action  on  criminal  bail  bond  sufficiently  alleges 
consideration  therefor;  McNamara  v.  Hammerslag  (Cal.),  2  Pae.  393, 
in  action  on  undertaking  given  to  prevent  levy,  where  complaint 
states  it  was  given  to  release  levy,  variance  is  not  material. 

67  CaL  316-317,  PEOPLE  ▼.  JACKSON. 

Oral  Statement  of  Judge  to  Jury  that  it  had  nothing  to  do  with 
extent  of  punishment  is  not  error. 

Approved  in  Sturgis  v.  State,  2  Okl.  Cr.  407,  102  Pae.  75,  oral  state- 
ment to  jury  with  reference  to  form  or  character  of  verdict,  and  con- 
taining no  instruction  as  to  law  involved  in  trial,  held  not  to  constitute 
error. 

67  Csl.  320-322,  PANCOAST  V.  PANCOAST. 
What  is  Comnnmity  Property.    See  note,  4  Gof .  Prob.  44. 

67  Cal.  323-326,  McNEIL  v.  POLE. 

Purchaser  of  Bealty  Is  not  Chargeable  with  notice  of  unknown 
equities  against  title  by  knowledge  of  aotual  possession  by  one  who 
does  not  hold  in  hostility  to  title  about  to  be  purchased. 
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Approved  in  Sanguinetti  ▼.  Boftsen,  12  Cal.  App.  633,  107  Pae.  564, 
holding  possession  of  grantor  consistent  with  record  title  not  suffi- 
eient  to  pat  purchaser  on  inquiry  aa  to  rights  claimed  in  hostility  to 
deed. 

Effect  of  Poeaesaion  of  real  property  as  notice.  See  notes,  104  Am. 
St.  Rep.  337;  13  L.  R.  A.  (n.  s.)  60. 

Effect  of  State  Oonstitatloiui  and  Statutea  upon  inheritance  by  or 
from  alien.    See  note,  81  L.  R.  A.  87. 

67  CaL  325-326»  McDONALD  ▼.  McCONEET. 

Order  DiamlBsiiig  Motion  for  New  Trial  made  after  Judgment  ia 
erroneous  and  is  appealable. 

Approved  in  Freeman  v.  Brown,  4  Cal.  App.  100,  87  Pac.  205,  order 
denying  motion  for  leave  to  amend  statement  on  motion  for  new  trial 
by  ineerting  specifications  excusably  omitted  is  appealable. 

Distinguished  in  Desmond  v.  Fans  (Cal.),  33  Pac.  458,  holding  order 
denying  motion  for  new  trial  properly  made  on  hearing  of  motion  to 
dismiss  for  failure  to  prosecute;  Descalao  v.  Duane  (Cal.),  33  Pac.  328, 
upholding  order  both  denying  and  dismissing  motion  for  new  trial  for 
failure  to  prosecute,  though  inconsistent. 

In  Action  for  Conversion,  Where  Complaint  alleged  attorney's  fees 
as  element  of  damagos,  allegation  may  be  disregarded  as  surplusage 
and  jury  will  be  presumed  to  have  disregarded  it. 

Approved  in  Spooner  v.  Cady  (Cal.),  44  Pac.  1010,  where  note  given 
to  attorney  for  gross  sum  for  costs  and  services  in  proposed  suit  is 
only  evidence  of  money  expended  in  pursuit  of  property  wrongfully 
converted,  it  is  not  allowable  as  element  of  drainage. 

57  CaL  327-330,  KELLOGG  ▼.  PACIFIC  BOX  FACTORY. 

Protest  Is  Unnecessary  in  Order  to  fix  indorser's  liability  on  note. 

Approved  in  Stanley  v.  McEIrath  (Cal.),  22  Pac.  675,  in  action 
against  maker  of  note  for  amount  paid  thereon  by  indorser,  it  is  no 
defense  that  indorser  paid  without  proper  demand  and  notice. 

G7  CaL  835-^36,  HACKETT  ▼.  BANK  OF  CALIFORNIA. 

Complaint  cannot  be  Amended  to  change  action  ex  delicto  to  one 
ex  contractu. 

Disapproved  in  Z.  J.  Fort  Produce  Co.  v.  S.  W.  Grain  etc.  Co.,  28 
Okl.  18,  108  Pac.  388,  action  for  damages  for  breach'  of  contract 
amended  to  include  action  for  fraud. 

57  CaL  337-344,  MOULTON  ▼.  HOLMES. 

Executors  have  Legal  Bight  to  Compound  and  discharge  debts  due 
to  testators. 

Approved  in  Olston  v.  Oregon  Water  Power  ft  By.  Co.,  52  Or.  348, 
06  Pac.  1000,  20  L.  R.  A.  (n.  s.)  015,  following  rule. 

Compromise  or  Release  by  Personal  RepreaentatlTea  of  claim  due 
estate.     See  note,  14  L.  R.  A.  414. 

Measure  of  Recovery  for  Death  caused  by  negligence.  See  note,  17 
L.  R.  A.  74. 

57  CaL  348,  BYRNE  ▼.  BTRNE. 

Notice  of  Motion  to  Change  Place  of  Trial  is  not  demand. 

Approved  in  Anderson  v.  Arpin  Hardwood  Lumber  Co.,  131  Wis.  41, 
110  N.  W.  702,  demand  for  change  of  venue  held  insufiicient. 
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67  OaL  849-353,  PEOPLE  T.  BUDD. 

Appearance  by  Oounsel  cm  Charge  ef  ICiidemeaaor  at  satisfying  con- 
dition of  bail  bond  or  recognizance.    See  note,  27  L.  B.  A.  (n.  s.)  944. 

67  OaL  856-357,  MIX  ▼.  MniTiKR. 

In  Action  on  Qnantixm  Meruit,  when  certain  sum  *ls  found  due  on 
certain  day,  plaintiff  is  entitled  to  interest  from  that  day. 

Approved  in  Courteney  ▼.  Standard  Box  Co.,  16  Gal.  App.  615,  117 
Pac.  784,  allowing  interest  from  commencement  of  action  where  con- 
tract for  sale  of  goods  was  for  agreed  price  less  freight  to  be  ad- 
vanced by  defendant;  Mullenary  y.  Burton,  3  Cal.  App.  267,  84  Pac. 
160,  holding  balance  due  on  agreement  to  pay  reasonable  value  of 
services  per  month  bears  interest  from  date  when^due. 

67  Oal.  861-363,  BAUM  T.  BAPHAEIa. 

Query,  Whether  Subseqnent  Act  Modifying  Existing  Law  needs  to 
re-enact  and  publish  at  length  existing  act. 

Approved  in  Spokane  Grain  &  Fuel  Co.  v.  Lyttaker,  59  Wash.  78, 
109  Pac.  318,  and  City  of  Oak  Cldff  v.  State,  97  Tex.  390,  79  S.  W.  3, 
both  upholding  act  which  disclosed  fully  its  provisions  without  refer- 
ence to  any  other  act,  though  its  effect  was  to  enlarge  or  restrict  oper- 
ation of  some  other  statutes;  Pace  v.  Merrill  Drug  Co^,  2  Ind.  Ter.  225, 
48  S.  W.  1063,  upholding  act  which  repealed  another  in  part  without 
reference  te  it. 

67  OaJ.  366-366,  HUNTEB  v.  |AABTIN. 

In  Suit  Against  Partnership,  Where  Liability  of  individuals  is 
proved,  proof  of  partnership  is  unnecessary. 

Approved  in  Grangers'  Union  v.  Ashe,  12  Cal.  App.  759,  lOS  Pac.  534^ 
and  Testa  v.  Kahahawai,  12  Haw.  257,  both  following  rule. 

67  CaL  366-366,  OABBOLL  y.  STOBCK. 

Party's  Books  of  Account  as  Evidence  in  own  favor.  See  note,  02 
L.  B.  A.  570. 

67  Oal.  368-389,  JAKES  ▼.  THBOCKMOETON. 

As  Between  Trustee  and  Beneficiary,  limitations  do  not  run  until 
trustee  denies  trust  in  clear  terms  and  claims  estate  as  his  own,  and 
beneficiary  has  actual  knowledge  of  such  claim. 

Approved  in  Levy  v.  Ryland,  32  Nev.  471,  109  Pac.  909,  following 
rule;  Felkner  v.  Booly,  28  Utah,  239,  78  Pac.  366,  holding  trust  in  part 
barred  by  limitation. 

To  Constitute  Conversion  of  Bealty  into  Personalty,  in  absence  of 
actual  sale,  it  must  be  obligatory  on  trustee  to  sell  it  in  any  event. 

Approved  in  Estate  of  Spreckels,  5  Cof.  Prob.  323,  following  rule. 

Distinguished  in  Estate  of  Skae,  1  Cof.  Prob.  418,  420,  if  will  author- 
izes executors  to  sell  realty  and  manifest  intention  on  part  of  testator 
is  that  there  shall  be  equitable  conversion  of  realty  into  personalty, 
conversion  takes  place,  though  power  to  sell  is  not  imperative. 

57  Cal.  389-393,  JT7DAH  v.  FBEDEBICKa 

Allegation  in  Complaint  That  Plaintiff  "is  duly  qualified  and  acting 
executrix,"  is  not  sufficient  averment  of  official  character. 

Approved  in  Estate  of  Benton,  3  Cof.  Prob.  532,  allegation  that  con- 
testants are  adopted  children  of  decedent  without  averment  of  par- 
ticular facts  upon  which  claim  of  adoption  rests  is  insufficient. 
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IMsting^ished  in  Gurnsej  t.  Northern  California  etc.  Co.,  7  Cal.  App. 
544,  94  Pae.  862,  upholding  suiBeiencj  of  averment  that  order  granting 
franchiae  pleaded  in  anawer  waa  duly  given  or  made;  Deekor  v.  Perry 
(Cal.),  35  Pa<e.  1018,  complaint  against  officer  of  irrigation  district 
held  not  to  contain  averment  that  district  was  incorporated;  Woltera 
V.  Thomaa  (Cal.), •32  Pac.  567,  holding  plea  of  statute  of  limitations  by 
stating  that  claim  was  barred  by  section  359,  Code  of  Civil  Procedure, 
is  insufficient  when  section  has  several  subdivisions  and  section  458 
requires  statement  of  subdivision. 

67  OaL  894-395,  OABB  T.  QUIGLEY;  S.  C,  16  Pac.  10. 

Patent  Issued  to  Western  Pacific  Bailroad  under  act  of  July  2,  1864, 
for  land  within  limits  of  Mexican  grant  sub  judice  at  date  of  with- 
drawal of  lands  is  void,  and  may  be  collaterally  attacked. 

Approved  in  Williams  v.  San  Pedro,  153  Cal.  48,  94  Pac.  236,  hold- 
ing void  and  subject  to  collateral  attack,  certificate  of  purchase  of  tide 
lands  within  city  of  San  Pedro. 

57  OaL  396--398,  CAUFOBNIA  SUOAB  MFG.  CO.  ▼.  SCHAFEB. 

Promise  of  Subscriber  to  Stock  of  Corporation  is  only  to  pay  amount 
of  subscription  upon  assessment,  and  until  then  no  cause  of  action 
exista. 

Approved  in  Turner  v.  Fidelity  Loan  Concern,  2  Cal.  App.  136,  83 
Pac.  68,  no  cause  of  action  arisee  in  favor  of  creditors  of  corporation 
againat  stockholders  on  subscription  liability  until  assosament  thereon 
is  made. 

57  CaL  89»>406,  DONAU)  v.  BEAIA 

•  Where  Date  of  Actual  Record  of  Mortgage  on  Becord-book  differs 
from  date  indorsed  when  doposited,  latter  must  give  way  to  former. 

Approved  in  Watkins  v.  Wilhoit  (Cal.),  35  Pac«  650,  holding  no 
notice  is  imparted  by  instrument  until  actually  placed  in  record-book, 
whereupon  it  relates  back  to  date  of  deposit  with  recorder. 

57  Cal.  406-407,  McVEBBY  T.  BOTD. 

Effect  of  Holidays  as  to  Matters  other  than  relating  to  negotiable 
paper.    See  note,  19  L.  B.  A.  319. 

67  CaL  407-408,  ESTATE  OF  KEBBE. 

Pledgee  Need  not  Present  Claim  to  administrator  of  pledgor. 

Approved  in  Probate  Court  v.  Williams,  30  R.  I.  158,  73  Atl.  387, 
claimant  of  property  held  by  decedent  in  trust  is  not  creditor  whose 
claim  must  be  filed. 

57  Cal.  409-412,  KBNTFIEIJ)  ▼.  HAYES. 

Patent  Valid  on  Its  Face  cannot  be  Collaterally  Attacked  by  those 
who  show  no  color  of  title  in  themselves. 

Beaffirmed  in  Williams  v.  San  Pedro,  153  Cal.  51,  94  Pac.  237. 

Equitable  Defense  in  Ejectment  should  contain  all  elements  of  biU  in 
equity. 

Approved  in  Swanston  v.  Clark,  153  Cal.  303,  95  Pac.  1119,  holding 
insufficient,  in  action  for  specific  performance  of  contract  to  sell  land, 
plea  of  rescission  before  offer  to  compensate  plaintiff  for  improve* 
ments. 

Amended  Answer  Supersedes  original  answer. 
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Approved  in  Lane  y.  Choctaw  etc.  R.  R.  Co.,  19  OkL  328,  91  Pac. 
884,  gaperseded  petition  cannot  be  considered  on  trial  as  part  of 
record  or  admissions  of  plaintiff,  unless  introduced  in  evidence. 

67   cm.   412-414,   40  Am.   Bep.   1X8,   ROBINSON  v.   BLACK   DIA- 
MOND COAL  CO. 

Miner  Depositing  Befuse  from  Mine  in  such  position  that  it  was 
washed  down  by  stream  upon  lower  land  is  liable  for  injury  to  such 
land. 

Approved  in  Salstrom  v.  Orleans  Bar  Gold  Min.  Co.,  153  Cal.  555, 
96  Pac.  294,  holding  placer  mining  company  liable  for  injury  to  lower 
lands  by  wa9h  of  detritus  upon  them;  (>ood  v.  West  Min.  Co.,  154  Mo. 
App.  599,  136  S.  W.  243,  where  defendant  by  discharging  mill  refuse 
into  ditch  caused  ditch  to  overflow  so  as  to  deposit  refuse  on  plain- 
tifTs  land,  he  is  liable  for  injury. 

Pollution  of  Stream  by  Mining.    See  note,  24  L.  R.  A.  64: 

67  Cal.  431,  SHARP  ▼.  MILLEB. 

Liability  for  Malicious  Prosecution  of  civil  action.  See  note,  93 
Am.  St.  Rep.  471. 

57  Cal.  437-446,  ESTATE  OF  MOORE. 

Quitclaim  Deed  Made  by  Widow  is  no  ground  for  refusal  of  probate 
court  to  set  apart  to  her  as  homestead  from  separate  property  of  de- 
ceased portion  of  land  conveyed  by  her  deed. 

Approved  in  In  re  King's  Estate  (Cal.),  36  Pac.  806,  following  rule; 
Booth  Mercantile  Co.  v.  Murphey,  14  Idaho,  219,  93  Pac.  779,  mortgage 
given  by  widow  on  property  set  apart  as  probate  homestead  could 
affect  only  her. own  independent  interest  therein. 

Distinguished  in  McHarry  v.  Stewart  (Cal.),  35  Pac.  142,  wife  hav- 
ing minor  children  by  former  deceased  husband  could  convey  to  second 
husband  sixty  out  of  one  hundred  and  seventy-five  acres  of  land  set 
apart  as  homestead  to  her  and  children  out'  of  estate  of  deceased 
husband. 

Setting  Apart  Homestead  is  Part  of  probate  proceedings,  provided 
for  by  statute,  and  not  right  which  vests  either  by  law  or  equity. 

Approved  in  Estate  of  Hayes,  1  Cof.  Prob.  553,  following  rule; 
Estate  of  Kennedy,  157  Cal.  523,  108  Pac.  282,  holding  homestead  set 
apart  by  court  not  subject  to  inheritance  tax  as  property  passing  by 
will  or  by  interstate  laws  of  state;  Estate  of  Hey  wood,  149  Cal.  131,  84 
Pac.  834,  holding  right  of  minor  child  to  probate  homestead  from  estate 
of  father  is  not  a  vested  right,  and  is  lost  if  application  is  not  made 
therefor  before  majority;  Hoppe  v.  Hoppe  (Cal.),  36  Pac.  392,  393, 
order  setting  apart  homestead  to  widow,  made  without  notice  to  minor 
children,  cannot  vest  title  in  widow  alone  so  as  to  devest  children's 
interest  in  homestead  and  in  inheritable  fee;  Estate  of  Green,  1  Cof. 
Prob.  454,  duty  of  court  to  set  apart  probate  homestead  for  widow  is 
not  affected  by  fact  that  decedent  disposed  of  his  property  by  will. 

If  Applicant,  at  the  Time  of  Application,  has,  by  remarriage,  ceased 
to  be  widow  of  deceased,  she  cannot  have  probate  homestead  set  apart. 

Approved  in  Estate  of  Goo  dale,  5  Cof.  Prob.  290,  widow  loses  right 
to  apply  for  homestead  out  of  first  husband's  estate  by  remarrying. 

If  Testator  Devises  His  Wbole  Estate^  his  widow  is  still  entitled 
to  homestead. 
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Approved  in  Estate  of  Maxwell,  1  Cof.  Prob.  128,  following  rule. 

Kot  Utitil  Homestead  la  Set  Apart  doei  any  estate  therein  become 
yeeted. 

Approved  in  Estate  of  Hayes,  1  Cof.  Prob.  554,  following  rule. 

Wli0ra  Widow  Dies  Before  Applying  for  Probate  Homestead,  all  her 
right  to  apply  is  gone. 

Approved  in  Estate  of  Hayes,  1  Cof.  Prob.  553,  following  rule. 

67  OaL  447-161,  THELLEB  T.  SUCH. 

Probate  Ctourt  had  No  Power,  save  in  certain  excepted  cases,  te 
settle  disputes  between  heirs  or  representativee  of  deceased  and  third 
persons. 

Approved  in  Oaron  v.  Old  Beliable  G.  M.  Co.,  12  N.  M.  223,  78  Pac. 
66,  following  mle;  Estate  of  Heeney,  3  Cal.  App.  552,  86  Pac.  844, 
where  mortgage  made  by  deceased  stood  nnreleased  in  name  of  one  of 
deceased  heirs  and  heir  of  a  de^c eased  brother  paid  half  of  mortgage, 
their  rights  could  not  be  adjudicated  in  proceeding  for  settlement  of 
administrator's  account;  Ward  v.  Du  Pree,  16  3.  D.  507,  94  N.  W.  399, 
couaty  court  has  not  exclusive  jurisdiction  of  action  by  legatee  to  set 
aside  release  of  her  share  of  estate  to  defendants,  who  were  also 
legatees,  on  ground  of  fraud. 

Where  All  Mem.bers  of  Partnership  Die,  assets,  debts,  and  credits 
of  partnership  do  not  become  confused  with  estate  of  last  survivor, 
but  continue  separate  existence,  and  reepective  rights  therein  can  only 
be  determined  in  suit  in  equity. 

Approved  in  Franklin  v.  Trickey,  9  Ariz.  285,  80  Pac.  353,  holding 
administrator  of  partner  first  deceased  was  entitled  to  maintain  suit 
for  accounting  against  administrator  of  surviving  partner  without 
previous  demand  against  his  estate. 

67  OaL  467-472,  DINOLEY  ▼.  BAl^  OF  VENTITBA. 
Waiver  of  Vendor's  Lien.    See  note,  137  Am.  8t.  Bep.  187. 

67  OaL  472-476,  DUNNE  ▼.  ALTSCHUIi. 

Use  of  Patented  Materials  may  be  required  by  contract  for  street 
improvement  work. 

Approved  in  Sarver  v.  Los  Angeles,  156  Cal.  189,  103  Pac.  918,  up* 
holding  requirement  for  use  of  patented  material  in  construction  of 
jail. 

67  Oal.  476-479,  OALLAHAN  ▼.  STANLEY. 

Oral  Evidence  may  be  Introduced  to  show  special  meaning  given  by 
usage  to  words  used  in  contract. 

Approved  in  Corey  v.  Strove,  16  Oal.  App.  319^  116  Pac.  979,  con- 
struing lease  of  land  for  beet  farming  in  accordance  with  customs  of 
lessees,  as  requiring  "beet  tops"  to  be  left  on  ground  for  fertilizer; 
Berry  v.  Kowaleky  (Cal.),  27  Pac.  287,  holding  complaint  setting 
forth  in  haec  verba  contract  containing  abbreviations  not  demurrable 
on  ground  of  being  unintelligible,  since  oral  evidence  is  admissible  to 
explain  it;  Miller  v.  Wiggins,  227  Pa.  567,  76  Atl.  712,  admitting  parol 
testimony  to  explain  doubtful  expression  in  contract. 

Contracts  by  Telegraph.    See  note,  110  Am.  St.  Bep.  761. 

57  Oal.  480-183,  BATEMAN  ▼.  BUBB. 

Trust  Deed  to  Secure  Loan  Considered  and  held  to  confer  power  of 
sale  upon  trustee  to  pay  loan. 
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Approved  in  Bobertt  v.  True,  7  Cal.  App.  381,  94  Pae.  393,  holding 
trustee  under  trust  deed  made  to  secure  note  had  right  to  sell  property 
to  pay  debt. 

Deed  to  Secure  Delit  Qirm  to  Tliird  Party  with  power  of  sale  in 
case  of  default  held  to  be  trust  deed  and  not  mortgage. 

Cited  in  Langmaack  v.  Keith,  19  S.  D.  357, 103  N.  W.  211,  instniment 
reciting  debt  and  conveying  realty  to  third  party  to  sell  as  in  fore- 
closure of  mortgage  in  case  of  default  held  to  be  mortgage;  Brown  v. 
Comonow,  17  N.  D.  88,  114  N.  W.  729,  discussing  but  not  deciding 
whether  instrument  was  trust  deed. 

67  OaL  484-493,  ESTATE  OF  WAEDELIi. 

niegitimata  Child  UnintentionaUy  Omitted  from  will  of  mother  is 
entitled  to  share  in  estate  in  like  manner  as  if  legitimate. 

Approved  in  Estate  of  De  Cigaran,  150  Cal.  688,  89  Pac.  835,  constru- 
ing sections  1386,  1388,  Civil  Code,  in  regard  to  inheritance  of  estate 
of  illegitimate  who  dies  without  offspring;  Finley  v.  Brown,  122  Tenn. 
332,  123  8.  W.  363,  adopted  child  of  father  residing  in  forei^  state 
is  entitled  to  inherit  in  state  where  property  lies. 

Distinguished  in  Brisbin  v.  Huntington,  128  Iowa,  177,  103  N.  W. 
148,  bastard  recognized  by  father  in  writing  as  his  child  cannot  take 
under  will  giving  property  to  lawful  issue.  ' 

Pretermitted  Heiia.    See  note,  115  Am.  St.  Bep.  587. 

57  Oal.  493-500,  SOBIKS  ▼.  HOPE. 

Law  Beqnires  Utmost  Oood  Faith  in  all  confidential  or  fiduciary  re- 
lations. 

Approved  in  Bacon  v.  Bacon,  150  Cal.  489,  89  Pac.  322,  where  plain- 
tiff relying  upon  statement  of  executors,  who  were  residuary  legatees, 
that  her  legacy  was  two  thousand  dollars,  failed  to  appear  at  dis- 
tribution, her  reliance  on  statements  was  not  negligence;  Hemenway 
▼.  Abbott,  8  Cal.  App.  463,  97  Pac.  195,  refusing  to  cancel  deed  made 
by  grantor  to  one  who  had  held  his  power  of  attorney. 

67  OaL  501-507,  TBEOAMBO  ▼.  COICANCHE  MILL  ETO.  OO. 

Ord«r  Befusing  to  Set  Aside  Default  is  not  an  appealable  order. 

Distingniehed  in  Tuffree  v.  Stearns  Benches  Co.  (Cal.),  54  Pac.  827, 
order  denying  motion  to  correct  judgment,  or  filemark  thereon,  where 
appeal  from  judgment  will  not  present  all  facts  on  which  motion  is 
based,  is  appealable. 

BiU  of  Exceptions  must  be  Presented  for  settlement  within  time 
limited  by  statute. 

Approved  in  Van  Why  v.  Southern  Pac.  Co.,  31  Utah,  19,  86  Pac.  486, 
striking  out  bill  of  exceptions  presented  without  notice  to  adverse 
party  of  time  of  settlement. 

Trial  is  Examination  Before  Competent  Tribunal,  according  to  law, 
of  facts  or  law  put  in  issue  in  a  cause,  for  purpose  of  determining 
such  issue. 

Approved  in  State  v.  District  Court,  33  Mont.  146,  82  Pac.  791,  re- 
affirming rule;  State  v.  District  Court,  32  Mont.  41,  42,  79  Pae.  547, 
argument  and  submission  of  motion  for  judgment  on  pleadings  in  trial. 

Paper  in  Case  is  Deemed  Filed  when  delivered  to  clerk  for  that  pur- 
pose, and  fees  paid  if  demanded. 
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ApproTed  in  O'Connor  v.  Bear  Lake  County  GommrB.^  17  Idaho,  350, 
105  Pae.  561,  petition  held  filed  though  filing  officer  indoraod  his 
name  as  "clerk"  instead  of  "auditor." 

57  OaL  507-615,  SHEBMAK  v.  McCABTHT. 

Conveyanco  Becorded  Before  Orantor  obtained  title,  aa  notice.  See 
note,  23  L.  B.  A.  563. 

57  Oal.  515-520,  WHITING  T.  T0WN8END. 

AMeasmenta  for  Improvementa  hy  front-foot  rule.  See  notes,  17 
L.  B.  A.  331;  28  L.  B.  A.  (n.  s.)  1176. 

57  Cal.  520-526,  40  Am.  Bap.  120,  PACOTO  BANK  ▼.  B0BIN80N. 

Proceedings  Supplementary  to  Exacution  are  intended  to  take  place 
of  creditor's  bill. 

Approved  in  Phillips  v.  Price,  153  Cal.  148,  94  Pac.  618,  creditor's 
bill  does  not  lie  when  statute  provides  for  supplementary  proceed- 
ings; McEenzie  v.  Hill,  9  Cal.  App.  80,  98  Pac.  55,  where  in  sup- 
plementary proceedings,  judgment  debtor  was  participant,  but  order 
entered  againet  garnishees,  who  appealed  therefrom,  judgment  debtor 
not  entitled  to  notice  of  appeal;  Bryant  t.  Bank  of  California 
(Cal.),  7  Pac.  130,  holding  statutory  mode  of  procedure  must  be 
strictly  followed  in  supplementary  proceedings. 

Equitable  Bemedy  to  Subject  Ohosea  in  action  to  judgment  after 
return  of  no  property  found.    See  note,  63  L.  B.  A.  690,  693. 

57  CaL  529-^32,  ESTATE  OF  JOHNSON. 

Judicial  Determinatloii  That  Person  is  of  unsound  mind  is  onl}^ 
prima  facie  evidence  of  incapacity  to  make  will. 

Beaffirmed  in  In  re  Wheelock's  Will,  76  Vt.  240,  56  Atl.  1014. 

Adjudication  of  Insanity,  or  existence  of  guardianship,  as  showing 
want  of  capacity  to  execute  contracts,  make  wills,  and  the  like.  See 
notes,  140  Am.  St.  Rep.  354;  1  Cof.  Prob.  404. 

Drunkenneaa  Does  not  Necessarily  Mean  unsoundness  of  mind. 
Cited  in  Estate  of  Thompson,  3  Cof.  Prob.  360,  arguendo. 

Drunkenness  aa  Affecting  Testamentary  Capacity.  See  note,  39  L. 
B.  A.  220,  222,  227. 

What  Intoxication  will  Excuse  Crime.    See  note,  36  L.  B.  A.  466. 

Effect  of  Intoxication  m  Legal  Capacity.  See  note,  1  Cof.  Prob. 
405,   532. 

Attestation  and  Witnessing  of  Willa.  See  notes,  114  Am.  St.  Bep. 
235;  1  Cof.  Prob.  60. 

57  Cal.  535-541,  POBTEB  ▼.  WOODWABD. 

In  Action  of  Ejectment  Where  Court  Found  Plaintiff  had  no  title, 
failure  to  find  upon  defense  of  limitations  is  immaterial. 

Approved  in  Bradley  v.  Parker  (Cal.),  34  Pac.  235,  where  findings 
on  one  issue  determined  case  against  plaintiffs,  failure  to  find  on 
limitation  was  immaterial;  Lewis  v.  First  Nat.  Bank,  46  Or.  187,  7S 
Pac.  992,  finding  on  issue  of  assignment  in  action  by  assignee  un- 
necessary when  other  findings  support  judgmant  for  defendant. 
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57  0«1.  550-554,  OAMBON  ▼.  K£NTFIEU>. 

Writ  of  Prohibltioii  Poes  not  Lie  to  arrest  exercise  of  ministerial 
function. 

Approved  in  Harris  ▼.  Becorder's  Court,  15  Cal.  App.  104,  113  Pae. 
687,  writ  does  not  lie  to  arrest  issuance  of  execution;  Stein  y.  Mor- 
rison, 9  Idaho,  456,  75  Pac.  256,  writ  does  not  lie  to  prevent  state 
officers  from  issuing  and  selling  state  bonds. 

Writ  of  Prohibition.    See  note.  111  Am.  St.  Bep.  9S1,  941. 

Superintending  Control  and  Supervisory  Jurisdiction  of  superior 
over  inferior  or  subordinate  tribunal.  See  note,  51  L.  B.  A.  75, 
51,  108,  111. 

Scope  of  Writ  of  Prohibition  l8  not  Enlarged  by  amendment  of 
1881  to  section  1102,  Code  of  Civil  Procedure. 

Approved  in  McQinnis  v.  San  Jose,  153  Cal.  714,  96  Pac.  368,  re- 
fusing mandamus  to  control  discretion  of  governing  body  of  munici- 
pality as  to  whether  they  will  advertise  application  for  street  rail- 
road franchise;  Beaulieu  Vineyard  v.  Superior  Court,  6  Cal.  App.  248, 
91  Pac.  1017,  refusing  writ  to  prevent  condemnation  proceedings  over 
which  court  had  jurisdiction;  State  v.  Durand,  36  Utah,  102,  104  Pac. 
763,  scope  of  writ  cannot  be  enlarged  by  legislature. 

Exceptions  to  Bule  That  Certiorari  will  not  lie  where  there  is  an 
appeal.    See  note,  50  L.  B.  A.  799. 

57  CaL  555-557,  PICKETT  T.  WALLACE. 

Complaint  Against  Supreme  Court  for  damages  alleging  willful  and 
malicious  commitment  of  plaintiff  for  contempt  does  not  state  cause 
of  action. 

Approved  in  Wyatt  ▼.  Arnot,  7  Cal.  App.  225,  94  Pac.  88,  hold- 
ing judge  of  superior  court  not  liable  for  damages  upon  failure  to 
decide  case  submitted. 

Personal  Liability  of  Judicial  Officers.  See  notOi  137  Am.  St.  Bep. 
49. 

57  CaL  559-562,  PEOPLE  T.  CABLTON. 

Enhancing  Penalty  for  Crimes  by  habitual  criminals  or  prior 
offenders.     See  note,  34  L.  B.  A.  404,  405. 

57  Cal.  562-564,  PEOPLE  ▼.  CABMAN. 

What  Constitutes  Extortion.    See  note,  116  Am.  St.  Bep.  459,  474. 

57  Cal.  567-569,  PEOPLE  ▼.  CHUNG  AH  CHUE. 

Baporter's  Notes  of  Testimony  Olven  at  trial  on  former  indictment 
for  same  offense  by  witness  shown  to  be  out  of  state  are  inadmis- 
sible in  evidence. 

Approved  in  dissenting  opinion  in  Springfellow  v.  State,  42  Tex. 
Or.  593,  61  S.  W.  722,  majority  holding  reporter  at  former  trial 
sworn  to  impeach  witnesses  could  testify  from  his  notes. 

Stenographers'  Notes  as  Evidence  and  right  to  read  them  to  jury. 
See  note,  81  Am.  St.  Bep.  360,  362. 

57  CaL  571-674,  PEOPLE  Y.  JOHNSON. 

Defendant  In  Felony  Trial,  sworn  on  his  own  behalf,  may  be  asked 
if  he  has  not  been  convicted  of  felony. 

Disapproved  in  Lewis  v.  Territory,  7  Ariz.  58,  60  Pac.  696,  defend- 
ant in  felony  trial  testifying  on  his  own  behalf  cannot  be  compelled 
to  testify  whether  he  had  been  convicted  of  other  felonies. 
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Cross-ezunlnatlon  as  Proper  Hode  of  proyin^  eonviotion  of  erime 
for  purposes  of  impeachment.    See  note,  30  L.  R.  A.  (n.  8.)  851. 

Oross-ezaminatlon  of  Defendant  in  erimina}  cases.  See  note,  15 
L.  R.  A.  674. 

Evidence  and  Xnatroctioni  as  to  character  of  accused.  See  note, 
20  L.  R.  A.  609. 

57  Oal.  575-576,  PEOPLE  ▼.  mSSEBSBaTH. 

Instmctlons  aa  to  Proof  of  Insanity  considered  and  held  to  be  con- 
tradictory and  erroneous. 

Approved  in  People  t.  Maughs,  149  Gal.  261,  86  Pac.  190,  reversing 
judgment  on  ground  instructions  were  contradictory  and  confusing. 

Meaeore  of  Proof  of  Insanity  in  criminal  casea.  See  note,  39  h, 
B.  A.  740,  741. 

57  OaL  676-579,  DE  WITT  T.  WBIOHT.  . 

Complaint  in  Libel  or  Slander  must  allege  persons  who  read  the 
writing  or  heard  the  words  knew  that  plaintiff  was  meant. 

Approved  in  Dunlap  v.  Sundberg,  55  Wash.  613,  133  Am.  St 
Rep.  1060,  104  Pac.  832,  following  rule;  Eckert  v.  Van  Pelt,  69 
Kan.  359,  76  Pac.  910,  66  L.  R.  A.  266,  allegation  that  libelous 
language  was  used  of  and  concerning  plaintiff  imports  it  was  so  under- 
stood. 

57  Oal.  679-587,  PEOPLE  ▼.  HAGGIN. 

Action  to  Secorer  Swamp  Land  Assessmeot  should  be  begun  in 
name  of  district. 

Approved  in  Curry  t.  County  of  Gil&,  6  Ariz.  54,  53  Pac.  5,  county 
interested  in  payment  of  bond  to  secure  taxes  may  sue  thereon 
though  bond  was  given  to  state;  Malheur  County  v.  Carter,  '52  Or. 
619,  98  Pac.  490,  action  on  bail  bond  to  secure  attendance  of  one 
charged  with  larceny  is"  properly  brought  by  county  where  accused 
was  to  appear  for  trial. 

Am  to  Who  la  Real  Party  in  Intereat  within  statutes  defining  parties 
by  whom  action  must  be  brought.     See  note,  64  L.  R.  A.  620. 

57  OaL  586-594,  COLTON  LAND  ETC.  00.  ▼.  RAYNOR. 

Plaintiff  may  Prove,  Without  Pleading  It^  aflirmative  matter  in 
evidence  of  new  matter  set  up  in  answer. 

Approved  in  Peck  v.  Noee,  154  Cal.  354,  97  Pac.  866,  Sarnighauaen 
V.  Scannell,  11  CaL  App.  656,  106  Pac.  119,  and  Baker  ▼•  Baker,  9 
Cal.  App.  740,  100  Pac.  894,  all  following  rule. 

57  OaL  594-604,  PEOPLE  v.  BADLAM. 

Trust  Deed  Securing  Debt  is  Interest  in  property  and  is  assessable 
to  owner,  while  property  Itself  is  assessable  to  its  owner,  but  to 
prevent  double  taxation,  value  of  security  is  deducted  from  value  of 
property. 

Distinguished  in  Bank  of  Willows  ▼.  Glenn  County,  155  CaL  357, 
101  Pac.  15,  holding  contracts  of  security  on  personal  property  are 
not  mortgages  or  trust  deeds  under  excepting  clause,  section  1,  article 
XIII,  Constitution. 

Francblae  of  Corporation  may  Oonstitate  Valuable  Property  and  ia 
assessable  as  such. 
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Approved  in  Kaiser  Land  ft  Fruit  Co.  v.  Curry,  155  Cal.  651,  103 
Pae.  346,  reaffirming  rule;  Georgia  B.  B.  etc.  Co.  ▼.  Wright,  124  Ga. 
610,  53  S.  E.  257,  holding  stock  of  foreign  corporations  whose  prop- 
erty is  located  outside  of  state  is  taxable  to  owner  residing  in  state. 

Taxation  of  Franchises.    See  note,  131  Am.  St.  Bep.  877. 

FranchiM  and  All  Other  Property  of  Corporation  are  assessable  to 
it,  and  stock  therein  cannot  again  be  assessed  to  stockholders. 

Approved  in  Chesebrough  y.  San  Francisco,  153  Cal.  563,  570,  96 
Pae.  289,  292,  following  rule;  Crocker  v.  Scott,  149  Cal.  583,  586, 
588,  589,  590,  87  Pae.  105,  107,  108,  dissolving  injunction  restrain- 
ing sale  of  national  bank  shares  for  nonpayment  of  tax  by  share- 
holder; Stroh  V.  City  of  Detroit,  131  Mich.  113,  117,  90  N.  W.  1031, 
1032,  holding  as  double  taxation,  tax  on  shares  of  stock  held  by 
residents  in  foreign  corporation,  property  of  which  is  situated  in 
state;  San  Francisco  Nat.  Bank  v.  Dodge,  197  U.  S.  76,  93,  25  Sup. 
Ct.  384,  49  L.  Ed.  673,  680,  discrimination  against  national  and  in 
favor  of  state  banks  results  from  taxation  of  national  bank  shares 
under  California  Political  Code,  sections  360&-3610,  at  market  value, 
while  in  taxing  state  banks  intangible  elements  forming  part  of 
market  value  not  included. 

Distinguished  in  Wright  v.  Louisville  etc.  B.  Co.,  195  IT.  S.  221, 
222,  223,  25  Sup.  Ct.  16,  49  L.  Ed.  168,  holding  shares  of  stock  in 
foreign  corporation  held  by  domestic  corporation  taxable  as  property 
of  latter. 

Taxation  of  Capital  Stock  of  eorporations.  See  note,  58  L.  B.  A. 
563,  593. 

ConBtltational  Equally  in  Belation  to  corporate  taxation.  See  note, 
60  L.  B.  A.  367. 

67  C^  604-612,  40  Am.  Be^  125,  IK  BB  MAGUIBE. 

Power  of  Mtnidpality  to  Regulate  Dealing  in  intoxicating  liquors. 
See  note,  114  Am.  St.  Bep.  301. 

Diflcrimination  Against  Wconen  in  police  regulations.  See  note,  49 
L.  B.  f .  112,  113. 

Power  to  Exdnde  Women  ftom  Saloona.  See  note,  18  L.  B.  A. 
(n.  8.)  656. 

Decision  Against  Constitutional  Blg^t  as  a  nullity  subject  to  col- 
lateral attack.    See  note,  39  L.  B.  A.  455,  456. 

57  Cal.  612-614,  XnnVEBSITT  OF  CALIFOBMIA  ▼.  BEBNABD. 

Where  There  Is  Beasonable  bonbt  whether  act  of  legislature  is 
repugnant  to  Constitution,  its  constitutionality  should  be  affirmed. 

Approved  in  In  re  Spencer,  149  Cal.  400,  117  Am.  St.  Bep.  137,  86 
Pae.  897,  sustaining  child  labor  act  of  1905;  Ex  parte  Dietrich,  149 
Cal.  107,  84  Pae.  770,  5  L.  B.  A.  (n.  s.)  873,  holding  void  act  of 
1905  in  regard  to  durable  marking  of  packages  of  butter;  People  v. 
Bichards,  1  Cal.  App.  574,  82  Pae.  694,  upholding  section  204,  Code 
of  Civil  Procedure,  relating  to  drawing*  of  juries  by  superior  judges 
in  counties  of  over  one  hundred  thousand  population;  In  re  Finley, 
1  Cal.  App.  200,  81  Pae.  1042,  upholding  section  246,  Penal  Code, 
imposing  death  penalty  upon  life  prisoner,  who  commits  assault  with 
deadly  weapon. 

I  Oal.  NoUt— 66 
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67  Cal.  614-617,  8AK  JOSE  GAS  CO.  T.  JANUABY. 

Franchises  are  Property  to  "be  Taxed  in  proportion  to  valuep 

Approved  in  Southwestern  etc.  Tel.  Co.  v.  San  Antonio,  S2  Tex. 
Civ.  App.  102,  73  8.  W.  860,  following^  rule;  Lake  City  E.  Light  Co. 
V.  MeCrary,  132  Iowa,  627,  110  N.  W.  20,  upholding  asseesment  which 
took  into  consideration,  in  assessing  plant,  value  of  franchise  of 
electric  light  company. 

In  Assessing  Franchise  of  Cori;K>ratl<m,  value  may  be  determined 
by  deducting  from  aggregate  market  value  of  shares  value  of  tangible 
property. 

Approved  in  Crocker  v.  Scott,  149  Cal.  502,  87  Pae.  109,  follow- 
ing rule;  San  Francisco  Nat.  Bank  v.  Dodge,  197  IT.  S.  83,  25  Sup. 
Ct.  384,  49  L.  Ed.  669,  holding  it  is  duty  of  assessor  to  include  in 
aseeesment  of  franchise  of  state  corporation  all  elements  of  value 
which  f  orny  part  of  market  or  selling  value  of  shares  of  stock. 

Courts  will  not  Bavisa  Judgment  of  asseesors  and  boards  of  equaliza- 
tion on  assessments. 

Approved  in  Chicago  etc.  Ry.  Co.  v.  Babcock,  204  U.  8.  598,  27 
Sup.  Ct.  .326,  51  L.  Ed.  636,  refusing  to  consider,  in  suit  to  declare 
assessment  void,  complaints  as  to  results  reached  by  state  board  of 
assessors  except  those  based  on  fraud  or  on  adoption  of  fundamentally 
wrong  principle. 

Injunction  Against  Collection  of  Tax  on  excessive  assessment.  See 
note,  16  L.  R.  A.  (n.  s.)  808. 

If  Any  Part  of  Tax  Complained  of  be  legal,  that  part  must  be  paid 
before  party  will  be  heard  to  complain  of  illegal  portion. 

Distinguished  in  Hotchkiss  v.  Hansberger,  14  Cal.  App.  610,  115 
Pae.  960,  owner  suing  to  quiet  title  against  void  tax  deed  need  not 
pay  defendant  taxes  paid  by  hiny 

Miscellaneous. — Cited  in  San  Joaquin  etc.  Irr.  Co.  y.  Merced  Co., 
2  Oal.  App.  598,  599,  84  Pae.  287,  288,  to  point  that  franchise  to 
collect  water  rates  belonging  to  corporation  is  distinct  from  its 
creative  or  corporate  franchise  and  taxable  as  such. 

57  Cal.  617-620,  McCOURTNET  v.  FORTUNE.  ♦ 

Judgment  will  not  be  Reversed  for  want  of  finding  on  immaterial 

issue. 

Approved  in  Bradley  v.  Parker  (Cal.),  34  Pae.  235,  and  Lewis  r. 

First  Nat.  Bank,  46  Or.  188,  78  Pae.  992,  both  following  rule;  Bone  r. 

Hayes,  154  Cal.  763,  99  Pae.  174,  where  complaint  was  good  against 

one  defendant  although  not  against  others,  issues  were  tendered  as  to 

that  one  to  support  findings  thereon.' 

Distinguished  in  Cargnani  v.  Cargnani,  16  Cal.  App.  100,  116  Pae. 

308,  holding  court  in  divorce  erred  in  failing  to  find  upon  material 

averments  of  cruelty  set  forth  in  cross-complaint* 

67  Cal.  620-623,  PEOPLE  Y.  TATLOB. 

Under  Section  996,  Political  Code,  office  beeomes  vacant  when  per- 
son elected  thereto  fails  to  file  official  bond  within  time  prescribed, 
but  such  person  is  still  the  incumbent  within  meaning  of  th&t  section 
from  date  of  commencement  of  term. 

Approved  in  Campbell  v.  Board  of  Supervisors,  7  Cal.  157,  93  Pae. 
1063,  where  incumbent  of  district  attorney's  office  was,  at  succeeding 
election  defeated  by  one  who  was  by  judgment  declared  ineligible  and 
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failed  to  qualify,  ineambent  cannot  enjoin  tuperyisors  from  filling 
office;  State  v.  Wheatley,  160  Ind.  190,  66  N.  E.  687,  information  to 
oust  incumbent,  in  nature  of  quo  warranto,  he'ld  fatally  defective  in. 
failing  to  allege  relator  had  taken  required  oath  and  given  required 
bond. 

Distinguished  in  People  v.  Nye,  9  Cal.  App.  162,  98  Pac.  245,  holding 
officer  elected  for  second  term  who  died  before  time  of  its  beginning 
cannot  be  regarded  as  incumbent  of  office  at  any  time  during  such 
term,  unler  section  996,  Political  Code. 

67  Cal.  623-624,  IiA.  800IETB  FBANCAIS  Y.  SELHEIMER. 
Court  baa  Discretioii  to  Orant  or  Refnae  jury  in  equity  trial. 
Reaffirmed  in  Avery  Mfg.  Co.  v.  Crumb,  14  N.  D.  63,  103  N.  W.  411. 

67  Cal.  625-626^  COBI8TOCK  QUICKSILVER  MIN.  CO.  ▼.  SUPERIOR 
OOXTRT. 

It  is  not  the  Signing  but  Filing  of  findings  that  determines  the 
action. 

Approved  in  County  of  San  Luis  Obispo  v.  Simas,  1  Cal.  App.  181, 
81  Pao.  975,  holding  order  became  effective  only  when  filed  with  clerk. 

Wben  Action  is  Tried  in  One  County,  judge  may  sign  findings  and 
decision  when  in  another  county. 

Reaffirmed  in  Estudillo  v.  Security  Loan  Co.,  158  Cal.  69,  109  Pae. 
885. 

Criticised  in  concurring  opinion  in  Estudillo  r.  Security  Loan  etc. 
Co.,  168  Cal.  72, 109  Pac.  886,  majority  following  rule. 

67  Cal.  629-636,  CLARK  ▼.  CRANE. 

Order  Denying  Motion  to  Settle  Statement  on  motion  for  new  trial 
is  appealable. 

Approved  in  Freeman  v.  Brown,  4  Cal.  App.  109,  87  Pac.  205,  order 
denying  motion  for  leave  to  amend  statement  on  motion  for  new  trial 
is  appealable. 

Order  Extending  Time  to  Oive  Nature  of  Motion  for  new  trial 
made  after  expiration  of  statutory  time  is  void.  ' 

Distinguished  in  Sherman  v.  Southern  Pac.  Co.,  31  Nov.  287,  102 
Pac.  257,  setting  aside  default  on  ground  of  mistake  and  excusable 
neglect. 

67  CaL  640-641,  DEAN  ▼.  BASSETT. 

To  Constitute  Ratification,  principal  must  be  acquainted  with  that 
which  has  actually  been  done. 

Approved  in  Ballard  v.  Nye  (Cal.),  69  Pac.  488,  holding  receipt 
without  inquiry  of  part  of  insurance  money  from  one  who  had  pre- 
tended to  act  as  plaintiff's  agent,  and  without  notice  or  knowledge 
that  he  had  so  acted,  was  not  ratification  of  his  acts. 

Performance  by  Real  Estate  Broker  of  Contract  to  find  purchaser 
or  effect  exchango.    See  note,  44  L.  R.  A.  618. 

Effect  of  Reference  to  Extrinsic  Document  to  control  or  modify 
character  of  estate  that  would  otherwiee  pass.  See  note,  8  L.  R.  A. 
(n.  s.)  1039. 
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68  Oal.  e-4,  STEWABT  v.  WHITLOCK. 

Whera  Hnsband  and  Wife  Executed  Mortgage  on  homestead,  mis- 
take of  wife  in  not  exelnding  certain  parts  thereof  due  to  misrepre- 
sentatione  to  her  by  husband  cannot  affeet  right  of  mortgagee,  who 
did  not  know  of  her  intention. 

Approved  in  Schultz  ▼.  McLean  (Cal.),  26  Pac  428,  429,  holding 
where  plaintiff's  agent  conveyed  land  which  he  held  in  trust  for  them 
and  deceived  his  principals  as  to  terms  of  transfer,  the  fraud,  if  any, 
cannot  affeet  the  vendee,  who  purchased  in  good  faith  without  knowl- 
edge of  intention  of  plaintiffs. 

68  CaL  4-6,  LATAILLADE  ▼.  SANTA  BABBABA  OA8   00. 

Informal  Complaint  in  Justice's  Court  Upheld. 

Approved  in  Moran  v.  Ebey,  39  Mont.  619,  104  Pae.  623,  upholding 
informal  complaint  in  justice's  court. 

Estoppel  to  Deny  Landlord's  Title.    See  note,  89  Am.  8t.  Bep.  113w 

68  OaL  6-8,  BBODBIBB  T.  TIBBET8. 

Proceedings  to  Enforce  Mortgage  for  part  of  mortgage  debt.  See 
note,  37  L.  B.  A.  740. 

68  Cal.  8-11,  MOBA  ▼.  LE  BOY. 

Superflnoiui  liatter  in  Complaint  may  be  stricken  out  on  motion. 

Approved  in  Milan  v.  Hood  (Cal.),  30  Pac.  1107,  nolding  superfluous 
matter  in  crose-<;omplaint  should  have  been  stricken  out. 

Wlien  Demurrer  to  Complaint  is  Sustained  without  leave  to  amend, 
defendant  is  entitled  to  have  final  judgment  entered  in  his  favor. 

Approved  in  Le  Breton  v.  Stanley  Contracting  Co.,  16  Cal.  App.  434, 
114  Pac.  1030,  order  sustaining  demurrer  without  leave  to  amend  does 
not  preclude  court  from  granting  motion  for  judgment  on  pleadings. 

68  CaL  11-16,  MABT7BT  T.  BTJIZ. 

Execution  of  Deed  Absolute  in  Form  is  not  abandonment  of  home- 
stead when  intended  as  security  for  loan,  except  as  against  innocent 
purchaser* 

(1045) 
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Approved  in  Bull  y.  Coe  (Cal.)i  15  Pac.  125,  following^  rule;  Mac- 
Leod Y.  Moran,  153  Cal.  99,  94  Pac.  605,  holding  deed  of  trust  to  secure 
debt  not  abandonment  of  homestead. 

Wife  may  Intervene  In  Foreclosure  Suit  against  husband  to  set  up 
homestead  right. 

Approved  in  Potlatch  Lumber  Co.  v.  Bunkel,  16  Idaho,  197,  101  Pac. 
S97,  23  L.  B.  A.  (n.  s.)  536,  claimant  of  property  attached  in  action 
for  debt  maj  intervene  to  assert  his  rights. 

58  Oal.  16-19,  0IT7  OF  LOS  ANOELES  V.  MELLUS. 

Final  Judgment  Entered  upon  General  Demnrrer  to  complaint  is 
bar  to  Another  action  on  same  cause. 

Approved  in  City  of  Los  Angeles  ▼.  Melius,  58  Cal.  20;  following 
rule;  Parrotte  v.  Dryden,  73  Neb.  294,  102  N.  W.  612,  final  judgment 
en  demurrer  to  petition  in  equity  to  obtain  new  trial  in  former  suit 
bars  later  action  on  same  grounds  for  same  purpose. 

Distinguished  in  Frye  v.  Miley,  54  W.  Va.  333,  46  S.  E.  138,  bill  in 
equity  dismissed  on  demurrer  for  lack  of  juri8di<:tion  is  not  bar  to 
another  action  on  same  matter  when  court  has  acquired  jurisdiction. 

68  Cal.  21-39,  AGUIBBE  T.  AIJUCANDEB. 

Where  Jury  by  Their  Verdict  Disregarded  Instmction  of  court,  ver- 
dict will  be  set  aside. 

Criticised  in  Compressed  Air  Co.  v.  West  San  Pablo  Co.,  9  Cal.  App. 
363,  99  Pae.  532,  holding  judgment  will  not  be  reversed  for  mere  error, 
in  failing  to  follow  instructions,  when  it  clearly  appears  appellant  has 
suffered  no  damage  therefrom. 

Bight  to  Beversal  or  New  Trial  where  jury  disregarded  erroneous 
instructions.     See  note,  21  L.  B.  A.  (n.  s.)  853. 

Oreation  of  Prescrlpti've  Title  by  adverse  possession  of  one  co ten- 
ant.   See  note,  109  Am.  6t.  Bep.  610,  626. 

68  Cal.  42-50,  COMMEBOIAL  BANE  v.  MXTCHELI.. 

I«ev7  on  Partnerehip  Property  for  debt  of  partner.  See  note,  46 
L.  B.  A.  490,  494. 

68  CaJ.  69-61,  KNOX  T.  LOB  ANOELES  OOUNTT. 

Superintendent  of  Irrigation  Under  Act  of  March  10,  1874,  was  not 
county  officer,  but  only  officer  of  such  portions  as  should  be.  formed 
into  irrigation  dietricts. 

Approved  in  State  v.  Higginbotham,  84  Ark.  539,  106  S.  W.  485, 
director  of  levee  district  embracing  portions  of  several  counties  is 
not  county  officer. 

68  Oal.  62-63,  DOWNEY  Y.  HELLMON. 

New  Trial  for  Insui&ciency  of  Evidence  to  support  verdict  wil  not 
be  granted  when  evidence  is  conflicting. 

Beaffirmed  in  Farrell  v.  Solary,  43  Fla.  131,  81  So.  285. 

68  CaL  68-73,  WEISENBEEG  v.  TBUMAN. 

Taking  of  Deed  Oontainlng  Becltal  of  dedication  of  land  to  city 
gave  grantees  notice  of  that  fact. 

Approved  in  Sisk  v.  Caswell,  14  Cal.  App.  391,  112  Pac.  191,  hold- 
ing grantee  of  deed  bound  by  recitals  therein  when  for  two  years 
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after  reeordation  he  failed  to  discover  it  did  not  correspond  with  cobl- 
tract  of  sale. 

Liability  for  Disintennent  of  Dead  Bodies,  and  actions  relating 
thereto.    See  note,  42  L.  B.  A.  724. 

58  Cal.  78-80,  FEUZ  T.  CITY  OF  LOS  ANGELES. 

Oity  of  Los  Angeles  has  No  Bight  to  Dispose  of  water  of  Los 
Angeles  river  to  parties  outside  the  citj  to  injury  of  owners  of  land 
bordering  river. 

Distinguished  in  Fellows  v.  Citj  of  Los  Angeles,  151  Cal.  02,  90  Pac. 
140,  holding  water,  right  to  use  which  was  in  question,  had  been  re- 
duced to  private  ownership  and  was  not  owned  by  city  of  Los  Angeles. 

Prescriptive  Title  to  Water.    See  note,  93  Am.  St.  Rep.  722. 

Bight  of  Prior  Approprlator  of  Water.    See  note,  30  L.  R.  A.  676. 

68  GaL  80,  ELMS  ▼.  LOS  ANOELES. 
Bight  of  Prior  Appropdator  of  Water.     See  note,  30  L.  B.  A.  670. 

68  CaL  81-83,  ELMS  Y.  LOS  ANGELES. 

Guardian  ad  Litem  of  Infant  in  Partition  Suit  may  consent  to  judg- 
ment after  court  has  passed  upon  partition  made  by  referees  and  ap- 
proved it. 

'  Approved  in  Becker  v.  Chester,  115  Wis.  149,  ^1  N.  W.  651,  executor 
cannot  consent  that  costs  of  action  t(0  have  certain  clause  in  will  de- 
clared void  be  paid  from  funds  of  estate. 

68  Oal.  91-96,  McGABT  ▼.  PEDBOBENA. 

Statutes  are  to  be  Considered  Prospective  and  not  retrospective  in 
their  operation,  unless  contrary  intention  clearly  appears. 

Approved  in  In  re  Cole,  12  Cal.  App.  292,  107  Pac.  582,  holding  sec- 
tion 25%,  article  IV,  Constitution,  giving  legrislature  power  to  create 
flsh  and  game  districts,  is  neither  self-operative  nor  retrospective. 

Billing  will  not  be  Bevlewed  on  Appeal  unless  exception  be  taken  in 
lower  court. 

Distinguished  in  Dahl  v.  Stakke,  12  N.  D.  329,  96  N.  W.  354,  review- 
ing, on  appeal  from  order  denying  new  trial,  on  ground  of  insufficiency 
of  evidence  to  sustain  verdict,  direction  for  verdict  not  excepted  to. 

68  OaL  96-98,  BABBON  v.  DELEVAL. 

Bight  to  Written  Notice  of  Overmling  Demurrer  may  be  waived. 

Approved  in  Estate  of  Keating,  158  Cal.  114,  110  Pac.  Ill,  dismiss- 
ing appeal  for  failure  to  file  certain  notice  within  ten  days  after  entry 
of  order  when  no  written  notice  of  entry  of  order  was  served  but 
appellant  had  actual  notice  thereof;  Bell  v.  Thompson,  8  Cal.  App.  485, 
97  Pac.  159,  notice  of  filing  cost  bill  waived  when  party  had  actual 
knowledge  of  filing  and  claimed  right  to  retax  costs  after  four  years 
for  want  of  such  written  notice. 

68  OaL  99-100,  THOMAS  ▼.  ANDEBSON. 

Contract  Beading  "We,  the  Undersigned,  promise  and  agree  to  pay 
the  sum  set  opposite  our  names,"  constitutes  separate  and  distinct  obli- 
gations. 

Approved  in  Los  Angeles  National  Bank  v.  Vance,  9  Cal.  App.  60,  98 
i^ae.  60y  holding  subscription  by  several  persons  of  sums  set  opposite 
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tbeir  respective  names  to  secure  location  of  federal  building  does  not 
create  joint  or  joint  and  several  obligation. 

68  OaL  101-102,  D£  LA  08SA  T.  OZABABT. 

Judgment  Against  Administrator  concludes  heirs. 

Approved  in  Sturgis  v.  State,  2  Okl.  Cr.  375,  102  Pac.  62,  following 
rule;  McClung  v.  Cullison,  15  Okl.  408,  82  Pac.  500,  holding  heir  of 
intestate  not  necessary  party  to  foreclosure  of  mortgage  and  con> 
eluded  by  decree  against  administrator. 

68  OaL  102-104,  PEOPI«B  T.  GABOIA. 

Indictment^  Chaxging  Same  Offenae  in  different  forms  under  differ- 
ent counts,  must  clearly  show  th^^t  matters  set  forth  in  different  counts 
are  descriptive  of  one  and  same  offense. 

Distinguished  in  People  v.  Oppenheimer,  156  Cal.  741,  106  Pac.  78, 
holding  allegation  in  information  that  assault  was  committed  with 
deadly  weapon  not  at  variance  with  proof  of  use  of  two  deadly 
weapons. 

68  CaL  104-108,  PEOPLE  ▼.  NELSON. 

Indictment  for  Burglary  WMch  Charges  Defendant  entered  with 
intent  to  commit  felony,  without  stating  what  particular  felony,  states 
no  offense. 

Approved  in  Newby  v.  State,  75  Neb.  36,  105  N.  W.  1100,  informa- 
tion charging  crime  of  having  posseseion  of  forged  instrumen-t  with 
intent  to  publish  same  as  genuine  with  intent  to  defraud,  but  not 
charging  possessor  knew  it  to  be  false,  states  no  offense. 

68  OaL  111-115,  FBEEMAN  ▼.  BAHBi. 

Decree  of  Distribution  to  Devisee  Estops  One  who,  prior  to  decree, 
made  agreement  with  devisee  to  purchase  his  interest  in  estate,  paid 
purchase  price  and  received  power  of  attorney  to  receive  devisee's 
share,  but  got  no  deed,  as  against  creditor  who  has  attached  devisee's 
interest. 

Criticised  in  Cooley  v.  Miller  &  Lux,  156  Cal.  513,  514,  515,  517, 
105  Pac.  982,  983,  984,  when  devisee  makes  valid  grant,  prior  to  dis- 
tribution of  his  interest  in  esta^,  decree  distributing  such  interest  t» 
devisee  does  not  devest  grantee  of  his  rights  acquired  under  grant. 

68  CaL  115-124,  GBEINEB  ▼.  OBEINEB. 

TtUx  to  Codes,  Interest  of  Wife  in  common  property  was  mere  ex- 
pectancy, like  interest  which  heir  may  possess  in  property  of  his  an- 
cestor. 

Approved  in  Estate  of  Moffitt,  153  Cal.  364,  95  Pac.  1026,  20  L.  B. 
A.  (n.  8.)  207,  upon  death  of  husband,  wife  takes  ono-half  community 
property  as  heir;  Directors  of  Pallbrook  Irr.  District  v.  Abila,  106 
Cal.  362,  39  Pac.  796,  wife  does  not  have  such  interest  in  community 
realty  as  to  entitle  her  to  sign  petition  for  irrigation  district  as  owner 
of  property;  Beade  v.  de  Lea,  14  N.  M.  463,  95  Pac.  137,  upholding 
deed  by  husband  alone  to  property  acquired  by  community  prior  to 
act  of  March  20,  1901. 

Wife  cannot  Maintain  Action  During  Coyerture  to  set  aside  transfer 
of  common  property  made  by  husband  for  purpose  of  defrauding  her. 

Approved  in  Cummings  v.  Cummings  (Cal.),  14  Pac.  564,  following 
rule;  Duncan  v.  Duncan,  6  Cal.  App.  408,  92  Pac.  311,  holding  claim 
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and  delivery  doee  not  lie  to  recover  community  goods  tranef erred  by 
husband  at  suit  of  wife  wben  fraud  is  not  alleged. 

Wife  may  Maintain  Action  for  Injunctioa  to  restrain  husband  from 
carrying  out  threatened  fraudulent  transfer  of  community  property. 

Approved  in  Hall  v.  Johns,  17  Idaho,  228,  105  Pac.  72,  interest  of 
wife  in  community  property  is  so  vested  that  husband  cannot  deprive 
her  of  it  by  voluntary  alienation  for  mere  purpose  of  devesting  her 
claim. 

Liability  of  Oommnnlty  Property  for  debts.  See  note,  19  L.  B.  A. 
235. 

58  OaL  126-138^  41  Am.  Bep.  261,  FBATT  ▼.  WHITTIEB. 

Fixtures  Placed  in  Bnilding  by  Tenant  remain  property  of  tenant 
aa  against  landlord. 

Approved  in  Churchill  v.  More,  4  Cal.  App.  223,  88  Pac.  292,  hold- 
ing contract  giving  right  of  renewal  of  fixtures  to  lessee  binds  vendee 
who  took  with  notice  of  such  right. 

Distinguished  in  Miller  v.  Waddingham  (Cal.),  25  Pac.  690,  holding 
houses  built  upon  mudsills  by  contractor  for  vendee  in  possession,  who 
has  paid  in  part  for  land,  cannot  be  turned  over  to  contractor  and 
removed  by  him  in  lieu  of  payment  for  his  work. 

Storm  Doors,  Windows,  and  Screeut  as  fixtures.  See  note,  30  L. 
B.  A.  (n.  8.)  1190. 

68  OaL  133-142,  MILLEB  T.  HEILBBOK. 

Stock  in  National  Banks  must  be  Assessed  at  its  actual  cash  value. 

Overruled  in  San  Francisco  Nat.  Bank  v.  Dodge,  197  U.  S.  80,  92, 
26  Sup.  Ct.  Bep.  384,  49  L.  Ed.  669,  holding  sections  3608,  3609,  Politi- 
eal  Code,  unconstitutional  in  so  far  as  assessment  of  stock  of  national 
banks  differs  from  that  of  state  banking  institutions. 

State  Taxation  of  National  Banks.    See  note,  45  L.  B.  A.  751,  754. 

68  OaL  142-144,  FABUEST  Y.  SPBING  VAIJ.ET  ETO.  IBB.  00. 

Vested  Bights  of  Which  Pre-emptor  cannot  be  Deprived  as  acquired 
only  upon  proving  up  and  paying  for  claim. 

Approved  in  Graham  v.  Great  Falls  W.  P.  ft  T.  Co.,  30  Mont.  401, 
78  Pac.  811,  preferential  right  given  to  successful  contestant  of  con- 
test to  determine  right  to  purchase  land  is  not  vested,  nor  can  it  be 
enforced  against  government. 

Bight  of  Prior  Appropriation  of  water.    See  note,  30  Ii.  B.  A.  672. 

68  OaL  144-146,  PE0PIJ5  T.  DONNELLY. 

Possessory  Bight  Acquired  by  Purchaser  from  state,  prior  to  pay- 
ment of  purchase  money  or  patent,  is  taxable. 

Approved  in  Delinquent  Tax  List  v.  Territory,  4  Ariz.  188,  37  Pac. 
370,  holding  unconfirmed  Mexican  grant  taxable  to  possessor. 

Distinguished  in  Slade  v.  Butte  County,  14  Cal.  App.  459,  112  Pac. 
487,  certificates  of  purchase  of  lands  which  state  anticipates  will  be 
granted  to  it  in  lieu  of  eehool  lands,  which  have  not  been  received  by 
state,  are  no>t  taxable. 

Exemption  from  Tsxation  or  Assessment  of  lands  owned  by  gov- 
ernmental bodies  or  in  which  they  have  an  interest.  See  note,  132 
Am.  St.  Bep.  347. 
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68  0«L  147-152,  JEFFEH8  T.  COOS. 

Statato  of  UmltatlOM  may  be  Pleaded  in  bar  by  sew  partiei 
brought  in  by  supplemental  pleading  after  itatute  hae  run. 

Approved  in  Matteson  ▼.  Wagoner,  147  CaL  746,  82  Pae.  439,  fol- 
lowing rule. 

Dietinguished  in  Lemon  t.  Hubbard,  10  Cal.  App.  476,  102  Pae.  556, 
holding  etatnte  had  not  run  againet  defendant  on  amendment  which 
did  not  ftate  new  cause  of  action  when  he  had  been  served  with 
original  complaint  before  statute  had  run. 

Belation  of  New  Pleading!  to  statutes  of  limitations.  Bee  note,  S 
L.  B.  A.  (n.  s.)  306. 

Oommencement  of  Actlom  Against  Mortgagor  who  had  disposed  of 
his  interest  in  mortgaged  premises  does  not  keep  alive  lien  of  mort- 
gage, and  action  thereon  against  mortgagor's  grantee  is  barred  in 
four  years. 

Approved  in  Sanford  ▼.  Bergin,  156  Gal.  51,  103  Pae.  336,  acknowl- 
edgment of  deal  after  statute  had  run  as  to  mortgage  does  not  revive 
or  extend  mortgage  lien. 

68  Cal.  152-150,  DAVIS  T.  DBEW. 

Finding  of  Facte  by  Mere  Beferoice  to  paragraphs  of  answer,  while 
not  to  be  commended,  is  sufficient. 

Approved  in  Chatfield  v.  Continental  BIdg.  etc.  Assn.,  6  Oal.  App. 
668,  92  Pae.  1042,  holding  finding  that  all  allegations  of  complaint  are 
true  is  sufficient  when  answer  consists  of  denials  only;  Heintz  v. 
Cooper  (Cal.),  47  Pae.  360,  holding  sufficient  a  finding  by  reference  to 
pleadings. 

58  Oal.  169-163,  GABET  ▼.  BAB. 

Bight  of  Way  of  Necessity  Over  Another's  Xrfuid  ceaees  when  new 
right  of  way  is  acquired  by  judgment  in  partition. 

Approved  in  Fowler  v.  Wood,  73  Kan.  535,  117  Am.  St.  Bep.  534, 
85  Pae.  772,  6  L.  B.  A.  (n.  s.)  162,  reaffirming  rule;  Cassin  v.  Cole,  155 
Cal.  679,  96  Pae.  278,  holding  right  of  way  of  necessity  eeased  by 
dedication  of  public  road. 

Way  of  Necessity  Where  Other  Means  of  access  exist.  Bee  note, 
17  L.  B.  A.  (n.  s.)  1019,  1020. 

.    Impassibility  of  Boad  Gives  Only  Temporary  Bight  to  pass  over 
adjoining  private  property. 

Reaffirmed  in  Shriver  v.  County  Court,  66  W.  Va.  689,  66  S.  B.  1063. 

Oreation  and  Conveyance  of  Easements  Appurtenant.  See  note, 
136  Am.  St.  Bep.  698. 

Easements  Created  by  Severance  of  Tract  with  apparent  benefit  ex- 
isting.   See  note,  26  L.  B.  A.  (n.  s.)  349,  350,  351. 

68  CaL  163-168,  MOBAK  ▼.  ABBEY. 

Payment  by  Surety  of  Debt  Evidenced  by  Note  eztingniehes  obli- 
gation, and  surety's  remedy  against  principal  debtor  is  one  of  reim- 
bursement only. 

Beaffirmed  in  Crystal  v.  Button,  1  Cal.  App.  254,  81  Pae.  1116. 

68  Oal.  168-177,  HUNOABIAN  HILL  ETC.  MEN.  CO.  ▼.  MOSES. 

In  Action  to  Quiet  Title,  Where  Answer  consists  of  denials,  and 
contains  none  of  elements  of  cross-complaint|  it  is  error  to  award 
decree  quieting  defendant's  title. 
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Approved  in  Erbes  r.  Smith,  35  Mont.  47,  88  Pae.  570,  in  action  for 
wa»te,  where  answer  alleged  equitable  title  to  land  by  virtue  of  parol 
contract  to  purchase  and  prayed  defendant's  title  be  quieted,  judg- 
ment quieting  title  was  not  proper. 

58  CaL  177-180,  OOKEB  ▼.  8UPSBIOB  OOUBT. 

To  Perfect  Appeal  from  Justioe  Gourt,  it  is  necessary  to  file  notice, 
servo  some  upon  adverse  party,  and  file  undertaking  within  thirty 
days  after  judgment;  none  can  be  dispensed  with  nor  supplied  if  no-t 
done,  nor  remedied  if  fatally  defective  after  time  limited  by  statute. 

Approved  in  Swem  ▼.  Monroe,  148  Cal.  743,  83  Pac.  1075,  holding 
that  neither  undertaking  nor  deposit  to  stay  proceedings  can  be  taken 
in  lieu  of  deposit  or  undertaking  for  costs  on  appeal;  Stimpson  etc. 
Scale  Co.  v.  Superior  Ct.,  12  Cal.  App.  540,  107  Pac.  1015,  1016,  hold- 
ing insufficient  appeal  bond  not  filed  within  statutory  time  of  five  days 
after  notice  of  appeal;  Crowley  Launch  etc.  Co.  v.  Superior  Court,  10 
Gal.  App.  344,  101  Pac.  936,  holding  failure  of  sureties  on  bond  for  ap- 
peal from  justice  court  to  qualify,  upon  exception,  within  statutory 
time,  deprives  superior  court  of  jurisdiction  of  appeal;  Lane  v.  Su- 
perior Court,  5  Cal.  App.  764,  91  Pac.  406,  holding  appeal  not  perfected 
when  bond  was  not  filed  within  thirty  days  after  judgment;  Snyder  v. 
Wooden,  11  Idaho,  155,  81  Pac.  378,  Deardoflf  v.  Thortensen,  16  N.  D. 
359,  113  N.  W.  618,  Lough  v.  White,  14  N.  B.  355,  104  N.  W.  518, 
and  Regan  v.  Superior  Court,  14  Cal.  App.  574,  575,  114  Pac.  73,  all 
holding  undertaking  on  appeal  must  be  filed  within  thirty  days  after 
rendition  of  judgment  to  perfect  appeal  from  justice's  court;  Jenkins 
y.  Carroll,  42  Mont  313,  112  Pac.  1069,  jurisdiction  of  subject  matter 
of  appeal  from  justice's  court  can  only  be  conferred  by  proceeding  in 
accordance  with  statutory  requirements. 

Order  of  Service  of  NoUce  of  Appeal  and  filing  thereof  is  unim- 
portant on  appeal  from  justice  court. 

Approved  in  State  v.  Brown,  30  Nev.  498,  499,  ^8  Pac.  872,  873, 
following  rule;  Billings  v.  Palmer,  2  Cal.  App.  433,  83  Pac.  1077, 
holding  service  of  amended  complaint,  although  service  is  admitted, 
does  not  become  effectual  until  time  of  filing. 

Disapproved  in  State  v.  District  Court,  34  Mont.  117,  118,  115  Am. 
St  Bep.  522,  85  Pac.  87a,  and  State  v.  District  Court,  32  Utah,  422, 
91  Pac.  135,  both  holding  filing  of  notice  of  appeal  nmst  precede  or 
be  contemporaneous  with  service  of  same  on  adverse  party. 

Wliat  Courts  may  Issue  and  to  Wliat  Courts  Writ  of  prohibition 
may  issue.    See  note,  111  Am.  St.  Hep.  931,  935. 

68  CaL  180-186»  CABBY  ▼.  BBOWK. 

Finding  That  All  Allegations  of  Complaint  are  true  and  all  allega- 
tions of  answer  are  untrue  is  sufficient. 

Approved  in  Healey  v.  Norton  (Cal.)y  41  Pae.  1081,  following  rule. 

Stipulation  Tliat  Appeal  has  Been  Duly  Perfected  ie  conclusive  on 
appellate  court. 

Approved  in  Burnett  ▼.  Piercy,  149  Cal.  184,  86  Pac.  605,  holding 
want  of  service  of  notice  of  appeal  on  lienholder  waived  by  stipula- 
tion, signed  by  his  attorney,  to  effect  thut  appeal  was  perfected. 

68  CaL  186-190,  LTBBCE3!B  ▼.  MUBBAT. 

Discretion  of  Court  Is  Qovemed  by  Legal  Boles  to  do  justice  ac- 
cording to  law  as  near  as  may  be. 
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Approved  in  dissenting  opinion  in  Bates  ▼.  Gregorj  (Cal.),  22  Pac 
087y  majoritj  refusing  mandamus  to  compel  city  of  Sacramento  to 
issue  bonds  under  Statutes  of  1864,  page  217,  to  liquidate  bonds  issued 
under  act  of  1853,  which  had  become  barred  by  limitation  since  1861. 

Cknerai  Denials  aa  Sham  Pleadings.  See  note,  113  Am.  St.  Bep.  648, 
649. 

68  OaL  190-193,  41  Am.  Bep.  257,  HENDBI0K8  ▼.  SPBIKa  VALLEY 
ETC.  IBB.  GO. 

liability  for  Bemoyal  of  Lateral  or  Subjacent  Sun^ort  of  land  in 
its  natural  condition.    See  note,  68  L.  B.  A.  674* 

68  CaL  198-212,  PRESTON  ▼..  CULBEBTSON. 

Where  Polls  for  Prednet  Were  Opened  at  place  near  and  in  plain 
Tiew  of  place  appointed  by  supervisors  because  of  objection  of  owner 
of  appointed  place,  and  it  did  not  appear  that  any  voter  was  thereby 
deprived  of  his  vote,  vote  of  precinct  should  not  be  rejected. 

Approved  in  Lane  v.  Otis,  68  N.  J.  L.  660,  54  Atl.  444,  upholding 
election  held  outside  territorial  limits  of  precinct  but  otherwise  law- 
fully held,  no  fraud  or  other  harm  being  charged. 

Distinguished  in  Johnstone  v.  Bobertson,  8  Ariz.  364,  365,  366,  76 
Pac.  466,  467,  where  place  of  election  was  changed  and  no  near  place 
designated  by  written  notice,  votes  cannot  be  considered  under  pro- 
vision that  written  notice  must  be  posted  two  daysi 

Irregularities  Avoiding  Elections.    See.  note,  90  Am.  St.  Bep.  76. 

Constitutionality  of  "Anstralian  Ballot**  Statutes.  See  note,  16  L. 
a  A,  755. 

View  by  Jury.    See  note,  42  L.  B.  A.  393^ 

68  OaL  214r-218,  PEOPLE  ▼.  BBILLIANT. 

Wliere  Indictnient  for  Perjury  Contains  express  averment  of  ma- 
teriality of  oath,  it  is  sufficient  unless  it  affinnatively  appears  from 
other  averments  that  it  was  immaterial. 

Approved  in  People  v.  Nash,  15  Cal.  App.  32S,  114  Pac.  787,  up- 
holding sufficiency  of  general  averment  that  false  statement  was 
material;  People  v.  Collin«,  6  Cal.  App.  500,  92  Paa  516,  upholding 
indictment  for  perjury;  Kizer  v.  People,  211  HI.  416,  71  N.  E.  1038, 
upholding  indictment  for  perjury  setting  forth  facts  from  which  ma- 
teriality may  be  inferred  without  direct  averment  they  were  material 
in  language  of  statute;  Shevalier  v.  State,  85  Neb.  370,  123  N.  W.  425, 
reversing  conviction  for  perjury  where  materiality  of  testimony  was 
n<ot  alleged  or  proven. 

Indictments  for  Perjury.    See  note,  124  Am.  St,  Bep.  667. 

58  CaL  218-226,  41  Am.  Bep.  258,  PEOPLE  T.  FEILEK. 

In  Ttlal  for  Bigamy,  It  is  Error  to  instruct  jury  that  former  wife 
is  presumed  to  be  alive,  on  legal  presumption  that  fact  once  shown 
to  exist  is  presumed  to  continue  in  exis«tence. 

Approved  in  People  v.  Elster  (Cal.),  3  Pac  888,  holding  instruc- 
tion in  regard  to  inference  of  guilty  possession  of  goods  recently 
stolen  is  improper  influence  of  jury  by  courts 

Burden  of  Proving  and  Sufficiency  of  Evidence  of  tetrmination  of 
formsir  marriage.    See  note,  89  Am.  St  Bep.  200. 
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58  CaL  226-228,  PBOPLE  T.  DALTON. 

Liability  for  Disinterment  of  Dead  Bodies,  and  actioni  relating 
thereto.    See  note,  42  L.  B.  A.  734. 


68  OaL  229-231,  41  Am.  Bep.  266,  VBKBKAMP  ▼.  HULBUBD  OAN- 
NINO  ETC.  CO. 

Contract  to  Deliver  Fmit  Crop  Considered  and  held  that  price  for 
each  lot  dellTered  became  due  and  payable  npon  its  delivery. 

Approved  in  Iioe  Angeles  G-as  etc.  Co.  v.  Amalgamated  Oil  Co., 
156  CaL  781,  106  Pac.  58,  holding  that  exi/tire  contract  for  sale  of 
oil  dnring  period  of  yean  with  monthly  delivery  was  apportionable 
with  respect  to  payments  for  oil  actually  delivered;  Dees  v.  Self,  165 
Ala.  229,  51  So.  737,  applying  rule  to  oontract  for  timber  which  was 
cut  and  removed  part  at  a  time;  Matthews  Glaes  Co.  v.  Burk,  162 
Ind.  614,  70  N.  E.  373,  holding  under  contract  for  delivery  of  glass 
in  inetallments  at  certain  discount  from  prices  made  by  A  and 
plaintiff  to  have  right  to  cancel  contract  if  price  fall  ninety  per 
cent  below  certain  list^  payments  to  be  made  on  delivery,  pries 
determined  by  prices  of  A  at  receipt  and  not  by  subsequent  reduc- 
tion. 

58  CaL  234-237,  BANK  OF  WOODLAND  ▼.  HIATT. 

Purchaser  has  Bight  to  Bely  upon  representations  of  seller  as  to 
facts  not  within  purchaser's  knowledge. 

Approved  in  Pott  v.  Hanson,  109  Minn.  421,  124  N.  W.  18,  follow- 
ing rule;  Brandt  v.  Krogh,  14  Cal.  App.  61,  111  Plac«  280,  representa- 
tions  as  to  oil  lands  of  which  buyer  was  ignorant  and  relied  on  by 
him  held  to  be  fraudulent;  Togni  v.  Taminelli,  11  Cal.  App.  13,  103 
Pac.  902,  holding  void  deed  inserted  in  instrument  which  was  repre- 
sented to  signer  to  be  release  only;  Eichelberger  v.  Mills  Land  etc. 
Co.,  9  Cal.  App.  638,  100  Pac.  1^1,  holding  purchaser  of  land  had 
right  to  rely  upon  owner's  representations  as  to  area;  Evans  v.  Duke 
(CaL),  69  Pac.  689,  holding  false  representations  of  vendor  as  to 
area  under  cultivation  and  profits  he  had  made  therefrom  are  ground 
for  rescission;  Howe  v.  Martin,  23  Okl.  569,  138  Am.  St.  Bep.  840, 
102  Pac.  131,  definite  assertion  of  truth  of  fact  of  which  party  had 
no  knowledge,  made  to  induce  sale,  held  fraudulent;  Qeavenger  v. 
Sturm,  59  W.  Ya.  665,  53  8.  E.  595,  misrepresentation  of  material 
fact,  though  in  slight  degree,  will  d^eat  specific  performance. 

Distinguished  in  Craig  v.  Wade,  159  Cal.  173,  112  Pac.  891,  circular 
to  stockholders  of  corporation  concerning  its  business  held  to  be 
of  matters  of  opinion,  and  one  who  purchased  stock  in  reliance 
thereon  could  nKyt  recover  on  ground  of  fraud;  Price  v.  Spencer  (Cal.), 
53  PaCL  1075,  holding  evidence  of  intrineic  value  of  bank  stock  not 
admissible  in  action  for  false  representatioa  as  to  value  thereof, 
where  it  had  well-known  and  fixed  market  value. 

Bight  to  Bely  upon  Bepresentations  mode  to  effect  contract  as 
basis  for  charge  ot  fraud.    See  note,  37  K  B.  A.  602w 

58  CaL  237-239,  WILLIAMS  v.  8A0BAMKNT0  COUNTY. 

Where  Notice  is  Beqnired  to  be  Published  at  least  once  a  week  for 
four  consecutive  weeks  publication  at  intervals  of  eight  days  is  in- 
sufficient. 

Approved  in  Beclamation  District  v.  McPhee,  13  Oal.  App.  385,  109 
Pae.  1107,  holding  notice  published  from  March  11th  to  April  dd. 


58  Cal.  239-259    NOTES  ON  GAIIFOBNIA  REPOBTSw  1054 

when  hearing  waa  April  4th,  inBufficient  under  requirement  of  four 
weeks'  publication  next  preceding  hearing. 

58  Oal.  239-240,  OOULTHintST  ▼.  COULTHUB8T. 

Oross-complaint  most  State  Facts  SaAclent  to  entitle  pleader  to 
affirmBrtive  relief. 

Approved  in  Bacon  v.  Bice,  14  Idaho,  112,  93  Pac.  512,  cross- 
complaint  held  insufficienit  in   quiet  title  suit. 

Necessity  of  Alleging  Jurlsdiptional  Besldence  in  divorce  proceed- 
ing.   See  note,  12  K  K  A.  (n.  s.)  1197. 

68  CaL  241>243,  FAIBBANKS  ▼.  WILLIAMa 

In  Action  to  Becover  Damages  for  Taking  and  detention  of  prop- 
ertj,  plaintiff  can  only  recover  fair  compensation  for  time  and  monej 
properly  expended  in  pursuit  of  property. 

Approv«ed  in  Lymch  v.  McGhaim,  7  Cal.  App.  134,  93  Pac^  1044, 
holding  damages  cannot  be  given  under  section  3336,  and  at  the  same 
time  interest  under  section  3333,  Civil  Codew 

68  Cal.  245-247,  PEOPLE  T.  TUQUA. 

It  is  Error  to  Befnse  Instruction  upon  meaning  of  words  "deadly 
wieapon"  as  used  in  indictment. 

Distinguiehed  in  Territory  v.  West,  4  Ari&  216,  36  Pac.  208, 
court  need  not,  in  absence  of  request,  define  "deadly  weapon." 

Wliat  Weapons  may  be  Considered  Deadly  under  law  of  homicide 
and  assault.    See  note,  21  L.  B.  A.  (n.  s.)  497,  499. 

58  CaL  249-254,  PEOPLE  ▼.  FIiAHAVE. 

It  is  Error  to  Instruct  Jury  That  Defendant  in  murder  case  is  jus- 
tified in  killing  assailant  only  when  facts  and  ciFcumstances  make  it 
abeolu^ly  necessary. 

Approved  in  People  v.  Webster,  13  CaL  App.  353,  109  Pac.  639, 
following  rule;  People  v.  Bruggy  (Cal.),  26  Pac.  758,  reversing  judg- 
ment for  error  in  instruction  in  regard  to  necessity  of  killing  in 
self -defense;  Wilson  v.  Territory,  7  Aris.  51,  60  Pac.  698,  in  passing 
on  question  of  killing  in  CMlfnlefenee^  jury  must  consider  circum- 
stances as  they  'Appeared  to  defendant"  at  time;  Prince  v.  United 
States,  3  OkL  Cr.  706,  109  Pac.  243,  upholding  instructions  that, 
killing  being  proven,  burden  is  on  defense  to  prove  circumstances  in 
mitigation,  unless  proof  by  prosecution  showed  accused  was  justified. 

Papers  Purporting  to  be  Instructions  Inserted  by  clerk  in  record  in 
criminal  esse  cannot  be  considered  unleoB  authemtioated  by  court's 
instruction. 

Cited  in  State  t.  Scholfield,  13  N.  D.  666,  102  N.  W.  879,  arguendo. 

58  CaL  256-259,  CHBIST7  ▼.  FI8HEB. 

One  Under  Moral  or  Legal  Obligation  to  pay  taxes  cannot 
strengthen  his  title  by  purchase  at  tax  sale. 

Approved  in  Brooke  v.  Gamer,  20  Okl,  267,  d4  Pac  702,  following 
rule;  Stiles  r.  Granger,  17  N.  D.  508,  117  N.  W.  779,  holding  pur- 
chase of  land  ait  tax  sale  by  agent  autihorized  to  pay  taxes  operates 
merely  as  payment  of  taxes;  Collins  v.  Hoffman,  62  Wash.  281,  113 
PaCb  626,  manager  of  coriporation  cannot  purchase  at  delinquent  tax 
sale  and  obtain  title  without  color  of  fraud  as  againat  corporation 
and  its  grantee. 
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Blglit  of  Wife  to  Secure  Husband's  Property  at  tax  sale.  See  note, 
9  L.  B.  A.  (n.  s.)  674. 

58  Gal.  260-262,  RABflBET  T.  FLOUBNOY. 

Each  Party  in  Contest  of  Ri^lit  to  purchase  state  lands'  must  show 
in  hia  pleadinig  that  he  hae  some  rig^ht  to  land  superior  to  other  parties. 

Approved  in  Moran  v.  Bonjnge,  157  Cal.  297,  107  Pac.  314,  holding 
complaint  by  intervener  in  contest  of  right  to  purchase  land  insuffici- 
ent in  failing  to  show  his  assignor  was  qualified  to  foreclose. 

Wben  Defendant  is  Buled  Out  of  Land  Contest  by  demurrer  to 
his  answer  being  suetained,  his  objections  to  subsequent  proceedings 
cannot  be  considered. 

Reaffirmed  in  Moran  v.  Bonynge,  157  Cal.  300,  107  Pac.  315. 

Distinguished  in  Jacobs  v.  Walker  (Cal.),  33  Pac.  91,  holding  as 
proper  party  to  contest  of  rigbt  to  purchase  state  land,  one  in  pos- 
session of  part  of  it  whose  application  has  been  adjudged  invalid  and 
his  kght  to  purchase  denied. 

Bight  to  Appeal  as  a  Party  Interested  or  injured.  See  note^  119 
Am.  St.  Rep.  743. 

68  CaL  262-270,  PEOPI£  T.  MOBTIEB. 

Judgment  will  not  be  Beversed  in  criminal  ease  for  disqualification 
of  juror  discovered  after  verdict. 

Approved  in  People  ▼.  Duncan,  8  Oal.  Appi  198,  96  Pac.  419,  hold- 
ing objection  could  not  be  taken  after  verdict  to  substitution  of  juror; 
State  V.  Suttles,  13  Idaho,  99,  88  Pac.  239,  record  need  not  show  de- 
fendant was  informed  of  his  right  to  challenge  individual  juror  before 
jury  is  sworn. 

Beading  of  Section  of  Penal  Code  as  Instruction,  held  to  be  in- 
struction given  in  writing. 

Affirmed  in  State  v.  Roy,  118  La.  487,  43  So.  60,  holding  reading 
portion  of  charge  from  publisihed  decisions  of  supreme  court  is  charge 
given  in  writing. 

58  Cal.  274-279,  COSNEB  T.  COLUSA  C0X7NT7. 

''Approyal"  as  Used  In  Statute  Defined. 

Cited  in  State  v.  Rhein,  149  Iowa,  81,  127  Nw  W.  1081,  eonstruing 
meaninig  of  word  "approve." 

68  Cal.  281-283,  BEE8E  ▼.  HOECKEL. 

When  Vendor  Agreed  to  Conyey  Perfect  Title  to  land  subject  to 
mortgage,  vendee  wae  entitled  to  specific  conveyance  of  land  released 
from  mortgage. 

Approved  in  Clinton  v.  Shugart,  126  Iowa,  189,  101  N.  W.  789,  re- 
affirming rule;  Qlaseonan  v.  Condon,  27  Utah,  467,  76  Pac.  344,  vendor 
warranting  perfect  title  required  to  tender  such  title  free  from  en- 
cumbrance before  suing  for  purchase  money. 

58  Cal.  287-289,  NEAL  ▼.  NEAL. 

Witness  may  be  Asked  on  Cross-examination  any  question  which 
tends  to  test  his  accuracy,  veracity  or  credibility,  and  court  should 
be  especially  liberal  where  witness  is  party  to  suit. 

Approved  in  Taggart  v.  Bosch  (CaL),  48  Pac.  10O4,  holding  it  error 
to  eccclude  on  croes-excimination  of  plaintiff  question  whether  he  had 
private  accounits  with  defendant. 
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Examtnatioa  of  Witaawae  to  Haadwritliig  bj  eomparitfoik  Seo 
note,  63  L.  R.  A.  170. 

58  OaL  289^303,  ELLIS  ▼.  TONE. 

Eyeorj  Riparian  Proprietor  has  Eqnal  Right  to  unimpeded  flow  in  its 
natural  course  and  to  reasonable  use  of  waters  flowing  in  natural 
chAnn«l  over  his  land. 

Approved  in  Lux  y.  Haggin  (Cal.)',  4  Pac  926,  following  rule; 
Nieiloon  v.  Sponer,  46  Waah.  16,  123  Ask  St.  Rep.  910,  89  Pae.  156, 
upper  owner  cannot  doprive  lower  owner  of  water  by  using  water  by 
means  of  ditch  00  porous  that  none  of  the  water  was  returned  to 
stream. 

In  Action  for  Damages  for  Destrnction  of  growing  crops,  it  is 
proper  to  admit  evidence  in  regard  to  what  the  land  would  have  pro- 
dibced  in  that  year. 

Approred  in  Teller  v.  Bay  etc.,  Dredging  Co.,  151  Cal.  214,  90  Pac. 
944,  12  L.  U.  A.  (n.  s.)  267,  holding  value  of  crop  destroyed  should  be 
determined  by  deducting  from  value  of  probable  yield  probable  cost 
of  producing  after  time  of  destruction,  and  of  marketing;  Sacchi  v. 
Bayside  Lumber  Co.,  13  Cal.  App.  85,  108  Pac.  890,  upholding  ad- 
mission of  evidence  of  diminished  vialue  of  leasehold  due  tx>  flooding 
land,  in  action  for  damages  against  one  negligently  causing  flood; 
Dennis  r.  Crocker-Huffman  eta.  Co.,  6  Cal.  App^.  66,  91  Pac  429, 
on  issue  of  value  of  crop  destroyed,  evidence  was  admissible  to  show 
what  crops  could  be  produced,  average  yield  of  each  on  similar  land, 
kind  of  crops  destroyed,  their  stage  of  growth,  and  ooot  of  produc- 
ing  and   marketing,  and   market  price. 

Whole  Inatmctions  Should  be  Taken  Together  to  arrive  at  te 
meaning. 

Approved  in  .Hayden  v.  Coneolidatted  Min.  etc.  Co.,  3  Cal.  App. 
138,  84  Pac  423,  and  Naeh  v.  Kreling  (Cal.),  56  Pac.  262>  both  re- 
affirming rule. 

58  Cal.  304-306^  LOUIS  ▼.  TRISOONY. 

In  Action  Against  Snrvlvx>r  of  Two  Joint  Makers  of  note,  plea 
that  note  was  presented  to  admindetrator  of  decedent's  estate  and 
allowed  by  him  is  no  defensa 

Approved  in  Thompson  v.  Bank  of  California,  4  Cal.  App.  670, 
88  Pac.  990,  following  rola. 

68  OaL  314-316,  FAIRBANK  ▼.  HUaHSON. 

Competency  of  Expert  Witnesses  for  oom|>arisoii  of  handwriting. 
See  note,  63  L.  R.  A«  938,  985. 

68  Cal.  315-328,  NORTH  BLOOMFIELD  GRAVEL  MIN.  CO.  ▼.  KEY- 


Prohibition  Ues  to  Restrain  Judge  from  proceeding  in  action  in 
which  he  is  disqualified  by  reason  of  interest,  although  court  has 
jurisdiction  of  cause.  ^ 

Approved  in  Heilbron  r.  Campbell  (Cal.),  23  Pae.  123,  and  Forrest 
Coal  Co.  V.  Doolittle,  54  W.  Yaw  213,  214,  46  a  £.  239,  both  follow- 
ing rule;  Humtington  v.  Superior  Court,  5  Cal.  App.  296,  90  Pac 
145,  upholding  prohibition  to  prevent  second  trial  upon  charge  of 
murder   caused   by  abortion,   although    charge   is  modified   to   man* 
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Blaugbter;  People  ▼.  Ebey,  6  Cal.  App.  772,  93  Pac.  381,  holding 
judge  disqualified  to  hear  criminal  ease  bj  reason  of  his  relation  to 
attorney  for  defendant;  Remy  v.  Olds  (Cal.),  42  Pac.  240,  calling 
qualified  judge  to  sit  in  court  of  disqualified  judge  does  not  satisfy 
section  398,  Code  of  Civil  Procedure. 

Distinguished  in  Lassen  Irr.  Oo.  t.  Superior  Court,  151  Cal.  362, 
90  Pac.  711,  refusing  prohibition  to  prevent  judge  from  hearing 
cause  when  only  sentimental  interest  wem  shown;  City  of  Oak  Cliff 
Vw  State,  97  Tex.  39a,  79  Si  W.  1068,  judge  of  supreme  court  who 
WBS  taxpayer  in  city  not  disqualified  to  pass  on  question  of  validity 
of  ant  requiring  city  to  levy  tax. 

Writ  of  Prohibition.    See  note,  111  Am.  St.  Rep.  945. 

Jurisdiction  is  the  Power  to  Hear  and  d'etermine  a  cause. 

Approved  in  Ex  parte  Wad©,  2  OkL  Cr.  106,  100  Pac.  38,  upholding 
act  of  1907,  relating  to  transfer  of  indictments  for  misdemeanors  to 
inferior  courts  having  juriediction  of  offense  charged  therein. 

58  OaL  328,  OONKOIiI*T  ETC.  OO.  ▼.  KETSE& 

Prohibition  IAm  to  Begtraln  Judge  from  proceeding  in  action  in 
which  he  ie  disqualified  by  reaaon  of  interest. 

Approved  in  Forrest  Coal  Co.  v.  Doolittle,  54  W.  Ya.  213,  46  S.  & 
239,  following  rulew 

68  CaL  328,  BOLTON  MIKINa  OO.  ▼.  KET9ER. 

Prohibition  Ues  to  Restrain  Judge  from  proceeding  ivt  action  in 
which  he  is  diequalified  by  reaeon  of  intereet*- 

Approved  in  Forreet  Coal  Co.  v.  I>oolittle,  54  W.  Ya.  213,  46  S. 
R  239,  following  rule. 

58  Oal.  330-334,  BRANNAN  ▼.  PAT7. 

When  Facts  Which  Might  be  Us^  as  counterclaim  are  pleaded  as 
def eoee  merely,  they  will  be  so  treateid. 

Approved  in  Regan  v.  Jones,  14  N.  D.  593,  105  N.  W.  613,  following 
rule;  State  v.  Coughran,  19  S.  D.  277,  103  N.  W.  33,  averments  in 
anewer  not  treated  a»  counterclaim  when  not  ao  designated. 

58  Oal.  334,  DOANE  ▼.  WEIL. 

Boards  or  Bodies  to  Which  Power  of  taxation  delegable.  See  note, 
15  L.  R.  A.  (n.  a)   65. 

Procedure  for  Establishment  of  drains  and  sewers.  See  note,  60  L. 
R.  A.  194. 

58  Oal.  335-338^  ESTATE  OF  McOABT7. 

Objection  to  Proof  of  Will  not  Taken  in  court  below  cannot  be 
raised  on  appeal 

Approved  in  Evans  v.  Glencroee,  4  Ariz.  226,  36  Pac.  213,  defense 
not  pleaded  in  court  below  on  motion  for  arrest  of  judgment  oannot 
be  raised  on  appeal. 

58  Oal.  339-341,  KENNEDY  ▼.  DUNK. 

Tmstee  may  Employ  Auctioneer  to  cry  sale  under  the  trust. 

Reaffirmed  in  Stockwell  v.  Barnum,  7  Cal.  App.  418,  94  Pac.  402. 

Sales  Under  Powers  In  Mortgages  and  trust  deeds,  See  note,  92 
Am.   St.   Rep.   530,   595. 

Necessity  of  Reasonable  Price  on  mortgage  salies  under  powers. 
See  note,  103  Anu  St.  Rep.  57,  58. 
I  0«I.  Notes— 67 
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68  Oal.  341-344,  METBOVIOH  Y.  JOVOVIOH. 

Terms  of  Undertaking  to  Seleeae  Attached  Property  under  section 
565,  Code  of  Ciyil  Procedure,  are  not  complied  with  by  offer  to  returo 
or  by  return  of  portion  of  attached  property. 

Approved  in  Mullaly  v.  Towneend  (Cal.),  61  Pa«.  951,  holding  when 
attachment  wns  rel<eaaed  on  undertaking  and  defendant  subsequently 
mortgaged  property,  and  sheriff  rekased  execution  because  it  was 
claimed  by  mortgagor,  euch  levy  wae  sufficient  d<emand  on  defend- 
ant to  suetain  action  on  undertaking  given  to  release  attachment; 
Jones  v.  Short,  53  Or.  528,  529,  101  Pac.  211,  holding  bond  not  eatift- 
1M   by   delivering   part    and    tendering   value   of   remainder. 

58  OaL  348-356,  0HA8E  ▼.  EVOY. 

Biotlon  for  New  Trial  maj  be  Dimlased  for  Failure  to  prosecute 
because  statement  was  not  filed  in  statutory  time,  but  denial  of  mo- 
tion i«  equally  proper. 

Approved  in  Deecaleo  v.  Duane  (Cal.),  33  Pac.  328,  holding  order 
both  denying  and  dismissing  motion  for  new  trial  for  failure  to 
proeecute,  though  eomewhat  ineoneistenty  must  be  considered  dis- 
missal. 

In  AcUom  Agaiiuit  Adminlstratrtz,  allegation  that  ''elaim  was  duly 
verified  by  oath  of  plaintiff  in  form  prescribed  by  law"  is  sufficient 
against  general  demurrer. 

Approved  in  Welile,  Fargo  ft  Go.  v.  McCarthy,  5  CaL  App.  311,  90 
Pac.  207,  upholding  sufficiency  of  allegation  that  aesigniment  of  mort- 
gage by  executrix  was*  made  "pursuant  to  order  duly  made  in  such 
estate,"  in  absence  of  objection  in  lower  court. 

Distinguiehed  in  Burke  r.  Maguire,  154  Cal.  463,  98  Pac.  24,  hold- 
ing appellate  court  waj  review  demurrer  upon  any  ground  presented, 
whether  considered  in  lower  court  or  not. 

Ctonnterdaim  mnat  be  One  Existing  in  favor  of  defendant  and 
against  plaintiff  at  eommencement  of  action. 

Approved  in  Le  Breton  v.  Stanley  Contracting  Co.,  15  Cal.  App, 
432,  114  Pao.  102^9,  in  action  by  bank  unaccepted  check  cannot  be 
set  up  aa  coanterclnini. 

58  OaL  356^  ICATTEB  OF  KBAI.  ESTATE  ASSOOIAT^S. 

FnnctloDB  of  Beceiver  Appointed  In  Inyoluntary  insolvency  pro- 
ceedings are  not  suspended  during  appeal  firom  order  adjudicating  in- 
solvency. 

Approved  in  Morbeck  v.  Bradford-Kennedy  Co.,  18  Idaho,  462,  110 
Pac.  262,  following  rule. 

58  Oal.  368-360,  VON  BOUN  ▼.  SUPEBIOB  OOUBT. 

Oertlorail  Does  not  Ue  to  Beylew  Order  which  court  had  power 
to  make. 

Approved  in  Matter  of  Hughes,  159  Cal.  364,  113  Pac.  686,  deter- 
mination by  superior  court  that  petition  for  habeas  corpus  is  suffi- 
cient  is  not   reviewable  on  certiorari. 

58  Oal.  361,  MtTIB  y.  SUPEBIOB  COUBT. 

Defense  of  Former  Adjudication  in  Oontempt  Proceedings  does  not 
go  to  juriediction  so  as  to  be  reviewable  on  certiorari. 

Approved  in  Times-Mirror  Co.  v.  Superior  Court,  15  Cal.  App.  517, 
115  Pac.  248),  decision  of  trial  court  as  to  whether  another  action 
between  same  parties  was   pending  not  reviewable  on   certiorari. 
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58  Oal.  364-373,  HENDERSON  ▼.  HICKS. 

Baal  Estate  Brokar'a  Oommiflaioiia  as  affected  \iy  negligence,  fraud, 
or  default  of  prineipal,  and  defeetiv^  title.  See  note,  43  Ll  B.  A. 
604. 

68  Oal.  873-378,  FISH  T.  FOWUB. 

Holder  of  Legal  Title  of  Beal  Estate  may  mortga.gte  it. 

Approved  in  North  Dakota  etc.  Oatile  Go.  v.  Serumgard,  17  N.  D. 
480,  138  Am.  8t,  Bep.  717,  117  N.  W.  458^  real  eetate  held  subject 
to  mortgage  made  bj  holder  of  legal  title  between  act  of  sale  on 
foreclosure  und)er  prior  mortgage  and  expijraition  of  period  of  redem.p- 
tion. 

What  Brpectaat  and  Contingent  Interests  in  property  are  subject 
to  attachment  or  execution.    See  note^  23  I^  B.  A.  642. 

58  Cal.  382-385,  EMMEBSON  ▼.  WEEKS. 

Nonsuit  Sbould  not  be  Granted  on  opening  statement  unless  it  is 
clearly  evident  therefrom  no  cause  of  action  exists. 

Beaffirmed  in  Jordan  v.  Beed,  77  N.  J.  L.  589,  71  Atl.  282. 

Bight  to  Direct  Verdict  or  Enter  Nonsuit  on  opening  statement  of 
counsel.    See  note,  29  L.  B.  A.  (n.  a.)  218. 

68  CaL  387-421,  BOSENBEBO  ▼.  FRANK. 

Equity  Jurisdiction  of  District  Courts  is  that  administered  by 
high  court  of  chancery  in  England. 

Approved  in  Bacon  v.  Bacon,  150  Oal  485,  89  Pac.  320,  and  Pasa- 
dena v.  Superior  Court,  157  Oal.  788,  109  Pae.  623,  both  holding  eu- 
perior  courts  invested  with  same  equity  jurisdiction  as  district  court. 

Probate  Court  has  Exclusive  Jurisdiction  of  probate  of  will. 

Approved  in  McDaniel  v.  Pattiaon  (Oal.),  27  Pac.  654,  holding 
chancery  court  has  no  jurisdiction  to  probate  will,  although  sought 
ineidfentally  to  m&in  relief. 

Legislature  cannot  Fix  Jurisdiction  of  any  but  inferior  courts. 

Beaffirmed  in  Guardianship  of  Deisen,  2  Oof.  Prob.  466. 

Adjudicated  Cases  are  Only  Useful  in  C<mstruction  of  wills  for  the 
establishment  of  general  principles. 

Approved  in  In  re  Lotzgesell's  Estate,  62  Wash.  359,  113  Pac.  1108, 
following  rule;  Eetate  of  Giranniss,  3  Gof.  Prob.  434,  construing  re- 
siduary elause  in  will. 

Trust  cannot  Fall  for  want  of  tnurtee. 

Approved  in  Eetate  of  Tessier,  2  Gof.  Prob.  3^. 

58  CaL  426-428,  BBOWN  ▼.  SAN  FBANCISCO  GAS  LIGHT  CO. 

In  Absence  of  Proof  It  is  Presumed  law  in  another  state  is  same 
as  in  this  srtajte. 

Approved  in  O^Sumvan  v.  Griffith,  153  Oal.  507,  95  Pac.  876, 
Baaton  v.  George  Woetenholm  k  Son,  137  Fed.  530,  70  C.  G.  A.  108, 
and  Wilhdte  v.  Skelton,  5  Ind.  Ter.  630,  82  a  W.  935,  all  following 
rule. 

Presumption  as  to  Law  of  Other  States.  See  note,  21  L.  B.  A. 
468. 

How  Case  Determined  When  Proper  Foreign  Law  not  proved.  See 
note,  67  I».  El  A.  43,  44u 

Oral  Proof  of  Foreign  Laws.    See  note,  25  L.  B.  A.  449. 
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58  Oal.  431-4S5,  BEAUOHAMP  T.  ABOHEK. 

Contract  for  Sale  of  Oattlo  Oonsiderod  and  hield  tb«t  payment  and 
deliv«rj  were  concurrent  conditions. 

Appxx>Ted  in  Catlin  v.  Jonee,  48  Or.  162,  85  Pac.  516,  wliero  con- 
tract required  one  party  to  eell  the  other  certain  property  at  epecified 
price,  payment  and   delivery  were  concurrent  acts. 

Bight  to  Bascind  or  Al>axidon  Contract  because  of  other  party's 
default.    See  note,  30  L.  B.  A.  62, 

68  CaL   443-449,  HEBBOLD  T.   BEEN. 

Homestead  Bight  Is  Creature  of  statute  and  subject  to  change  at 
any  tinne. 

Approved  in  Hennon  v.  Southern  Pac.  B.  B.  Oo„  12  Oal.  App.  359, 
107  Pao.  339,  purpoee  of  insertlii^  in  section  1265,  Civil  Code,  relating 
to  homestead,  "it  descends  to  and  vests  in  survivor,"  was  to  make 
it  sure  that  power  to  change  still  remained  in  the  legislature,  and 
that  B(K-called  joint  eetate  was  not  to  be  ooneidered  a  vested  estate. 

Bights  of  Children  In  Homestead  of  Parents  See  note,  56  K  B.  A. 
36,   44,   45,   48. 

Bight  of  Widow  to  Convey,  laeaae,  or  Encumber  Homestead  during 
minority  of  children.     See  note,  10  L.  B.  A.  (n.  a.)  789. 

58  Cal.  467-519,  ESTATE  OF  HINCKLET. 

Only  One-third  of  Testator's  Distributable  Assets  may  be  devised 
to  charitable  uses. 

Approved  in  Estate  of  Jones,  2  Cof.  Prob.  186,  following  rule; 
Eetate  of  Dwyer,  159  Cal.  694,  115  Pac.  247,  in  determining  whether 
devise  to  charity  exceeds  one-third  of  testator's  estate,  court  is 
not  limited  to  property  within  its  jurisdiction  which  is  so  bequeathed, 
but  will  consider  all  property  so  devised  wherever  situated;  Estate 
of  McLaughlin,  1  Cof.  Prob.  83,  arguendo. 

Condusiveness  on  Valuation  in  inventory.  See  note^  1  Cof.  Prob. 
212. 

Trusts  for  Charitable  Purposes  when  relating  to  real  property  are 
not  prohibited  by  title  II,  part  IV,  Civil  Code. 

Approved  in  Eetate  of  Sutro,  155  Cal.  733,  734,  102  Pac.  922,  hold- 
ing common-law  rule  as  to  charitable  trusts  in  force  in  this  state; 
Spence  v.  Widney  (Cal.),  46  Pac.  466,  467,  sustaining  trust  to  found 
astronomical  observatory  in  connection  with  university. 

Code  Prohibits  Limitations  or  Conditions  which  may  suspend  power 
of  alienation  beyond  lives  of  persons. 

Approved  in  Estate  of  Spreckels,  5  Cof.  Prob.  367,  limitation  of 
Civil  Code,  section  715,  against  suspension  of  power  of  alienation, 
applies  to  trusts  of  personalty  or  realty. 

In  Order  That  There  may  be  aood  Trust  for  charitable  use,  there 
must  be  some  public  benefit  open  to  an  indefinite  and  vague  number; 
persons  to  be  benefited  must  be  uncertain  and  indefinite,  until 
selected  to  be  beneficiaries  of  trust. 

Approved  in  Crow  v.  Clay  County,  196  Mo.  260,  95  a  W.  375, 
holding  bequest  for  tuition  of  poor  children  under  sixteen  within 
certain  district  is  charitable  bequest. 

Distinguished  in  Estate  of  Hull,  3  Cof.  Prob.  382,  bequest  to  street 
railroad  in  trust  to  be  by  it  invested  and  income  used  in  purchasing 
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books  and  magazines  for  reading-room  of  iti»  employees   is  not  public 
charity. 

Direction  to  Executors  to  Apply  Residue  of  estate  to  any  chari- 
table or  benevolent  purpose  they  might  agree  upon  is  inoperative. 

Approved  in  Estate  of  Sutro,  2  Cof.  Prob.  136,  reaffirming  rule. 

Learning  is  a  Obaritable  Use. 

Approved  in  Estate  of  Hull,  3  Cof.  Prob.  383,  bequest  to  street 
railroad  in  trust  to  be  by  it  invested  and  income  used  in  purchas- 
ing books  for  employees'  reading-room  is  not  public  charity. 

It  iM  Du^  of  Executors  to  Close  Administration  as  soon  as  debts 
and  expenses  are  paid  and  there  are  persons  entitled  to  possession  of 
estate.  * 

Approved  in  Estate  of  Tessier,  2  Cof.  Prob.  368,  following  rule. 

Charitable  Trusts  In  Perpetuity  are  VaUd. 

Disapproved  in  Danforth  v.  Oshkosh,  119  Wis.  306,  97  N.  W.  274, 
rule  that  power  of  alienation  cannot  be  suspended  for  period  longer 
than  during  two  lives  in  being  applies  to  trusts  for  charity. 

Trust  to  ''Human  Beneficence  and  Oharlty''  held  valid  in  view  of 
context. 

Approved  in  Banner  v.  Rolf,  43  Tex.  Civ.  App.  92,  94  S.  W.  1127, 
devise  of  land  to  church  for  site  and  support  of  school  held  suffi- 
ciently certain  as  to  object. 

Trust  for  "Beneficence  and  Oharitsr*'  is  valid  on  ground  that  use  of 
word  "and"  showed  beneficence  and  charity  were  used  synonymously. 

Distinguished  in  Estate  of  Sutro,  155  Cal.  737,  102  Pac.  923,  hold- 
ing void  for  uncertainty  trust  for  different  objects  named  in  will 
which  were  not  synonymous  and  execution  of  which  was  placed 
4Lt  discretion  of  trustees. 

Enforcement  of  General  Bequest  for  charity  or  religion.  See  note, 
14  L.  R.  A.  (n.  s.)  55,  58. 

Doctrine  of  Oy  Pres  Applies  In  This  State  whenever  particular 
object  of  charitable  trusts  become  impracticable. 

Approved  in  Estate  of  Peabody,  154  Cal.  179,  97  Pac.  186,  follow- 
ing rule;  Estate  of  Hull,  3  Cof.  Prob.  385,  as  to  administration  of 
trusts  under  cy  pres  doctrine. 

Miscellaneous. — Cited  in  Blair  v.  Hazzard,  158  Cal.  726,  112  Pac. 
300,  to  point  that  administration,  once  suspended,  may  be  completed 
where  it  has  been  resumed  merely  to  enter  decree  of  distribution 
giving  security  to  title;  Hinckley  v.  Stebbins  (Cal.),  29  Pac.  53,  re- 
ferring historically  to  principal  case. 

68  Cal.  519,  WARD  ▼.  SUPERIOR  COURT. 

Bond  on  Appeal  from  Justice  Court  is  not  void  because  in  excess 
of  amount  required. 

Approved  in  Edwards  v.  Superior  Court,  159  Cal.  714,  115  Pac. 
650,  bond  on  appeal  from  justice's  court  from  money  judgment,  in 
sum  of  over  one  hundred  dollars  and  conditioned  for  payment  of 
costs  on  appeal,  confers  jurisdiction  on  superior  court,  though  it 
also  purports  to  stay  execution;  Pacific  Window  Glass  Co.  v.  Smith, 
8  Cal.  App.  767*,  97  Pac.  900,  and  Thomas,  Jr.,  v.  Hawkins,  12  Cal. 
App.  333,  107  Pac.  580,  both  holding  appeal  perfected  by  cash  de- 
posit in  lieu  of  undertaking,  although  in  excess  of  amount  required; 
Edmonston  y.  Steele^  12  Idaho,  617,  d7  Pac.  678,  bond  given  on  ap- 
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peal  from  justice's  court  held  good  as  appeal  bond  though  not  lulB- 
cient  to  stay  execution. 

58  Oal.  620,  MUBPHY  T.  SUPEBIOB  COUBT. 

Prohibition  Does  not  Lie  to  Stop  Trial  on  information  for  assault 
with  intent  to  commit  murder,  on  ground  that  examining  magistrate 
did  not  examine  on  oath  the  prosecutor  or  other  witnesses,  remedy 
being  bj  appeal. 

Approved  in  State  ▼.  Morse,  27  Utah,  338,  75  Pae.  740,  following 
rule;  Western  Meat  Co.  v.  Superior  Court,  9  Cal.  App.  544,  99  Pac. 
978,  refusing  prohibition  to  stop  trial  of  corporation  on  criminal  in- 
dictment on  ground  it  was  not  legally  committed,  where  remedy  was 
by  appeal. 

Writ  of  Prohibition.    See  note,  111  Am.  St.  Bep.  956. 

58  OaL  521-527,  OOFFEY  ▼.  EDMONDS. 

Scope  and  Effect  of  Election  Law  provisions  for  preserving  ballots. 
See  note,  30  L.  B.  A.  (n.  s.)  605. 

58  Cal.  527-^29,  WILLIAMS  ▼.  McDONALD. 

Printed  Signatorer  may  be  Adopted  as  one's  own. 

Approved  in  Hewel  v.  Hogin,  3  Cal.  App.  254,  84  Pae.  1006,  and 
Hewel  V.  Hogin  (Cal.  App.),  84  Pae.  1004,  both  following  rule; 
Ardery  v.  Smith,  35  Ind.  App.  97,  73  N.  E.  841,  typewritten  signa- 
ture to  remonstrance  against  issuance  of  liquor  license  is  sufficient. 

Signing  by  Proxy.    See  note,  22  L.  B.  A.  301. 

Point  not  Made  In  Court  Below  cannot  be  considered  in  appellate 
court  for  first  time. 

Bea£Srmed  in  Yaeger  v.  Southern  Cal.  By.  Co.  (Cal.),  51  Pae.  193. 

68  Cal.  530-533,  ESTATE  OF  MABTIK. 

Date  Is  Essential  to  Validity  of  Holographic  Will. 

Approved  in  Estate  of  Price,  14  Cal.  App.  464,  112  Pac.  483,  where 
blanks  for  day  and  month  were  left  unfilled,  will  was  void;  In  re 
Noyes'  Estate,  40  Mont.  198,  105  Pac.  1019,  26  L.  B.  A.  (n.  s.)  1145, 
printed  date  "190-''  in  holographic  will  renders  it  void. 

Holographic  Wills.  See  notes,  104  Am.  St.  Bep.  28;  1  Cof.  Prob. 
432,  437. 

Becital  in  Holographic  Will  That  Testator  is  of  age  of  sixty  years 
does  not  constitute  a  date. 

Approved  in  Estate  of  Fay,  1  Cof.  Prob.  429,  denying  probate  to 
holographic  will  which  by  mistake  bears  date  twenty-eight  years 
prior  to  time  of  its  execution. 

58  OaL  533-536^  PBATT  ▼.  CBANE. 

Ooyemment  Patent  for  Land  Listed  and  patented  by  state  to  an- 
other is  void. 

Distinguished  in  Blakeley  v.  Blngsbury,  6  Cal.  App.  713,  93  Pac, 
132,  applicant  to  purchase  .public  land  cannot,  by  making  complete 
payment,  prevent  contest  so  as  to  become  real  owner  and  render 
state  trustee  of  legal  title. 

58  CaL  537-538,  SANTA  BOSA  T.  OOXn«TEB. 

Farm  Lands  Included  in  QLty  Limit!  are  subjeet  to  municipal  taxa- 
tion. 
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Approved  in  Atherton  ▼.  Village  of  Essex  Junction,  83  Yt.  226, 
74  Atl.  1121,  following  rule. 

MnnicipAl  Taxation  of  Bnral  I«aiid&    See  note,  34  L.  B.  A.  196. 

Power  of  Legialatnre  to  Annox  Territory  to  munieipalities.  See 
note,  27  L.  B.  A.  741. 

68  OaL  553-555,  CHAPMAN  ▼.  POIACE. 

Miscellaneous. — Cited  in  Chapman  v.  Polaek  (CaL),  5  Pac.  232, 
affirming  judgment  on  authority  of  principal  case. 

58  Oal.  55&-558,  WATSON  Y.  HIS  OBEDITOBa 

Wlien  Title  to  Homestead  Declared  During  Joint  Ufo  of  spouses 
is  decreed  by  law  to  pass  absolutely  to  survivor,  no  order  of  pro- 
bate  court  can  make  it  joint  property  of  husband  and  children. 

Approved  in  Hoppe  v.  Hoppe  (Cal.),  36  Pac.  393,  holding  ord«r 
setting  apart  homestead  to  wife  cannot  devest  minor  children  of 
interest  belonging  to  minors  under  section  1468,  Code  of  Civil  Pro- 
cedure. 

Bights  of  Children  In  Homestead  of  Parents  See  note,  66  L.  B.  A. 
44. 

68  CaL  558-561,  PEOPLE  ex  rel.  PENNIE  y.  BAN80M. 

Act  of  1880,  Amending  Sections  84,  103»  and  110,  Code  of  Civil  Pro- 
cedure, relating  to  justices'  courts,  is  valid. 

Approved  in  Ex  parte  Fedderwitz  (Cal.),  62  Pac.  936,  holding  city 
of  Berkeley  entitled  to  one  justice  of  peace  as  being  city  of  over  ten 
thousand  inhabitants. 

Who  are  Pablic  Officers.    See  note,  17  L.  B.  A.  249. 

68  CaL  561-572,  WOOD  ▼.  BOABD  OF  ELECTION  COMMIS- 
SIONEBS. 

City  and  County  of  San  Francisco  is  continuation  of  municipal 
corporation  known  as  city  of  San  Francisco. 

Approved  in  Kahn  v.  Sutro,  114  Cal.  321,  46  Pac.  89,  holding  terri- 
tory of  city  and  county  of  San  Francisco  is  in  political  and  judicial 
relations  to  other  parts  of  state  a  county,  and  its  officers  are  county 
officers  in  so  far  as  they  exercise  powers  given  by  general  laws  re- 
lating to  counties. 

When  General  Act  Makes  No  Beference  to  Special  Acts  relating 
to  same  matter,  such  special  acts  are  not  affected  by  provisions  of 
general  statute  repugnant  thereto. 

Approved  in  dissenting  opinion  in  Houston  &  Tex.  Cent.  By.  Co. 
▼.  Texas,  95  Tex.  533,  68  S.  W.  788,  majority  construing  together 
two  acts  passed  at  same  session  of  legislature. 

Implied  Bepeal  of  Statutes.    See  note,  88  Am.  St.  Bep.  285. 

Statutes  of  General  Nature  do  not  impliedly  repeal  special  municipal 
charters. 

Approved  in  Boise  City  Nat.  Bank  v.  Boise  City,  15  Idaho,  802, 
100  Pac.  96,  act  of  1905,  relating  to  street  and  sewer  bonds  does 
not  apply  to  cities  incorporated  under  special  charters;. 

58  CaL  572-676,  BISHOP  ▼.  OAKLAND. 

Section  103,  Code  of  Civil  Procedure,  relating  to  election  of  jus- 
tices of  peace  in  cities,  is  a  general  law,  and  city  is  bound  to 
provide  suitable  office  for  justice. 
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Approved  in  Ex  parte  Fedderwitz  (Cal.),  62  Pac.  936,  holding  city 
of  Berkeley  entitled  to  elect  one  justice,  as  beings  city  of  more 
than  ten  thousand  inhabitants;  dissenting  opinion  in  Graham  ▼. 
Fresno,  151  Gal.  474,  91  Pac.  150,  majority  holding  Code  of  Civil 
Procedure  does  not  apply  to  Fresno  in  view  of  charter  provision  for 
inferior  courts.  ' 

Distinguished  in  Fleming  v.  Hanee,  153  Cal.  165,  94  Pac.  621,  hold- 
ing void  statute  creating  police  court  in  Los  Angeles  in  so  far  as 
it  provides  for  payment  of  prosecuting  attorney  therein  from  city 
treasury;  Graham  v.  Fresno,  151  Cal.  469,  91  Pac.  148.  holding  legis- 
lature has  no  power  to  direct  appropriation  of  city  funds  for  pay- 
ment of  justice  of  peace  in  city  having  inferior  court  under  charter. 

Wlio  are  Public  Offlcera.    See  note,  17  L.  B.  A.  249. 

58  Oal.  576-678,  JENKS  ▼.  OAKLAND. 

Section  103,  Code  of  Civil  Procedure,  relating  to  election  of  justices 
of  peace  in  cities  is  general  law,  and  city  must  pay  salary  of  justice 
elected  thereunder. 

Approved  in  NichoU  ▼.  Koster,  157  Cal.  420,  108  Pac.  304,  hold- 
ing city  and  county  of  San  Francisco  liable  for  payment  of  salary 
of  probation  officer  of  ^juvenile  court  acting  under  law  of  March  8, 
1909;  dissenting  opinion  in  Graham  v.  Fresno,  151  Cal.  474,  91  Pac 
150,  majority  holding  section  103,  Code  of  Civil  Procedure,  does  not 
apply  to  city  of  Fresno  in  view  of  charter  provisions  for  inferior 
courts. 

Distinguished  in  Fleming  v.  Hance,  153  Oal.  165,  94  Pac.  621,  hold- 
ing void  statute  creating  police  court  in  Los  Angeles  in  so  far  as 
it  provides  for  payment  of  salary  of  prosecuting  attorney  from  city 
treasury;  Graham  v.  Fresno,  151  Cal.  469,  91  Pac.  148,  under  con- 
stitutional amendment  of  1896  to  article  XI,  legislature  cannot  pro- 
vide for  payment  of  salary  of  justice  of  peace  by  city  which  haa 
charter  inferior'  courts. 

68  OaL  678-681,  HANDLIST  ▼.  FIGO. 

Ezceptlan  to  Decision  on  Ground  that  it  is  not  supported  by  evi- 
dence cannot  be  reviewed  on  appeal  from  judgment  unless  taken 
within  sixty  days  from  its  rendition. 

Approved  in  People  v.  Jones  (Cal.),  70  Pac.  1063,  following  rule; 
In  re  Bose's  Estate  (Cal.),  20  Pac.  712,  holding  appeal  from  decree 
settling  administrator's  account  taken  withizi  statutory  time  after 
entry  of  decree  but  not  within  sixty  days  from  decision  and  filing 
of  findings  ia  not  in  time  to  present  question  of  sufficiency  of  evi* 
dence. 

68  CaL  681-586,  CASHIN  ▼.  DTTNN. 

Fixed  Salaries  must  be  Paid  Out  of  general  fund  of  city  and 
county  of  San  Francisco  in  preference  to  all  other  demands,  and 
"One-twelfth  Act"  of  1878  does  not  apply  to  auditing  and  payment 
of  demands  of  salaried  officers  whose  appointment  is  provided  for 
and  salary  fixed  by  law. 

Approved  in  Harrison  v.  Horton,  6  Cal.  App.  418,  90  Pac  717, 
holding  provision  of  San  Francisco  charter  forbidding  auditor  to 
draw  warrants  exp.ept   upon  unexhausted  specific   appropriation  has 
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BO  application  to  salary  of  offtcer  fixed  by  ordinance  under  antboritj 
of  charter. 

What  OoDStitatM  ''Indebtednass"  of  MimiciiMUtj  within  constitu- 
tional and  statutory  restrictions.    See  note,  23  If.  B.  A.  405. 

68  OaL  685-689,  DTEB  ▼.  MIIJ.EB. 

Petitloii  of  ^operty  Owners  ia  Essential  to  authority  of  supervisors 
to  order  grading  of  street. 

Approved  in  Wilcox  y.  Engebretsen,  160  Cal.  2^2,  116  Pac.  751, 
Statutes  of  1891,-  page  116,  as  amended  in  1893,  relating  to  change 
of  street  grades',  does  not  make  order  of  council  changing  street 
grade  conclusive  of  sufficiency  of  petition  therefor;  Hawkins  v. 
Horton,  91  Minn.  289,  97  N.  W.  1064,  holding  void  proceedings  for 
local  improvements  not  based  on  petition  signed  by  majority  of 
property  holders. 

68  Oal.  690-596,  MARTIN  ▼.  WAIJCER. 

Cotenant  Out  of  Possession  may  Maintain  Action  in  partition 
against  tenant  in  possession  whose  possession  is  adverse  and  hostile. 

Approved  in  Buhrmeister  v.  Buhrmeister,  10  Gal.  App.  395,  102 
Pac.  222,  holding  tenant  in  common,  owning  share  of  inheritance 
and  in  possession  under  lease  may  maintain  partition  against  owner 
of  residue  of  estate;  Varni  v.  Devoto,  10  Gal.  App.  307,  101  Pac. 
935,  partition  may  be  maintained  by  equitable  owner  of  undivided 
interest  in  property;  Adams  v.  Hopkins  (Gal.),  69  Pac.  230,  rights 
of  adverse  occupants  may  be  determined  in  partition;  Noce  v. 
Daveggio  (Cal.),  4  Pac.  496,  holding  conveyance  to  plaintiff  vesting 
in  him  an  undivided  interest  in  land  and  making  him  tenant  in 
common  with  defendant  entitled  him  to  partition;  Denton  v.  Fyfe, 
65  Kan.  4,  93  Am.  St.  Bep.  272,  68  Pac.  1075,  tenant  in  common 
out  of  possession  c&nnot  maintain  suit  for  partition  against  co* 
tenants  who  hold  adversely,  without  joining  cause  of  action  for 
possession  of  land. 

Bigfat  of  One  Out  of  Possession  to  partition.  See  note,  20  L.  B.  A. 
629. 

Proceeding  in  Partition  is  One  in  which  rights  of  all  parties  may 
be  fully  inquired  into  and  finally  determined. 

Approved  in  Baca  v.  Anaya,  14  N.  M.  393,  395,  94  Pac.  1021, 
parties  in  possession  of  land  under  earlier  grant  entitled  1^  intervene 
to  quiet  title  in  action  to  partition  same  land  pending  between  co- 
tenants  under  later  grant. 

68  CaL  696-699,  8HINN  v.  MacPHEBSON. 

Lien  for  Pnrcliase  Money  of  Homestead.  See  note,  86  Am.  St.  Bep 
176^  182. 

68  Oal.  600-606,  FABMEBS'  NAT.  OOLD  BANK  ▼.  WILSON. 

Holder  of  Corporate  Stock  for  Value  by  previous  unregistered  trans- 
fer in  good  faith  prevails  against  attaching  creditor  of  his  vendor 
or  execution  purchaser  who  takes  with  notice  of  the  transfer. 

Approved  in  National  Bank  of  the  Pacific  v.  Western  Pac.  By. 
Co.,  157  Cal.  577,  580,  108  Pac.  678,  679,  upholding  rights  of  vendee 
of  corporate  stock  over  attachment  for  debt  of  vendor  levied  prior 
to  transfer  on  books  of  corporation;  Mapleton  Bank  v.  Standrod,  8 
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IdAho,  749,  71  Pae.  121,  67  L.  B.  A.  656,  unregistered  transfer  of 
stock  as  pledge  has  preference  oTer  subsequent  attachment  thereof 
in  favor  of  creditor  of  assignor  of  stock. 

Validity  of  Pledge  of  Other  Transfer  of  stock  when  not  made  in 
books  of  corporation,  as  against  attachments,  executions^  or  subse- 
qaent  transfers.     See  note,  67  L.  B.  A.  662. 

68  OaL  60&>e08,  NICHOLS  ▼.  DUNPHY. 

JudgttMnt  may  bo  Beversed  as  to  one  defendant  and  left  in  force 
as  to  others. 

Approved  in  Zibbell  v.  Southern  Pacific  Co.,  160  Cal.  248.  116  Cal. 
518,  reaffirming  rule;  Redwood  City  Salt  Co.  v.  Whitney,  153  Cal.  424, 
95  Pac.  886,  reversing  judgment  against  a  partnership  and  against  a 
member  thereof  individually  as  to  individual  member  only;  Fowden  v. 
Pacific  Coast  Steamship  Co.,  149  Cal.  155, 157,  86  Pac.  180,  holding  new 
trial  may  be  granted  as  to  one  of  two  joint  tort-feasors  against  whom 
judgment  was  rendered,  without  disturbing  verdict  and  judgment  as 
to  other;  St.  John  v.  Andrews  Institute,  192  N.  Y.  386,  85  N.  E.  144,  re- 
versal of  several  judgment  as  to  party  appealing  does  not  inure  to 
benefit  of  party  not  appealing;  Shreeder  v.  Davis,  43  Wash.  134,  86 
Pac.  199,  joint  judgment  against  two  persons  for  tort,  though  reversed 
as  to  one  appealing  therefrom  held  good  as  to  other  who  did  not  appeal 

Am  to  Whether  Judgment  Against  Tort-feasors  may  be  set  aside 
as  to  some  and  allowed  to  stand  as  to  others.  See  note,  27  L.  B.  A. 
(n.  s.)  212. 

There  can  be  but  One  Verdict  *f or  a  Single  Sum  against  two  or  more 
joint  tort-feasors. 

Approved  in  Marriott  v.  Williams,  152  Cal.  711,  125  Am.  St.  Bepw 
87,  93  Pae.  878,  following  rule. 

58  OaL  608-616»  COLLINS  ▼.  TOWNSEND. 

Pleading  must  be  Taken  Most  Strongly  against  pleader. 

Beaffirmed  in  Witham  v.  Blood,  124  Iowa,  698,  100  N.  W.  559. 

Person  Desiring  to  Rescind  Ocmtract  because  of  fraud  must,  as  far 
as  possible,  restore  parties  to  former  condition  within  reasonable 
time. 

Approved  in  McGue  v.  Bommel,  148  Cal.  548,  83  Pac.  1003,  uphold- 
ing instruction  that  rescission  for  mistake  must  be  made  promptly 
upon  knowledge  of  mistake. 

58  CaL  617-618,  BAKEB  v.  SNYDER. 

AlfidavitB  Used  oa  Motion  cannot  be  Oonsldered  on  appeal  from 
order  given  unless  certified  by  clerk  as  so  used. 

Approved  in  Wilkes  v.  Tibbets  (Cal.),  31  Pac.  609,  refusing  to  con- 
sider dn  appeal  affidavits  not  certified  by  clerk. 

58  OaL  624-659,  PEOPLE  ▼.  PABKS. 

Clear  and  Substantial  Conflict  between  statute  and  constitution 
must  be  found  to  justify  condemnation  of  statute. 

Approved  in  Pioneer  Irr.  Dist.  v.  Bradley,  8  Idaho,  319,  101  Am. 
St.  Bep.  201,  68  Pac  297,  upholding  act,  Session  Laws  of  1901.  page 
191,  amending  act  providing  for  irrigation  distrietSi  as  not  embrac- 
ing more  than  one  general  subject. 
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Act  of  April  23,  1880,  to  Promote  Drainage,  is  roid  as  embracing 
more  than  one  subject  under  its  title.  % 

Approved  in  Doane  r.  Weil,  58  Cal.  334,  following  rule;  Miller  v. 
Dunn  (Cal.),  11  Pac.  604,  holding  unconstitutional  act  of  legislature 
providing  for  payment  of  indebtedness  incurred  under  act  to  promote 
drainage. 

Komerons  Provislona  Having  One  General  Object  fairly  indicated 
by  the  title  of  a  legislative  act  may  be  united  therein. 

Approved  in  Murphy  v.  Bondshu,  2  Cal.  App.  252,  83  Pac.  280, 
holding  act  of  March  23,  1901,  amending  Political  Code  in  relation  to 
taxes  and  revenue,  is  not  unconstitutional  as  embracing  more  than  one 
subject  in  its  title;  Robinson  v.  Kerrigan,  151  Cal.  51,  121  Am.  St. 
Rep.  90,  90  Pac.  133,  holding  Torrens  Act  of  March  17,  1897,  is  not 
unconstitutional  as  embracing  therein  subjects  not  expressed  in  title. 

Legislature  baa  No  Power  to  Create  Board  composed  of  executive 
officers  and  delegate  to  it  legislative  duties. 

Approved  in  United  States  v.  Grimaud,  170  Fed.  212,  holding  void 
act  of  June  4,  1897,  making  it  criminal  offense  to  violate  any  rule 
o^  regulation  thereafter  made  by  Secretary  of  Interior  under  power 
therein  conferred,  since  it  attempted  to  give  to  such  secretary  power 
to  determine  what  act  should  constitute  a  crime. 

Boards  or  Bodies  to  Which  Power  of  taxation  delegable.  See  note, 
15  L.  R.  A.  (n.  s.)  65. 

Procedure  for  Establishment  of  drains  and  sewers.  See  note,  60 
L.  R.  A.  194. 
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CASES  IN  59  CALIFORNIA. 


59  Oal.  6-20,  43  Am.  Bap.  231,  EX  PARTE  BtrSKE. 

Unless  a  Different  Intention  Clearly  Appears^  statutes  are  pros- 
pective and  not  retroactive  in  their  operation. 

Approved  in  In  re  Cole,  12  Cal.  App.  292,  107  Pac.  582,  amendment 
to  Constitution  by  adding  section  25%  of  article  IV  did  not  repeal 
or  affect  prior  county  ordinance. 

ConstitationaUty  of  Sunday  Law.    See  note,  22  L.  B.  A.  721,  723. 

]>eci8ion  Against  Oonstltatlonal  Bight  as  a  nullity  subject  to  eol- 
lateral  attack.    See  note,  39  L.  B.  A.  456. 

69  CbL  20-21,  BEYKOLDB  T.  LEWia 

Tenant  is  Estopped  from  denying  title  of  landlord  under  whose 
permission  he  occupies  land. 

Approved  in  Asbton  v.  Golden  Gate  Lumber  Co.  (Cal.),  58  Pac. 
3,  where  lessor  was  authorized  under  deed  of  trust  to  lease  for  life 
of  beneficiary,  in  action  for  rents  accrued  after  death  of  beneficiary, 
lessee  could  not  deny  lessor's  title. 

69  Oal.  22-26,  SEELET  v.  BAN  JOSE  INDEPENDENT  lOU.  ETO. 
OO. 

Officer  Authorized  to  Transact  Businesii  for  a  corporation  may  do 
all  acts  incidental  thereto. 

Approved  in  Preston  v.  Central  Cal.  etc  Inv.  Co.,  11  Gal.  App.  201, 
104  Pac.  466,  managing  agent  of  a  corporation  may  perform  for  such 
corporation  any  act  within  the  ordinary  affairs  of  the  corporation.  ' 

Powers  of  President  and  Vice-president  of  eorporation.  See  note, 
14  L.  B.  A.  358. 

One  Aflsentlng  to  Payment  of  his  debt  by  another  cannot  repudiate 
indebtedness  on  ground  of  invalidity   of  original  debt. 

Approved  in  Laidlaw  v.  Pacific  Bank  (Cal.),  67  Pac.  899,  applying 
rule  in  action  brought  by  creditor  of  a  bank  for  money  expended  for 
its  benefit  at  its  request. 

Directors  may  Sue  Corporation  for  services  performed  or  money 
advanced  for  benefit  of  corporation. 

(1069) 
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Approved  in  Sihively  ▼.  Eureka  Tellurium  Min.  Co.,  5  Cal.  App.  244, 
89  Pae.  1076,  upholding  rule  where  finding  of  lower  court  that 
directors  were  regularly  elected  was  supported  hj  evidence. 

Validity  of  Contract  between  director  and  hii  corporation.  See 
note,  139  Am.  St.  Rep.  612. 

59  Oal.  26-28,  I^BBBT  ▼.  HAMMOND. 

CoaclnsiyanMi  of  Prior  Deciaiona  on  subsequent  appeals.  See  note, 
84  L.  R.  A.  339. 

59  CaL  28--3S,  48  Am.  Bep.  289,  STUBOIS  ▼.  OAUNBO. 

Equity  will  not  Decree  That  One  Party  specifically  perform  eon- 
tract  which  other  party  may  at  his  option  abandon. 

Approved  in  Kolacbny  v.  Galbreath,  26  Okl.  778,  110  Pae.  905,  ap- 
plying rule  to  lease  of  land  for  purpose  of  operating  for  oil  and 
gas,  which  reserved  right  in  lessee  to  terminate  same  upon  notice, 
where  lessor  afterward  sold  the  land  and  his  grantee  made  new  lease 
with  other  parties. 

Mutnality  as  Oondition  cf  Kight  to  specific  performance  of  con- 
tinuing contract.     See  note,  6  L.  R.  A.  (n.  s.)  893. 

Court  ifl  Without  Power  to  Order  specific  performance  of  a  con- 
tract uncertain  in  its  terms. 

Approved  in  Marsh  v.  Lott,  8  Cal.  App.  393,  97  Pae.  166,  option  to 
purchase  was  too  uncertain  as  to  how  balance  of  seventy  thousand 
dollars  was  to  be  paid,  and  as  to  protection  from  default  in  payment 
of  taxes,  to  be  specifically  enforced. 

69  Cal.  37-51,  JANIN  ▼., BROWNE. 

Where  Executory  Contract  is  of  a  Personal  Katore,  death  of  party 
who  is  to  act  under  it    determines  the  contract. 

Approved  in  Barrett  v.  Towne,  196  Mass.  491,  82  N.  E.  700,  13 
L.  R.  A.  (n.  s.)  643,  where  a  testator  employed  counsel  to  defend  his 
brother  from  beginning  to  end,  he  intended  to  bind  his  personal 
representatives,  and  contract  survived  him;  Mills  v.  Smith,  193  Mass. 
17,  78  N.  £.  768,  6  L.  R.  A.  (n.  s.)  865,  contract  by  which  one  was  to 
take  entire  charge  of  land  of  another  with  right  to  make  sales 
binding  on  his  executors  was  not  violative  of  law  against  perpet- 
uities; Macdonald  v.  O'Shea,  58  Wash.  174,  108  Pae.  488^  obligation 
of  a  building  contract  survived  the  contractor  and  was  binding  on 
his  estate;  Mendenhall  v.  Davis,  52  Wash.  173,  100  Pae.  338,  21  L. 
R.  A.  (n.  s.)  914,  applying  rule  to  contract  of  a  deceased  dentist,  who 
had  agreed  to  render  personal  services  as  part  consideration  for  a 
debt. 

Effect  on  Contract  of  Death  of  Party.    See  note,  28  L.  R.  A.  709. 

Agency  XXnlesa  Coupled  With  an  Interest  is  revocable  at  any  time. 

Approved  in  Blumenthal  v.  Goodall  (Cal.),  25  Pae.  132,  upholding 
right  of  owner  of  land  to  revoke  authority  of  agent  to  sell  at  any 
time  before  complete  performance  on  part  of  agent. 

69  CaL  62-57,  BRADT  ▼.  PAGE. 

Courts  Take  Judicial  Notice  of  Streets,  of  their  boundaries,  and  re- 
lation to  each  other. 

Approved  in  Pacific  Paving  Co.  v.  Verso,  12  Cal.  App.  365,  107 
Pae.  591,  reaffirming  rule;  StOHley  v.  Kansas  City,  179  Mo.  407,  78 
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S.   W.   600,   court   will   not   take  judicial   notice   tliat   road   outside 
of  city  limits  is  witllin  five  miles  thereof. 

JucUcial  Notice  of  Localities  and  Boundaries.  See  note,  82  Am. 
St.  Rep.  444; 

69  Cal.  64-^76,  McBBOWN  ▼.  MOBBI& 

Public  Lands  dn  Possessicm  of  One  Party  are  not  subject  to  pre- 
emption or  homestead  settlement  by  another. 

Approved  in  Bishop  v.  Glassen  (Oal.),  12  Pac.  258,  reaffirming  rule; 
GrtLgg  ▼.  Cooper,  150  Cal.  586,  89  Pac.  346,  land  actually  possessed  by 
one  without  any  other  right  is  not  subject  to  entry  by  another;  Nash 
v.  McNamara,  30  Nev.  134,  133  Am.  St.  Rep. '694,  93  Pac.  408,  16  L. 
B.  A.  (n.  0.)  168,  applying  rule  in  contest  between  a  mining  claim 
located  upon  ground  covered  by  prior  location,  and  a  subsequent  loca- 
tion made  upon  same  ground  after  expiration  of  time  for  doing 
required  work  on  first  claim. 

69  OaL  79-89,  HOWABD  v.  THBOOKMOBTON. 

Under  a  Contract  of  Agistment^  agister  takes  charge  and  control  of 
animals. 

Approved  in  Williams  v.  Miller  (Cal.),  6  Pac.  14,  contract  to  grant 
use  of  land  for  pasturing  all  cattle  it  is  capable  of  grazing,  but  not 
less  than  three  thousand  head,  calls  for  payment  for  three  thousand 
head  or  more. 

Liability  of  Cotenants  to  Account  for  use  and  occupation  and  rents 
and  profits.    See  note,  28  L.  R.  A.  837. 

69  CaL  89-91,  PEOPLE  v.  PFEIFFEB. 

A  Party  Aggrieved  Means  One  Prejudiced  by  the  judgment. 

Approved  in  Washington  County  Abstract  Co.  v.  Stewart,  9  Idaho, 
881,  385,  74  Pac.  957,  party  aggrieved,  though  not  named  in  body  of 
suit  or  title  of  action,  is  entitled  to  appeal. 

Bight  to  Appeal  as  a  Party  interested  or  Injured.  See  note,  119 
Am.  St.  Rep.  751. 

Intervener's  Time  to  Appeal  runs  from  time  complaint  in  interven- 
tion is  stricken  out. 

Approved  in  More  v.  Miller  (Cal.),  53  Pac.  1078,  following  rule; 
DoUenmayer  v.  Pryor,  150  Cal.  3,  87  Pac.  617,  in  land  contest  referred 
by  surveyor  general  to  superior  court,  order  denying  one  who  claimed 
to  be  settler  right  to  intervene  was  final;  Thorpe  v.  North  Moneta  etc. 
Water  Co.,  12  Cal.  App.  187,  106  Pac.  1107,  order  denying  leave  to 
file  complaint  in  intervention  is  a  final  judgment. 

Intervention.    See  note,  123  Am.  St.  Rep.  314. 

69  CaL  91-94,  SWANGEB  y.  MAYBEBBY. 

Illegality  Vitiates  Contracts  of  every  description. 

Approved  in  Holland  v.  Sheehan,  108  Minn.  364,  122  N.  W.  2,  23 
L.  R.  A.  (n.  s.)  510,  contract  by  which  layman  agreed  to  find  and 
bring  to  lawyer,  persons  having  cause  of  action  against  railroad 
companies,  in  consideration  of  a  division  of  fees,  is  void;  Glass  v. 
Basin  &  Bay  State  Min.  Co.,  31  Mont.  31,  32,  77  Pac.  304,  contract 
providing  that  certain  persons  should  be  officers  of  corporation  until 
its  business  should  be  in  successful  operation  was  void;  Combs  v. 
Hiller,  24  Okl.  578,  103  Pac  590,  applying  rule  in  action  on  a  promis- 
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gory  note  given  for  right  of  possession  only  of  a  tract  of  land  on 
which  plaintiff  was  a  trespasser;  McLaughlin  v.  Ardmore  L.  &  T.  Co., 
21  Okl.  176,  95  Pac.  780,  where  consideration  for  promissory  note  was 
deed  of  land  from  payee  to  payor  in  the  unlawful  possesaion  of 
payee,  contract  was  void. 

Validity  of  Contracts  In  BiiBinesB  which  it  is  misdemeanor  to 
transact.    See  note,  12  L.  B.  A.  (n.  s.)  578,  580,  581,  586. 

69  Cal.  94-96^  BIDDLS  ▼.  OAKa 

Validity  of  Statute  8a1>Jectlng  to  Doom  of  assessor  a  taxpayer  fail- 
ing to  furnish  list  of  property.     See  notOj  24  L.  B.  A.  (n.  s.)  390. 

69  CaL  97-99,  8ILVEY  ▼.  NEABT. 

A  Finding  Contrary  to  Facts  admitted  by  the  pleadings  renders  the 
judgment  erroneous. 

Approved  in  California  Ins.  Co.  v.  Schindler  (Cal.),  1  Pac.  476, 
where  undertaking  was  admittedly  given  as  a  condition  to  continuance 
of  injunction,  finding  th&t  it  was  given  in  place  of  former  undertaking 
was  erroneous;  State  v.  Stockwell,  28  Ind.  App.  535,  63  N.  E.  322, 
ward  not  bound  by  order  of  court  th-at  guardian  be  given  credit  for 
balance  in  his  hands  and  discharged  from  his  trust,  made  upon  his 
petition  that  estate  of  ward  be  turned  over  for  purpose  of  caring  for 
ward. 

69  CaL  99-100,  BAUDEB  ▼.  TYBXEL, 
Beversal  of  Judgments.    See  note,  96  Am.  St.  Bep.  130. 

69  CaL  107-113,  SONOMA  VAUJBT  BANK  v.  HILL. 

Possession  of  Pledged  Property  does  not  suspend  right  to  proceed 
against  pledgor  personally  for  debt. 

Approved  in  Jones  v.  Evans,  6  Cal.  App.  91,  91  Pac.  534,  indorsee 
of  notes  has  right  of  personal  action  against  maker,  notwithstanding 
he  holds  security  pledged  by  payee;  People's  Home  Sav.  Bank  v.  Sad- 
ler, 1  Cal.  App.  198,  81  Pac.  1033,  provision  in  by-laws  of  bank  giving 
it  lien  on  shares  of  stockholders  for  unpaid  calls  does  not  prevent  suit 
for  collection  of  indebtedness  without  foreclosure  of  lien. 

69  CaL  llS-117,  BIGGINS  ▼.  CHAMPLIN. 

Acquiescence  in  Agreed  Boundary  Line*,  for  period  longer  than 
that  prescribed  by  statute  of  limitations,  establishes  its  correctness. 

Distinguished  in  Smith  v.  Bobarts  (Cal.),  9  Pac.  105,  where  coter- 
minous owners  both  recognized  that  the  division  lin«  was  a  mutual 
mistake. 

69  CaL  117-119,  ELLIOTT'  ▼.  FIGG. 

Upon  Death  of  Pre-emptor  Before  Final  Payment,  pre-emption  claim 
survives  only  for  the  benefit  of  his  heirs. 

Approved  in  Polk  v.  Sleeper,  158  Cal.  635,  112  Pac.  181,  where  appli- 
cation to  purchase  state  land  has  never  been  approved  and  applicant 
commenced  contest  for  purchase  of  land  and  he  dies  pending  contest, 
action  abates. 

Distinguished  in  Cooper  v.  Wilder  (Cal.),  41  Pac.  27,  one  who  en- 
tered on  land  under  timber  culture  act  had  an  equitable  interest  in 
the  land  he  could  pass  by  devise. 
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69  Oal  119-129,  43  Am.  Bep.  242,  GOWISB  ▼.  ANDBEW. 

Agent  cannot  Use  Information  he  obtains  in  course  of  hie  agency, 
for  purpoee  of  buying  for  himself. 

Approved  in  American  Circular  Loom  Co.  t.  Wilson,  198  Mass. 
207,  126  Am.  St.  Rep.  409,  84  N.  E.  137,  applying  rule  to  employee 
of  manufacturer  who,  while  acting  as  director,  learned  hie  employer 
wished  to  acquire  a  patent,  and  secretly  purchksed  the  patent. 

Bights  of  Employer  and  Employee  with  respect  to  things  produced 
by  labor  of  employee.    See  note,  5  L.  R.  A.  (n.  s.)  1173. 

59  OaL  131,  ESTATE  OF  BULMEB. 

An  Association  Charged  With  the  Performance  of  state  functions 
is  a  public  corporation. 

Approved  in  People  v.  San  Joaquin  Valley  Agricultural  Assn.,  151 
Cal.  805,  91  Pae.  744,  district  agricultural  aseociation  organized  under 
act  of  April  15,  1880,  is  a  public  corporation;  Los  Angeles  School  Dist. 
T.  Longden,  148  CaL  382,  83  Pac.  247,  city  school  district  comprising 
territory  of  city  and  additional  land  is  a  separate  corporate  entity 
not  merged  in  that  of  city. 

69  Cal.  132-136,  CEBF  v.  OAK& 

Bight  to  Attach  Property  In  Hands  of  asdgnee  for  creditors.  See 
note,  26  L.  B.  A.  596. 

69  CaL  142-148,  ZUCK  ▼.  CULP. 

In  Cases  of  Trust,  the  Statute  of  Ltmitations  does  not  commence  to 
run  until  demand. 

Approved  in  Spencer  r.  Duncan  (Cal.),  40  Pac.  549,  in  action  to 
compel  accounting  of  money  placed  in  defendant's  hands  for  invest- 
menty  there  was  no  sufficient  denial  of  trust  to  put  statute  in  opera- 
tion. 

Limitation  of  Actions  on  Obligations  payable  on  or  after  demand. 
See  note,  136  Am.  St.  Rep.  486. 

Sale  or  Mortgage  of  Fntnre  Crops.    See  note,  23  L.  R.  A.  473. 

59  ObL  148-149,  EDWABD8  ▼.  80K0MA  VALLEY  BANK. 

Sale  of  Personal  Property  not  accompanied  by  immediate  delivery 
is  void  ae  to  attaching  creditors,  though  delivered  before  levy. 

Disapproved  in  Western  Mining  Supply  Co.  v.  Quinn,  40  Mont.  162, 
135  Am.  St.  Rep.  612,  105  Pac  733,  sale  of  goods,  though  not  accom- 
panied by  immediate  delivery,  is  not  void  as  to  attaching  creditor, 
if  buyer  takes  possession  before  suit  is  commenced. 

As  to  Whether  Preeumption  of  Prand  flowing  from  retention  of  chat- 
tel by  vendor  may  be  overcome.    See  note,  24  L.  R.  A.  (n.  s.)  1143. 

Taking  Possession  Before  Attachment  of  Bight  or  lien  of  person 
attacking  sale  of  chattels,  as  curing  failure  to  take  immediate  posses- 
sion.    See  note,  28  L.  B  A.  (n.  s.)  215. 

Plnding  of  Ultimate  Fact  controls  probative  facts  not  inconsistent 
therewith. 

Approved  in  Bryan  v.  Tormney  (Cal.),  21  Pac.  726,  applying  rule  in 
action  to  quiet  title  where  finding  as  to  defendant's  chain  of  title  was 
not  necessarily  inconsistent  with  plaintiffs  ownership. 
I  C»l.  Notes— 68 
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59  CaL  164-168,  43  Am.  Bap.  245,  PALMTAO  ▼.  DOUTBICE. 

Tenant  Disturbed  in  His  Occupation  by  one  claiming  paramount 
title  to  his  lessor    maj  surrender  possession. 

Approved  in  Aehton  v.  Golden  Gate  Lumber  Co.  (Cal.),  58  Pae.  4, 
where  plaintiff  was  authorized  under  ^ deed  of  trust  to  execute  lease 
for  life  of  beneficiary,  undisturbed  tenant  cannot  deny  plaintiff's 
right  to  rents  accruing  after  death  of  beneficiary. 

Pledgee  UndertaJces  to  Betnxn  Property  pledged  when  obligation  is 
paid. 

Approved  in  Bell  v.  California,  153  Cal.  240,  94  Pac.  892,  complaint 
for  redemption  of  property  pledged  was  insufficient  in  failing  to  allege 
tender  of  amount  secured  by  pledge. 

Wrongful  Becovery  by  Pledgor  of  thing  pledged  does  not  devest 
pledgee  of  lien. 

Approved  in  Yoss  v.  Chamberlain,  139  Iowa,  572,  130  Am.  St.  Bep. 
331,  117  N.  W.  270,  19  L.  B.  A.  (n.  s.)  106,  reaffirming  rule;  Castle 
V.  Hickman  (Cal.),  41  Pac.  1037,  where  life  insurance  policy  held  as 
security  for  payment  of  note  was  delivered  to  maker  on  condition 
paid-up  policy  to  be  issued  would  be  delivered  in  lieu  thereof,  lien 
was  not  affected. 

59  CaL  168-179,  AMADOB  BTO.  MIN.  OO.  T.  MTrOBJELL. 

Judgments  are  Impeachable  Only  for  Such  Frauds  as  were  not 
before  the  court. 

Approved  in  Jnstis  v.  Georgia  Industrial  Co.,  109  Ya.  370,  63  S.  £. 
1085,  condemnation  decree  obtained  by  city  under  secret  arrangement 
with  a  private  corporation  to  convey  the  land  condemned  to  it  was 
void  for  fraud. 

Bailee  Sued  by  Bailor  can  Only  Set  Up  title  in  third  person  by 
authority  of  such  person. 

Approved  in  Bondy  v.  Amer.  Transfer  Co.,  15  Cal.  App.  739,  115 
Pac.  966,  this  estoppel  applies  to  title  of  owner  who  had  intrusted  the 
goods  to  bailer. 

59  CaL  181-183,  HEINLEN  ▼.  MABTIK. 

Decision  on  Former  Appeal  Becomes  Law  of  the  case  for  all  subse- 
quent proceedings  in  it. 

Approved  in  Gaffey  v.  Mann,  5  Cal.  App.  714,  91  Pac.  173,  judg- 
ment on  former  appeal  allowing  counsel  feee  to  prevailing  party  in 
action  for  slander  has  become  law  of  the  case;  Hall  v.  Blackman, 
9  Idaho,  559,  75  Pac.  609,  all  questions  presented  were  decided  on 
former  appeal. 

OonclusiveiiesB  of  Prior  Decisions  on  subsequent  appeale.  See  note, 
34  L.  B.  A.  328. 

69  CaL   183-188,   SAN  JOSE   SAVINGS  BANK  T.  STONE. 

Evidence  of  Contemporaneous  Parol  Agreement  that  note  was  pay- 
able at  time  other  than  according  to  its  terms  is  inadmissible.  * 

Approved  in  Carver  v.  San  Joaquin  Cigar  Co.,  16  Cal.  App.  768, 
118  Pac.  95,  where  consideration  of  note  is  admitted,  maker  could  not 
defend  on  ground  that  it  was  agreed  between  parties  that  note  should 
not  be  paid  and  that  it  was  given  merely  to  close  payee's  account 
against  maker;  dissenting  opinion  in  Wright  v.  Beeson,  159  Cal.  141, 
112  Pac.  1094^  to  point  that  parol  evidence  is  inadmissible  oX  oral 
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agreement  contemporaneous  with  execution  of  note,  that  note  was  not 
payable  at  time  mentioned  therein. 

ContemporaaeouB  Agreements  and  their  breach  as  defense  to  note. 
See  note,  43  L.  B.  A.  450. 

69  OaL  194-197,  WIABD  y.  BBOWN. 

Court  of  Equity  may  Order  invalid  contract  to  be  delivered  up  and 
canceled. 

A.pproyed  in  Merk  v.  Bowery  Min.  Co.,  31  Mont.  309,  78  Pac.  523, 
upholding  complaint  seeking  to  remove  cloud  from  plaintiiTs  title  by 
canceling  contract  giving  option  to  purchase. 

59  CaL  197-206^  GHIDE8TEB  7.  OONSOUDATED  DITCH  CO. 

No  One  is  Besponslble  for  an.  act  of  God  or  inevitable  accident. 

Approved  in  The  Salton  Sea  Cases,'  California  Development  Co. 
T.  New  Liverpool  Salt  Co.,  172  Fed.  819,  97  C.  C.  A.  214,  where  flood 
resulted  from  the  negligent  construction  by  irrigation  company  of 
intakes  from  Colorado  river  into  its  canal,  it  was  not  relieved  from 
liability  by  fact  that  flood  was  extraordinary. 

Negligence  is  a  Question  for  the  Jury  if  different  conclusions  can 
rationally  be  drawn  from  the  evidence. 

Approved  in  Payne  v.  Oakland  Traction  Co.,  15  Cal.  App.  148,  113 
Pac.  1082,  applying  rule  in  action  by  motorman  for  injuries  sustained 
by  descending  into  pit  of  car-bam  to  assist  car  repairer  in  fixing 
brakes;  Paolini  v.  Fresno  Canal  etc.  Co.,  9  Cal.  App.  8,  97  Pac.  1133, 
in  action  for  damages  to  land  from  unnecessary  seepage,  there  were 
enough  facts  and  circumstances  to  take  from  court  right  to  direct  a 
verdict;  Hugford  v.  Atlantic  etc.  Co.,  7  Cal.  App.  675,  95  Pac.  675, 
action  for  damages  by  experienced  employee  injured  through  opera- 
tion of  pile-driver,  whose  danger  was  obvious,  was  properly  nonsuited 
on  ground  of  contributory  negligence;  dissenting  opinion  in  Williams 
V.  Southern  Pac.  B.  Co.  (Cal.),  11  Pac.  850,  majority  holding  railroad 
company  was  not  liable  for  injury  to  one,  unseen  by  officers  of  train, 
asleep  on  track. 

Owner  of  Ditch  is  Liable  for  damages  to  others  resulting  from  his 
negligent  maintenance  of  same. 

Approved  in  Fleming  v.  Liockwood,  36  Mont.  393,  122  Am.  St.  Bep. 
375,  92  Pac.  965,  14  L.  B.  A.  (n.  s.)  628,  where  there  was  no  proof  of 
negligence,  ditch  owner  was  not  insurer  against  damage  to  neighbor; 
Howell  V.  Big  Horn  Basin  Colonization  Co.,  14  Wyo.  36,  81  Pac.  790, 
applying  rule  to  one  who  constructed  an  irrigation  canal  and  in  con- 
nection therewith  a  basin  for  storing  water,  and  erected  spills  which 
drained  water  from  basin  onto  land  of  another. 

Liability  of  Water  Companies.    See  note,  81  Am.  St.  Bep.  492. 

Negligence  in  Storing  or  Confining  Water  which  escapes  and  causes 
damage.    See  note,  1  L.  B.  A.  (n.  s.)  602. 

Stenographers'  Notes  as  Evidence  and  right  to  read  them  to  jury. 
See  note,  81  Aol  St.  Bep.  361. 

59  Cal.  206-243,  BflXTLLIGAN  ▼.  SMITH. 

Finding  of  a  Municipal  Board  as  to  its  jurisdiction  to  act  is  not 
conclusive  of  that  fact. 

Approved  in  Wilcox  v.  Engebretsen,  160  Cal.  292,  294,  296,  116  Pac. 
751,  752,  753,  under  General  Laws  of  1909,  Act  3930,  section  38, 
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order  of  council  directing  change  of  grade  is  not  conclueive  adjudica- 
tion that  sufficient  petition  by  majority  of  owners  had  been  filed; 
Denver  y.  Londoner,  33  Colo.  121,  80  Pac.  122,  upholding  finding  as- to 
matter  not  inherently  jurisdictional,  and  authorized  by  charter  to  be 
made  in  the  manner  it  was;  Farr  ▼.  Detroit,  136  Mich.  204,  206,  99 
N.  W.  21,  22,  denying  relief  in  action  to  restrain  collection  of  assess- 
ment, where  one  benefited  by  street  work  had  knowledge  of  the  work 
and  made  ne  objection  until  completed,  though  city  council  had  no 
jurisdiction  to  proceed. 

Distinguished  in  Union  Trust  Co.  r.  State  of  California,  154  Cal. 
723,  724,  9  Pac.  186,  24  L.  R.  A.  (n.  s.)  1111,  Montgomery  avenue 
bonds  issued  under  act  of  April  1,  1872,  created  no  contractual  liar 
bility  on  part  of  state  to  holders  of  mich  bonds;  State  v.  Superior 
Court,  47  Wash.  14,  91  Pac.  242,  where,  under  statute,  county  commis- 
sioners had  authority  to  pass  on  petition  for  establishment  of  road, 
their  det<ermination  cannot  be  collaterally  attacked. 

Municipal  Board  cannot  TUce  Valid  Action  until  at  least  majority 
of  foot  frontage  is  represented  in  petition  for  street  work. 

Approved  in  Morse  v.  City  of  Omaha,  67  Neb.  431,  435,  437,  93 
N.  W.  736,  737,  738,  holding  in  action  to  enjoin  collection  of  special 
taxes  and  assessments  for  repaving,  petition  was  not  signed  by  owners 
of  majority  of  foot  frontage. 

When  Act  of  Officer  of  Oorporatlon  does  not  fall  within  ordinary 
scope  of  his  powers,  no  presumption  of  authority  prevaile. 

Approved  in  Trephagen  v.  City  of  Omaha,  69  Neb.  583,  111  Am. 
St.  Rep.  570,  96  N.  W.  250,  general  manager  of  corporation  organized 
to  yard,  feed  and  take  care  of  cattle,  etc.,  was  without  authority  to 
eign  name  of  corporation  to  petition  for  opening  of  highway. 

Execntors  of  Deceaaed  Owners  are  not  owners  authorized  to  petition 
for  street  improvements. 

Approved  in  City  of  Sedalia  v.  Montgomery,  227  Mo.  28,  109 
Mo.  App.  220,  88  S.  W.  1020,  administrator  acted  without  authority 
in  signing  protest  against  street  improvement. 

69  CaL  243-259,  48  Am.  Bep.  257,  PEOPLE  ▼.  CAMPBELL. 

Law  Changing  Form  of  Procedure  for  trial  of  offenses  committed 
before  passage  of  law  is  not  ez  post  facto. 

Approved  in  Harris  v.  United  States,  4  Okl.  Cr.  318,  111  Pac.  983, 
law  curtailing  defendant's  peremptory  challenges,  enacted  after  com- 
mission of  offense,  is  not  ex  post  facto;  Halloek  v.  United  States, 
185  Fed.  421,  and  dissenting  opinion  in  Hallpck  v.  United  States,  185 
Fed.  429,  majority  applying  rule  where  accused  was  indicted  after 
admission  of  Oklahoma  as  a  state,  \>y  grand  jury  drawn  under  fed- 
eral statute  composed  of  more  members  than  required  by  state  statute. 

Order  Setting  Aside  Indictment  is  no  bar  to  further  prosecution 
for  same  offense. 

Approved  in  People  v.  Disperati,  11  Cal.  App.  475,  105  Pac.  619, 
dismissal  of  information  in  the  interests  of  justice,  where  jury  failed 
to  agree,  is  no  bar  to  another  prosecutid^n  for  same  offense. 

Evidence  of  Threats  in  Prosecution  for  homicide.  See  notes,  89 
Am.  St.  Bep.  701;  3  L.  B.  A.  (n.  s.)  524. 

Blglit  Of  State  to  Appeal  in  a  criminal  case.  See  note,  19  Ik  B^  A. 
343. 
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69  CaL  260-262,  BOOEBS  y.  SHAW. 

Unauthorized  Alteratton  of  Written  Instruments.  See  note.  86  Am. 
St.  Bep.  119. 

59  Oal.  262-264,  LOBEKZ  V.  JACOBS. 

Cotenancy  In  Mines.    See  note,  91  Am.  St.  Bep.  868. 

59  CaL  267-268,  SMITH  y.  HIS  CBEDITOB/SL 

Equity  wlU  not  Belieye  where  injury  is  trifling. 

Approved  in  Ciapusei  v.  Clark,  12  Cal.  App.  53,  106  Pac.  440,  apply- 
ing rule  to  contract  providing  for  payment  of  small  rental  pending 
removal  of  standing  timber  which  was  fully  paid  for,  from  which 
contract  forfeiture  clause  had  been  omitted. 

Belatlon  of  Bankrupt  Law  to  Assignments  and  insolvent  proceed- 
ings under  state  l&ws.    See  note,  45  L.  B.  A.  187. 

59    CaL    269-272,    TENNENBBOCK    y.    SOUTH    PACIFIC    COAST 
B.  B.  CO. 

The  Question  of  Contributory  Negligence  is  one  of  law  for  the 
court  where  the  evidence  is  clear  as  to  the  facts. 

Approved  in  Williams  v.  Southern  Pac.  B.  Co.  (Cal.),  11  Pac.  850, 
railroad  not  liable  for  injuries  to  one,  unseen  by  officers  of  train, 
asleep  on  track;  Williams  v.  Southern  Pac.  B.  Co.  (Cal.),  9  Pac.  157, 
in  action  for  injuries  received  by  trespasser  asleep  on  track,  nonsuit 
was  properly  granted. 

Care  Due  to  Sick,  Infirm,  or  Helpless  Persons,  with  whom  no  con- 
tract relation  is  sustained.    See  note,  69  L.  B.  A.  526,  552. 

59  Cal.  273-274,  PFISTEB.  y.  WADE. 

Conclusiyeness  of  Prior  Decisions  on  subsequent  appeals.  See  note, 
84  L.  B.  A.  341. 

Miscell«ineouB.— Cited  in  Pfister  v.  Wade,  69  Cal.  136,  10  Pac.  370, 
on  subsequent  appeal. 

59  CaL  274-275,  DESMOND  y.  SUPEBIOB  COTTBT. 

By  Pleading  to  the  Merits,  objection  to  process  is  waived. 

Disapproved  in  Fisher  v.  Crowley,  57  W.  Va.  319,  50  S.  E.  424, 
defe&t  in  summons  is  not  waived  by  proceeding  to  trial  after  an 
adverse  ruling  on  motion  to  quash  and  exception  taken  thereto. 

Contest  on  Merits  After  Special  Appearance,  as  waiver  of  objec- 
tions to  jurisdiction  over  person.     See  note,  16  L.  B.  A.  (n.  s.)  180. 

69  CaL  282-283,  COOPEB  y.  VIEBBA. 

Acquiescence  in  Boundary  Line  for  period  longer  than  that  pre- 
scribed by  statute  of  limitations  establishes  its  correctness.   • 

Approved  in  Lonstalot  v.  McKeel,  157  Cal.  642,  108  Pac.  710,  and 
Adams  v.  Child,  28  Nev.  135,  88  Pac.  1088,  upholding  rule  though 
line  established  is  not  true  line  according  to  call  of  deeds. 

Distinguished  in  Mann  v.  Mann,  152  Cal.  27,  91  Pac.  996,  where 
coterminous  land  owners,  knowing  part  of  land  of  each  was  separated 
from  main  body  of  tract  by  county  road,  attempted  to  exchange 
parcels  so  separated;  Lewis  v.  Ogram,  149  CaL  508,  117  Am.  St.  Bep. 
151,  87  Pac.  61,  10  L.  B.  A.  (n.  s.)  610,  where  parties  agree  on  divi- 
sion line  for  purpose  of  transferring  from  one  to  the  other  body  of 
land  his  true  line  does  not  embrace,  no  title  passes;  Smith  y.  Bob- 
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arts   (Cal.)»  9  Pae.   105,  where  acquiescence   in  fence   line  as  true 
divisional  line  was  recognized  by  both  parties  as  a  mutual  mistake. 

Advene  POBsesBlon  Dae  to  Ignorance  or  mistake  as  to  boundary. 
See  note,  21  L.  B.  A.  833. 

59  Oal.  28e-288,  TElfPLETON  v.  POOI.. 

Bights  of  Transferee  After  Maturity  of  negotiable  paper.  See 
note,  46  L.  B.  A.  776. 

59  Oal.  290-292,  FORD  T.  SANTA  OBUZ  B.  B.  OO. 

Only  Damages  Actually  Sustained  prior  to  commencement  of  suit 
are  recoverable  in  cases  of  public  nuisance. 

IXsapproved  in  Williams  ▼.  Southern  Pacific  B.  B.  Co.,  150  Cal. 
627,  89  Pac.  600,  where  injury  or  trespass  to  land  is  permanent  in 
character,  all  damages,  past  and  prospective,  are  recoverable  in  one 
action. 

Consent  of  City  Authorities  to  Use  Street  for  railroad  purposes 
does  not  authorize  interference  with  the  use  of  private  property. 

Approved  in  Coats  v.  Atchison  etc.  By.  Co.,  1  Cal.  App.  443,  82 
Pac.  641,  railroad  company  liable  to  abutting  land  owner  for  injury 
resulting  from  being  deprived  of  access  over  street  to  his  premises. 

Presumption  That  Commission  of  Nuisance  was  not  by  statutory 
authority.    See  note,  70  L.  B.  A.  586. 

Bight  of  Abutter  to.  Damages  for  Special  Injuries  where  street 
railway  not  considered  additional  burden.  See  note,  25  L.  B.  A.  (n.  s.) 
1267. 

• 
59  CaL  292-298,  ESTATE  OF  HABDWIOK. 

After  Probate  Court  has  Set  Apart  Homestead  for  use  of  widow 
and  minor  children,  it  loses  control  over  property  set  apart. 

Approved  in  Estate  of  Hayes,  1  Cof.  Prob.  552,  reaffirming  rule; 
Estate  of  Adameon,  5  Cof.  Prob.  398,  where  statutory  homestead 
from  community  property  has  been  set  apart  to  widow,  her  petition 
to  assign  to  her  personalty  valued  at  five  hundred  dollars  should  be 
granted  though  homestead  is  valued  at  three  thousand  dollars. 

59  CaL  294-301,  McKEEVEE  ▼.  MABKET  8TBEET  B.  B.  CO. 

Bepreeentatiyes  may  Sue  for  Death  of  One  caused  by  wrongful  act 
of  another. 

Approved  in  Alder  Co.  v.  Fleming,  159  Fed.  597,  86  C,  C.  A.  419, 
Montana  statute  permitting  heirs  of  deceased  adult  to  bring  suit 
for  damages  is  sufficiently  broad  to  create  a  liability,  though  none 
existed  at  common  law. 

Question  of  Negligence  is  One  for  the  Jury  if  different  conclusions 
can  rationally  be  drawn  from  the  evidence. 

Approved  in  Payne  v.  Oakland  Traction  Co.,  15  Cal.  App.  148,  113 
Pac.  1082,  evidence  presented  question  for  jury  in  action  by  motor- 
man  who  chose  manner  of  ascending  from  pit,  to  which  he  had 
descended  to  assist  car  repairer;  Mugford  v.  Atlantic  etc.  Co.,  7  Cal. 
App.  675,  95  Pac.  675,  in  action  for  damages  brought  by  experienced 
employee  for  injuries  sustained  from  operating  pile-driver,  where 
danger  was  obvious,  nonsuit  properly  granted;  dissenting  opinion  in 
Williams  v.  Southern  Pae.  B.  Co.  (Cal.),  11  Pac.  850,  majority  hold- 
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ing  rftilroad  company  not  liable  for  injuries  to  one  umeen  by  offlceni 
of,  train,  asleep  on  the  track. 

Injuries  by  Street-car  CtoUlsions  with  Yehiclea  or  horses.  See  nete, 
25  L.  R.  A.  510. 

69  OaL  903,  OBANE  v.  aLADDIKO. 

Statement  on  Motion  for  New  Trial  must  clearly  specify  errors  on 
which  moving  party  reliee. 

Reaffirmed  in  Chase  y.  Alaska  F.  ft  L.  Co.,  Z  Alaska,  84. 

S9  OaL  312-313,  OBCOO  ▼.  SAN  FRANOISOO  ft  N.  P.  R.  B.  00. 

Where  ExceBSive  Damages  are  Awarded,  court  may  order  new  trial 
unlees  specified  portion  is  remitted. 

Distinguished  in  F.  M.  Davis  Iron  Works  Co.  ▼.  White,  31  Colo. 

85,  71  Pac.  385,  in  action  for  personal  injuries^  where  verdict  was 
excessive,  court  had  no  power  to  order  remittitur  of  excessive  part 
and  give  judgment  for  balance. 

59  OaL  316-318,  KOOHEB  v.  HAYPOBD. 

Court  of  Equity  may  Reform  Deed  containing  erroneous  description 
of  land. 

Approved  in  Home  and  Farm  Co.  v.  Freitas,  153  Cal.  685,  96  Pae. 
310,  where  mistake  in  deed  conveying  about  sixteen  acres  more 
than  contemplated  by  the  parties  is  clear,  finding  as  to  its  mutuality, 
on  conflicting  evidence,  will  not  be  disturbed. 

69  OaL  319,  8PE0T  ▼.  SUPERIOR  OOORT. 

Prohibition  is  not  the  Proper  Remedy  where  question  to  be  de- 
cided is  within  jurisdiction  of  trial  court. 

Approved  in  Weetem  Meat  Co.  v.  Superior  Court,  9  Cal.  App.  544, 
99  Pac.  978,  where  corporation  charged  with  violation  of  anti-trust 
law  was  not  "legally  committed,"  the  remedy  was  to  move  to  set 
aside  the  information  on  that  ground)  State  v.  Morse,  27  Utah,  339, 
75  Pac.  740,  on  application  for  writ  of  prohibition  to  restrain  crim- 
inal proceedings,  where  preliminary  steps  had  not  been  taken,  the 
remedy  of  accused  was  by  appeal. 

Writ  of  Prohibition.    See  note.  111  Am.  St.  Bep.  956. 

59  Oal.  321-326,  PEOPLE  v.  SACRAMENTO  00. 

Sopervisors  have  No  Jurisdiction  to  change  assessments  placed 
on  railroad  property  by  board  of  equalization. 

Approved  in  San  Francisco  etc.   B.   B.  Co.  ▼.  Stockton,  149  Cal. 

86,  84  Pac.  772,  railroad  property  within  city  limits,  used  for  station 
purposes,  depot,  freight-houses,  etc.,  are  to  be  assessed  by  local  au- 
thorities. 

59  Oal.  928-340,  PEOPLE  Y.  DUNN. 

Solvent  Credits  may  Properly  be  Assessed  at  more  than  face  of 
obligation. 

Approved  in  City  of  Los  Angeles  v.  Glassell,  4  Cal.  App.  48,  87 
Pac.  243,  sole  remedy  for  over-aseessment  of  personal  property  is  an 
appeal  to  the  board  of  equalization. 

59  Oal.  341-342,  i?EOPLE  V.  SCOTT. 

Where  Plea  of  OuUty  is  Made  Under  OircumstanceB  working  in- 
justice^  it  is  an  abuse  of  discretion  to  refuse  to  permit  its  withdrawaL 
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Approved  in  State  v.  SteTenson,  67  W.  Va.  558,  68  S.  E.  288,  aphold- 
in^  refusal  of  court  to  withdrawal  of  plea  of  guilty  made  under 
surmise  that  under  special  judge  sitting  at  time  of  its  entry,  punish- 
ment would  be  lighter  than  under  regular  judge,  who  later  returned 
to  bench. 

Insanity  After  Oommiasioii  of  Orimlnal  Act.  See  notOi  38  L.  B. 
A.  579. 

59  Cal.  343-344,  PEOPLE  ▼.  OTTBISB. 

Stenogiaphen'  Notes  as  Eyidence,  and  right  to  read  them  to  jniy* 
See  note,  81  Am.  St.  Bep.  360,  362. 

59  Oal.  34&-S57,  PEOPLE  ▼.  BBOWN. 

Opinion  Formed  from  Beading  Kewspi^^ers  does  not  necessarily  dis- 
qualify juror. 

Approved  in  People  ▼.  Sowell,  145  Cal.  298,  78  Pac.  719,  challenges 
for  actual  bias  properly  denied  where  opinions  based  on  rumors  were 
not  unqualified. 

Acts  and  I>eclaratlon8  of  Oo-conspirators  are  admissible. 

Approved  in  People  t.  Zimmerman,  3  Cal.  App.  87,  84  Pac.  447, 
formation  of  conspiracy  to  rob  may  be  proved  by  one  of  the  co- 
conspirators; People  V.  Bunkers,  2  Cal.  App.  207,  84  Pac.  369,  in 
prosecution  of  legislator  for  receiving  a  bribe,  conversations  with 
accomplice  connected  with  bribery  were  admissible. 

All  the  Gonspirators  Wlio  Confederate  Together  for  the  purpose  of 
taking  life  are  criminally  liable  for  what  any  of  them  do. 

Approved  in  dissenting  opinion  in  Powers  v.  Commonwealth,  110 
Ky.  456,  61  S.  W.  754,  majority  holding  where  a  conspiracy  to  intimi- 
date the  legislature  resulted  in  the  murder  of  a  state  senator  by  one 
of  the  conspirators,  a  co-conspirator  was  not  responsible  as  accessory 
before  the  fact. 

Homicide  in  Carrying  Ont  unlawful  conspiracy.  See  note,  68  L.  B. 
A.  194. 

Homicide  in  Beslating  Arrest^  or  of  officers  of  justice.  See  note, 
66  L.  B.  A.  382. 

Denial  of  Continuance  upon  Admissions  by  prosecution  as  affected 
by  right  of  accused  to  meet  witnesses.     See  note,  16  L.  B.  A.  240. 

59  Cal.  357-368,  PEOPLE  ▼.  filGOIKS. 

Priaoner,  Who  by  Absenting  Hims^  from  trial  renders  valid  verdict 
impossible,  cannot  afterward  plead  once  in  jeopardy.  ^ 

Approved  in  State  v.  Dry,  162  N.  C.  816,  67  8.  E.  1002,  applying 
rule  where,  in  joint  prosecution  for  murder,  court  ordered  mistrial 
with  assent  of  accused,  because  one  of  them  temporarily  left  court- 
room. 

Waiver  and  Estoppel  of  Defendant  to  plead  former  jeopardy.  See 
note,  135  Am.  St.  Bep.  74. 

Former  Jeopardy  by  Season  of  Discharge  of  Jury  in  prisoner's 
absence.     See  note,  44  L.  B.  A.  694,  697,  698. 

69  Cal.  362-363,  PEOPLE  v.  IiOPEZ. 

Evidence  That  Other  Oooda  Stolen  at  the  same  time  are  found  in 
possession  of  the  accused  is  admissible. 
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Approved  in  Territory  ▼.  Livingston,  13  N.  M.  324,  84  Pae.  1022, 
where  indictment  charged  theft  of  a  horse,  which  had  disappeared 
at  same  time  as  a  mule,  evidence  that  the  mule  was  found  in  posses- 
sion of  accused  was  admissible;  State  v.  Donavan,  125  Iowa,  242,  IQl 
N.  W.  123,  where  defendant  and  two  others  formed  conspiracy  to 
break  and  enter  houses  and  steal,  that  defendant  was  in  possession 
of  goods  stolen,  not  only  from  the  house  in  question  but  others  as 
well,  was  admissible. 

Evidence  of  Other  Crimes  in  criminal  cases.  See  note,  62  L.  R.  A. 
283. 

69  Oal.  367-370,  PEOPLE  ▼.  SOTO. 

Jury  may  Reject  Entire  Testimony  of  witness  who  testifies  falsely 
to  a  material  fact. 

Approved  in  State  v.  Connors,  37  Mont.  18,  94  Pac.  200,  upholding 
instruction  that  witness  false  in  one  part  of  his  testimony  is  to  be 
distrusted  in  others;  Whitaker  v.  California  Door  Co.,  7  Cal.  App. 
759,  95  Pac.  911,  upholding  instruction  leaving  jury  at  liberty  to 
"disregard  and  discard"  entire  evidence  of  witness. 

Necessity  of  Qualifying  by  Reference  to  conscious  falsity  instruc- 
tion under  statute  enacting  maxim,  "Falsus  in  uno,  falsus  in  omnibus," 
without  that  qualification.     See  note,  29  L.  R.  A.  (n.  s.)  681. 

59  Cal.  370-371,  PEOPLE  ▼.  CRAIG. 

Indictment  must  Allege  Offense  was  committed  within  jurisdiction 
of  court. 

Distinguished  in  People  v.  Thompson,  7  Cal.  App.  618,  95  Pac.  387, 

information  charging  commission  of  offense  "at  said  county  of ,* 

considered  with  reference  to  caption  of  pleading,  was  sufficient. 

59  CaL  372-381,  PEOPLE  Y.  KELLY. 

Averment  of  Competent  Authority  to  administer  oath  is  sufficienc 
to  show  jurisdiction. 

Approved  in  Kizer  v.  People,  211  HI.  414,  71  N.  E.  1038,  upholding 
allegation  in  indictment  for  perjury  that  the  clerk  of  the  court  had 
authority  to  and  did  administer  the  oath  to  defendant,  as  sufficient 
to  show  court  had  jurisdiction. 

Indictments  for  Perjury.    See  note,  124  Am.  St.  Rep.  668. 

69  Cal.  381-385,  PEOPLE  ▼.  BARNHART. 

Defendant  cannot  Complain  of  an  Error  in  his  own  favor. 

Approved  in  People  v.  Oliver,  7  Cal.  App.  603,  95  Pac.  174,  de- 
fendant, who  was  sentenced  for  three  years  less  than  minimum  term 
provided  by  law  for  his  offense,  cannot  urge  error  as  ground  for 
reversal;  Egan  v.  State,  136  Wis.  118,  116  N.  W.  756,  where  statute 
imposes  heavier  penalty  for  burglary  committed  in  night-time  than  in 
daytime,  it  was  not  necessary  to  conviction  of  burglary  in  daytime 
to  prove  it  was  committed  in  daytime. 

Pleader  is  not  Required  to  Allege  More  than  is  necessary  to  meet 
requirements  of  statute. 

Approved  in  State  v.  Copenhaver,  35  Mont.  344,  89  Pac.  62,  but 
where  pleader  charged  burglary  in  the  first  degree,  a  conviction  of 
burglary  in  the  second  degree  was  error. 
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69  OaL  392-396,  PEOPLB  ▼.  WBEDEN. 

Qnestlona  OalUng  for  the  OpiBion  of  %  witnesB  based  apon  what 
he  has  heard  should  be  excluded. 

Approyed  in  Estate  of  Dolbeer,  149  Cal.  247,  86  Pae.  704,  applying 
rule  to  question  asked  in  contest  of  will  which  called  for  a  statement 
of  facts  "learned  by  the  witness"  in  regard  to  testatrix. 

Utterances  of  an  Insane  Man  ought  not  to  be  treated  as  evidence 
against  him. 

Distinguished  in  People  ▼.  Fallon,  149  Cal.  291,  86  Pac.  690,  uphold- 
ing refusal  of  court  to  instruct  jury  that  if  they  found  defendant 
insane  at  time  of  homicide,  they  should  disregard  his  declarations 
then  made. 

Measure  of  Proof  of  Insanity  in  criminal  cases.  See  note,  39  L.  B. 
A.  742. 

One  not  an  Expert  on  Insanity  may  state  his  opinion  as  to  state  of 
mind  of  another. 

Approved  in  Weber  ▼.  Delia  Mountain  Min.  Co.,  14  Idaho,  414,  94 
Pae.  444,  applying  rule  where  gist  of  action  was  competency  of  a. 
person  to  transact  business  at  a  given  time. 

Nonexpert  Opinions  as  to  Sanity  or  Insanity.  Bee  note,  38  L.  B.  A. 
722,  723. 

59  Cal.  397-398,  PEOPIiE  ▼.  WILUAMa 

The  Infamons  Crime  Against  Nature  does  not  need  to  be  defined. 

Approved  in  People  v.  Erwin,  4  Cal.  App.  396,  88  Pac.  371,  infor- 
mation charging  attempt  to  commit  crime  substantially  in  the  language 
of  section  286   of  the  Penal  Code   is  sufficient. 

69  Oal.  400-401,  PEOPLE  ▼.  AH  SING. 

CourtSk  in  Instmcting  the  Jury,  should  not  determine  the  weight 
to  be  given  any  particular  fact  or  circumstance. 

Approved  in  People  v.  Elster  (Cal.),  3  Pae.  887,  8^8,  where  de- 
fendant did  not  fail  or  refuse  to  account  for  his  possession  of  prop- 
erty, instruction  of  court  assuming  guilty  possession  was  erroneous; 
State  V.  Crofford,  121  Iowa,  408,  96  N.  W.  894,  applying  rule  to  charge 
suggesting  that  in  opinion  of  the  court,  the  circumstantial  evidence 
given  was  of  greater  weight  and  force  than  the  direct  evidence; 
State  V.  Willing,  129  Iowa,  76,  105  N.  W.  357,  applying  rule  t9  in- 
struction that  alleged  confessions  of  defendant,  if  understandingly 
made,  "were  entitled  to  great  weight." 

Gircumstantial  Evidence.    See  note,  97  Am.  St.  Bep.  800. 

Possession  of  Becently  Stolen  Property  as  evidence  of  burglary. 
Bee  note,  12  L.  B.  A.  (n.  s.)  200. 

69  Cal.  402-403,  PEOPLE  ▼.  BABNHABT. 

Erroneous  SUftement  of  Evidence  by  Counsel  to  the  jury  is  not  error 
for  which  new  trial  will  be  awarded. 

Approved  in  Williams  v.  State,  4  Okl.  Cr.  540,  114  Pac.  1121,  re- 
marks of  counsel  in  which  he  characterized  defense  as  flimsy,  and 
stated  defendant  was  not  corroborated,  were  insufficient  to  work 
reversal. 

Beversal  of  Conviction  Because  of  Unfair  or  irrelevant  argument 
or  statements  by  prosecuting  attorney.    See  note,  46  L.  B.  A.  656. 
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69  CaL  405-416,  EX  PABTE  HOLIJS. 

Issue  as  to  Title  Should  be  Tried  in  an  appropriate  action. 

Approved  in  Hibernia  Savings  et<i.  Society  v.  Robinson,  150  Cal. 
142,  88  Pac.  721,  rights  of  one  not  party  to  foreclosure  suit  cannot 
be  settled  upon  application  for  writ  of  assistance  in  favor  of  pur- 
chaser at  foreclosure  sale;  Estate  of  Curtis,  1  Cof.  Prob.  537,  probate 
court  has  no  authority  to  adjudicate  question  of  title  to  personalty 
in  dispute  between  third  person  and  estate  of  decedent;  Ex  parte 
Pahia,  13  Haw.  581,  probate  judge,  on  hearing  of  guardian's  accounts, 
had  no  jurisdiction  over  question  of  alleged  invalidity  of  deed;  State 
V.  District  Court,  30  Mont.  110,  75  Pac.  962,  applying  rule  in  contempt 
proceedings  for  violation  of  injunction  restraining  trespass  on  mining 
property,  title  to  which  was  not  determined  in  injunction  suit. 

If  Title  to  Debtor's  Property  cannot  be  directly  reached  by  execu- 
tion, receiver  should  be  appointed. 

Approved  in  Byland  v.  Arkansas  City  Milling  Co.,  19  Okl.  442, 
92  Pac.  163,  under  proceedings  in  aid  of  execution,  judgment  debtor 
tannot  be  ordered  to  apply  property  title  to  which  is  in  third  person. 

Court  has  No  Jurisdiction  to  Punish  for  contempt  one  not  a  party 
to  the  proceedings. 

Approved  in  Bauter  v.  Superior  Court,  6  Ca>.  App.  196,  91  Pac.  750, 
in  proceeding  in  mandamus  to  compel  former  secretary  of  corporation 
to  produce  books,  court  cannot  punish  successor  in  office  not  party  to 
proceedings,  for  contempt  in  not  complying  with  writ. 

Disobedience  of  Void  Order  as  Contempt.  See  note,  16  L.  R  A. 
(n.  8.)  1066. 

The  Only  Question  on  Habeas  Corpus  is  as  to  jurisdiction. 

Approved  in  In  re  McCoy,  10  Cal.  App.  124,  101  Pac.  423,  uphold- 
ing power  of  court  to  examine  into  validity  of  ordinance  of  writ  of 
habeas  corpus;  Ex  parte  Haase,  5  Cal.  App.  543,  90  Pac.  947,  on 
petition  for  habeas  corpus,  attack  upon  judgment  of  conviction  upon 
plea  of  guilty  of  burglary  in  the  first  degree  is  collateral. 

Release  of  Prisoner  on  Habeas  Corpus  after  judgment  and  sentence. 
See  note,  87  Am.  St.  Bep.  173. 

59  CaL  4ie-417,  EX  PABTE  STBAKQE. 

Instance  Where  One  Informed  Against  for  murder  was  admitted  to 
bail. 

Cited  in  Ex  parte  Firmin,  60  Tex.  Cr.  371,  131  S.  W.  1114,  discussing 
burden  of  proof  on  habeas  corpus  for  bail  after  indictment. 

69  Cal.  417-420,  EX  PABTE  COTTBELI.. 

During  Pendency  of  Action  for  Divorce,  court  can  modify  its  order 
as  to  allowance  from  time  to  time. 

Beaffirmed  in  Kapp  v.  Dist.  Court,  31  Nev.  454,  103  Pac.  239. 

Contempt  Proceedings  to  Compel  Payment  of  Alimony.  See  note, 
24  L.  B.  A.  436,  438,  439. 

59  Cal.  420-423,  EX  PABTE  COTTBEUL 

One  cannot  be  Punished  for  Disobeying  Order  he  is  unable  to  com- 
ply with. 

Approved  in  Egilbert  v.  Superior  Court,  6  Cal.  App.  194,  91  Pae. 
749,  applying  rule  to  one  cited  for  contempt  as  secretary  of  corpora* 
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tion,  for  failure  to  produce  books,  who  had  resigned  and  had  no  con- 
trol over  the  books;  Lutz  v.  District  Court,  29  Nev.  153,  86  Pac.  445, 
where  affidavit  on  which  contempt  proceedings  for  failure  to  pay  ali- 
mony were  based  failed  to  show  ability  to  make  the  payments  re- 
quired, it  was  fatally  defective. 

On  Habeas  Oorpiu  Court  cannot  Take  EYid«nce  upon  disputed  ques- 
tions of  fact. 

Approved  in  In  re  McCoy,  10  Cal.  App.  125,  101  Pac.  424,  upon 
writ  applied  for  to  test  validity  of  ordinance,  court  may  inquire  into 
facts  not  judicially  known  bearing  upon  validity  of  the  ordinance; 
In  re  Myrtle,  2  Cal.  App.  386,  84  Pac.  3*37,  writ  of  habeas  corpus  can- 
not be  invoked  to  review  a  judgment. 

In  Proceeding  for  Contempt^  Petition  or  Affidavit  on  which  they  are 
based  must  show  court  has  jurisdiction. 

Approved  in  Cline  v.  Langan,  31  Nev.  244,.  101  Pac.  554,  prohibi- 
tion will  issue  where  court  attempts  to  punish  for  violation  of  a  void 
order  by  referees. 

59  Cal.  430-438,  PEOPLE  ▼.  HUNT. 

There  Need  be  No  Appreciable  Lengtb  of  Time  between  intent  to 
kill  and  act  of  killing  to  constitute  murder  in  first  degree. 

Reaffirmed  in  People  v.  Machuca,  158  Cal.  65,  109  Pac.  887. 

Bight  of  Self-defense  by  original  aggressor.  See  notes,  109  Am.  St. 
Bep.  805;  45  L.  B.  A.  691. 

59  Cal.  438-442,  PEOPLE  ▼.  CLOUGH. 

Possession  of  Stolen  Property  shortly  after  alleged  larceny  is  a  cir- 
cumstance tending  to  show  guilt. 

Beaffirmed  in  People  v.  King,  8  Cal.  App.  3^2,  96  Pac.  918. 

Distinguished  in  People  v.  Abbott  (Cal.),  34  Pac.  502,  where  there 
was  uncertainty  as  to  identification  of  property  and  person,  instruc- 
tion as  to  effect  of  possession  of  property  recently  stolen  was  un- 
justified. 

Knowledge  of  and  Consent  to  the  crime  by  the  proposed  victim  of 
a  conspiracy  prevents  conviction. 

Approved  in  Johnson  v.  United  States,  158  Fed.  73,  85  C.  C.  A.  399, 
an  indictment  charging  conspiracy  to  effect  concealment  by  a  bank- 
rupt of  property  from  his  trustee  will  not  lie  where  the  trustee  is 
charged  as  one  of  the  conspirators. 

Instigation  or  Consent  to  Crime  for  purpose  of  detecting  criminal  as 
defense  to  prosecution.    See  note,  25  L.  B.  A.  342,  343. 

59  CaL  444-455,  CITY  OF  LOS  ANOELES  ▼.  MELLUS. 

The  Allegation,  "An  Order  was  Made,"  is  not  equivalent  to  "an 
order  was  only  made." 

Distinguished  in  Gurnsey  v.  Northern  California  Power  Co.,  7  Cal. 
App.  544,  94  Pac.  862,  in  action  in  ejectment  to  recover  possession  of 
highway  on  which  poles  and  wires  were  erected,  it  was  sufficient  to 
aver  in  substance  granting  of  franchise  in  answer. 

Judgment  on  Demurrer  Based  on  technical  defect  in  pleading  is 
not  available  as  res  adjudicata. 

Approved  in  Yates  v.  Jones  Nat.  Bank,  74  Neb.  743,  106  N.  W.  290, 
former  judgment  which  did  not  dispose  of  action  for  deceit  on  its 
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merits  but  lield  theory  of  action  was  of  a  different  character  did  not 
support  plea  of  res  ad  judicata. 

It  Bests  upon  One  Wlio  has  Signed  an  instrument  to  show  it  was 
not  to  be  operative  unless  signed  by  another  named  therein. 

Approved  in  Stanton  v.  Singleton  (Cal.),  54  Pac.  589,  applying 
rule  in  action  to  enforce  a  contract  granting  option  to  purchase  a 
mine,  which  was  signed  by  two  of  three  co-owners. 

Conditional  Execution  of  Contract  under  parol  agreement  that  it 
shall  not  take  effect  until  others  sign.     See  note,  45  L.  B.  A.  326. 

Effect  of  Delivery  of  Bond  Unsigned  by  principal  obligor.  See  note, 
12  L.  B.  A.  (n.  s.)  1119. 

69  CaL  467-464,  PEOPIX  ▼.  VELABDE. 

Possession  of  Stolen  Property,  After  Alleged  Taking  is  a  circum- 
stance tending  to  show  guilt. 

Approved  in  People  v.  King,  8  Gal.  App.  332,  96  Pac.  918,  upholding 
instruction  as  to  recent  possession  of  stolen  property;  People  v.  Hor- 
ton,  7  Cal.  App.  36,  93  Pac.  383,  upholding  instruction  including  therein 
the  words  "or  claiming  to  be  the  owner  thereof  after  alleged  taking," 
where  defendant  had  made  claim  of  ownership;  People  v.  Nicolosi 
(Cal.),  34  Pac.  825,  circumstances  under  which  stolen  trunk  was 
found  were  sufficient  to  justify  verdict  of  jury. 

Distinguished  in  People  v.  Abbott  (Cal.),  34  Pac.  502,  where  un- 
certainty as  to  identification  of  person  and  property  was  prominent, 
instruction  on  effect  of  possession  of  stolen  property  was  unjustified. 

Information  is  not  Based  upon  Suficiency  of  proceedings  under 
which  original  warrant  of  arrest  was  issued. 

Approved  in  People  v.  Gregory,  8  Cal.  App.  741,  97  Pac.  913,  refusing 
to  set  aside  information,  where  wife  of  accused  had  sworn  to  com- 
plaint filed  with  magistrate  on  which  warrant  of  arrest  was  issued; 
State  V.  King,  71  Kan.  292,  80  Pac.  608,  upholding  warrant  for  arrest 
of  A  under  complaint  charging  B  and  others  under  fictitious  names, 
where  court  ascertained  that  A  was  one  of  parties  charged  under 
fictitious  name;  State  v.  Wisnewski,  13  N.  D.  653,  102  N.  W.  884,  com- 
plaint in  justice's  court  charging  maintenance  of  nuisance  "in  a  cer- 
tain one-story  building,"  is  sufficient  as  basis  for  preliminary  exam- 
ination for  offense  charged  in  information;  State  v.  Anderson,  35 
Utah,  501,  101  Pac.  387,  complaint  for  perjury  was  sufficient  as  a  basis 
for  preliminary  examination. 

Evidence  and  Instructions  as  to  character  of  accused.  See  note,  20 
L.  B.  A.  613. 

Admissibility  Against  TOiird  Persons  of  declarations  of  deceased 
person.    See  note,  94  Am.  St.  Rep.  677. 

69  Cal.  471-476,  80UTHEBN  PACIFIC  B.  B.  CO.  ▼.  8UPEBI0B 
COUBT. 

Copy  of  Summons  must  be  Served  with  complaint,  in  order  to  give 
court  jurisdiction. 

Approved  in  State  v.  Harrington,  31  Mont.  298,  78  Pac.  485,  where 
justice's  summons  was  served  without  copy  of  complaint,  court  was 
without  jurisdiction. 

In  Action  Commenced  in  Justice's  Court  superior  court  can  only 
retry  issues  tried  in  court  below. 
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Approved  in  Golden  Gate  Tile  Co.  v.  Superior  Court,  159  Cal.  477, 
114  Pac.  979,  mandamus  lies  to  compel  superior  court  to  proceed  with 
trial  of  justice's  court  appeal  which  has  been  properly  taken  and 
which  superior  court  has  erroneously  dismissed;  Null  t.  Superior  Court, 
4  Cal.  App.  210,  87  Pac.  394,  where  appeal  from  justice's  court  was  on 
question  of  law,  superior  court  could  only  reverse  or  affirm  decision, 
and  remand  case  for  trial  on  issues  of  fact;  Smith  v.  Superior  Court, 
2  Cal.  App.  530,  84  Pac.  55,  on  appeal  from  judgment  of  justice  grant- 
ing nonsuit,  superior  court  properly  refused  to  grant  trial  de  novo; 
Maxson  v.  Superior  Court  (Cal.),  54  Pac.  520,  521,  on  appeal  from 
default  judgment  of  justice's  court,  superior  court  had  no  jurisdic- 
tion, on  reversing,  to  remand  case  to  the  justice;  Smith  v.  Clyne,  15 
Idaho,  262,  97  Pac.  42,  appeal  sustained  on  question  of  law  alone  must 
be  remanded  for  further  proceedings;  Zimmerman  v.  Bradford-Ken- 
nedy Co.,  14  Idaho,  686,  95  Pac.  827,  defendant,  who  failed  to  answer 
in  lower  court,  and  appeals  on  questions  of  both  law  and  fact,  will  not 
be  allowed  to  file  answer  and  raise  issue  of  fact  for  first  time  in  ap- 
pellate court;  Estate  of  McVay,  14  Idaho,  68,  93  Pac.  32,  amendments 
of  the  pleadings  should  not  be  allowed  In  the  appellate  court. 

Distinguished  in  Armantage  v.  Superior  Court,  1  Cal.  App.  136,  81 
Pac.  1035,  where  appeal  is  taken  on  question  of  fact,  or  on  questions 
both  of  law  and  fact,  cause  is  in  superior  court  for  all  purposes. 

Prohibition  will  not  Lie  XTnlesB  Attention  of  court  below  has  been 
called  to  its  excess  of  jurisdiction. 

Approved  in  Burge  v.  Justice's  Court,  11  Cal.  App.  215,  104  Pac. 
582,  superior  court  improperly  issued  writ  of  prohibition  to  justice's 
court  of  another  county  for  want  of  jurisdiction  to  serve  summons 
out  of  county. 

Writ  of  Prohibition.    See  note,  111  Am.  St.  Rep.  967. 

Superintending  Control  and  Supervisory  Jurisdiction  of  superior 
over  inferior  or  subordinate  tribunal.     See  note,  51  L.  B.  A.  107. 

59  Oal.  47&-479,  AUBXANDEB  ▼.  DEKAVEAUX 

In^pUed  Autbority  of  Attorney  in  conducting  litigation.  See  note, 
132  Am.  St.  Bep.  172. 

59  Oal.  483-484,  SHEBMAN  ▼.  SANTA  BABBABA  OO. 

Sheriff  is  Entitled  to  Charge  Mileage  for  removal  of  prisoner  from 
magistrate's  court  to  county  jail. 

Distinguished  in  Yavapai  County  v.  O'Neill,  &  Ariz.  381,  29  Pac.  434, 
in  action  by  sheriff  against  county  for  mileage  for  serving  criminal 
warrant,  officer  is  not  entitled  to  charge  for  going  to  make  arrest  and 
again  for  bringing  back  prisoner. 

59  Cal.  486-490,  DE  ABNAZ  ▼.  ESPANDOK. 

Notary's  Certificate  is  Conclusive  of  the  facts  stated  in  it. 

Approved  in  First  Nat.  Bank  v.  Glenn,  10  Idaho,  232,  109  Am.  St. 
Bep.  204,  77  Pac.  625,  facts  and  statements  of  married  woman  at  time 
of  acknowledgment  justified  notary  in  attaching  his  certificate  in  due 
form. 

Deed  Obtained  by  Fraud  ia  Only  Voidable,  and  bona  fide  purchaser 
will  hold  the  property. 

Approved  in  Schultz  v.  McLean  (Cal.),  25  Pac,  428,  upholding  rule 
in  action  to  establish  a  trust  where  grantors  sought  to  avoid  their 
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deed  on  ground  that  a  third  person  practiced  a  fraud  on  them,  of 
which  grantee  was  ignorant. 

69  Oal.  494-^96,  HAVEN  ▼.  SEELEY. 

VThtste  €k>mplalnt  Seta  Forth  Spedflc  Facts  upon  which  title  rests, 
every  necessary  fact  must  be  alleged. 

Cited  in  Emerson  y.  Yosemite  Gold  Min.  etc.  Co.,  149  Cal.  59,  85 
Pac.  125,  reafl|rming  rule. 

69  Oal.  49&-502,  BUMP  Y.  OEBEEN8. 

Ptirchaaer  Who  Undertakes  to  Fay  Off  Mortgage  as  part  of  pur- 
chase price  is  entitled  to  subrogation. 

Approved  in  Capitol  Nat.  Bank  v.  Holmes,  43  Colo.  161,  127  Am. 
St.  Bep.  108,  95  Pac.  316,  16  L.  B.  A.  (n.  s.)  470,  where  purchaser 
paid  off  mortgage  in  ignorance  of  judgment  lien  against  his  grantor, 
mortgage  was  revived  for  his  benefit  as  a  prior  lien  to  the  judgment 
lien. 

69  Oal.  607-616,  WEDEL  ▼.  HEEMAN. 

Prior  to  Oodes,  Ezacntlon,  Acknowledgment  and  certification  were 
essentials  to  conveyance  by  married  woman. 

Beaffirmed  in  Cordano  v.  Wright,  159  Cal.  (^15,  115  Pac.  229. 

Whftt  is  Oommonlty  Property.  See  notes,  126  Am.  St.  Bep.  103;  4 
Cof.  Prob.  46. 

Belief  from  Mistake  of  Law  as  to  effect  of  instrument.  See  note, 
28  L.  B.  A.  (n.  s.)  873,  875. 

Delivery  of  Deed  to  Third  Person  or  record,  or  delivery  for  record, 
by  grantor.    See  note,  54  L^  B.  A.  884. 

Effect  of  Oonveyaace  by  Hnsbaad  to  Wife.  See  note,  69  L.  B.  A* 
373. 

59  OaL  617-622,  SAN  DIEOO  WATEB  00.  ▼.  OITT  OF  OAK  DIEGO. 

Oontract  Between  Water  Oompany  and  Oity  in  violation  of  statute 
is  void. 

Distinguished  in  Bothwell  v.  Consumers'  Co.,  13  Idaho,  573,  92  Pac. 
534,  24  L.  R  A.  (n.  s.)  4S5,  where  water  company  fixed  its  own  rate 
and  consumer  tendered  that  rate  and  demanded  water,  company  could 
not  claim  rate  had  not  been  fixed  as  prescribed  by  law. 

Establishment  and  Begolation  of  municipal  water  supply.  See  note, 
61  L.  B.  A.  68. 

69  Oal.  636-638,  BBOWK  ▼.  BUBBANEL 

A  New  Trial  will  be  Granted  for  failure  of  court  to  find  on  all 
issues. 

Approved  in  Millard  v.  Supreme  Council  American  Legion  of  Honor 
(Cal.),  21  Pac.  825,  moving  party  is  not  required  to  specify  in  his 
statement  failure  of  findings  to  determine  issues  as  a  ground  for  his 
motion;  Dillon  Improvement  Co.  v.  Cleaveland,  32  Utah,  7,  88  Pac.  672, 
appellate  court  has  no  power  to  remand  case  with  directions  to  find 
on  omitted  issues,  but  must  reverse  and  order  new  trial  granted. 

69  OaL  640-641,  MBBBTTJi  ▼.  OHANDItEB. 

Bight  to  Plead  Inconsistent  Defenses.  See  note,  48  L.  B.  A.  199, 
204. 
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69  OaL  645-648,  OBEEK  ▼.  BBCKBCAlf. 

Liability  of  Stockliolder  for  debt  of  corporation  is  a  "liability 
created  by  law." 

Approved  in  O'Neill  ▼.  Quarnstrom,  6  Cal.  App.  472,  92  Pac.  392, 
giving  of  note  at  later  date  by  corporation  did  not  extend  time  within 
which  to  bring  action  on  stockholder's  liability. 

Statate  of  Iiimitatioiu  in  Actions  against  corporate  officers  and 
stockholders.    See  note,  96  Am.  St.  Bep.  973. 

69  CaL  660-663,  OOODWIN  ▼.  GOODWIN. 

Facts  Comstilniting  Alleged  Intimidation  and  duress  should  be 
pleaded. 

Distinguished  in  Yordi  v.  Yordi,  6  Cal.  App.  31,  91  Pac.  353,  in  action 
to  compel  reconveyance  of  real  property,  where  effect  of  alleged  acts 
must  be  judged  from  circumstances  difficult  of  precise  affirmation. 

TJndne  Influence  to  Vitiate  an  Act  must  amount  to  force  and  coercion 
destroying  free  agency. 

Approved  in  Turner  v.  Gumbert,  19  Idaho,  353,  114  Pac.  37,  follow- 
ing rule. 

Undns  Influflnoe  Wliich  Invalidates  a  WUl.  See  notes,  2  Cof.  Prob. 
95;  1  Oof.  Prob.  251. 

59  Oal.  563-566,  VAN  EVEBT  ▼.  OQQ. 

It  is  tbe  Duty  of  tlis  Landlord  to  repair  upon  notice. 

Approved  in  Augevine  v.  Knox-Goodrich  (Cal.),  31  Pac.  530,  lessor, 
who  had  no  notice  of  defect,  was  not  liable  to  tenant  for  injury  to 
his  health  resulting  from  defective  sewer. 

Liability  of  Landlord  for  Injury  to  tenant  from  defect  in  premises. 
See  note,  34  L.  B.  A.  829. 

Implied  Covenant  in  Lease  as  to  Fitness  of  property  for  purpose 
intended.     See  note,  33  L.  B.  A.  450. 

Nature  and  Elements  of  Unlawful  Detainer.  See  note,  120  Am.  St. 
Bep.  63. 

Bight  of  Servant  to  Becover  Damages  from  third  persons  for  in- 
juries in  performance  of  duties.    See  note,  46  L.  B.  A.  92. 

69  Cal.  567,  PEOPLE  ▼.  HELBINO. 

Where  Defendant  Pleads  not  Guilty  and  a  former  acquittal,  he  is 
entitled  to  a  verdict  on  both  issues  before  judgment  'of  conviction. 

Approved  in  People  v.  O'Leary  (Cal.),  16  Pac.  885,  reaffirming  rule; 
Ex  parte  King,  10  Cal.  App.  283,  101  Pac.  811,  remedy  by  habeas 
corpus  inapplicable  to  judgment  voidable  on  appeal  for  failure  to 
pase  on  both  pleas;  Storm  v.  Territory  (Ariz.),  94  Pac  llOa,  where 
court  charged  that  pleas  of  former  acquittal  and  once  in  jeopardy  were 
not  sustained,  and  only  verdict  rendered  found  defendant  guilty  as 
charged,  the  error  was  not  prejudicial  to  defendant;  State  v.  Snyder, 
182  Mo.  505,  82  S.  W.  25,  pleading  specially  the  statute  of  limitations 
did  not  entitle  defendant  to  separate  preliminary  trial  of  that  plea; 
State  V.  Kaeflfer,  17  S.  D.  69,  95  N.  W.  200,  in  prosecution  for  theft 
of  one  of  several  animals,  court  was  not  authorized  to  enter  judg- 
ment on  plea  of  not  guilty  until  former  jeopardy 'had  been  disposed 
of;  State  v.  Creechley,  27  Utah,  145,  75  Pac.  385,  it  will  not  be  pre- 
sumed on  appeal  that  no  evidence  was  offered  in  support  of  plea  of 
autrefois  acquit. 
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Distingaished  in  Storm  v.  Territory,  12  Ariz.  34,  94  Pae.  1102,  where 
facts  in  support  of  former  acquittal  and  once  in  jeopardy  are  not  in 
dispute,  failure  of  jury  to  return  verdict  on  such  pleas  was  not  pre- 
judicial. 

59  Cal.  568-579,  DAVIS  ▼.  BAUOH. 

Variance  Which  Could  not  Mislead  Defendant  to  his  prejudice  is 
immaterial. 

Approved  in  Bollinger  ▼.  Bollinger,  154  Cal.  702,  99  Pac.  199,  apply- 
ing rule  where  terms  and  beneficiaries  of  trust  found  were  not  in 
accordance  with  allegations  of  cross-complaint. 

Court  may  Refuse  to  Permit  the  Repetition  of  testimony  which 
could  be  of  no  advantage. 

Approved  in  People  v.  Eaton  (Cal.),  68  Pac.  584,  reaffirming  rule. 

Possession  of  Land  as  Notice  of  Title.  See  note,  13  L.  R.  A.  (n. 
B.)  58. 

69  Cal.  680-583y  BANK  OF  WOODIAND  ▼.  HIATT. 

Only  Such  Costs  as  are  Necessary  should  be  allowed  on  appeal. 

Approved  in  Estate  of  Bell,  157  Gal.  532,  108  Pac.  498,  where  one 
of  the  parties  refused  to  have  two  appeals  considered  on  single 
record,  cost  of  printing  and  filing  additional  transcript. properly  fell 
on  her. 

69  CaL  683-685,  ESTATE  OF  MONTOOMERY. 

Judgment  of  Supreme  Court  on  Ground  of  nonappearance  will  not 
be  vacated,  even  on  sufficient  showing,  if  a  like  judgment  must  follow. 

Approved  in  Bishop  v.  Glassen  (Cal.)y  12  Pac.  258,  reaffirming  rul<B. 

69  CaL  586-591,  CENTRAI.  PACIFIC  R.  R.  CO.  ▼.  MUDD. 

Vendee  Who  Performs  Conditions  of  Contract  cannot  be  removed 
by  ejectment. 

Approved  in  Gervaise  v.  Brookins,  156  Cal.  108,  103  Pac.  331,  fail- 
ure of  title  of  vendor  did  not  give  vendee  right  to  retain  possession 
while  neglecting  to  pay  price  when  due,  though  he  was  willing  to 
pay  balance  on  receipt  of  good  title. 

As  to  When  Vendor  may  Recover  Possession  from  vendee.  See  note, 
107  Am.  St.  Rep.  730. 

Equity  has  a  Right  to  Relieve  against  a  forfeiture. 

Approved  in  Oumaer  v.  Draper,  33  Colo.  128,  79  Pac.  1042,  applying 
rule  to  contract  for  sale  of  land  providing  one  rate  of  interest  if 
payments  be  made  at  maturity  and  another  if  made  later,  where 
vendor  allowed  amounts  to  go  unpaid  without  demand  for  settlement. 

What  Title  of  Interest  will  support  ejectment.  See  note,  18  L.  R. 
A.  782. 

69  CaL  696-597,  DAVIS  V.  SACRAMENTO. 

Duty  and  Liability  of  Municipality  with  respect  to  drainage.  See 
note,  61  L.  R.  A.  676. 

69  CaL  698,  PEOPLE  v.  TITHERINGTON. 

Whether  Possession  of  Stolen  Property  Is  strong  evidenee  or  only 
slight  evidence  tending  to  show  guilt  is  question  for  jury. 

Approved  in  State  v.  Brady,  121  Iowa,  568,  97  N.  W.  64,  in  prose- 
cution for  burglary,  instruction  that  recent  possession  of  stolen  goods 
I  Oal.  Notes— 69 
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j  raisea  presumption  of  guilt  unless  shown  they  were  obtained  hon* 

eetlj  and  fairly  is  erroneous. 

PoflMiBloii  of  Stolen  Property  as  evidence  of  guilt.    See  notes^  101 
Am.  St.  Bep.  501;  12  L.  B.  A.  (n.  s.)  200,  207. 
I 
I  69  Cal.  599^-eOO,  COOOIKS  ▼.  aAOBAJiCSNTO. 

LegiBlatore  has  Power  to  Establish  Police  or  other  inferior  eourts 
I    ^  in  cities.  ' 

Approved  in  Kicholl  v.  Koster,  157  Cal.  421,  108  Pac.  304,  in  absence 
I  of  charter  provisions  governing  compensation  of  juvenile  court  offi- 

cers, city  is  bound  by  provisions  of  "juvenile  court  law";  Fleming 
'  T.  Hance,  153  Oal.  165,  94  Pac.   621,  legislature  may  provide  that 

\  city  governed  by  charter  making  no  provision  for  police  courte  must 

\  pay  salary  of  police  judge;  Ex  parte  Fedderwitz  (Cal.),  62  Pac  936, 

[  upholding  legal  existence  of  office  of  justice  of  the  peace  for  the 

town  of  Berkeley. 

Distinguished  in  Oraham  t.  Fresno,  151  Cal.  469,  91  Pac.  148, 
where  freeholders'  charter  has  created  police  court,  legislature  has 
no  power  to  create  another  police  court  maintainable  at  expense  of 
city. 

69  OaL  601-608,  PEOPLE  ▼.  SMITH. 

In  Order  to  Justify  Homicide,  Defendant  is  only  required  to  pro- 
duce such  proof  as  will  raise  a  reasonable  doubt  as  to  his  guilt. 

Approved  in  Anderson  v.  Territory,  9  Ariz.  53,  54,  76  Pac.  637, 
instruction  requiring  defendant  to  establish  his  claim  of  self-defense 
by  a  preponderance  of  evidence  was  erroneous. 

Applicability  of  Bnlo  of  Beaaonable  Doubt  to  self-defense  in  homi- 
cide.   See  note,  19  L.  B.  A.  (n.  s.)  489. 

Eyldence  and  Instructtons  aa  to  character  of  aocusedh  See  note, 
20  L.  B.  A.  619. 

69  Oal.  609-611,  STOOHTON  ▼.  DUNHAM. 

Failure  of  Oourt  to  Bala  upon  Objection  to  evidence  is  reversible 
error. 

Approved  in  Doer.  Allen,  1  Cal.  App.  563,  82  Pac.  569,  where 
motion  was  later  renewed  and  ruling  obtained,  no  error  was  made. 

59  Oal.  612-613»  NIAGABA  ETO.  MININa  OO.  ▼.  BUNKEB  HILIi 
ETO.  MIK.  OO. 

In  Ejectment^  Trespaoser  cannot  Justify  Act  by  showing  title  out- 
standing in  third  person. 

Approved  in  Dondero  v.  O'Hara,  3  Cal.  App.  637,  86  Pac.  987, 
when  defendants,  who  were  using  water  ditch  under  permission  of 
plaintiff's  grantor,  asserted  right  to  ditch,  they  were  trespassers. 

59  Oal.  61S-615,  FUNK  y.  STEBBETT. 

One  Claiming  by  Bight  of  Possession  only  can  bring  suit  to  quiet 
title. 

Approved  in  Foss  v.  Dam,  1  Alaska,  347,  upholding  suit  to  quiet 
title  by  one  in  poseession  of  lot  on  public  lands  in  Alaska  and  uaing 
same  for  trade  and*  residence. 

Location  of  Mining  Claim.    See  note,  7  L.  B.  A.  (n.  s.)   857,  886. 
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59  CaL  615-619,  BABKBTT  ▼.  SIMS. 

Property  Coyered  hy  Declaration  of  Homestead  is  exempt  from 
execution  until  value  in  excess  of  exemption  is  ascertained. 

Approved  in  Boggs  v.  Dunn,  160  Cal.  286,  116  Pac.  745,  following 
rule;  White  v.  Horton,  154  Cal.  106,  97  Pac.  72,  18  L.  R.  A.  (n.  s.) 
490,  apportioning  funds  on  foreclosure  of  mortgage  on  homestead 
between  moTtgageOi  homestead  claimant,  and  judgment  creditor. 

69  OaL  620-628,  HABBI8  ▼.  HABBIS. 

Signature  to  Contract*  However  Made,  may  be  approved,  adopted 
and  acknowledged. 

Approved  in  First  Nat.  Bank  v.  Glenn,  10  Idaho,  234,  109  Am.  St. 
Rep.  204,  77  Pac.  626,  where  married  woman  acknowledged  her  sig- 
nature by  mark,  which  wae  not  witnfessed,  officer's  certificate  of  ac- 
knowledgment was  a  sufficient  witnessing  of  her  signature;  Currier 
▼.  dark,  145  Iowa,  620,  124  N.  W.  624,  where  son  had  authority  to 
sign  his  parents'  names  to  a  mortgage  and  they  adopted  the  signar 
tures,  he  could  also  sign  their  names  to  contracts  extending  time  of 
payment. 

Signing  by  Proxy.    See  note,  22  L.  R.  A.  301. 

Contracts  Made  by  Persons  not  Entirely  without  understanding  are 
only  voidable. 

Approved  in  RatlifF  v.  Baltzers,  13  Idaho,  159,  89  Pac.  73,  though 
''off"  or  insane  on  some  subjects,  party  was  competent  to  make  con- 
tracts sued  on. 

To  Constitute  Delivery,  Act  must  be  accompanied  with  intent  that 
deed  become  operative. 

Approved  in  Koester  v.  Port  Huron  Co.,  24  8.  D.  559;  124  N.  W. 
745,  fact  that  seller  or  his  agent,  acquired  manual  possession  of  order 
for  threshing  machine  and  purchase  notes  did  not  constitute  bind- 
ing delivery  under  circumstances  of  case. 

69  CaL  625-626,  laAUOENOXTB  ▼.  HENKAOIK. 

Certificate  of  Purchase  of  State  Lands  entitles  holder  to  maintain 
ejectment. 

Approved  in  Hockett  v.  Alston,  3  In4.  Ter.  444,  58  8.  W.  679,  deed 
from  sheriff  in  pursuance  of  sale  under  a  Cherokee  statute  is  suffi- 
cient evidence  of  title  on  which  to  base  ejectment. 

69  CaL  680,  PEOPLE  ▼.  DBVINE. 

Crime  of  Assault  With  Intent  to  Kill  consists  of  act  and  intent. 
Approved  in  State  v.  Rodrigaez,  31  Nev.  343,  102  Pac.  863^,  intent 
must  be  alleged  and  proved  beyond  a  reasonable  doubt. 

59  CaL  630-639,  ISIENHOOT  ▼.  CHAMBERLAIN. 

Parol  Evidence  is  Admissible  in  Equity,  in  case  of  fraud  or  mistake, 
to  make  writing  speak  real  intention  of  parties. 

Approved  in  Naden  v.  Christopher,  62  Wash.  418,  113  Pac.  1118, 
parol  is  admissible  to  show  that  clause  in  deed  specifically  transfer- 
ring right  to  collect  rents  due  and  to  become  due  under  certain  lease 
of  kind  conveyed  was  by  agreement  not  a  warranty,  but  only  a  trans- 
fer of  right  to  back  rent. 

B^ef  from  Mistake  of  Law  as  to  effect  of  instrument.  See  note, 
28  L.  R.  A.  (n.  s.)  827,  877. 
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69  Cal.  640-651,  PEOPLE  ▼.  TATLOB. 

Dying  Declarations  ar»  Inadmlwlble  unless  made  under  sense  of 
impending  death. 

Approved  in  People  ▼.  Abbott  (Cal.),  4  Pac.  770,  physical  and 
mental  condition  of  wounded  man  justified  inference  he  was  conscious 
of  impending  death;  State  v.  Boberts,  28  Nev.  371,  82  Pac.  101, 
eonsidering  mortal  nature  of  injuries,  it  sufficiently  appeared  de- 
eeased  was  without  hope  of  recovery;  Wagoner  v.  Territory,  5  Ariz. 
178,  &1  Pac.  145,  permitting  length  of  time  which  elapsed  between 
declarations  and  death,  in  absence  of  better  evidence,  to  prove  belief 
in  impending  death. 

Dying  Declarations  as  Evldeacs.  See  note,  56  L.  B.  A.  369,  375, 
882,  411. 

Voluntary  Statements  Made  by  Accused  at  coroner's  inquest  are 
admissible  against  him  on  subsequent  trial. 

Approved  in  State  t.  Finch,  71  Kan.  798,  81  Pac.  495,  evidence 
of  witness,  subsequently  prosecuted  for  manslaughter,  taken  at  cor- 
oner's inquest  when  not  under  arrest  or  accused  of  crime,  was  admis- 
sible against  him. 

Admissibility,  on  Trial  for  Murder,  of  testimony  of  accused  at 
coroner's  inquest.    See  note,  70  L.  B.  A.  35. 

69  OaL  662,  SHAEFFEB  v.  MATZEN. 

Property  or  Invasion  of  Possession  for  which  ejectment  is  main- 
tainable.   See  note,  116  Am.  St.  Bep.  570. 

69  Oal.  665-661,  OABBOU.  ▼.  SPBAGT7E. 

To  be  Privileged,  tlie  Matter  must  be  Learned  only  as  counsel  or 
attorney  for  the  party  to  the  suit. 

Approved  in  In  re  Niday,  15  Idaho,  564,  98  Pac.  847,  attorney 
who  had  received  letters  written  by  his  client,  but  not  in  the  course 
of  professional  employment,  did  not  make  sufficient  showing  to  en- 
title him  to  refuse  to  produce  them;  Moyers  v.  Fogarty,  140  Iowa, 
715,  119  N.  W.  165,  communications  made  by  one  to  an  attorney  who 
was  his  general  counsel,  which  had  no  relation  to  any  suit  in  which 
the  attorney  was  then  acting,  was  not  privileged;  Mackel  v.  Bartlett, 
33  Mont.  131,  82  Pac.  797,  statements  made  by  one  to  an  attorney,  to 
whom  he  had  taken  his  brother  for  the  purpose  of  employing  him  in 
the  mat^ter  of  his  brother's  assignment  for  creditors,  were  not  privi- 
leged. 

69  CaL  661-662,  BIOKET  V.  SUPEBIOB  COUBT. 

Form  of  Notice  of  Appeal  is  not  conclusive  as  to  nature  or  charac- 
ter of  appeal. 

Approved  in  Smith  v.  Superior  Court,  2  Cal.  App.  530,  84  Pac.  55, 
nature  of  appeal  on  question  of  law  alone  could  not  be  changed  by 
recital  in  notice  that  it  involved  questions  of  law  and  fact. 

Where  No  Issues  of  Fact  have  Been  Tried  in  justice's  court,  supe- 
rior court  cannot  try  case  de  novo. 

Approved  in  Maxson  v.  Superior  Court  (Cal.),  54  Pac.  520,  re- 
affirming rule;  Null  v.  Superior  Court,  4  Cal.  App.  210,  87  Pac.  394, 
applying  rule  where  only  issue  decided  by  justice's  court  was  as  to 
its  jurisdiction;  Smith  v.  Clyne,  16  Idaho,  468,  101  Pac.  819,  where 
no  issue  of  fact  was  tendered  in  probate  court  on  appeal  on  questions 
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of  law  alone,  distriet  court  could  pass  not  only  on  question  of  law 
presented,  but  also  whether  lower  court  erred  in  entering  judgment; 
Smith  y.  Clyne,  15  Idaho,  262,  97  Pac.  42,  appeal  sustained  on  ques- 
tions of  law  alone  must  be  remanded  for  further  proceedings. 

Distinguished  in  Armantage  y.  Superior  Court,  1  Cal.  App.  185, 
136,  81  Pac.  1035,  where  appeal  is  taken  on  question  of  fact  or  on 
questions  both  of  law  and  fact,  cause  is  in  superior  court  for  all  pur- 
poses. 

Prohibition  Lies  to  Superior  Court  which  on  appeal  from  justice 
court  allows  defendant  to  file  answer  and  tries  case. 

Approyed  in  Golden  Gate  File  Co.  y.  Superior  Court,  159  Cal.  477, 
114  Pac.  979,  mandamus  lies  to  compel  superior  court  to  proceed 
with  trial  of  jusiiee's  court  appeal,  which  has  been  properly  taken 
and  which  superior  eourt  has  erroneously  dismissed. 

Nature  and  Elements  of  Writ  of  Prohibition.  See  note,  111  Am. 
St.  Rep.  944. 

59  OaL  665-668,  SEALS  ▼.  OBOWLEY. 

A  Gift  Causa  Mortis  may  be  Effected  by  deliyery  to  a  third  person 
in  trust  for  the  donee. 

Approved  in  Hogan  y.  Sullivan,  114  Iowa,  461,  87  N.  W.  449,  where 
there  wae  no  designation  of  beneficiaries  when  money  was  first  de- 
posited payable  to  third  person,  subsequent  designation  with  assent 
of  third  person  was  effectual. 

Gifts  Causa  Mortis.    See  note,  99  Am.  St.  Rep.  902. 

69  Cal.  672-673,  SMITH  ▼.  BROWN. 

Where  Time  of  Holding  Office  is  not  prescribed  by  law,  appointing 
power  may  remove  at  pleasure. 

Approved  in  Sponogle  v.  Curnow,  136  Cal.  582,  69  Pac.  256,  up- 
holding power  of  board  of  managers  of  state  hospital  to  appoint 
and  remove  medical  superintendent,  no  term  of  office  being  fixed  by 
insanity  act  of  1897;  People  ex  rel.  Sedgwick  v.  Shear  (Cal.),  15 
Pac.  93,  act  providing  for  appointment  of  superintendent  for  house 
of  correction  did  not  limit  power  of  removal  to  manner  indicated 
in  act;  Farrell  y.  Police  Commissioners,  1  Cal.  App.  7,  81  Pac.  675, 
applying  rule  to  policeman  appointed  by  board  of  police  commis- 
sioners; Childs  v.  State,  4  Okl.  Cr.  480,  113  Pac.  548,  applying  rule 
to  attorney  appointed  as  counsel  to  the  governor  under  special  act. 

Bight  to  Bemoye  Officers  Summarily.    See  note,  15  L.  B.  A.  97. 

Mandamus  to  Compel  Surrender  of  Office.  See  note,  31  L.  R.  A. 
350. 

59  CaL  674-678,  PEOPLE  ▼.  WILLIAMS. 

Under  Penal  Code,  Section  1129,  court  may  order  accused,  who  has 
been  out  on  bail,  into  custody  at  any  time  during  progress  of  trial. 

Approved  in  State  y.  Hyde,  234  Mo.  260,  136  S.  W.  334,  holding 
where  accused  homicide  was  out  on  nfty  thousand  dollar  bond,  it 
was  reversible  error  for  court,  after  state's  evidence  was  in-,  to  re- 
voke bail  order. 

Power  to  Beyerse  Conyiction  for  insufficiency  of  evidence.  See 
note,  17  L.  R.  A.  484. 

59  CaL  678-682,  GBANGEB  v.  OBIGIKAL  EMPIBE  ETC.  MIN.  CO. 
Seyerable  Instrument,  Partly  Void  and  partly  valid,  may  be  en- 
forced as  to  that  which  is  valid. 
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Approved  in  Porter  ▼.  Fisher  (Cal.),  34  Pac.  701,  a  broker  employed 
under  parol  contract  to  sell  or  exchange  land  and  the  personalty 
thereon,  for  a  commission  of  five  per  cent;  may  recover  five  per  cent 
on  a  eeparate  valuation  placed  on  the  personalty. 

Object  of  Special  Meeting  of  »  Corporation  need  not  be  stated  in 
the  notice  thereof. 

Approved  in  Bank  of  National  City  ▼.  Johnston  (Cal.),  60  Pac. 
778,  upholding  action  of  board  of  directors  at  an  adjonmed  meeting, 
in  electing  to  proceed  by  action  for  collection  of  an  aaaessment  upon 
stock. 

SocitalB  in  Minutes  of  Proceedings  at  Meeting  raises  presumption 
that  due  notice  was  given. 

Approved  in  Kobinson  v.  Blood,  151  Cal.  506,  91  Pac.  259,  apply- 
ing rule  where  resolution  authorizing  employment  of  attorney  was 
entered  on  minutes  which  recited  meeting  was  called  by  the  president; 
Turner  v.  Fidelity  Loan  Concern,  2  CaJ.  App.  130,  83  Pac.  65,  up- 
holding due  enactment  of  resolution  where  record  of  meeting  recited 
directors  were  notified,  and  contrary  did  not  appear. 

59  Oal.  683-698,  MUBDOOK  ▼.  OIABES. 

Mortgagee  in  Possession  Is  Liable  for  use  of  land  without  right. 

Approved  in  Murdock  v.  Clarke  (Cal.),  24  Pac.  273,  and  Mnxdock 
▼.  Clarke,  90  Cal.  440,  27  Pac.  279,  both  reaffirming  rule  on  subsequent 
appeals. 

Mortgagee  in  Possession  is  Bound  to  Exercise  the  same  care  and 
diligence  as  a  provident  owner. 

Distinguished  in  Murdock  v.  Clarke  (Cal.),  24  Pac.  275,  and  Mur- 
dock V.  Clarke,  90  Cal.  439,  27  Pac.  278,  both  holding  on  subsequent 
appeals,  mortgagee  in  possession  is  bound  to  exercise  reasonable  care, 
and  is  responsible  for  the  want  thereof. 

59  Oal.  698-703,  BIXL£B  ▼.  8ACBAMEKTO  COXJNTT. 

Greation  of  BeclamatioQ  Districts  and  setting  off  of  lands  of  such 
districts   are  legislative  acts.  v 

Approved  in  Inglin  v.  Hoppin,  156  Cal.  485,  105  Pac.  583,  manda- 
nnis  lies  to  enforce  right  of  land  owners  to  have  their  lands  in  a 
particular  reclamation  district  set  off  into  an  independent  district. 

69  OaL  708-709,  JABNOTT  ▼.  OOOPEB. 

Belief  from  Mistake  6t  Law  as  to  effect  of  instrument.  See  note, 
28  L.  B.  A.  (n.  s.)  918,  921. 
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eo  OaL  1-2,  PEOPIaE  y.  WHJJAMS. 
Property  Which  may  be  Embezzled.    See  note,  87  Am.  St.  Bep.  23. 

eo  Oal.  2-6,  P£OPI£  ▼.  FI.AKAOAN. 

In  Oriminal  Oases,  Burden  of  Proof  ie  on  proeecutor,  and  if  npon 
the  whole  eyid«nce  jury  entertains  reason-able  doubt  of  guilt,  accused 
is  entitled  to  benefit  thereof. 

Approved  in  Anderson  v.  Territory,  9  Ariz.  63,  64,  76  Pac.  687,  hold* 
ing  requirement  that  when  commission  of  homicide  by  defendant  is 
proved,  burden  of  proving  mitigation,  justification,  or  excuse  is  on 
defendant,  unless  shown  by  prosecution,  only  requires  defendant  to 
produce  such  proof  as  will  raise  reasonable  doubt. 

Applicabilily  of  Bule  of  Beasonable  Doubt  to  self-defense  in  homi- 
cide.    See  note,  19  L.  B.  A.  (n.  n.)  489. 

Where  Defendant  Oommits  Homicide  npon  Aggressor  to  prevent 
commission  of  felony  upon  his  person  or  property,  if  circumstances 
were  such  as  to  excite  fears  of  reasonable  man,  and  defendant  acted 
under  such  fears,  he  is  not  criminally  responsible  for  homicide. 

Approved  in  People  v.  Bruggy  (Cal.),  26  rac.  758,  disapproving  in- 
struction in  regard  to  killing  in  self-defense  to  effect  that  killing  must 
be  absolutely  necessary  to  save  one's  own  life. 

Expulsion  of  Trespasser.    See  note,  93  Am.  St.  Bep.  258,  259. 

Bight  to  Use  Deadly  Weapon  in  resisting  trespass.  See  note,  22  Ij» 
B.  A.  (n.  s.)  724,  726. 

60  OaL  7-10,  PEOPLE  ▼.  BIBD. 

Where  There  is  No  Evidence  Tending  to  Establish  Olrcnmstances 
recited  in  instructions  as  possible  facts,  such  instructions  are  errone- 
ous. 

Approved  in  People  v.  Maughs,  149  Cal.  261,  86  Pac.  191,  where 
there  was  no  evidence  of  pursuit  by  defendant  to  kill  deceaeed,  it  was 
misleading  to  give  abstractly  correct  instructions  thereon. 

60  OaL  10,  NAOLEE  v.  SPENOEB. 

Appeal  from  Judgment  Does  not  Devest  Trial  Oonrt  of  jurisdiction 
over  motion  for  new  triaL 

a095) 
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Approved  in  Chambliss  ▼.  Hais,  125  Iowa,  488,  101  N.  W.  154,  68 
L.  B.  A.  126,  fact  that  defendant  appealed  and  judgment  was  affirmed 
and  thereafter  paid  on  execution  ia  no  ground  for  denying  defendant's 
subsequent  motion  for  new  trial  made  within  atatntory  time,  on  ground 
of  newly  diseorered  evid-ence. 

60  OaL  12-^,  8AN  FBANCI80O  ETC.  R.  B.  CO.  v.  STATE  BOABD 
OF  EQUAUZATION. 

Kumerons  Prorialons  of  Act  of  Legislatnre  may  be  united  when 
they  have  one  general  object  fairly  indicated  by  title. 

Approved  in  Potter  v.  Santa  Barbara,  160  Gal.  356,  116  Pac.  1104, 
Political  Code,  section  2745-2773,  relating  to  creation  of  road  divisions, 
does  not  embrace  subject  not  within  its  title;  Murphy  v.  Bondshu,  2 
Cal.  App.  252,  83  Pac.  279,  upholding  act  of  Mairch  23,  1901,  relating 
to  revenue  and  taxes. 

Ab  to  When  Title  of  Statute  Embraces  only  one  subject  and  what 
may  be  included  thereunder.    See  note,  79  Am.  St.  Bep.  483. 

Power  of  Legislature  to  Enact  or  amend  a  code  or  compilation  of 
laws,  by  a  single  statute.    See  note,  55  L.  B.  A.  852. 

Under  Section  10,  Article  Vm,  Constitution,  only  franchise,  road- 
way, roadbed,  and  rolling  stock  of  railroad  corporation  can  be  as- 
sessed by  state  board  of  equalization. 

Approved  in  San  Francisco  etc.  B.  B.  Co.  v.  Stockton,  149  Cal.  86, 
84  Pac.  772,  following  rule. 

Boards  or  Bodies  to  Which  Power  of  taxation  delegable.  See  note, 
15  L.  B.  A.  (n.  s.)  67. 

Taxation  of  Corporate  Franchises.    See  note,  57  L.  B.  A.  97. 

ITnder  Article  10,  Section  xm.  Constitution,  "roadbed"  means  only 
foundation  on  which  superstructure  of  road  rests,  and  "rails"  refers 
only  to  rails  in  place  on  such  superstructure. 

Approved  in  San  Francisco  etc.  B.  B.  Co.  v.  Stockton,  149  Cal.  90, 
84  Pac.  774,  following  rule;  Attorney  General  v.  Detroit,  148  Mich. 
95,  111  N.  W.  869,  construction  and  ownership  of  street  railway  tracks 
by  city  in  streets  to  be  leased  to  street  railway  company  furnishing 
equipment  and  power  constitute  work  of  internal  improvement  which 
is  prohibited  by  Constitution,  article  XTV,  section  9;  Shreveport  v. 
Shreveport  Belt  By.  Co.,  107  La.  787,  32  So.  190,  determining  propor- 
tion of  cost  of  street  paving  payable  by  railroad. 

Under  Political  Code,  Section  3692,  atate  board  of  equalization  must 
assess  railroad  property  annually  on  or  before  first  Monday  in  March. 

Cited  in  Bunkie  Brick  Wks.  v.  Police  Jury  of  Avoyelles,  113  La. 
1064,  37  So.  971,  improvements  constructed  after  first  day  of  January 
of  current  tax  year  are  not  assessable  under  act  of  1898. 

Constitutional  Equality  in  Eolation  to  corporate  taxation.  See  note, 
60  L.  B.  A.  341,  374. 

60  Cal.  35-63,  CENTBAL  PACIFIC  E.  E.  CO.  ▼.  STATE  BOABD  OF 
EQUALIZATION.    . 

Fourteenth  Amendment  of  Federal  Constitution  applies  only  to 
natural  persons,  not  to  corporations. 

Overruled  in  Grocers'  Fruit  etc.  Co.  v.  Kern  County  Land  Co.,  150 
Cal.  476,  89  Pac.  124,  holding  corporation  entitled  to  have  its  right 
to  change  of  venue  considered  in  light  of  fourteenth  amendment,  and 
granted  in  same  oases  as  for  natural  persons* 
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Constltatloiial  Equality  in  Belation  to  eorporate  taxation.  See  note, 
60  li.  B.  A.  331. 

State  Ctonstitational  Proyision  That  Piopwly  of  qtiaei-pnblie  cor- 
porations is  aabject  to  taxation  without  deduction  of  mortgages  does 
not  conflict  with  fonrteenth  amendment. 

Distinguished  in  Chicago  etc.  Ry,  Co.  y.  Sta^te,  128  Wis.  641,  108  N. 
W.  580,  upholding  Laws  of  1903,  page  601,  chapter  878,  exempting 
mortgage  liens  from  taxation. 

Taxation  of  Oorporato  Franchises.    See  note,  57  L.  B.  A.  56. 

Corporate  Taxation  and  tba  Ctommerce  Olaoso.  See  note,  60  L.  B. 
A.  685. 

60  Cal.  71-72,  PEOPLE  ▼.  BfflliNE. 

One  may  by  Single  Act  Endeavor  to  aecomplieh  two  or  more  erimi* 
nal  results. 

Approved  in  State  v.  dark,  46  Or.  141,  80  Pac.  101,  stealing  of 
articles  belonging  to  two  07  more  persona  at  same  time  and  place 
constitute  but  one  offense. 

60  Cal.  72-74,  PEOPLE  v.  SIMONa 

Instruction  That  to  Bender  Killing  Justifiable  defendant  must  be 
wholly  without  fault  in  bringing  about  or  commencing  the  dii&cultj  in 
which  the  wound  was  given,  held  incorrect. 

Approved  in  People  v.  Button  (OaL),  38  Pac.  202,  holding  killing 
justifiable,  when  defendant,  although  he  had  begun  combat,  sought  to 
withdraw  before  homicide. 

Bight  of  Self-defense  by  original  aggressor.  See  note,  109  Am.  St. 
Bep.  808. 

Self-defense  Set  Up  by  Accused  who  began  conflict.  See  note,  45 
L.  B.  A.  688,  707. 

60  Cal.  74-78,  PEOPLE  ▼.  HUBLET. 

Presumption  of  Ouilt  Arising  from  PosMssion  of  stolen  property  is 
completely  removed  by  proof  of  good  character  of  prisoner. 

Distinguished  in  People  v.  Peltin,  1  Cal.  App.  615,  82  Pac.  981, 
holding  such  instruction  properly  refused  when  evidence  of  good  char- 
acter was  not  general,  and  was  partially  neutralized  by  circumstances 
in  proof. 

Evidence  of  Good  Character  to  create  doubt  of  guilt.  See  notes, 
103  Am.  St.  Bep.  907;  20  L.  B.  A.  614. 

Finding  Stolen  Property  in  Prisoner's  Apartment  is  competent  as 
evidence  against  him  as  finding  upon  his  person,  but  such  apartment 
must  be  shown  to  be  in  his  exclusive  occupation. 

Approved  in  State  v.  Drew,  179  Mo.  323,  101  Am.  St.  Bep.  474,  78 
S.  W.  596,  finding  of  recently  stolen  goods  on  premises  of  man  of 
family,  without  showing  his  actual  conscious  possession  thereof,  does  ' 
not  raise  presumption  of  guilt;  Sorenson  v.  United  States,  168  Fed. 
799,  94  C.  C.  A.  181,  holding  finding  of  stolen  watch  in  dresser  drawer 
of  house  occupied  by  defendant's  wife  three  weeks  after  burglary 
inadmissible  against  him,  in  absence  of  showing  that  watch  was  ever 
in  his  possession. 

Possession  of  Stolen  Property  as  evidence  of  guilt  See  note,  101 
Am.  St.  Bep.  505,  515. 
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60  OaL  78-84,  SX  PABTE  OHIK  TAN. 

When  Legislature  Oonf  en  on  Mimidpality  Power  to  pass  ordinances 
of  certain  cliaracter,  ordinance  passed  pursuant  thereto  cannot  be  held 
unreasonable. 

Approyed  in  St.  Louis  etc.  By.  Go.  of  Texas  ▼.  Bolton,  36  Tex.  Civ. 
91,  81  S.  W.  125,  upholding  city  ordinance  restricting  speed  of  trains 
in  city  to  six  miles  per  hour. 

Statute  Prohibiting  Keeping  of  House  of  Prostitutioa  and  gaming 
does  not  mean  house  where  both  are  carried  on. 

Approved  in  Pittsburgh  etc.  By.  Co.  v.  State,  172  Ind.  159,  87  N. 
E.  1038,  construing  word  "and,"  as  used  in  section  3  of  "full  crew^ 
law  of  1907,  to  mean  "or." 

Limit  of  Amount  of  License  Fees.    See  n9te,  30  L.  B.  A.  440. 

60  OaL  85-92,  PEOPLE  ▼.  AH  LEE. 

Where  Declarations  Offered  in  Evidence  are  merely  narrative  of 
past  occurrence,  they  cannot  be  received  as  proof  of  existence  of  such 
occurrence. 

Approved  in  People  v.  Wong  Loung,  159  Cal.  531,  114  Pac.  834, 
declarations  of  accused  made  to  arresting  officers  at  distance  from 
place  of  shooting  that  he  had  done  nothing  are  inadmissible;  Murphy 
V.  Board  of  Police  Pension  Fund  Commrs.,  2  Cal.  App.  469,  85  Pac 
577,  holding  inadmissible  statements  of  injured  party,  as  to  what  was 
me^tter  with  him,  made  after  injury  and  after  persons  alleged  to  have 
committed  injury  had  passed  out  of  sight. 

Declarations  of  Party  Injured  as  to  cause  and  manner  of  injury  are 
admissible  though  made  after  all  action  on  part  of  accused  has  eeased. 

Approved  in  Croomes  v.  State,  40  Tex.  Gr.  675,  51  S.  W.  925,  in 
prosecution  for  assault  with  intent  to  rape  child,  her  declarations  made 
immediately  after  coming  out  of  house  where  she  was  assaulted  are 
admissible  though  sho  was  incompetent  to  testify. 

Statement  of  Accused  After  Completion  of  Act  and  with  view  to 
apprehension  of  offender  is  inadmissible. 

Distinguished  in  State  v.  Foley,  113  La.  58,  104  Am.  St.  Bep.  493,  36 
So.  887,  where  officer,  hearing  shot,  ran  four  hundred  feet  and  found 
wounded  person  in  gutter  who,  in  answer  to  question,  said  Foley  shot 
him  without  cause,  answer  is  admissible. 

60  Oal.  95-07,  PEOPLE  v.  LEE  AH  YX7TE. 

Beversal  of  Conviction  Because  of  Unfair  or  irrelevant  argument 
or  statements  of  prosecuting  attorney.    See  note,  46  L.  B.  A.  656,  660. 

60  Oal.  98-102,  KE8SLEB  ▼.  BIOELOW. 

Statute  of  Limitations  Does  not  Begin  to  Bun  against  claimant  of 
mining  claim  until  his  patent  issues. 

Approved  in  Tyee  Consolidated  Min.  Co.  v.  Langstedt,  136  Fed. 
•  128,  69  C.  C.  A.  548,  following  rule. 

Prescriptive  Title  to  Water.    See  note,  93  Am.  St.  Bep.  715. 

60  OaL  108>106,  EX  PABTE  WALLINOFOBD. 

Superior  Oonrt  has  No  Jnrisdiction  of  misdemeanors  such  as  have 
been  committed  to  justice  court  by  legislature. 

Approved  in  People  v.  Palermo  Land  &  Water  Co.,  4  Cal.  App. 
720,   89  Pae.   725,  misdemeanor   of   water   company   in   refusing  to 
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deliver  water  under  county  ordinance  providing  penalty  of  two 
hundred  dollars  is  cognizable  only  by  justice  court;  Moore  v.  Orr,  30 
Nev.  462,  467,  98  Pac.  399,  401,  holding  district  court  could  not  try 
such  a  misdemeanor  by  indictment  after  trial  in  justice  court. 

Jurisdiction  of  Offense  is  Determined  by  nature  of  offense,  not  by 
form  of  procedure  adopted. 

Approved  in  People  v.  Palermo  Land  &  Water  Co.,  4  Cal.  App.  721, 
89  Pac.  725,  holding  sections  1392  and  1397,  Penal  Code,  providing 
for  procedure  against  corporations  do  not  affect  jurisdiction  of  justice 
court  over  misdemeanor  of  corporation. 

60  Oal.  107-108,  PEOPLE  v.  LEONO  QUONQ. 

Where  Person  upon  Whom  Crime  is  Oommitted  is  referred  to  in 
indictment  by  name  in  common  use,  although  not  true  name,  use  of 
such  name  is  proper. 

Approved  in  State  v.  Myrberg,  56  Wash.  387,  105  Pac.  624,  fol- 
lowing rule;  Sbain  v.  Du  Jardin  (Cal.),  38  Pac.  530,  holding  one 
person,  or  association,  may  do  business  under  firm  name  entirely  dis- 
tinct from  name  or  names  of  person  or  persons  composing  firm;  State 
y.  Mozley,  41  Mont.  409,  110  Pac.  86.  holding  mistake  in  name  of 
owner  of  property  in  indictment  for  crime  to  be  material  where  injury 
was  not  otherwise  so  described  as  to  identify  it. 

Distinguished  in  State  v.  Ham,  21  S.  D.  603,  114  N.  W.  715,  where 
indictment  for  larceny  alleged  stolen  cattle  were  property  of  A  and 
evidence  showed  B  was  part  owner,  variance  was  fatal. 

Name  of  Owner  of  Stolen  Property  is  not  material  part  of  offense 
of  larceny. 

Approved  in  State  v.  Vincent,  16  S.  D.  72,  91  N.  W.  350,  following 
rule;  People  v.  Spencer,  16  Cal.  App.  758,  117  Pac.  1040,  where  in- 
formation for  drawing  fraudulent  check  charged  accused  with  draw- 
ing check  on  National  Bank  of  Commerce,  doing  business  in  Seattle, 
and  evidence  showed  check  drawn  on  National  Bank  of  Commerce, 
variance  is  immaterial;  Hendee  v.  State,  80  Neb.  83,  113  N.  W.  1051, 
in  charging  violation  of  Criminal  Code,  section  121,  it  is  sufficient,  as 
matter  of  ownership,  to  allege  property  embezzled  belonged  to  estate 
of  deceased  person;  State  v.  Holburn,  23  S.  D.  211,  121  N.  W.  101, 
where  indictment  alleged  "Watson"  was  owner  of  stolen  property  and 
evidence  showed  "Wasson"  was  owner,  variance  is  immaterial. 

60  CaL  113-115,  PEOPLE  ▼.  KALLOOH. 

Miscellaneous. — Cited  in  People  v.  Kalloch,  60  Cal.  115,  companion 
case;  People  v.  Markham,  64  Cal.  162,  49  Am.  St.  Bep.  600,  30  Pac. 
663,  miscited  for  60  Cal.  116. 

60  CaL  118,  PEOPLE  r.  OASTBO. 

Miscellaneous. — Cited  in  People  v.  More,  155  Cal.  241,  100  Pac.  690, 
refusing  to  set  aside  conviction  for  rape  when  evidence  both  of 
defendant  and  of  prosecuting  witness  was  to  some  extent  corroborated. 

60  Cal.  118-126,  CUNNINGHAM  ▼.  8HANKLIN. 

State  is  Estopped  Whenever  Its  Statns  is  similar  to  that  of  any 
ordinary  individual. 

Limited  in  Chicago  etc.  By.  Co.  v.  Douglas  Co.,  134  Wis.  206,  114 
N.  W.  514,  14  L.  B.  A.  (n.  s.)  1074,  state  not  estopped  from  assessing 
lands  merely  because  it  makes  wrongful  claim  to  ownership  thereof. 
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60  OiL  126-142,  OAKLAND  BANK  OF  8AVINOS  T.  WILCOX. 
BMiWng  Oiutoiiis.    See  note,  21  L.  B.  A.  446. 

60  Oal.  142-149,  PEOPLE  ▼.  MOBBOW. 

Uurtrnction  In  Bagard  to  Olrcunuttanttal  Evldaico  considered  and 
approved. 

Approved  in  People  v.  Daniels  (Cal.)y  34  Pae.  234,  following  rule. 

Olrcamstantial  Evidence.    See  note,  07  Am.  St.  Bep.  774,  783. 

Inatmction  Considered  and  Approved  in  regard  to  weight  and 
credibility  of  testimony  of  defendant  in  criminal  case  testifying 
in  hie  own  behalf. 

Approved  in  People  ▼.  Byan,  152  Oal.  368,  92  Pae.  865,  upbolding 
instruction  as  to  credibility  of  defendant  testifying  in  his  own  be- 
half in  criminal  case. 

Bight  of  Conrt  to  Cantion  Jury  as  to  believing  testimony  of  accused 
in  own  behalf.    See  note,  19  L.  B.  A.  (n«  a.)  818. 

Circnmatantial  Evidence  la  as  Beliable  as  any  other  class  of  evi- 
dence. 

Beafflrmed  in  State  v.  Foster,  14  N.  D.  569,  105  N.  W.  940. 

60  Cal.  14^153,  OAFFOBD  ▼.  BUSH. 

Justice  Court  has  Jurisdiction  of  All  Misdemeanors  punishable  by 
fine  not  exceeding  five  hundred  dollars,  or  imprisonment  not  exceed- 
ing six  months  or  both. 

Approved  in  People  v.  Palermo  Land  &  Water  Co.,  4  Cal.  App. 
720,  89  Pae.  725,  superior  court  has  no  jurisdiction  over  misdemeanor 
of  water  company  in  refusing  to  deliver  water  where  punishable  by 
two  hundred  dollar  fine  and  ninety  days'  imprisonment;  Moore  v. 
Orr,  30  Nev.  464,  98  Pae.  399,  prohibiting  district  court  from  pro- 
ceeding on  indictment  for  offense  jurisdiction  of  which  lay  only  in 
justice's    court. 

Prohibition  Lies  to  Prevent  Superior  Conrt  from  trying  indictment 
for  offense  of  which  justice  court  only  has  jurisdiction. 

Approved  in  Moore  v.  Orr,  30  Nev.  460,  98  Pae.  398,  following  rule. 

60  CaL  153-156,  PEOPLE  ▼.  BfABTIN. 

Section  12,  Article  XL,  Constitution,  includes  among  taxes  license 
fees  imposed  ^y  section  3360,  Political  Code. 

Distinguished  in  Los  Angeles  v.  Los  Angeles  etc.  Gas  Co.,  152 
Cal.  768,  93  Pae.  1007,  article  Xm,  section  1,  Constitution,  does  not 
prohibit  license  tax  upon  privilege  of  carrying  on  particular  business 
within  a  city;  State  v.  Union  Cent.  Life  Ins.  Co.,  8  Idaho,  246,  67 
Pae.  649,  upholding  license  tax  on  corporation  under  section  1, 
article  XII,  Constitution. 

60  CsL  166-177,  SAN  FBANCISCO  PIONEEB  WOOLEN  FAOTOBT 
V.  BBICKWEDEL. 

Contract  Between  Water  Company  and  City  in  violation  of  Constitu- 
tion  or  stiitutes  is  void  and  cannot  be  made  basis  of  action  for  re- 
covery of  water  rates. 

Distinguished  in  Bothwell  ▼.  Conffumers*  Co.,  13  Idaho,  573,  92  Pae. 
534,  24  L.  B.  A.  (n.  s.)  485,  holding  where  water  company  has  fixed 
rates  to  consumers  but  not  in  manner  prescribed  by  law,  and  consumer 
tenders  monthly  rate  and  demands  water,  company  cannot  defend 
on  ground  that  rate  waa  not  legally  fixed. 
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Establisliinent  and  Begulation  of  mnnieipal  water  supply.  See  note, 
61  lu  B.  A.  101. 

60  Cal.  177-216,  EZ  PABTE  KOSEB. 

Sections  300  and  S01»  Penal  Code  (Sundaj  law)  are  v^lid. 

Approved  in  Ex  parte  Murphy,  8  Cal.  App.  447,  97  Pac.  202,  up- 
holding ordinance  prohibiting  public  poolrooms  except  in  hotels  for 
use  of  guests  only,  as  being  general,  in  that  it  applies  to  all  of  an 
appropriate  class;  State  v.  Dolan,  13  Idaho,  710,  92  Pac.  1000,  14  L. 
B.  A.  (n.  a.)  1259,  upholding  Sunday  law  of  1907. 

Constitutionality  of  Sunday  Law.    See  note,  22  L.  B.  A.  721,  723. 

Doctrine  of  Stare  Declala  cannot  be  Invoked  to  prevent  inquiry  into 
constitutionality  ol  sections  of  Penal  Code. 

Approved  in  diseenting  opinion  in  Walling  v.  Brown,  9  Idaho,  751, 
76  Pac.  322,  majority  sustaining  sections  1210  and  1211,  Bevised  Stat- 
utes, on  ground  of  stare  decisis. 

Legislature  cannot  Deprive  Owner  of  Use  of  Property  so  long  aa 
its  use  is  not  injurious  to  public  or  to  others  having  equal  rights. 

Approved  in  Modern  Loan  Co.  v.  Police  Court,  12  Cal.  App.  587, 
108  Pac.  59,  provisione  of  Penal  Code,  sectiona  1408,  1409,  in  so  far 
aa  applicable  to  search-warrant  proceedings,  are  void  as  authorizing 
magistrate  to  determine  title  to  property  without  trial  or  hearing; 
State  V.  Fraternal  Knights  ft  Ladies,  35  Wash.  345,  77  Pac.  503,  up- 
holding Law9  of  1901,  page  362,  chapter  174,  section  12,  requiring  sub- 
sequently formed  fraternal  insurance  associations  to  adopt  mortuary  . 
assessment  rates  not  lower  than  those  indicated  in  Fraternal  Con- 
gress Mortuary  Table. 

Declaion  Against  Constitutional  Bight  as  a  nullity  subject  to  eol- 
lateral  attack.     See  note,  39  L.  B.  A.  456. 

60  CaL  215-222,  ALDEN  y.  PBYAL. 

Vendee  cannot  Becover  on  Failure  of  Warranty  of  title  while  re- 
maining in  possession  of  land. 

Beaffirmed  in  Barnum  v.  Cochrane,  143  Cal.  645,  77  Pac.  657. 

Wliere  Mortgage  Provided  for  Attorney's  Fees  on  foreclosure,  but 
left  blank  amount,  fees  are  properly  allowed  on  foreclosure. 

Approved  in  Hildreth  v.  Williams  (Cal.),  38  Pac.  1114,  following 
rule;  McCornick  v.  Swem,  36  Utah,  12,  102  Pac.  628,  holding  stipulation 
in  note  for  attorney's  fee  with  amount  left  blank  amounts  to  promise 
to  pay  reasonable  fee. 

60    Cal.    223-228,    BEAL    ESTATE    ASSOCIATEH    y.    SUPEBIOB 
COTJBT. 

Beceiver  may  be  Appointed  Ex  parte  in  insolvency  proceedings. 

Approved  in  California  etc.  Assn.  v.  Superior  Court,  8  Cal.  App.  713, 
97  Pac.  770,  holding  receiver  could  be  appointed  ex  parte  to  preserve 
assets  of  corporation  where  directors  had  abandoned  their  trust; 
Horn  V.  Pere  Marquette  B.  Co.,  151  Fed.  636,  federal  judge  has  power 
to  appoint  receiver  at  chambers. 

Miscellaneous. — Cited  in  Unna  v.  Brown,  6  Haw.  683. 

60  CaL  229-232,  HINDS  v.  MABMOLEJO. 

Words  "Fixed**  and  "Allowed,"  Belating  to  Interest,  as  used  in 
section  30  of  National  Banking  Act,  construed. 
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Cited  in  Gist  v.  Baekliffe-GibBon  Const.  Co.,  224  Mo.  387,  123  S.  W. 
926,  under  act  of  1903,  providing  that  public  improvement  ordinances 
shall  lix  time  for  completion  of  work,  ordinance  declaring  work  ahall 
be  completed  within  specified  time  after  award  of  contract,  with 
allowances  for  bad  weather,  strikes,  etc.,  is  valid. 

trnder  Section  30,  National  Banking  Act»  constrned  with  section 
1918,  Civil  Code,  national  banks  may  charge  and  receive  such  rates 
of  interest  as  may  be  agreed  upon. 

Approved  in  Daggs  v.  Phoenix  Nat.  Bank,  5  Ariz.  419,  53  Pac.  204, 
holding  national  bank  in  Arizona  may  charge  any  rate  of  interest 
agreed  upon. 

60  OaL  232-233,  ESTATE  OF  OALAHAK. 

Appealable  Judgments  and  Ordeta  in  probate  proceedings  are  only 
those  enumerated  in  subdivision  3,  section  963,  Code  of  Civil  Pro- 
cedure. 

Approved  in  In  re  Seymour,  15  Cal.  App.  290,  114  Pac.  1024,  order 
refusing  to  vacate  order  fixing  place  for  interment  of  body  of  decedent 
and  providing  for  monument  over  grave  is  not  appealable;  In  re 
Kelly's  Estate,  31  Mont.  357,  78  Pac.  579,  order  denying  application 
to  vacate  decree  in  distribution  and  to  vacate  order  settling  ad- 
ministrator's account,  is  not  appealable;  dissenting  epinion  in  Estate 
of  Silva,  14  Haw.  17,  majority  holding  appealable  an  order  directing 
attorney  to  pay  into  court  to  await  further  proceedings  the  sum  paid 
.  to  him  by  client  as  fee  out  of  amount  distributed  to  such  client. 

60  Gal.  236-238,  OEBEGHINO  ▼.  HAMfiCBB. 

Guaranty  Providing  for  Payments  to  be  made  from  proceeds  from 
certain  crop  is  conditional,  and  plaintiff  in  auing  thereon  must  show 
profit  had  from  crop. 

Approved  in  Bagley  v.  Cohen  (Cal.),  50  Pac.  4,  holding  guaranty  for 
payment  of  note  on  conditions  of  note  entailed  no  liability  where 
principal  never  became  liable  on  note  by  reasan  of  failure  of  condi- 
tion. 

60  Gal.  264-277,  HOWABD  ▼.  DONAHUE. 

Liability  of  Cotenants  to  Account  for  use  and  occupation  and  rents 
and  profits.    See    note,  28  L.  B.  A.  847. 

60  Cal.  279-280,  PEOPLE  ▼.  CBANE, 

Mandamus  Lies  to  Compel  Trial  Court  to  settle  document  containing 
all  essentials  of  bill  of  exceptions  but  entitled  "plain tifiTs  proposed 
statement  on  appeal."  ' 

Approved  in  Matter  of  Ford,  160  Cal.  346,  116  Pac.  762,  mandamus 
lies  to  relieve  indicted  person  from  prosecution  where,  without  good 
cause,  trial  court  has  arbitrarily  postponed  trial  without  accused's 
consent  beyond  statutory  time. 

There  is  No  Substantial  Difference  between  statement  on  appeal 
and  bill  of  exceptions  except  that  former  follows  notice  of  motion  for 
new  trial. 

Approved  in  Bauer  v.  Eagle  Brewing  Co.,  3  Cal.  App.  130,  84  Pac. 
427,  holding  where  notice  of  intention  to  move  for  new  trial  stated 
motion  would  be  made  on  "bill  of  exceptions,"  and  relief  applied 
for  and  granted  by  court  was  to  serve  "statement,"  appellant  should 
not  be  deprived  of  fruits  of  appeal. 
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60  Oal.  280-284,  BOYD  ▼.  BUBBELXi. 

Becoxd  of  Trial  Court  cannot  be  Altered  or  emended  hj  proof  in 
aippell&te  court;  but  if  ixkcorrect,  it  must  bo  made  to  appear  hy  proper 
evidence  in  lower  court,  which  can  alter  it  to  make  it  speak  the 
truth. 

Approved  in  Mendocino  County  t.  Peters,  2  Cal.  App.  27,  82  Pac. 
1123,  holding  appellate  court  could  not  amend  record  on  appeal; 
State  ▼.  Weehington  Irr.  Co.,  39  Waeh.  12,  80  PIbuc,  803,  holding 
record  could  be  returned  to  trial  court  to  correct  date  of  eervice  of 
nortice  of  appeal 

60  Pac.  284-287,  HUQHES  ▼.  BBAY. 

Measure  of  Damages  for  Breach  of  Warranty  of  Goods  sold  and 
delivered  is  difference  between  market  value  of  goods  delivered  and 
market  value  of  equal  quantity  of  goods  of  warranted  quality  at  time 
of  delivery. 

Approved  in  Germain  Fruit  Co.  v.  Armsby  Co.,  153  Cal.  589,  96 
Pac  320,  following  rula 

Implied  Warranty  of  Quality.    See  note,  102  Am.  St.  Bep.  613. 

Wazrantj  on  Bale  of  Goods  by  Sample,    dee  note>  70  L.  B.  A. 

66a 

Wheore  Goods  are  Sold  by  Sample^  warranty  of  quality  is  implied, 
and  if  they  are  inferior  to  sample,  purchaaer  may  accept  them  and 
sue  for  breach  of  warranty. 

Approved  in  North  Alaska  etc.  Co.  t.  Hobbs,  Wall  St  Oo.^  159  Oal. 
385,  113  Paci.  872,  following  rule. 

60  ObL  291-202,  DONNELLY  ▼.  HOWABD. 

Assessment  for  Street  Work  Is  Void  if  for  work  not  authorized 
in  reeolution  at  intention,  nor  invitation  for  sealed  proposals. 

Distinguished  in  Bates  v.  Hadamson,  2  Cal.  App.  578,  84  Pac.  53, 
upholding  asBesement  for  street  work  when  included  in  resolution  of 
intention  and  in  contracts  for  which  it  is  made;  Williams  v.  Bisagno 
(Cal.),  34  Pac  641,  holding  aseesement  for  paving  street  not  invali- 
dated by  including  cost  of  leveling  inequalities  of  street  surface  not 
mentioned  in  resolution  of  intention. 

60  OaL  292-296,  THOMPSON  ▼.  JOHNSON. 

Where  Plaintiff  Amends  in  Matter  of  Substance,  he  thereby  opens 
default  on  original  pleading  and  must  serve  amended  pleading  on 
defaulting  party. 

Approved  in  Cole  v.  Boebling  Construction  Co.,  156  Cal.  446,  105 
Pac  257,  and  MilHken  y.  Houghton  (Cal.),  4  Pac  915^  both  follow- 
ing rule. 

60  CaL  296-290,  DESCAL80  ▼.  SAN  FBANCI800. 

Voluntary  Appearance  of  Defendant  Does  not  Confer  jurisdiction 
in  absence  of  transfer  of  cause  from  municipal  court  of  appeals  to 
county  court. 

Approved  in  State  r.  Nixon,  232  Mo.  50O,  134  S.  W.  540,  parties 
to  ease  arising  out  of  territorial  limits  of  Springfield  court  of  appeals 
cannot  by  consent  confer  jurisdiction  over  it. 
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60  OaL  805-30^  CAUFOBKIA  FBUIT  ETC.  CO.  ▼.  SUPSBIOB 
OOUBT. 

TTnder  Oonfltltatlon  and  Prior  to  Any  Act  of  LegUlature  relatini^ 
to  appeala  from  joatices'  eourte^  Bniperior  court  bad  jarisdiction 
of  8uch  appeaJfl. 

Approired  in  People  ▼.  Richards,  1  Gal.  App.  575,  82  Pac.  694,  up- 
holding Code  of  Civil  Procedure,  eectiou  204,  in  00  f^  as  it  empowers 
superior  judges  to  draw  jurors  in  counties  of  over  one  hundred  thou- 
sand inhabitants. 

60  OaL  808-310,  ESTATE  OF  EASTMAN. 

Charitable  Corporation  may  Take  by  Will. 

Approved  in  Estate  of  Gibeon,  1  Cof.  Prob.  10,  holding  residuary 
bequest  to  "The  Old  Ladiee'  Hodm,  at  present  n«ar  Bincon  Hill,  at 
St.  Mary's  Hocrpital,"  to  have  been  intended  for  "Sisters  of  Mercy/' 
a  corporation  embracing  "Old  Ladies'  Home." 

60  Cal.  823-327,  PEOPLE  ▼.  PACIFIC  BOLLLNO  MILLS  CO. 
Bight  to  Wharfage.    See  note,  70  L.  B.  A.  193,  l97. 

60  CaL  341-349,  MOBOAN  T.  MBNZIE& 

In  Action  on  Undertaking,  Where  Condition  was  that  sureties  would 
pay  all  costs  if  plaintiff  recovered  judgment,  it  must  be  alleged  that 
sureties  have  noi  paid  such  costs. 

Approved  in  Curtiss  v.  Bachman  (Gal.),  40  Pac  802,  holding  de- 
fective complaint  on  injunction  bond  in  failing  to  allege  that  sureties 
had  not  paid  damages;  State  v.  Beynolds,  137  Mo.  App.  264,  117  S. 
W.  654,  holding  defective  petition  in  action  for  breach  of  attach- 
ment bond  conditioned  for  payment  of  damages  which  fails  to  allege 
nonpaymeut  of  damages  sustained. 

60  Cal.  349-861,  PEOPLE  ▼.  SAK  FRANCISCO  GAS  UOHT  CO. 
Bight  to  Whsffage.    See  note,  70  K  B.  A.  107. 

60  Cal.  858-360,  JOSEPH  V.  DOUGtHEBTY. 

Finding  That  Mortgage  was  "Executed"  by  married  woman  imports 
that  it  was  acknowledged. 

Aprproved  in  Cordano  v.  Wright,  159  Cal.  615,  115  Pac.  229,  if  ac- 
knowledgment was  in  fact  made  as  required  by  statute,  certificate 
of  officer  taking  it  was  not  neoeeeary  to  validity  of  deed. 

Miscellanieous. — Cited  in  Cordano  v.  Wright,  159  Cal.  614,  115  Pac 
229,  to  point  that  no  estate  in  realty  of  married  women  passed  in 
1879,  unlees  instrument  was  acknowlodged  by  her  after  examination 
without  hearing  of  her  husband. 

60  CaL  362-867,  SWEEMET  ▼.  STANFOBB. 

Supreme  Court  Does  not  Take  Judicial  Notice  of  rules  of  superior 
court. 

Beaffirmed  in  Steveis  v.  Byrkett,  56  Or.  575,  109  Pac.  387, 

60  Cal.  372-376,  NEWMAN  y.  BIBD. 

Agent  of  Plaintiff  in  Unlawful  Detainer  may  verify  complaint. 

Distinguished  in  Levy  v.  David,  24  B.  I.  252,  52  Atl.  1081,  oath  to 
complaint  in  forcible  entry  and  detainer  must  be  made  by  com- 
plainani« 
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60  Cat  380-381,  PABKEB  ▼.  ALTSOHUI.. 
All  PresumptioiiB  an  in  FaTor  of  PxoceedlngB  of  eomt  of  general 

jurisdictioou 

Approved  in  In  re  Sullivan's  Efftate,  40  Wash.  210,  111  Am.  St^  Bep. 
895,  82  Pac.  298,  reaffirming  rule;  Brown  v.  Caldwell,  13  Gal.  App. 
31,  108  Pac  875,  holding  recital  in  judgm«nt  th&t  defendant  appeared 
by  hia  attorney  ia  prima  facie  ovidenjce  of  such  fact. 

60  OaL  383-387,  44  Am.  Bep.  58,  CfUMMIKaS  ▼.  DUDI^ET. 

Where  Party  Agrees  to  IMUver  Specific  Propeirty  at  all  events,  h^e 
becomes  Hable  in  damages  for  value  of  property  in  case  be  fails  to 
deliver  it. 

Approved  in  Dellafield  v.  San  Franciaco  etc.  By,  Co.  (Cal.),  40  Pae. 
959,  holding  one  who  agreed  to  pay  in  stock  and  refuses  to  deliver 
ia  liable  for  amount  in  money. 

Meaaure  of  Damages  for  Failnra  to  deiliver  goods  sold.  Sed  note, 
88  Am.  St.  Bep.  370. 

Where  Party  Agrees  to  Deliver  Specific  Property,  amount  fixed  in 
agreement  in  lieu  of  which  property  was  to  be  delivered  is  liquidated 
damages. 

Di^nguiabed  in  Fagan  r.  Hook,  134  Iowa,  391,  111  N.  W.  982, 
when  contract  for  exchange  of  x>ersonalty  for  land  is  rescinded  for 
valid  ground  by  owner  of  personalty  after  same  has  been  delivered 
to  and  sold  by  land  owner,  latter  is  liable  for  market  value  of  per- 
sonalty. 

60  Oal.  387-^96i,  FABMEBS'  KAT.  0OU>  BAinC  ▼.  STOVEB. 

In  Action  on  Note,  Signer,  in  order  to  set  up  defense  of  surety- 
ship, must  aver  and  prove  that  he  executed  note  aa  surety  and  that 
payee  knew  of  and  consented  to  suretyship. 

Beaffirmed  in  Osbom  v.  Hamilton,*  16  Cal.  App.  636,  117  Pae.  787. 

In  Action  on  Note,  Parol  Evidence  on  issue  of  payment  is  ad- 
mdseible  to  show  novation. 

Approved  in  Pearsall  v.  Henry,  153  Cal:  317,  95  Pac.  160,  holding 
in  action  for  specific  performance  of  contract  for  sale  of  land, 
whei«  it  appears  oral  agreement  was  substituted  by  novation  and 
wa^  fully  performed  by  plaintiff,  he  can  enforce  performance  by  other 
party. 

Parol  Evidence  is  Admissible  by  Maker  of  Instrument,  who  appears 
by  its  terms  to  be  principal,  to  show  he  is  in  fact  a  surety,  except 
as  against  peraons  who  have  acted  upon  faith  of  his  apparent  char- 
acter as  principal. 

Approved  in  National  Bank  of  Commerce  v.  Schrim,  3  Cal.  App.  699, 
86  Pac.  983,  following  role. 

Amendments  to  Pleadings  should  be  allowed  at  any  stage  of  trial 
when  it  is  neceseary  for  purposes  of  justice. 

Approved  in  H.  P.  Smith  Oa  v.  Suttich,  10  Cal.  App.  541,  102  Pac. 
684,  upholding  refusal  to  allow  amendment  to  conform  to  evidence 
when  there  was  none  to  support  it  and  no  good  cause  appeared; 
Wells,  I>ftrgo  &  Co.  v.  McCarthy,  6  Cal.  App.  316,  90  Pac.  209,  hold- 
ing permission  to  amend  answer  more  than  four  years  after  issue 
joined  so  as  to  plead  novation  of  indebtedness  barred  by  limitation, 
properly  refused;  Innk  v.  Jarvis  (Cal.),  33  Pac.  207,  holding  amend- 
menta  to  complaint  properly  allowed;  Cain  v.  Cody  (Cal.),  29  Pac  779, 
X  Gal.  Notei— 70 
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holding  oamplaint  in  replevin  properly  allowed  to  be  amended  to 
elaim  lar^r  damages  in  eoof  ormity  to  evidentse. 

Effect  of  Taking  or  Beserring  Blogal  Interest  by  national  bank. 
See  note,  50  !«.  B..  A.  697. 

60  OaL  400^0S,  PEOPLE  T.  OOWELIi. 

Title  to  Land  Between  High  and  Low  Water  Iftark.  See  note,  45 
L.  B.  A.  240. 

60  Cal.  406-408,  WHITE  T.  NUNAK. 

It  is  Discretionary  Witb  Oonrt  to  vacate  Injnnetion  pendente  lite. 

Approved  in  PoTtere  Bar  Dredging  Co.  ▼.  Beandry,  15  Cal.  Appw 
754,  115  Pac.  952,  applying  role  to  injunction  against  diversion  of 
watercourse  abov<e  plaintiff's  lanids  to  its  injury. 

60  Oat  40&-410,  LOWER  KINGS  BIVER  WATER  DITOH  OO.  T. 
KINGS  BIVER  ETO.  OANAL  00. 

Rlgbt  to  hare  Water  Flow  into  Ditcb  from  natural  stream  is  real 
property,  and  action  for  injury  thereto  may  be  tried  in  county  where 
water  is  wrongfully  taken  from  stream  above  head  of  ditch,  or  in 
county  where  water  is  used. 

Approved  in  Stanislaus  Water  Co.  v.  Bachman,  152  Cal.  727,  93  Pac. 
863,  15  L.  R.  A.  (ix.  s.)  359,  holding  rights  of  owneis  of  property 
adjacent  to  irrigation  ditch  to  have  water  flow  therefrom  through 
laterals  is  real  property  and  servitude  upon  main  ditch;  Las  Animas 
etc.  Land  Co.  v.  Fatjo,  9  Cal.  App.  321,  99  Pac.  395,  holding  buildings 
are  realty,  and  action  for  damages  for  burning  them  must  be  tried  in 
county  where  land  la  situated;  Bickey  Land  etc  Co.  v.  Miller  ft 
Lux,  152  Fed.  13,  81  C.  C.  A.  207,  and  People's  Ditch  Co.  v.  King's 
River  etc.  Canal  Co.  (Cal.),  2  Bao.  45,  both  holding  right  of  appro- 
poiator  of  water  to  have  water  flow  in  stream  to  head  of  his  ditch 
is  incorporeal  hereditament  appurtenaivt  to  ditch  and  coextensive 
with  owner's  right  in  ditch  itself;  Miller  is  Lux  v.  Bickey,  127  Fed. 
578,  holding  Suit  to  enjoin  defendant  from  wrongfully  diverting  water 
from  stream  in  California  which  suppUed  plaintiff's  ditch  in  Nevada 
properly  brought  in  Nevada,  and  court  has  jurisdiction  to  try  same, 
having  acquired  jurisdiction  of  person  of  defendant;  Willey  ▼.  Decker, 
11  Wyo.  541,  544,  100  Am.  St.  Bep.  939,  73  Paoi  224,  225,  holding 
district  court  of  Wyoming  may  enjoin  diversion  in  Montana  of  waters 
flowing  into  and  apfpropriated  in  Wyoming. 

60  OaL  414r^25,  KIDDER  ▼.  STEVENS. 

Allegation  of  Time  as  to  Seisin  or  Ouster  in  action  of  ejectment  is 
not  material,  and  denial  raises  no  issue  except  when  mesne  profits 
are  in  question. 

Approved  in  Allen  v.  HoU  (Cal.),  7  Paoi  421,  upholding  complaint 
in  ejectment  alleging  ownership  and  ouster  on  day  named  without 
further  alleging  plaintiff  was  owner  at  date  of  commencement  of 
action;  Reavis  ▼.  Gardner  (Cal.),  60  Pac.  964,  nphcrfding  findings  in 
ejectment  showing  successive  conveyances  from  source  of  title  to 
plaintiff,  although  ultimate  fact  of  ownership  is  not  found;  Tate  v. 
Boee,  35  Utah,  235,  99  Pac  1005,  holding  administrator  seeking  to 
quiet  title  to  kmd  of  estate  need  not  allege  ownership  at  time  suit 
was  brought^ 
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A  StatOB  Oneo  Established  if  Preramed  loj  Law  to  remain  until 
contrary  ie  established. 

Approved  in  Lockwood  ▼.  Allen,  113  Wie.  47S,  89  N.  W.  403,  in 
action,  to  set  aside  deed  for  grantor's  fraud,  where  making  of  deed 
and  of  mortgage  back  to  s^ure  price  were  admitted,  finding  that 
grantee  held  land  unencumbered  except  by  purchase  money  mortgage 
was  warranted. 

60  OaL  425-427,  SANBOBN  T.  SUPEBIOB  00X7BT. 

Wben  Appeal  is  Taken  ftom  Justice's  Ooxat  on  questions  of  both 
law  and  fact,  superior  court  has  jurisdiction  of  appeal  to  try  cause 
whether  or  not  justice  court  had  juriodiction  of  amount  in  question. 

Approved  in  Armantage  v.  Superior  Couii,  1  GaL  App.  135,  81  Pac. 
1035,  following  rulei 

Ad  Damnum  Olanse  is  Test  of  jurisdiction  of  justice  court. 

Approved  ii)  Holmes  v.  Warren  (CaL),  9  Pac.  71,  holding  supreme 
court  has  no  jurisdiction  of  appeal  from  superior  court  in  action  for 
less  than  three  hundred  dollars,  originally  tried  in  justice's  court; 
Lewers  v.  Bedhouse,  14  Haw.  293,  holding  ad  damnum  clause  deter- 
mined jurisdiction  of  court. 

Voluntary  Credits  to  Bring  Debt  within  jnriadiction  of  court.  See 
note,  28  L.  B.  A.  228. 

60  Gal.  432-435,  EX  PABTB  BAIJ>WIN. 
Eifect  of  Excessive  Sentence.    See  note,  45  L.  B.  A.  140. 

60  Oal.  438-489,  EX  PABTE  BtJIiGEB. 

Habeas  Corpus  Lies  to  Discharge  from  custody  prisoner  who  has 
already  served  maximum  time  imposable  for  offense  for  which  he  was 
convicted,  although  longer  sentence  was  given. 

Approved  in  In  re  Narvaez,  5  Cal.  App.  105,  89  Pac.  858,  discharg- 
ing prisoner  on  habeas  corpus  at  expiration  of  term  of  first  sentence 
when  he  appeared  to  have  received  two  cumulative  sentences  for  same 
offense;  Perry  v.  Pernet,  165  Ind.  74,  74  N.  B.  611,  order  committing 
person  for  indefinite  time  for  contempt  in  failing  to  comply  with  order 
for  paymenit  of  money  is  not  void  so  as  to  be  attackable  on  habeas 
corpus;  State  v.  Barr,  133  Iowa,  134,  110  N.  W.  281,  under  Code,  sec- 
tions 5468,  5703,  one  convicted  on  new  trial  after  reversal  on  appeal 
has  rigtht  to  benefit  of  actual  imprisonment  pending  appeal  and  de- 
duction earned  by  good  behavior;  State  v.  IMstrict  Court,  35  Monit. 
325,  89  Pac.  65,  holding  void  and  open  to  collateral  attack  judgment 
giving  sentence  in  excess  of  that  warranted  by  verdict. 

Effect  of  Bzcessiye  Sentence.    See  note,  45  L.  B.  A.  145. 

60  CaL  439-442,  HABMOK  ▼.  ASHMEAD. 

Defects  in  Statement  of  Cause  of  Action  may  be  cured  by  failure 
to  answer  or  by  verdict,  but  not  a  defective  cause  of  action. 

Approved  in  Stow  v.  Schiefferly,  120  Cal.  612,  52  Pac.  1001,  holding 
ambiguity  in  pleading  cured  by  judgment  by  default;  Harris  v.  The 
Munro  Co.,  10  Cal.  App.  589,  102  Pac.  822,  holding  as  fatally  defec- 
tive complaint  on  note  not  due  on  which  judgment  was  taken  by  de- 
fault. 

60  CaL  447-454,  ALPEBS  y.  BBOWN. 

Monopoly  in  Contract  for  removal  of  garbage.  See  notCi  27  L.  B.  A. 
542. 
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Municipal  Power  Over  NnlMnces  ailecting  safety,  health,  and  per- 
sonal comfort.     See  note,  38  L.  B.  A.  330. 

Ordinances  as  to  Disposal  of  Dead  Animals.  See  note,  9  L.  B.  A. 
(n.  s.)  1197. 

60  OaL  464>468,  CHICAGO  ETC.  PRESS  CO.  ▼.  LOWELL. 

Agent's  Power  to  Use  Principalis  Property  for  payment  of  own  debt. 
See  note,  14  L.  B.  A.  235. 

60  CaL  458-467,  BEDDT  v.  TINKUM. 
De  Facto  OAcexs.    See  note,  140  Am.  St.  Bep.  189. 

60  Cal.  467-481,  8CHBOEDEB  y.  8CHWEIZBE  LLOYD  TBANSPOBT. 

Respondent  Obtaining  Judgment  on  Findings  as  they  stand  is  not 
called  upon  to  except  to  them  in  lower  eoart  or  bring  up  evidence  hj 
bill  of  exceptions  to  show  they  were  not  snstained  thereby. 

Approved  in  PoUitz  v.  Wickersham,  150  Cal.  251,  88  Pac.  916,  fol- 
lowing  rule. 

60  CaL  484-496,  McDONALD  T.  McELROY. 

Liability  of  Orantee  on  Covenants  and  conditions  in  deed.  See  note, 
126  Am.  St.  Bep.  376. 

60  Cal.  497-512,  PEOPLE  ex  rel.  HARRIS  T.  BLAKE;  S.  C,  3  Pac. 
104. 

Wbere  All  Tenants  in  Common  of  Land  make  partition  deeds  thereof, 
adopting  particular  map  as  part  of  deeds,  public  squares  set  out  on 
such  map  and  then  used  by  city  as  such  are  thereby  dedicated  to  public 
for  such  use. 

Approved  in  Casserly  v.  County  of  Alameda,  153  Cal.  172,  94  Pac. 
766,  following  rule;  Eureka  v.  Groghan  (Cal.),  19  Pac.  486,  holding 
conveyance  of  land  by  deed,  describing  it  as  bounded  by  lines  of  cer- 
tain designated  streets,  if  projected,  and  as  being  certain  part  of 
block  on  oflcial  map  of  city,  constitutes,  in  conjunction  with  five 
years'  use  of  such  streets,  dedication  thereof  to  public. 

60  CaL  617^26,  YOUNGER  y.  PAOLES. 

Finding  of  Probative  Fact  cannot  be  substituted  for  a  finding  of  ulti- 
mate fact. 

Approved  in  Bryan  v.  Tormey  (Cal.),  21  Pac.  726,  finding  of  owner- 
ship in  quiet  title  suit  is  finding  of  ultimate  fact,  and  contradictory 
finding  as  to  possession  will  be  corrected. 

60  Cal.  526-530,  MOORE  Y.  MOORE. 

Miscellaneous. — Cited  in  In  re  Moore,  83  Cal.  587,  23  Pac.  795,  on 
another  appeal. 

60  Cal.  632-561,  AXTRRECOECHEA  y.  SINCLAIR. 

Averments  of  Legal  Conclusions  in  Pleading  do  not  obviate  neces- 
sity for  statement  of  facts  which  are  essential  to  constitute  right 
claimed  under  statute. 

Approved  in  Moran  v.  Bonynge,  157  Cal.  297,  107  Pac.  314,  in  con- 
test of  right  to  purchase  state  lands  one  claiming  as  purchaser  from 
state  must  set  up  in  his  pleading  all  facts  necessary  to  give  him  para- 
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mount  right  of  purchase;  Estate  of  Benton,  3  Cof.  Prob.  531,  holding 
insufficient  allegation  in  will  contest  that  contestants  are  adopted 
children  of  decedent  without  ayerment  of  particular  facts  oo  which 
claim  of  adoption  rests. 

60  CaL  555-667,  NEILSEN  t.  I£E. 

Real  Estate  Broker's  Conunisslozis  as  affected  by  negligence,  fraud, 
or  default  of  principal,  and  defective  title.  See  note,  43  L.  B.  A. 
598. 

Pexf  ormance  by  Baal  Estate  Broker  of  Contract  to  find  purchaser 
or  effect  exchange.     See  note,  44  L.  B.  A.  596,  606,  607,  623. 

60  Oal.  567-569,  SOUI.E  ▼.  POPE. 
Bight  to  Wharfage.    See  note,  70  L.  B.  A.  197. 

60  Oal.  569-576,  VOU.  ▼.  HOLUS. 

All  Entries  on  Actual  Possession  of  another  are  unlawful,  and  ques- 
tion of  good  or  bad  faith  on  part  of  defendant  does  not  affect  plain- 
tiff's right  of  recovery* 

Approved  in  Lasserot  v.  Gamble  (Cal.),  46  Pac.  919,  in  forcible  de- 
tainer, evidence  of  title  in  defendant  is  inadmissible. 

Bight  to  Civil  Action  for  forcible  entry  and  detainer.  See  note, 
121  Am.  St.  Bep.  400. 

Forcible  Entry  and  Detainer  against  one  forcibly  dispossessing 
peaceable  possessor  in  asserting  lawful  right  to  possession.  See  note, 
8  L.  B.  A.  (n.  8.)  427. 

60  OaL  579-580,  BBOWN  ▼.  BBOWK. 

Appellate  Court  has  Power  to  Modify  Decree  of  court  below  in  a 
divorce  action  with  respect  to  distribution  of  community  property. 

Approved  in  Pereira  v.  Pereira,  156  Cal.  7,  134  Am.  St.  Bep.  107,  103 
Pac.  491,  23  L.  B.  A.  (n.  s.)  880,  following  rule. 

60  CaL  581-n594,  PEOPLE  Y.  WHEELER. 

It  Is  Error  for  Prosecuting  Attorney  in  his  argument  to  read  from 
medical  work  on  insanity  without  showing  it  was  recognized  standard 
authority. 

Approved  in  People  v.  Denomme  (Cal.),  56  Pac.  99,  holding  court 
could  refuse  to  allow  counsel  for  defendant  in  criminal  case  to  use  in- 
struction agreed  upon,  in  argument  to  jury. 

Scientific  Books  and  Treatises  as  ETidence.  See  note,  40  L.  B.  A« 
571. 

60  Cal.  594-601,  CHAQUETTE  ▼.  OBTET. 

Account  of  Deceased  Administrator  can  be  settled  only  in  action  Ia 
equity  in  district  court. 

Approved  in  King  v.  Chase,  159  Cal.  422,  115  Pac.  208,  construing 
Code  of  Civil  Procedure,  section  1639,  relating  to  accounts  of  repre- 
sentatives of  deceased  administrators;  Elizalde  v.  Murphy,  4  Cal.  App. 
119,  87  Pac.  247,  holding  superior  court  in  administration  of  estate 
may  adopt  form  of  procedure  of  bill  in  equity,  as  ancillary  to  probate 
proceedings,  to  settle  account  of  deceased  administrator. 

Settlement  of  Account  of  Deceased  Administrator  is  prerequisite  to 
action  against  sureties  on  his  bond. 
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Beaffirmad  in  Elizalde  ▼.  Murphj,  4  Oal.  App.  lia,  87  Pac.  247. 

In  Pleading  Judgment  It  is  BnllLcient  to  allege  that  same  remains 
unpaid  and  in  full  force,  and  it  need  not  be  alleged  that  it  was  never 
appealed  from. 

Beaffirmed  in  Coolot  Co.  ▼.  Kahner,  140  Fed.  838,  72  G.  C.  A.  248. 

Effect  Against  Surety  of  Judgment  against  officer.  See  note,  52 
li.  B.  A.  188. 

60  OaL  604-610,  COOK  T.  OLAT  8TBEET  HILL  Bw  B.  CO. 

Personal  BepresentatiTs  of  Person  Whose  Death  is  caused  by  wrong- 
ful act  of  another  has  action  for  damages  therefor. 

Beaffirmed  in  Alder  Co.  t.  Fleming,  159  Fed.  597,  86  C.  C.  A.  419. 

In  Action  for  Damages  for  Wrongful  Death  of  Husband,  ill-health  of 
wife  may  be  shown  as  bearing  upon  extent  of  loss. 

Approved  in  Evarts  t.  Santa  Barbara  etc.  By.  Co.,  3  Cal.  App.  715, 
86  Pac.  832,  following  rule;  Simoneau  v.  Pacific  Electric  By.  Co.,  159 
Cal.  506,  115  Pac.  3^,  in  action  by  adminietrator  for  wrongful  d«ftth, 
widbw  may  testify  that  children  are  crippled  and  under  doctor's  care; 
Mize  V.  Bocky  Mt.  Bell  Tel.  Co.,  38  Mont.  535,  129  Am.  St.  Bep.  659, 
100  Pac.  974,  holding  loss  of  society  of  husband  may  be  considered  in 
estimating  damages  for  his  wrongful  death. 

Measure  of  Becorery  for  Death  caused  by  negligence.  See  note,  17 
L.  B.  A.  71,  78. 

60  CaL  617-622,  MEBEDITH  ▼.  SANTA  CLARA  MIN.  A8SK. 

Under  Section  942,  Code  of  Civil  Procedure,  notice  to  surety  of  non- 
payment of  judgment  by  appellant  within  thirty  dajrs  after  remittitur 
affirming  such  judgment  is  not  essential  to  entry  of  judgment  against 
him  upon  failure  of  appellant  to  pay. 

Approved  in  Mo  wry  y.  Heney  (Cal.),  24  Pac.  301,  following  rule. 

60  Cal.  624-626,  BIOLLT  ▼.  KEILLY. 

Superior  Court  has  Power  to  Make  an  Order  for  alimony  pending 
appeal. 

Approved  in  Bruce  t.  Bruce,  160  Cal.  30,  116  Pac.  67,  reaffirming 
rule;  Boby  v.  Boby,  9  Idaho,  375,  74  Pac.  958,  holding  superior  court 
has  power  to  order  payment-  of  attorney's  fees  and  costs  in  divorce 
case  after  record  had  been  sent  up  to  supreme  court  on  appeal;  dis- 
senting  opinion  in  Holcomb  v.  Holcomb,  49  Wash.  505,  95  Pac.  1094, 
majority  holding  supreme  court  could  award  alimony  and  counsel  fees 
pending  appeal. 

Distinguished  in  Shors  v.  Shors,  133  Iowa,  27,  110  N.  W.  18,  under 
Code,  section  3177,  trial  court  cannot  grant  temporary  alimony  pending 
appeal. 

Denied  in  Holcomb  v.  Holcomb,  49  Wash.  503,  95  Pac.  1093,  hold- 
ing jurisdiction  of  supreme  court  to  award  alimony  and  counsel  fees 
passes  to  supreme  court  on  appeal;  Duxstad  v.  Duzstad,  16  Wyo.  400, 
94  Pac.  463,  holding  supreme  court  may  make  allowance  for  support 
of  appellant  and  for  costs  pending  appeal  in  divorce. 

Jurisdiction  to  Award  Temporary  Alimony,  suit  money,  and  counsel 
fees  pending  appeal.    See  note,  27  L.  B.  A.  (n.  s.)  713. 
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60  Oal.  648-660,  B8TATS  OF  MOKTOOBIEBT. 

It  is  Dnty  of  Oonrt  at  Expiration  of  One  Tear  from  granting  letters 
of  administration  to  discontinue  family  allowance  if  estate  be  in- 
solvent. 

Approved  in  Estate  of  Overton,  13  Cal.  App.  119,  108  Pae.  1022, 
holding  family  allowance  properly  discontinued. 

60  Cal.  663-664,  DASHIEIiL  ▼.  SUNOERLAND. 

When  Jurisdiction  of  Superior  Court  depends  upon  amount  of 
"demand,"  court  may  render  valid  judgment  for  less  than  jurisdictional 
amount. 

Approved  in  Becker  v.  Superior  Court,  151  Cal.  316,  90  Pac.  690,  fol- 
lowing rule;  Rubio  Canyon  etc.  Assn.  v.  Everett,  154  Cal.  31,  96  Pac. 
612,  holding  appellate  court  has  jurisdiction  over  appeal  from  money 
judgment  in  superior  court  for  less  than  jurisdictional  amount;  Pratt 
V.  Welcome,  6  Cal.  App.  477,  92  Pac.  501,  holding  in  action  of  claim 
and  delivery,  demand,  and  not  finding  of  value  of  property,  fixes  juria- 
diction  of  eoort. 
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OASES  IN  61  CALIFORNIA. 


61  OaL  1-2,  HAGOIN  T.  OI.ASX. 

Satisfaction  of  Judgment  Obtained  by  Mistake  or  Fraud  may  be  set 
aside  on  motion. 

Ai^roved  in  Fox  t.  State,  63  Neb.  186,  88  N.  W.  177,  following  rale. 

61  CaL  3-17,  8PBINO  VAIJ^EY  WATEBW0BK8  ▼.  BOABD  OF 
8UFEBVISOB8  OF  SAN  FBANCISGO. 

Bight  to  hare  Water  Bates  Fixed  by  Commissioa  under  act  for  in- 
eorporation  of  water  companies  is  not  such  vested  right  that  mode  of 
fixing  rates  cannot  be  changed  by  legislature. 

Distinguished  in  Leavenworth  v.  Leayenworth  City  etc.  Water  Co., 
69  Kan.  88,  76  Pac.  453,  where  original  obligation  of  water  company 
was  to  sell  to  city  at  value  fixed  by  three  appraisers,  one  of  which 
company  was  to  appoint,  such  method  of  selection  is  substantial  part 
of  contract  and  cannot  be  changed. 

61  Oal.  18-63,  8PBINO  VALLET  WATBBWOBKB  ▼.  8AK  FBAN- 
0X800. 

Establishment  sad  Begulation  of  municipal  water  supply.  See  note, 
61  h.  B.  A.  91,  92. 

61  OaL  57--58,  SANTA  BABBABA  ▼.  SHEBMAN. 

Action  to  Enforce  Ordinance  of  municipal  corporation  is  penal,  and 
should  be  brought  in  name  of  people. 

Approved  in  Territory  of  Hawaii  v.  Whitney,  17  Haw.  186,  prose- 
cutions for  violations  of  county  ordinances  are  criminal  rather  than 
civil  in  nature,  and  should  be  brought  in  name  of  county. 

Proceedings  for  Violations  of  Ordinances  as  prosecutions  for  crime. 
See  note,  33  L.  B.  A.  36. 

61  Oal.  68--69,  EZ  PABTE  SHAW. 

Oonrt  cannot  Bequire  Witness  Who  was  not  Examined  before  eom- 
mitting  magistrate  to  give  bond  for  his  appearance  as  witness  upon 
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Approved  in  In  re  Yasutaro,  15  Haw.  670,  holding  witn««  eoniin«d 
in  jail  pending  trial  of  accused  in  lower  court  must  be  diseliarged 
after  trial,  and  cannot  be  held  pending  defendant's  appeaL 

61  CaL  59^64,  LOS  ANGELES  ▼.  SOUTHEBK  PAOIFIO  Bw  B.  00. 

City  of  Lob  Angeles  has  Power  under  its  charter  to  establish  license 
tax  for  every  steam  railrocid  having  depot  in  citj. 

Approved  in  Los  Angeles  v.,  Los  Angeles  etc.  Qsb  Co.,  152  CaL  768, 
93  Pac.  1007,  upholding  ordinance  of  Los  Angeles  imposing  license 
tax  on  persons  or  corporations  making  and  selling  light,  heat  and 
power;  Nebraska  Tel.  Co.  v.  Lincoln,  82  Neb.  71,  117  N.  W.  288,  up- 
holding tax  on  telephone  companies  occupying  privileges  in  street 

Limit  of  Amount  of  License  Fees.    See  note,  30  L.  B.  A.  426. 

Corporate  Taxation  and  the  Commerce  Clanae.  See  note,  60  L.  B. 
A.  685. 

61  CaL  66-70,  LOS  ANOELES  ▼.  LOS  AKOELES  CITT  VTATEBr 
WOBXa 

Establishnient  and  Begnlatlon  of  municipal  water  supply.  See  note, 
Gl  L.  B.  A.  41. 

61  Cal.  71-72,  ESTATE  OF  SIGOUBNET. 

Action  for  Becovery  of  Beal  Property  must  be  commenced  in  county 
where  property  is  situated,  but  place  of  trial  may  then  be  changed  to 
another  county  if  judge  is  disqualified. 

Approved  in  State  v.  Campbell,  3  Cal.  App.  604,  86  Pac.  841,  holding 
action  by  state  controller  to  recover  money  coming  into  hands  of  super- 
intendent of  sfate  asylum  properly  brought  in  Sacramento  county 
under  section  433,  Political  Code,  but  defendant  entitled  to  change  of 
place  of  trial  to  county  of  his  residence. 

61  CaL  72-80,  COOK  T.  PEKDEBGAST. 

Motion  for  Change  of  Venue  for  convenience  of  witnesses  cannot  be 
entertained  when  defendant  has  appeared  by  demurrer  only. 

Approved  in  Wong  Fung  Hing  v.  S.  F.  etc.  Funds,  15  Cal.  App.  539, 
115  Pac.  332,  following  rule;  Pascoe  ▼.  Baker,  158  Cal.  234,  110  Pac. 
816,  when  venue  had  been  changed,  motion  to  remand  on  ground  of 
convenience  of  witnesses  could  not  be  made  before  joining  issues  of 
fact. 

On  Motion  to  Change  Place  of  Trial  on  ground  of  convenience  of 
witnesses,  court  should  be  informed  as  to  what  witnesses  will  testify. 

Approved  in  Ennis-Brown  Co.  v.  Long,  7  CaL  App.  316,  94  Fm.  251, 
following  rule;  Bell  v.  Camm,  10  CaL  App.  391,  102  Pac.  226,  holding 
right  to  change  place  of  trial  to  county  of  residence  of  some  of  de- 
fendants waived  by  failure  to  file  affidavit  of  merits. 

61  CaL  90-92,  CAL.  SOUTHEBN  B.  B.  CO.  ▼.  KTMBALL. 

Section  1249,  Code  of  Civil  Procedure,  providing  that  compensation 
and  damages  under  eminent  domain  shall  be  assessed  as  of  date  of 
summons,  is  valid. 

Approved  in  Los  Angeles  v.  Gager,  10  Cal.  App.  381,  102  Pac.  19, 
and  California  Southern  B.  Co.  v.  Colton  Land  ft  Water  Co.  (Cal.),  4 
Pac.  414,  both  following  rule. 

Bight  of  Eminent  Domain  as  Affected  by  extent  to  which  general 
scheme  has  pio^icbbed.    See  note,  7  L.  B.  a!«  (n.  s.)  199. 
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Railroad  Seeking  to  Oondemn  Streets  for  ite  ase  need  not  ehow  it 
has  procured  consent  of  city  to  use  its  streets. 

Approved  in  State  ▼.  Williams,  227  Mo.  45,  127  S.  W.  55,  and  Nash- 
ville etc.  R.  R.  Co.  V.  Union  Ry.  Co.,  116  Tenn.  527,  95  S.  W.  1026, 
both  following  rule;  Minnesota  Canal  ft  Power  Co.  v.  Pratt,  101  Minn. 
227,  112  N.  W.  403,  public  service  corporation  authorized  to  furnish 
water,  light,  heat  and  power  for  public  use  need  not  have  franchise 
from  city  or  contract  to  furnish  city  with  its  products  as  condition  to 
exercise  of  power  of  eminent  domain. 

61  Oil.  02-100,  DE  THOMAS  ▼.  WITHSBBY. 

Party  Who  Replevies  Goods  from  Real  Owner  holds  them  at  his  risk 
and  is  liable  for  loss  while  in  his  possession. 

Approved  in  Donovan  v.  Aetna  Indemnity  Oo.,  10  Cal.  App.  728, 
729,  103  Pae.  366,  367,  upholding  money  judgment  for  v&lue  of  goods 
replevied  from  real  owner  which  could  not  be  returned  on  judgment 
for  defendant. 

Duty  to  Preserve  and  Retorn  Property  Replevied.  See  note,  60 
L.  R.  A.  283. 

61  Cal.  101-103,  ORENA  ▼.  SHERMAN. 

Section  3633,  Political  Oode^  Providing,  after  refusal  to  make  out 
statement,  assessor  may  note  refusal  on  assessment-book  and  make 
estimate  of  value  of  property,  which  estimate  cannot  be  reduced  by 
supervisors,  is  valid. 

Approved  in  Georgia  Railroad  etc.  Co.  t.  Wright,  124  Oa.  617,  53 
S.  E.  261,  upholding  simil'ar  statute. 

Validl^  of  Statute  Subjecting  to  Doom  of  Assessor  a  taxpayer  fail- 
ing to  furnish  list  of  property.     See  note,  24  L.  R.  A.  (n.  s.)  390. 

Distinguished  in  Henne  v.  Los  Angeles  County  (Cal.),  59  Pac.  782, 
holding  neglect  of  land  owner  to  return  mortgage  on  his  land  for  tax- 
ation does  not  authorize  arbitrary  assessment  thereon, 

61  OaL  104-107,  RECI.AMATION  DISTRICT  ▼.  EVANS. 

'    Swamp  Land  Assessment  can  be  IBnforced  only  in  action  to  which 

owner  of  land  asseseed  is  party. 

Approved  in  Swamp  Land  etc.  Dist.  v.  Bkimenberg,  156  Cal.  542, 

106  Pac.  394,  holding  owner  estopped  to  contest  assessment  for  pump- 
ing work  not  done,  when  he  had  opportunity  to  contest  validity 
thereof. 

Procedure  for  Establishment  of  Drains  and  Sewers.  See  note,  60 
L.  R.  A.  216. 

61  CaL  109-116,  FIRST  NAT.  BANE  v.  DE  LA  QUERRA. 
Homestead  cannot  be  Declared  on  Land  held  in  tenancy  in  common. 
Reaffirmed  in  Schoonover  v.  Birnbaum,  148  Cal.  549,  83  Pac.  999. 

61  OaL  116-119,  fRIEDLANDER  ▼.  SUMNER  GOLD  ETO.  MIN.  CO. 

Langoage  Employed  in  Supreme  Oourt  disrespectful  of  judge  of 
superior  court  constitutes  contempt  of  court. 

Approved  in  First  Nat.  Bank  v.  Superior  Court,  12  Cal.  App.  348, 

107  Pac.  328,  following  rule;  Christensen  v.  Floriston  Pulp  etc.  Co., 
29  Nev.  577,  92  Pac.  219,  counsel  filing  scurrilous  brief  containing 
unwarranted  reflections  on  trial  judge  may  be  compelled  to  expunge 
objectionable  matter  and  be  barred  from  further  appearance  in  case 
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until  lie  does  9o;  In  re  Chartz,  29  Nev.  117^  124  Am.  St.  Hep.  915,  85 
Pac.  355,  5  L.  B.  A.  (n.  8.)  916,  holding  argument  of  counsel  in  criti- 
cising court  writing  former  decisions  to  be  contempt  of  court. 

61  Oal.  119-121,  UUTOHINSON  ▼.  SUPEBIOB  COUBT. 

Verdict  must  be  Bead  in  Light  of  pleading  and  case  made  hj  com- 
plaint. 

Approved  in  Johnson  ▼.  Phenix  Ins.  Co.,  152  Cal.  200,  92  Pac.  183, 
holding  judgment  sustained  by  reading  verdict  and  pleadings  to- 
gether; Buzanes  v.  Frost,  19  Colo.  App.  389,  75  Pac.  595,  in  action  on 
note,  general  verdict  for  plaintiff  without  finding  of  amount  of  recov- 
ery is  sufficient  where  delivery  was  only  issue. 

Judgment  will  not  be  Beversed  on  certiorari  for  mere  error  of  court 
in  exercise  of  jurisdiction. 

Beaffirmed  in  Wetzel  v.  Court,  3  Oal.  App.  409,  85  Pac.  859. 

Wife  cannot  Claim  Land  AdTeraely  to  husband  so  long  as  he  re- 
mains head  of  family. 

Distinguished  in  Union  Oil  Co.  ▼.  Stewart,  158  Cal.  155,  110  Pac. 
315,  where  husband  deserted  wife  and  delivered  to  her  possession  of 
his  land,  ehe  could  claim  title  by  adverse  possession. 

• 

61  CaL  122-128,  CASE  OF  LOWENTHAL. 

Disbarment  of  Attorney  in  Sister  State  ^diaqualifies  him  for  admis- 
sion to  practice  in  this  state. 

Approved  in  Propper  v.  Owens,  136  Q^,  787,  72  S.  E.  242,  following 
rule;  Law  Examiners  v.  Williams,  116  Tenn.  56,  92  S.  W.  522,  admis- 
sion in  this  etate  after  disbarment  in  sister  state  is  fraudulent  and 
ground  for  disbarment. 

Distinguished  in  In  re  Hovey  (Cal.  App.),  81  Pac.  1022,  holding 
mere  pendency  of  disbarment  proceedings  in  state  of  former  domicile 
does  not  disqualify  applicant  for  admission  to  bar  of  this  state. 

DiBbarment  in  One  State  or  Its  Concealment,  as  ground  for  disbar- 
ment in  another.    See  note,  24  L.  B.  A.  (n.  s.)  531. 

Bight  of  Disbarred  or  Suspended  Attorney  or  unlicensed  person  to 
transact  legal  business  for  another.    See  note,  24  L.  B.  A.  (n.  s.)  757. 

61  Cal.  12a-131,  PEOPLE  ▼.  SPENOEB. 

Where  DiJrtxict  Attorney  Drew  Indictment^  which  was  returned  a 
true  bill,  and  seven  years  later,  as  couneel  for  accused,  succeeded  in 
having  indictment  set  aside,  he  was  guilty  of  violation  of  duty  as 
attorney,  for  which  he  may  be  removed  or  suspended. 

Approved  in  In  re  Humphreys,  15  Haw.  189,  suspending  for  one  year 
attorney  who  served  .new  client  against  former  client  in  same  matter. 

61  Cal.  131-134,  PABNELL  ▼.  HAHN. 

Judgment  ie  Conclusive  upon  All  Questions  involved  in  action,  and 
upon  matters  which  under  issues  might  have  been  litigated  in  case. 

Approved  in  Simmons  v.  Bowe,  4  Cal.  App.  758,  89  Pac.  624,  former 
judgment  on  foreclosure  determining  plaintiff's  interest  in  partnership 
property  subject  to  mortgage  conclusive  as  to  his  interest  in  property 
in  partition  suit. 

Wliei^  Equitable  Defense  of  Contract  for  Sale  of  Land  is  set  up  in 
quiet  title  suit  and  specific  performance  asked  and  refused,  such 
judgment  is  bar  against  action  by  party  setting  up  such  defense  for 
damages  for  breach  of  such  contract  of  sale. 
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DistiDguisbed  in  Cleary  t.  Folger  (Cal.),  33  P«c.  878,  in  a&tion  by 
▼endee  to  recorer  payments  made,  withdrawal  of  defendant's  cross- 
bill for  tpeeifle  performance  did  not  estop  him  from  claiming  damages 
under  his  answer. 

61  Oal.  134-136,  PEOPLE  ▼.  DE  COTIBSEY. 

Infonn&tioii  Charging  Itarceny  and  Also  Embeszlement  of  same 
property  charges  two  separate  and  distinct  crimes,  and  is  open  to  de- 
murrer. 

Approved  in  People  v.  Clement  (Cal.),  35  Pac.  1022,  following  rule; 
State  v.  Finnegean,  127  Iowa,  290,  103  N.  W.  157,  in  auch  case  state 
can  be  required  to  elect  on  which  count  it  will  stand. 

61  Cal.  137-140,  PEOPLE  ▼.  ALECK. 
Venus  must  be  Proved  as  Charged. 

Beaifirmed  in  People  t.  Meseroe,  16  Cal.  App.  278,  116  Pac.  679. 

Confession  of  Confederate  Made  After  Act  is  fully  accomplished  is 
inadmissible  against  accused. 

Approved  in  People  v.  Ayhens,  10  Cal.  App.  622,  117  Pac.  790,  and 
Williams  v.  State,  40  Tex.  Cr.  569,  51  S.  W.  226,  following  rule;  Del 
Campo  V.  Camarillo,  154  Cal.  653,  98  Pac.  1053,  holding  inadmissible 
against  defendant  declaration  of  alleged  co-conspirator  in  obtaining 
deeds,  made  long  after  alleged  conspiracy;  Smith  v.  People,  38  Colo. 
511,  88  Pac.  453,  holding  inadmissible,  in  prosecution  for  conspiracy, 
declarations  of  co-conspirator  made  long  after  purpose  of  conspiracy 
was  consummated. 

Distinguished  in  People  v.  Brady  (Cal.),  36  Pac.  950,  where  defend- 
ant arranged  with  partner  in  crime,  in  presence  of  witness,  that 
witness  should  accompany  partner,  who  would  tell  him  where  stolen 
property  was,  and  that  witness  should  get  it  for  partner,  statements 
by  partner  to  witness  in  defendant's  absence  as  to  location  of  property 
are  admissible  against  defendant. 

61  Cal.  142-144,  PEOPLE  v.  JOHNSON. 

Requested  Instructions  That  in  Absence  of  evidence  of  character  of 
deceased  in  homicide  case  it  must  be  presumed  to  be  of  ordinary  fair- 
ness is  properly  refused. 

Beaffirmed  in  People  t.  Lee,  1  Cal.  App.  173,  81  Pac.  971. 

Cbaracter  of  Accused.    See  note,  107  Am.  St.  Bep.  152. 

61  CaL  145-147,  LOS  ANGELES  C0TJNT7  BANK  ▼.  BAYNOB. 

In  Action  of  Ejectment  Against  Defendant  in  Execution,  plaintiff 
makes  out  prima  facie  case  by  showing  judgment  of  competent  court, 
execution  issued  thereunder  and  sheriff's  deed  to  himself. 

Approved  in  Flood  v.  Templeton,  152  Cal.  162,  92  Pac.  84,  13  L.  B. 
A.  (n.  s.)  579,  in  quiet  title  suit  proof  of  legal  title  in  party  estab- 
lishes prima  facie  his  right  to  possession;  Noland  v.  Coon,  1  Alaska, 
41,  defendants  in  equity  suit  to  prevent  interference  with  plaintiff's 
rights,  who  seek  to  defend  under  claims  of  execution  sale  of  property, 
must  produce  marshal's  deed  to  them. 

Enforcement  of  Judgment  Does  not  Depend  upon  its  entry  or  dock- 
eting, and  execution  may  be  issued  thereon  before  entry. 

Approved  in  Hill  v.  Superior  Court,  15  Cal.  App.  312,  114  Pac.  807, 
construing  Code  of  Civil  Procedure^  section  1118;  Baum  v.  Boper,  1 
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Cal.  App.  436,  82  Pac.  390,  upholding  writ  of  possession  iflsaed  before 
entry  <ft  judgment  in  ejectment. 

Disapproved  in  Hubbart  v.  Willis  State  B&nk,  55  Tex.  CIy.  App.  508, 
119  S.  W.  714,  holding  contra. 

Necessity  of  Entry  of  Judgment  See  notes,  129  Am.  St.  Rep.  746; 
28  L.  R.  A.  634. 

Entry  of  Judgment  Nunc  Pro  Tunc  Validates  execution  previously 
taken. 

Approved  in  Davidson  v.  Richardson,  50  Or.  327,  126  Am.  St.  Rep. 
738,  91  Pac.  1061,  17  L.  R.  A.  (n.  s.)  319,  following  rule. 

61  Oal.  148-149,  McFADDEK  v.  MITCHELL. 

Witness  may  bo  Oross-ozamlned  as  to  everything  testified  to  upon 
examination  in  chief,  but  not  as  to  other  matters. 

Reaffirmed  in  Borden  v.  Lynch,  34  Mont.  509,  87  Pac.  610. 

61  Oal.  149-161,  MEEKS  ▼.  SOUTHEBK  PACIFIC  B.  B.  CO. 

Wbero  Complaint  Alleged  That  by  Reason  of  Injuries  plaintiff  had 
been  compelled  to  pay  certain  sum  for  medical  attendance,  amendment 
alleging  plaintiff  had  incurred  liabDity  therefor  states  new  ^ause  of 
action. 

Approved  in  Johnson  y.  American  Smelting  ft  Refining  Co.,  80  Neb. 
261,  116  N.  W.  519,  where  original  petition  alleged  damages  to  plain- 
tiff for  personal  injury  caused  by  negligence  of  third  person,  to  whose 
liabilities  defendant  succeeded,  amendment  alleging  injuries  caused  by 
defendants'  negligence  stated  new  cause  of  action* 

61  Cal.  151-154,  MESMEB  ▼.  JENEHTO. 

Under  Sections  1589,  1590,  Code  of  Civil  Procedure,  .creditors  seek- 
ing recovery  of  property  disposed  of  by  deceased  in  fraud  of  their 
rights  must  apply  to  court  to  have  such  action  brought  by  adminis- 
trator. 

Approved  in  Beswirk  ▼.  Dorris,  174  Fed.  507,  holding  creditor  must 
make  such  application  to  court  before  he  may  himself  bring  suit  to 
recover  property. 

Conditions  Precedent  to  Equitable  Remedies  of  creditors.  See  note, 
23  L.  R.  A.  (n.  s.)  97. 

Where  Same  Person  Is  Joined  in  Two  capacities  in  two  causes  of 
action  in  one  complaint,  demurrer  lies  for  misjoinder  of  parties. 

Approved  in  Merrill  v.  Suffa,  42  Colo.  201,  93  Pac.  1101,  where 
mandamus  was  brought  to  compel  secretary  of  several  corporations  to 
allow  inspection  of  books  of  each  of  them  by  one  who  held  stock  in 
each,  there  were  several  actions  joined  and  misjoinder  of  parties  de- 
fendant. 

61  Cal.  165-157,  RALPH  ▼.  LOCKWOOD. 

Section  2468,  Civil  Code,  Forbidding  Maintenance  of  Action  by  par- 
ties who  have  failed  to  file  certificate  required  by  that  section,  does 
not  apply  to  torts. 

Approved  in  Melcher  v.  Beelsr,  48  Colo.  245,  139  Am.  St.  Rep.  273, 
110  Pac.  186,  holding  similar  statute  does  not  apply  io  actions  for 
libel. 
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61  OaL  157-160,  SHEIIiS  v.  HALEY. 

Possession  of  Land  Under  Mntnal  Mistake  has  no  effect  on  legal 
rights  and  gives  rise  to  no  claim. 

Approved  in  Smith  y.  Boberts  (Cal.)i  9  Pftc.  106,  following  rule. 

61  Oal.  160-163,  ESTATE  OF  OOBWIN. 

Where  Petition  Presented  to  Probate  Court  for  specific  perform- 
ance of  contract  of  sale  made  by  decedent  requires  bringing  in  of  out- 
side parties,  it  should  be  dismissed  without  prejudice. 

Approved  in  Free  v.  Little,  31  Utah,  464,  88  Pac.  413,  where  pur- 
chaser under  contract  with  deceased  failed  to  present  petition  for 
specific  performance  to  administrator,  he  could  not  after  closing  es- 
tate maintain  action  for  specific  performance,  although  his  option  had 
not  expired. 

Specific  Performance.    See  note,  131  Am.  St.  Bep.  568. 

61  Oal.  164-188,  PEOPLE  v.  G&AT. 

Heavy  Drinking  by  Jnry  at  Tbelr  Own  Expense  during  trial  is  such 
misconduct  as  to  render  new  trial  necessary. 

Approved  in  People  v.  Lyle  (Oal.),  4  Pac.  979,  drinking  small 
amounts  of  liquors  during  trial  by  a  few  jurors  does  not  warrant  set- 
ting aside  verdict  in  absence  of  showing  of  injury  therefrom;  Hilton 
V.  Territory,  1  Okl.  Or.  576,  99  Pac.  166,  setting  aside  verdict  in  trial 
for  capital  offense  because  of  use  of  intoxicants  by  jury  during  trial. 

Mlecondnct  of  Jnrors,  Other  Than  Their  Separation,  for  which  ver- 
dict may  be  set  aside.    See  note,  134  Am.  St.  Bep.  1040. 

Dying  Declaration8»  to  be  Admlaslble  against  accused  in  homicide 
ease,  must  have  been  made  when  undoubting  belief  existed  in  mind 
of  declarant  that  he  was  in  immediate  presence  of  death. 

Approved  in  Wagoner  v.  Territory,  5  Ariz.  178,  51  Pac.  146,  follow- 
ing rule;  State  v.  Phillips,  118  Iowa,  672,  92  N.  W.  880,  holding  state- 
ment of  person  killed  inadmissible  as  dying  deelaration  when  evidence 
did  not  show  he  anticipated  death. 

Dying  Declarations  as  Eyldence.  See  note,  56  L.  B.  A.  396,  398, 
412,  417. 

61  Oal.  188-191,  PEOPLE  T.  AITGELES. 

Justification  of  Use  of  Deadly  Weapon  to  prevent  rape  discussed. 

Cited  in  State  v.  Smith,  127  Iowa,  539,  109  Am.  St.  Bep.  402,  103 
N.  W.  946,  70  L.  B.  A.  246,  officer  may  use  deadly  weapon  to  prevent 
escape  of  prisoner,  if  that  is  only  reasonably  apparent  method. 

Homicide  to  Preyent  Orlmlnal  or  unlawful  acts.  See  note,  67  L.  B. 
A.  531,  532. 

61  Oal.  191-195,  PEOPLE  v.  OENTEB. 

Appeal  cannot  be  Taken  from  Parts  of  two  judgments  by  one  notice 
of  appeal  and  one  undertaking  on  appeal. 

Approved  in  Estate  of  Sutro,  152  Cal.  252,  92  Pac.  488,  where  ap- 
peals were  taken  from  two  judgments,  and  undertaking  filed,  which 
by  its  terms  could  refer  to  either,  it  is  void  as  to  both;  Bergevin  v. 
Wood,  11  Cal.  App.  647,  105  Pac.  937,  where  there  were  two  appellants 
and  bond  to  answer  for  one  only,  it  was  insufficient  to  justify  appeal 
from  justice's  to  superior  court;  Commercial  Bank  v.  Wells,  5  Cal. 
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App.  474,  90  Pae.  981,  holding  bond  on  appeal  from  judgment  and 
from  order  denying  new  trial  did  not  designate  clearly  to  which  appeal 
it  applied  and  was  insufficient;  State  ▼.  Preston,  30  Nev.  306,  95  Pac. 
920,  holding  fatally  defective  notice  that  two  persons  convicted  of 
manslaughter  intended  to  appeal  from  "judgment  of  district  court 
herein"  as  not  specifying  judgment  appealed  from. 

Miscellaneous. — Cited  in  Lux  v.  Haggin,  69  Cal.  424,  10  Pac.  773, 
referring  historically  to  principal  case. 

61  OaL  106-190,  OOUNTT  OF  LOS  ANQELES  ▼.  I.AMB. 

Act  of  March  27,  1878,  Begolati&g  Fees  in  Los  Angeles  county, 
went  into  effect  on  day  of  its  passage. 

Approved  in  Ez  parte  McNaught,  23  Okl.  292,  1  OU.  Or.  266,  100 
Pftc  29,  section  17,  article  11,  of  Constitution  of  Oklahoma,  relating  to 
prosecution  of  felonies,  is  self -executing. 

61  OaL  205-208,  BEOLAMATIOK  DI8TBI0T  ▼.  OOIJ>MAN. 

Local  AasesBmoiita  for  Benefits  on  property  exempt  from  general 
taxation.    See  note,  35  L.  B.  A.  34. 

61  OaL  209-211,  WILSON  ▼.  SMITH. 

Complaint  for  Work  and  Labor  may  state  same  claim  in  count  for 
agreed  price,  and  also  in  count  for  reasonable  value. 

Approved  in  Willard  v.  Carrigan,  8  Ariz.  72,  68  Pac.  539,  and  Mellon 
V.  Fulton,  22  Okl.  638,  98  Pac.  912,  19  L.  B.  A.  (n.  s.)  960,  both  follow- 
ing rule;  Van  Lue  v.  Wahrlich-Cornett  Co.,  12  Cal.  App.  751,  108  Pac. 
718,  holding  in  action  to  recover  damages  for  taking  exempt  prop- 
erty, plaintiff,  being  in  doubt  as  to  ground  of  his  exemption,  could 
plead  both  that  as  teamster  and  as  farmer;  Foulger  v.  McGrath,  34 
Utah,  92,  95  Pac.  1006,  and  Bemy  v.  Olds  (Cal.),  34  Pac.  217,  both 
holding  complaint  could  contain  count  for  damages  for  breach  of  con- 
tract and  count  for  labor  and  materials  furnished  under  contract; 
Norbeck  ft  Nicholson  Co.  v.  Pease,  21  S.  D.  371,  112  N.  W.  1137,  hold- 
ing court  erred  in  compelling  plaintiff  to  elect  on  which  count  he 
would  stand;  Oberndorfer  v.  Moyer,  30  Utah,  332,  84  Pac.  1105,  hold- 
ing complaint  could  state  same  claim  in  count  on  open  and  current 
account  and  count  on  account  stated;  Bucker  v.  Omaha  etc.  Befining 
Co.,  18  Colo.  App.  490,  72  Pac.  683,  holding  count  for  damages  for 
wrongful  suing  out  writ  of  attachment  could  be  joined  with  another 
count  for  malicious  prosecution  in  procuring  issuance  of  same  writ; 
Spotswood  V.  Morris,  10  Idaho,  137,  77  Pac.  217,  holding  same  claim 
for  recovery  of  commission  for  sale  of  real  estate  properly  set  forth 
in  several  counts. 

Distinguished  in  Harvey  v.  Southern  Pac.  Co.,  46  Or.  511,  80  Pac. 
1062,  holding  trial  court  had  discretion  to  compel  plaintiff  to  elect 
upon  which  of  two  counts  he  would  proceed,  one  being  for  common- 
law  negligence  in  killing  cow,  and  other  for  failure  to  fence  track. 

61  Cal.  211-216,  PAIGE  T.  GABBOLK 

Action  Against  Sheriff  and  Sureties  on  his  official  bond  must  be 
brought  in  two  years  from  accrual  of  right  o^  action  under  section 
339,  Code  of  Civil  Procedure. 
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Approved  in  Towle  ▼.  Sweeney,  2  Cal.  App.  ZS,  83  Pac.  75,  holding 
limitations  run  in  favor  of  sureties  on  building  contractor's  bond  as 
soon  as  in  favor  of  contractor  on  same  obligation. 

61  OaL  215-216^  PAIGE  ▼.  OABBOUk 

Judge  Actually  Holdinir  Court  is  jndge  thereof  within  meaning  of 
section  398,  Code  of  Civil  Procedure,  and  place  of  tried  should  not  be 
changed  merely  because  judge  of  superior  court  of  eounty,  who  is  not 
one  sitting,  is  disqualified. 

Distinguished  in  Bemy  v.  Olds  (Cal.),  42  Pac.  240,  holding  judge  who 
is  disqualified  cannot  call  in  another  judge  to  sit  at  triaL 

61  Cal.  216-220,  HOLBBOOK  ▼.  MoCABTHT. 

Agent  to  Sell  Land  muat  Keep  strictly  within  his  authority. 

Approved  in  Colvin  v.  Blanchard,  101  Tex.  235,  106  &  W.  325,  hold- 
ing salb  void  when  agent  exceeded  authority. 

61  OaL  221-232,  KINa  v.  IiA  GBANGE. 

Instance  of  ApiftUcation  of  Bule  of  Bes  Inter  Alios  Acta. 

Cited  in  Moody  v.  Peirano  (Cal.  App.),  84  Pac.  784,  appl3ring  rule 
in  action  for  breach  of  warranty  for  sale  of  seed  wheat  to  evidence 
of  similar  sales  to  other  parties  by  defendant. 

Instance  of  Application  of  Bule  of  law  of  case. 

Approved  in  Westfall  v.  Wait,  165  Ind.  359,  73  N.  £.  1091,  decision 
of  supreme  court  on  appeal  in  will  contest  as  to  insufficiency  of  evi- 
dence to  overthrow  will  is  law  of  case  on  those  facts. 

Concluslyeneaa  of  Prior  Decisions  on  subsequent  appeals.  See  note, 
34  L.  B.  A.  332. 

When  Public  Gfllcers  Assuming  to  Act  for  government  are  subject  to 
suit.     See  note,  108  Am.  St.  Bep.  839. 

61  Cal.  234-237,  BALCH  ▼.  JONES. 

Where  Appeal  is  Taken  Within  Sixty  Days  from  rendition  of  judg- 
ment, exception  to  decision  on  ground  it  is  not  sustained  by  evidence 
may  be  reviewed. 

Approved  in  Perkins  v.  Cooper  (Cal.),  24  Pac.  377,  holding  appeal 
taken  within  sixty  days  after  rendition  of  judgment  although  no  bond 
filed  in  that  time. 

Tenant  in  Common  cannot  ICaintain  replevin  for  common  property 
against  cotenant  unless  property  be  divisible  in  nature,  and  ascertain- 
able by  measurement. 

Approved  in  Adams  v.  Thornton,  5  Cal.  App.  459,  90  Pac.  715,  hold- 
ing claim  and  delivery  lies  to  recover  share  of  crop  from  cotenant 
therein  under  cropping  contract;  Gk)ld9ehmidt  v.  Maier  (Cal.),  73  Pac. 
985,  trustee  cannot  maintain  action  against  cotrustee  to  recover  trust 
property. 

61  Cal.  238-242,  WHITTIEB  ▼.  STEGE.   ' 

Vendor  of  Land  may  BCaintaln  Action  to  recover  possession  when 
vendee  refuses  to  pay  balance  of  purchase  price  due  and  repudiates 
contract. 

Approved  in  Hooper  v.  Young,  10  Cal.  App.  595,  102  Pac.  952,  one 
who  claims  land  under  vendee,  who  has  not  paid  purchase  price  and 
has  repudiated  debt  as  outlawed,  cannot  maintain  ejectment  against 
I  Oal.  NolM— 71 
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on«  elaiming  under  vendor  who  retained  legal  title  as  security  for 
debt;  Genraise  ▼.  Brookins,  156  Gal.  108,  103  Pac.  331,  holding  vendee 
could  not  continue  in  possession  without  payment  of  purchase  price, 
although  vendor's  title  had  failed;  Coles  v.  Meskimen,  48  Or.  57,  85 
Pac.  68,  holding  vendor  could  not  maintain  action  of  ejectment  against 
vendee  not  in  default. 

As  to  Wbien  Vendor  may  Recover  Posseesion  from  vendee.  See  note, 
107  Am.  St.  Bep.  725. 

Wliat  Title  or  Interest  will  Support  Ejectment.  See  note,  18  L.  B. 
A.  782. 

Wbere  Vendee  Befuses  to  Oompleto  Contract  of  purchase,  vendor 
may  consider  him  as  trespasser  or  tenant  at  will. 

Approved  in  Mesa  Market  Co.  v.  Crosby,  174  Fed.  98,  98  C.  C.  A. 
70,  holding  contract  of  purchase  became  lease  on  default  of  vendee. 

Defendant  In  Ejectment  may  Set  Up  equitable  defense  against  legal 
title  of  plaintiff. 

Approved  in  Doherty  v.  Courtney,  150  Cal.  608,  89  Pac.  435,  holding 
equitable  defense  offered  in  ejectment  against  legal  title  of  plaintiff 
improperly  denied. 

Nature  of  Interest  of  Vendor  or  Vendee  in  land  contract  as  real  or 
personal  property.    See  note,  57  L.  ]p.  A.  653. 

Bight  of  Grantee  in  Possession  to  question  right  of  grantor  to  collect 
purchase  money.    See  note,  21  L.  B.  A.  (n.  s.)  384. 

61  Cal.  244>246,  PEOPLE  v.  KEBK. 

Evidence  as  to  Previous  Conduct  of  Defendant  held  admissible  in 
murder  case,  to  show  defendant's  feelings  toward  deceased. 

Approved  in  People  v.  Piercy,  16  Cal.  App.  16,  116  Pac.  323,  in 
prosecution  for  assault  with  intent  to  murder,  evidence  of  prior  quarrel 
and  expression  of  hostility  by  accused  toward  complaining  witness  is 
admisoible. 

61  CaL  246-250,  PEOPLE  v.  BfESSEBSMITH. 

It  is  Error  for  Court  to  Assume  Ezistonce  of  Fact  not  in  evidence, 
or  to  be  determined  by  jury  on  evidence,  however  slight  or  on  con- 
flict of  evidence. 

Approved  in  People  v.  Howland,  13  Cal.  App.  366,  109  Pac  895, 
holding  use  of  word  "murder"  instead  of  "killing"  by  court  in  in- 
structions did  not  necessarily  prejudice  defendant,  where  no  showing 
is  made  as  to  evidence. 

Presumption  and  Burden  of  Proof  as  to  sanity.  See  note,  36  L.  B. 
A.  727. 

Measure  of  Proof  of  Insanity  in  criminal  cases.  See  note,  39  L.  B. 
A.  739,  741. 

61  Cal.  260-258,  COXTNTT  OF  SACBAMENTO  v.  CENTBAL  PACIFIC 
B.B.CO. 

Judgment  for  Oross  Sum  for  Taxes  Due  state  and  county,  but  less 
than  total  of  sums  named  in  complaint,  is  invalid  when  it  does  not 
distinguish  amounts  due  to  each. 

Approved  in  Lake  County  v.  Sulphur  Bank  etc.  Min.  Co.,  68  Cal.  16, 
8  Pac.  594,  following  rule;  Territory  v.  Gaines,  11  Ariz.  275,  277,  93 
Pac.  282,  283,  holding  board  of  supervisors  could  not  compromise 
action  for  collection  of  taxes. 
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Olerk  Performs  Only  Ministerial  Doty  in  entering  judgment. 

Approved  in  Old  Settlers'  Inyestment  Co.  y.  White,  158  Cal.  246, 110 
Pac.  927,  holding  judgment  improperly  entered  by  clerk  in  docke4; 
instead  of  judgment-book;  McMahon  v.  Hetch-Hetohy  etc.  By.  Co.,  2 
Cal.  App.  40<2,  84  Pac.  351,  holding  clerk  bad  no  authority  to  enter 
judgment  against  one  defendant  only  when  verdict  was  for  plaintiffs 
generally,  and  there  were  two  defendants,  although  evidence  did  not 
warrant  joint  verdict. 

61  CaL  269-262,  HIMSS  T.  JOHNSON. 

Approiirlator  of  Water  of  Stream  upon  Public  Land  in  manner 
recognized  by  laws  and  decisions  of  state  acquires  right  thereto 
superior  to  subsequent  purchaser  from  government. 

Beaffirmed  in  Land  v.  Johnston,  156  Cal.  256, 104  Pac.  450. 

Blgbt  of  Prior  Appropriator  of  Wator.    See  note,  30  L.  B.  A.  671. 

61  CaL  268-269,  NIOKEBSON  v.  OAIJFOENIA  BAISIN  CO. 

Affidavit  of  Merits,  on  Motion  to  Set  Aside  Default,  must  show 
that  defendant  fully  and  fairly  stated  facts  of  case  to  counsel  before 
advice  of  latter  can  amount  to  prima  facie  showing  of  merits  on  de- 
fendant's behalf. 

Approved  in  Jensen  v.  Dorr,  9  Cal.  App.  19,  98  Pac.  46,  holding 
insufficient  affidavit  of  merits  on  motion  to  change  place  of  trial  when 
it  recited  merely  that  "all  the  facts"  had  been  stated  to  counsel; 
Cooper-Power  v.  Hanlon,  7  Cal.  App.  724,  95  Pac.  679,  holding  affidavit 
of  merits  on  motion  to  open  default  insufficient  in  statement  of  facts 
of  case  to  counsel;  Johnson  v.  Walden  (Cal.),  12  Pac.  258,  holding 
defective  affidavit  of  merits  as  to  "stating  case"  to  attorney  on  motion 
for  change  of  venue. 

61  Cal.  269-271,  HECHT  v.  GBEEN. 

Bight  to  Attach  Property  in  Hands  of  assignee  for  creditors!.  See 
note,  26  L.  B.  A.  593. 

61  CaL  271-275,  TBANTEB  v.  CITY  OF  SACRAMENTO. 

Municipal  Corporations  are  not  Liable  for  Damages  caused  by  negli- 
gence of  their  agents  in  performance  of  public  or  governmental  duties. 

Distinguished  in  Davoust  v.  City  of  Alameda,  149  Cal.  75,  84  Pac. 
763,  5  L.  B.  A.  (n.  s.)  536,  holding  city  liable  for  damage  resulting 
from  negligence  in  conduct  of  electric  light  plant,  operation  of  such 
being  exercise  of  more  private  or  proprietary  right. 

Municipal  Liability  to  Persons  Injured  by  defects  in  or  want  of 
repair  of  streets.  See  notes,  103  Am.  St.  Bep.  262;  20  L.  B.  A.  (n.  s.) 
516,  517. 

As  to  What  Municipal  Corporations  are  Answerable  for  injuries  due 
to  defects  in  streets  and  other  public  places.  See  note,  108  Am.  St. 
Bep.  151,  160. 

61  Cal.  276-282,  DONAHUE  ▼.  GBAHAM. 

Section  19,  Article  XI,  Constitution,  in  regard  to  assessments  for 
public  inprovements,  is  self-executing. 

Approved  in  Ex  parte  McNaaght,  1  Okl.  Cr.  265,  274,  23  Okl.  291, 
100  Pac.  29,  32,  holding  section  17,  article  11,  Constitution,  relating  to 
prosecution  of  felonies  and  misdemeanorSi  is  self-executing;  Ex  parte 
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Show,  4  Okl.  Cr.  429,  113  Pae.  1068,  holding  section  4a,  article  Id, 
Constitution,  prescribing  educational  qualification  for  certain  voters, 
to  be  self -executing. 
Self-execnting  Oonstltatlonal  ProTlBioos.    See  note,  16  L.  B.  A.  282. 

61  OaL  282-288,  EBT  ▼.  FOSTEBw 

Jadgmant  must  be  Properly  Docketed  to  create  a  lien  on  property. 

Beaffirmed  in  Huff  v.  Sweetser,  8  Oal.  App.  697,  97  Pac.  708. 

Judgment  Lien  Attaclies  to  Property  during  smalleet  interval  of 
time  during  which  real  interest  may  be  veeted  in  judgment  debtor, 
while  judgment,  having  been  docketed,  subsists. 

Distinguiehed  in  Biverdale  Mining  Go.  v.  Wicki,  14  Cal.  App.  536, 
112  Pac.  900,  holding  judgment  lien  cannot  attach  to  property  held 
by  judgment  debtor  as  naked  trustee  of  legal  title. 

Priority  of  Judgment  Orer  Conveyance  made  after  beginning  of 
ternv.    See  note,  38  L.  B.  A.  248. 

61  OaL  296-301,  LAPHAM  Y.  CAlfPBELL. 

If  Judgment  la  Obtained  by  Fraud,  equity  has  jurisdiction  over  suit 
to  set  it  aside. 

Approved  in  Hanley  v.  Hanley,  4  Cof.  Prob.  479,  applying  rule  to 
order  setting  apart  homestead. 

61  OaL  309-313,  MAPPA  ▼.  U>B  ANGELES. 

Assessment  for  Street  Work  Completed  after  time  limited  and  with- 
out extension  is  invalid. 

Approved  in  Union  etc.  Co.  T.  Campbell,  2  Cal.  App.  535,  84  Pac. 
305,  holding  void  assessment  for  street  work  not  completed  within 
time  limited  where  no  extension  was  granted  within  that  time. 

Defects  in  Work  aa  Defense  to  Aseesament  for  local  improvement. 
See  note,  66  L.  B.  A.  915. 

61  Oal.  313-326^  8TAUDE    Y.    BOABD    OF    ELECTION    0OMMI8- 
8IONEBS. 

Constitution  Gives  All  Cities  Bight  to  incorporate  under  general 
law  to  be  passed  by  legislature,  or  to  continue  under  existing  charters, 
as  they  may  elect. 

Approved  in  Smith  t.  Strother  (Cal.),  7  Pac.  803,  following  rule; 
Boise  City  Nat.  Bank  v.  Boise  City,  15  Idaho,  802,  100  Pac.  96,  bold> 
ing  under  section  2,  article  XXI,  Constitution,  special  charters  under 
which  certain  cities  had  been  incorporated  were  continued  in  force. 

Distinguished  in  People  ex  rel.  McConnell  v.  Wilmington,  151  Cal. 
652,  91  Pac.  524,  holding  legislature  could  pass  special  act  repealing 
charter  of  city  granted  before  Constitution  of  1879,  under  which 
charter  no  organization  was  ever  effected. 

Act  Authorizing  District  Judges  to  Appoint  police  commission  is 
valid. 

Approved  in  In  re  Appointment  of  Beviser,  141  Wis.  614,  124  N.  W. 
678,  upholding  act  authorizing  state  library  trustees,  consisting  of  jus- 
tices of  supreme  court  and  attorney  general,  to  appoint  reviser  and 
fix  salary. 

Ab  to  Whether  Appointment  of  Municipal  Officers  constitutionally 
delegable  to  courts  or  judges.    See  note,  19  L.  B.  A.  (n.  a)  582^ 
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61  Cal.  S26-3S1,  STRONG  v.  SACRAMENTO  ETC.  R.  R.  CO. 

Person  Using  Street  may  Assume  that  all  others  using  street  will 
do  80  with  due  care,  and  failure  to  anticipate  culpable  negligence  on 
part  of  another  cannot  be  negligence. 

Approved  in  Scott  v.  San  Bernardino  Valley  etc.  Co.,  152  Cal.  613, 
93  Pac.  680,  holding  driver  of  street-car  should  use  same  degree  of 
care  upon  etreet  as  any  other  person;  Hartman  v.  Chicago  G.  Western 
Ry.  Co.,  132  Iowa,  585,  110  N.  W.  11,  holding  railroad  liable  for  injury 
to  traveler  at  eroesdng;  Norris  v.  Atlantic  Coast  Idn-e  etc.  R.  R.,  152 
N.  C.  511,  67  S.  E.  1020,  27  L.  R.  A.  (n.  s.)  1069,  holding  railroad 
liable  for  injury  to  person  on  track  when  usual  signals  were  not  given; 
dissenting  opinion  in  Huteon  v.  Southern  California  Ry.  Co.,  150  Cal. 
707,  89  Pac.  1095,  niajority  holding  person  approaching  railroad  cross- 
ing is  not  authorized  to  assume  persons  operating  trains  will  not  be 
negligent. 

Wliere  Negligence  of  Plaintiff  Contributing  to  his  injury  amounts 
to  want  of  ordinary  care,  he  cannot  recover. 

Approved  in  Tobin  v.  Omnibus  Cable  Co.  (Cal.),  34  Pac.  126,  hold- 
ing negligence  of  plaintiff  in.  alighting  from  car  did  not  amount  to 
want  of  ordinary  care. 

61  CaL  331-332,  PERHAM  ▼.  KUPER. 

Wliere  There  Is  No  Speciffcation  in  bill  of  exceptions  of  insufficiency 
of  evidence  to  justify  findings,  it  is  presumed  evidence  justified 
findings. 

Approved  in  Davis  v.  Lamb  (Cal.),  35  Pac.  308,  refusing  to  review 
denial  of  motion  for  new  trial  on  ground  of  insufficiency  of  evidence 
where  no  specification  of  any  particular  deficiency  appears  in  bill  of 
exceptions  on  which  motion  was  made. 

61  CaL  333-334,  RELTIS  ▼.  TOWNSEND. 

Sufficiency  of  Evidence  to  Justify  Findings  cannot  be  reviewed  on 
appeal  from  judgment  not  taken  within  sixty  days  after  its  rendition. 

Approved  in  In  re  Rose's  Estate  (Cal.),  20  Pac.  712,  applying  rule 
to  appeal  from  decree  settling  administrator's  account. 

61  CaL  337-338,  QRAT  ▼.  SUPERIOR  COURT. 

Upon  Appeal  from  Justice's  Court,  superior  court  has  power  to 
allow  appellant  to  file  new  undertaking  in  lieu  of  undertaking  in- 
sufficient in  form. 

Reaffirmed  in  Nobmann  v.  Superior  Court  (Cal.),  12  Pac.  869. 

To  Wliat  Tribunals  Writ  of  Prohibition  may  issue.  See  note,  111 
AnL  St.  Rep.  935. 

61  Cal.  346-347,  44  Am.  Rep.  553,  DRX7KE  v.  HEIKEN. 

Promissory  Note  Payable  to  Order  and  not  indorsed  is  subject  to 
gift  causa  mortis. 

Approved  in  Varley  v.  Sims,  100  Minn.  338,  117  Am.  St.  Rep.  694, 
111  N.  W.  271,  8  L.  R.  A.  (n.  s.)  828,  delivery  of  check  as  gift  causa 
mortis  to  one  to  be  delivered  to  donee  passes  title  to  bank  deposit; 
Foley  V.  Harrison,  233  Mo.  570,  136  S.  W.  388,  upholding  as  gift  causa 
mortis,  gift  of  contents  of  safe  deposit  box  containing  unindorsed 
notes;  Blazo  v.  Cochrane,  71  N.  H.  587,  53  Atl.  1027,  upholding  gift  of 
unindorsed  note. 

Gifts  Causa  Mortis.    See  note,  99  Am.  St.  Rep.  909,  912. 
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61  OaL  349-S56,  OEBBffANIA  BUHiDING  ETC.  A88K.  ▼.  WAaHEB. 

Ck>ii8titation  of  1879  Did  not  Bepeal  the  then  existing  lien  laws. 

Approved  in  Nofziger  Lumber  Co.  v.  Solomon,  13  Cal.  App.  624,  110 
Pac.  475,  and  Peckham  v.  Fox,  1  Cal.  App.  308,  82  Pac.  92,  both  follow- 
ing mle. 

Olaim  of  Mechanic's  Lien  Belatea  Back  to  time  work  waa  done  or 
materials  furnished. 

Approved  in  Purser  v.  Cady  (Cal.),  49  Pac.  181,  following  rule. 

Belation  Back  of  Subcontractor's  Lien  to.  date  of  original  con- 
tractor'a.    See  note,  16  L.  B.  A.  336. 

61  OaL  360-361,  EDS  Y.  HAZEN. 

When  Statutory  Bemedy  to  Set  Aside  Judgment  upon  motion  exists, 
equity  cannot  be  invoked. 

Approved  in  Estudillo  ▼.  Security  Loan  etc.  Co.,  149  Cal.  563,  87 
Pac.  22,  holding  equity  will  relieve  from  judgment  procured  by  fraud 
upon  failure  of  motion  to  set  aside;  Brum  v.  Ivins,  154  Cal.  21,  129 
Am.  St.  Bep.  137,  96  Pac.  878,  holding  execution  on  judgment  will  not 
be  enjoined  on  grounds  which  would  have  been  defense  to  original 
action,  in  absence  of  showing  of  mistake  or  fraud;  Chielovich  v. 
Krauss  (Cal.),  9  Pac.  946,  in  quiet  title  suit,  where  plaintiff's  title  ia 
derived  through  fraudulent  judgment,  it  must  be  shown  that  parties 
defrauded  took  proper  steps  under  section  473,  Code  of  Civil  Pro- 
cedure, to  avoid  consequence  of  fraud  by  having  judgment  set  aside. 

Equitable  Jurisdiction  In  Begard  to  InJuncUoos  against  judgments. 
See  note,  32  L.  B.  A.  324,  327. 

Injunctions  Against  Judgments  for  Defenses  existing  prior  to  ren- 
dition.   See  note,  31  L.  B.  A.  772. 

61  CaL  364-365,  MONT  BLANC  ETC.  MIN.  CO.  ▼.  DEBOUB. 

In  Action  Under  Section  2326,  United  States  Bevised  Statutes,  to 
determine  right  of  possession  of  mining  claim,  only  thoee  who  have 
filed  claims  to  land  in  United  States  land  office  can  be  made  parties 
to  action. 

Approved  in  Lily  Mining  Co.  v.  Kellogg,  27  Utah,  115,  74  Pac, 
519,  holding  allegation  by  plaintiff  that  claim  was  filed,  in  due  time 
and  form,  in  land  office,  is  essential  to  confer  jurisdiction  upon  court 
to  decide  controversy  in  regard  to  right  of  possession  of  mining 
claiuL 

Denied  in  Nome-Sinook  Co.  v.  Simpson,  1  Alaska,  586,  588,  munici- 
pal corporation,  though  not  adverse  claimant  in  land  office  proceed- 
ing, may  intervene  in  suit  to  determine  right  of  possession  of  mining 
claim  to  protect  its  public  property  lying  in  mining  location  by  show- 
ing neither  party  had  complied  with  laws. 

61  CaL  367-374,  PEOPLE  ▼.  MOBINE. 

Instructions  Should  be  Bead  as  a  Whole  in  determining  whether 
law  was  correctly  given. 

Approved  in  People  v.  Buef,  14  Cal.  App.  613,  114  Pac.  69,  holding 
reading  of  code  section  to  jury  was  harmless  when  they  were  other- 
wise specifically  instructed  on  all  material  questions;  People  v.  Web- 
ster, 13  Cal.  App.  353,  109  Pac.  639,  holding  charge  read  as  whole  cor- 
rectly presented  law  on  subject  of  killing  in  self-defense;  People  v. 
Davis,  1  Cal.  App.  14,  81  Pac.  718,  and  Humphrey  v.  Pope,  1  Cal.  App. 
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376,  82  Pae.  224,  bath  holding  infftru&tions  construed  together  in  light 
of  evidence  were  not  misleading  nor  prejudicial;  Stat^  v.  Bond,  12 
Idaho,  443|  86  Plac.  49,  holding  instructions,  taken  as'  a  whole,  cor- 
rectly stated  law  of  ease. 

To  Oonstltute  Murder  in  First  Degree,  it  is  only  necessary  that  act 
of  killing  be  preceded  by  and  the  result  of  concurrence  of  will,  de- 
liberation, and  premeditation  on  part  of  slayer. 

ApproTed  in  People  t.  Maughs,  149  Cal.  263,  86  Fae.  191,  holding 
incorrect  same  instruction  but  omitting  words  "and  result  of." 

Belf-defense  Set  Up  by  Accused  who  began  conflict.  See  note,  45 
L.  B.  A.  707. 

Standpoint  of  Determination  as  to  danger  and  necessity  to  kill  in 
self-defense.    See  note,  3  L.  B.  A.  (n.  s.)  536. 

Stenographers'  Kotee  as  Evidence  and  right  to  read  them  to  jury. 
See  note,  Bl  Am.  St.  Bep.  363. 

61  Oal.  377-378,  PEOPLE  ▼.  FUQUA. 

Where  Defendant  Pleads  not  Qullty  and  also  former  acquittal, 
verdiot  must  be  rendered  on  each  plea  to  sustain  judgment  of  con- 
viction. 

Approved  in  Ex  parte  King,  10  Cal.  App.  283,  101  Pac.  811,  State 
V.  Kieflfer,  17  S.  D.  6»,  95  N.  W.  290,  and  State  v.  Creechley,  27 
Utah,  144,  75  Pac.  385,  all  following  rule;  People  v.  O'Leary  (Cal.), 
16  Pac  &85,  where  ploas  were  "not  guilty,"  "former  acquittal,"  and 
"once  in  jeopardy,"  jury  must  find  on  all  three  as  condition  to  judg- 
ment of  conviction. 

Distinguished  in  Storm  v.  Territory,  12  Ariz.  34,  94  Pac.  1102,  hold- 
ing acquittal  on  charge  of  embezzlement  not  to  bar  prosecution  for 
other  acts  charged  in  original  indictment  when  state  had  elected  to 
stand  upon  one  act  only. 

61  Cal.  376-380,  PEOPLE  v.  HABDISSON. 

Where  There  is  an  Appeal  from  a  Judgment  and  also  from  an 
order  denying  new  trial,  reversal  of  order  is  in  effect  ordering  new 
trial. 

» 

Beaffirmed  in  Ex  parte  Ballard,  149  Oal.  115,  84  Pac.  833,  and  People 
V.  Ballard,  13  Cal.  App.  513,  110  Pac.  352. 

Waiver  and  Estoppel  of  Defendant  to  plead  former  jeopardy.  Bee 
note,  135  Am.  St.  Bep.  75. 

61  Oal.  380-381,  PEOPIiE  ▼.  LOCK  WING. 

Evidence  and  Instructions  as  to  Character  of  accused.  See  note^ 
20  L.  R  A.  611. 

61  OaL  387-396,  PEOPLE  ▼.  HOKQ  AH  DUCK. 

,    Indictment  for  Murder  Need  not  Describe  weapon  used. 

Beaffirmed  in  Molina  v.  Territory,  12  Ariz.  16,  96  Pac.  103. 

Exclusion  of  Witnesses  In  Criminal  Case  from  courtroom  is  in  dis- 
cretion of  court. 

Approved  in  People  v.  Oliver,  7  Cal.  App.  604,  95  Pac.  174,  holding 
court  did  not  abuse  discretion  in  refusing  to  exclude  a  particular  wit- 
ness from  courtroom  at  request  of  defendant. 

Section  1105,  Penal  Code,  Bequires  Defendant  to  prove  circum- 
stances in  mitigation  or  justification  of  killing  by  preponderance  of 
evidence, 
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OT^rrul^ed  in  People  ▼.  Button  (Cal.),  38  Pac.  202,  criticuing  in- 
struction with  reference  to  withdrawal  of  accused  from  combat; 
Anderson  y.  Territory,  9  Aris.  53,  54,  76  Pae.  637,  holding  section  933, 
Penal  Code,  requires  defendant  to  produce  such  proof  in  mitigation 
or  justification  of  homicide  as  will  raise  reasonable  doubt  as  to 
whether  killing  was  justifiable. 

Applicability  of  Rule  of  Beasonable  Doubt  to  self-defense  in  homi- 
cide.   See  note,  19  L.  B.  A.  (n.  s.)  490. 

61  CaL  401-403,  CHANDLER  ▼.  P£OPIiE*S  SAVINaS  BANK. 

Where  Parties  Themselyes  Settle  Accounts  without  charging  each 
other  interest,  interest  cannot  be  allowed. 

Approred  in  Bassick  Co.  t.  Beardsley,  49  Colo.  277,  280,  112  Pac. 
771,  772,  33  L.  B.  A.  (n.  s.)  852,  following  rule. 
.  Miscellaneous. — Cited  in  Jacobs  v.  Walker  (Oal.),  33  Pac.  92,  hold- 
ing where  on  appeal  new  trial  is  ordered  without  limitation  for  any 
specified  reason,  new  trial  should  not  be  limited  to  the  one  issue  dis- 
cussed. 

61  Oal.  404-405,  PEOPLE  T.  CHEE  KEE. 

Party  Objecting  to  Evidence  must  Specify  Ground  of  objection. 

Beaffirmed  in  People  v.  Walker,  15  Cal.  App.  406,  114  Pac.  1011. 

Facts  of  Which  Oourti  will  take  judicial  notice.  See  note,  124 
Am.  St.  Bep.  49. 

Scientific  Books  and  Treatises  as  evidence.  See  note,  40  L.  B.  A. 
66L 

61  Oal.  406-^0,  DODGE  v.  MEYEB. 

Transfer  of  Bill  of  Lading  Does  not  Pass  Title  where  each  was  not 
initention  of  parties. 

Approved  in  Giffen  v.  Belma  Fruit  Co.,  5  Oal.  App.  53,  89  Pac.  857, 
holding  bill  of  lading  did  not  pass  title  when  evidence  clearly  showed 
such  was  not  intention  of  parties 

Distinguished  in  Althouse  v.  McMillan,  132  Mich.  148,  92  N.  W. 
942,  holding  title  passed  by  transfer  of  bill  of  lading. 

Bights  and  Liabilities  of  Assignees  of  bills  of  lading.  See  note^ 
105  Am.  St.  Bep.  335,  341,  343,  366,  374. 

It  Is  not  Necessary  to  a  Oonverslon  that  there  should  be  manual 
taking  of  thing  by  defendant,  nor  that  he  has  applied  it  to  his  own 
use,  but  it  is  sufiicieni  that  he  exercise  dominion  over  it  in  ex- 
clusion of  plaintiff's  right. 

Approved  in  Lowe  v.  Ozmun,  3  Cal.  App.  394,  86  Pac.  732,  where 
defendant  notified  owner  that  he  no  longer  held  property  in  pledge 
and  asserted  ownership,  and  subsequently  sold,  it  as  his  own,  such 
acts  and  declarations  amounted  to  ooU'veTsion. 

Distinguished  in  Tafft  v.  Presidio  &  Perries  B.  Co.  (Cal.),  22  Pac.^ 
488,  where  attorney  in  fact  of  stockholder  presents  certificates  with 
power  of  attorney  to  deal  with  etock  and  demands  transfer  to  him- 
sedf  on  books  of  corporation,  in  fraud  of  his  client,  corporation  is  not 
guilty  of  conversion  in  issuing  another  certificate  in  ignorance  of 
fraud. 

In  Action  by  Bailor  Against  Bailee  for  conversion,  bailee  cannot 
set  up  title  in  third  person. 

Approved  in  Bondy  v.  Amicrican  Transfer  Co.,  15  Cal.  App.  750, 
115  Pac  966,  following  rule.- 
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61  Oal.  432-436,  BBOWN  v.  MOOBE. 
DlsobecUeiice  of  Void  Order  as  OontMnpt.    See  note,  16  L.  B.  A.  (n. 

e.)  1065,  1068. 

61  OaL  436-437,  EZ  PABTE  McOI-AIN. 

lieglslatTire  may  Prohibit  Sale  of  Intozicatiiig  Llq:aorB  within  limits 
specified  in  section  172,  Penal  Code. 

Distincroished  in  Beed  v.  Collins,  5  Cal.  App.  499,  90  Pac.  975, 
holding  refusal  to  grant  license  under  county-  ordinance  regulating 
liquor  licenses  must  be  on  material  grounds  and  for  good  reason. 

61  OaL  438-454,  IN  BE  GBOVE  STBEET. 

Petition  for  Condemnation  of  Land  for  city  street  must  be  same  in 
substance  as  that  required  by  statute,  to  confer  jurisdiction. 

Ajiproved  in  McOarty  ▼.  Southern  Pacific  Co.,  148  Cal.  217,  82  Paic. 
620,  holding  petition  for  condemnation  of  land  signed  by  wrong  party 
did  not  give  jupsdiction  to  court;  Canyon  County  v.  Toole,  9  Idaho, 
567,  75  Pac  611,  holding  petition  for  establishing  public  road  must 
contain  subsitantialily  all  facts  required  to  be  stated  therein  by  sec- 
tions 920  and  921,  Bevised  Statutes  of  1887,  in  order  to  confer  juris- 
diction on  county  commiseioners. 

Distinguished  in  County  of  Sacramento  v.  Glann,  14  Cal.  App.  785, 
113  Pac.  362,  whcnre  jurisdiction  of  condemnation  proceedings  does 
not  depend  upon  jJetition,  inferior  board  may  determio'S  its  own 
jurisdiction  by  determining  facts  on  which  it  rests  by  evidence;  State 
V.  Ausherman,  11  Wyo.  432,  72  Pac.  205,  under  statute  providing  that 
when  twK>  or  more  joint  owners  of  ditch  are  unable  to  agree  as  to 
its  use,  either  may  apply  to  district  court  for  appointment  of  person 
to  take  charge  thereof,  answer  to  such  petition  denying  joint  interest 
does  not  devest  court  of  jurisdiction;  State  v.  Superior  Court,  47 
Wash.  14,  91  Pac.  242,  finding  of  commissioners  that  petition  for  high- 
way satisfies  statute  cennot  be  collaterally  attacked. 

Inferior  Board  may  Determine  OonclosiTely  its  own  jurisdiction  by 
adjudicating  existence  of  facts  on  which  its  power   depends. 

Approved  in  State  v.  Schenkel,  129  Mo.  App.  238,  108  S.  W.  630, 
'  county  court's  decision  as  to  whether  public  welfare  required  estab- 
lishment of  proposed  road  is  not  subject  to  review. 

61  Cal.  455-461,  OBNBAUM  ▼.  HIS  OBEDITOBS. 

Description  in  Declaration  of  Homestead  need  not  be  more  particu- 
lar than  in  conveyance. 

Approved  in  Jones  v.  Gunn,  149  Cal.  690,  87  Pac.  578,  holding  de- 
scription of  homestead  as  certain  tract  &nd  "other  lands"  owned  by 
her  husbsjid  is  too  indefinite  when  value  given  is  for  all  lands. 

61  OaL  468-475,  44  Am.  Bep.  555,  ESTATE  OF  BAND. 

Document  Purpo|ting  to  be  Holographic  Will  but  portions  of  which 
were  printed,  blianks  in  form  being  filled  in  by  testator,  is  invalid  as 
wilL 

Approved  in  Estate  of  Fay,  1  Cof.  Prob.  429,  denying  probate  to 
holographic  will  which  by  mistake  bears  date  twenty-eight  years  prior 
to  its  execution;  Baker  v.  Brown,  83  Miss.  797,  36  So.  540,  a  testa- 
m^entary  instrument  in  handwriting  of  testatrix,  the  words  "my  will " 
as  caption  thereto,  is  valid  holographic  will;  In,  re  Noyes'  Estate,  40 
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Mont  19S,  105  Pac.  1019,  26  Ix  R.  A.  (n..  a.)  1145,  holding  omission 
of  date  invalidates  holographic  wilL 

Holographic  WUls.  See  notee,  104  Am.  St.  Rep.  26,  27,  1  Oof.  Prob. 
435,  436. 

61  OaL  47a-481«  PEOPLE  ▼.  OOOK. 

Where  Oirl  Under  Age  of  Eighteen  was  Placed  in  employ  of  cer- 
tain party  bj  father  and  she  left  there  unknown  to  father  and  led 
dissolute  life,  and  accused  placed  her  in  house  of  prostitution,  girl  was 
taken  from  custody  of  father  within  Penal  Code>  aeotion  267. 

Distinguished  in  People  ▼.  Floree,  160  CaL  772,  118  Pac.  248,  where 
girl  less  than  eighteen  years  of  age,  who  had  been  committed  to  home 
for  incorrigible  girls,  escaped  and  became  street-walker,  and  parents 
made  no  attempt  to  And  her,  accused,  who  procured  her  entrance  to 
bawdy-house,  did  not  violate  Penal  Code,  section  267. 

61  Oal.  481-487,  WELTOK  ▼.  OOOS. 

JAs  Pendens  Filed  by  Plaintiff  in  quiet  title  suit  affects  grantee  of 
plaintiff  with  notice  of  cross-demand  set  up  by  defendant. 

Approved  in  Bridger  v.  Exchange  Bank,  126  Ga.  827,  115  Am.  St. 
Rep.  118,  56  &  E.  100,  8  It.  R.  A.  (n>.  s.)  463,  holding  lis  pendens 
affects  purchasers  from  parties  and  those  who  hold  under  ^hem. 

Oonclusiyenefls  of  Prior  Decisions  on  subsequent  appeals.  See  note, 
34  L.  R.  A«  346. 

61  Cal  498-^07,  MUIB  ▼.  GALLOWAT. 

Court  cannot  Extend  Time  to  Serve  Statement  on  motion  for  new 
trial  more  than  thirty  days  in  all;  and  when  one  period  of  ten  days 
ended  on  Sunday  next,  period  of  ten  days  could  not  begin  on  Mon- 
day following. 

Cited  in  Johnston  v.  New  Omaha  etc.  Electric  Light  Co.,  86  Neb. 
172,  125  N.  W.  156,  where  last  day  for  doing  an  act  falls  on  Sunday, 
it  may  be  done  on  Monday  following. 

Extension  of  Time  Wlien  Last  Day  Palis  on  Sunday.  See  note,  14 
L.  R.  A.  122. 

When  Defects  In  Certificates  of  acknowledgment  are  fatal.  See 
note,  108  Am.  St.  Rep.  531,  569. 

61  Cal.  522-624,  MIJIAEIN  V.  KAUiOCE. 

Validity  of  Contract  for  Material  Patented  or  held  in  monopoly, 
where  pubHc  letting  to  lowest  bidder  required.  See  note,  5  Xi.  R.  A. 
(n.  s.)  683. 

61  CaL  524-526,  HAUi  ▼.  THEISEK. 

Injunctions  Against  Execution  Sales  or  other  proceedings  under  final 
procese.     See  note,  30  L.  R.  A.  107. 

Miscellaneous. — Cited  in  Hall  v.  Theisen,  61  CaL  527,  companion 
case;  Hooper  v.  Patterson  (CaL),  32  Pac.  514,  referring  historically 
to  principal  ease. 

61  CaL  627-629,  PEOPIf  T.  CHEONG  FOON  ASK. 

Instruction  that  Defendant  must  Prove  his  innocence  of  crime 
charged  by  preponderance  of  evidence  is  erroneous. 

Approved  in  People  v.  Jonee,  160  Cal.  371,  117  Pac  182,  reaffirming 
rule;  People  v.  Morrie,  3  Cal.  App.  7,  84  Pac  465,  holding  erroneous 
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instruction  tbat  defense  of  «Hbi  mnst  be  proved  hy  preponderance  of 
evidence;  State  v.  Schmidt,  19  S.  D.  58S,  104  N.  W.  200,  when  accused 
introduces  evidence  of  battery  in  self-defense,  burden  is  not  on  him 
tO'  subetantiats,  defense  by  preponderance  of  evidence. 

61  OaL  538-640,  FEOPIiB  ▼.  SIKQ  LUM. 

XJnleeB  It  Appears  to  Contrary  from  Record,  accused  will  be  pre- 
sumed to  have  been  present  in  court  at  time  required  by  statute. 

Approved  in  State  v.  Swenson,  18  S.  D.  205,  99  N.  W.  1116,  follow- 
ing rule;  Wood  v.  State,  4  Okl.  Gr.  461,  112  Pac.  21,  holding  presump- 
tion on  appeal  from  judgment  is  that  defendant  was  arraigned,  al- 
though record  does  not  specifically  so  state,  when  contrary  does  not 
appear. 

61  Oal.  540-544,  PEOPLE  ▼.  EOLFE. 

It  is  not  Error  to  Kef  use  to  Strike  Out  incompetent  testimony  when 
no  objection  was  taken  when  offered. 

Approved  in  People  v.  Walker,  15  Cal.  App.  406,  114  Pac.  1011, 
Marks  v.  Bodie  Bank  (Cal.),  8  Pac.  809,  and  People  v.  Ardell  (Cal.), 
66  Pac.  971,  all  following  rule. 

Wbere  Witness  Expresses  Belief  That  Defendant  is  person  seen, 
but  does  not  identify  him  beyond  doubt,  such  evidence  is  sufficiently 
certain  to  go  to  jury. 

Approved  in  State  v.  Vanella,  40  Mont.  339,  106  Pac.  369,  following 
rule;  Craig  v.  State,  171  Ind.  323,  86  N.  E.  400,  holding  sufficiency  of 
circumstantial  evidence  as  to  identity  of  accused  charged  with  rob- 
bery to  be  for  jury  to  pass  on;  Boszczyniala  v.  State,  125  Wis.  418, 
104  N.  W.  114,  upholding  sufficiency  of  evidence  as  to  identity  of 
one  charged  with  rape  to  go  to  jury. 

Identity  of  Person  is  Presumed  from  identity  of  name. 

Beaffirmed  in  People  v.  Mul|en,  7  Oal.  App.  548,  94  Pac.  867. 

61  OaL  544-547,  PEOPLE  ▼.  HEBBEBT. 

Wbere  Evidence  is  not  Before  Cwut,  there  is  nothing  to  show 
requested  instruction  had  any  application  to  case. 

Approved  in  People  v.  Johnson  (Cal.),  8  Pac.  690,  following  rule. 

To  Justify  Homicide  There  must  be  Necessity,  actual  or  apparent. 

Approved  in  Wilson  v.  Territory  of  Arizona,  7  Ariz.  51,  60  Pac 
698,  following  rule;  People  v.  Cyty,  11  Cal.  App.  710,  106  Pac.  261, 
reversing  judgment  for  refusal  of  requested  instruction  in  regard  to 
justifiability  of  homicide  under  menace  of  imminent  danger,  where 
evidence  warranted  such  instruction. 

Self-defense  Set  Up  by  Accused  who  began  conflict.  See  note,  45 
L.  B.  A.  688. 

*<Betreat  to  the  Wall**  in  Homicide.    See  note,  2  L.  B.  A.  (n.  s.)  55. 

Admissibility,  on  Ttial  for  Murder,  of  testimony  of  accused  at 
coroner's  inquest.    See  note,  70  L.  B.  A.  46. 

61  Oal.  548-554,  PEOPLE  v.  OOOHBAN. 

Ohallengd  of  Juror  Without  Statement  of  ground  of  challenge  must 
be  disregarded. 

Beaffirmed  in  Bobinson  v.  Territory,  16  Okl.  250,  85  Pac.  454. 

Fact  That  Juror  has  Formed  unqualified  opinion  is  not  cause  of 
challenge  for  bias. 
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Approved  in  Thoma»  v.  State,  150  Ala.  40,  43  So.  374,  juror  not  sob- 
jeet  to  ehallenge  for  Imving  formed  fixed  opinion  as  to  defendant's 
goilt. 

Court  had  Dlacretion  to  Befnae  Beqnest  to  allow  jury  to  take  with 
them  to  jury-room  paperg  used  on  trial. 

Reaffirmed  in  State  v.  Young,  134  Iowa,  520,  110  N.  W.  298. 

It  Is  not  Error  to  Befnae  to  Allow  Diagram  used  by  some  witnesses 
in  testifying  to  be  taken  to  jury-room. 

Approved  in  Carman  v.  Mont.  Cent.  Ry.  Co.,  32  Mont.  142,  79  Pac. 
692,  holding  it  not  error  to  refuse  to  allow  map  of  place  where  injury 
occurred,  which  was  not  offered  in  evidence,  but  used  as  reference 
by  witnesses,  to  be  taken  to  jury -room,  in  action  for  killing  stock  by 
railroad;  State  v.  Crea,  10  Idaho,  100,  76  Pac.  1017,  holding  it  error 
to  allow  jury  to  take  to  ji^y-room,  over  defendant's  objection,  objects, 
other  than  documents,  offered  in  evidence. 

Self-defense  Set  Up  by  Accused  who  began  conflict.  See  notei  45 
L.  R.  A.  693. 

61  CaL  655-556^  AH  OOOK  ▼.  SUPEiilOB  COUBT. 

Necessity  for  Notice  of  Intervention.  See  note^  123  Ahl  St.  Bep. 
290,  291. 

61  CaL  567-605,  OBOSBT  ▼.  DOWB. 

XTncertainty  in  Description  of  Mortgaged  Property  should  be  cor- 
rected, if  possible,  in  action  for  foreclosure  of  mortgage. 

Approved  in  Marshall  v.  Livermore  Spring  Water  Co.  (Cal.),  5 
Pac.  102,  holding  void  decree  of  foreclosure  directing  sale  of  greater 
interest  than  defendant  mortgaged. 

Decree  Foreclosing  Mortgage  must  be  in  itself  sufficient  to  describe 
property  without  referring  to   other   records. 

Overruled  in  Williams  v.  Bisagno  (Cal.),  34  Pac.  641,  upholding 
sufficiency  of  resolution  to  pave  street  which  refers  by  number  to 
ordinances  for  manner  in  which  work  is  to  be  don«,  without  reciting 
provisions  of  ordinances;  Murray  v.  Nixon,  10  Idaho,  617,  79  Pac. 
646,  refusing  to  reverse  judgment  on  ground  that  findings  on  which 
it  rests  refers  to  maps  and  plats  on  file  in  the  case  for  complete  and 
definite  description  of  property  involved,  when  capable  of  being  made 
certain  by  such  references. 

Complaint  in  Foreclosure  Proceedings  must  contain  description  prinui 
facie  sufficient  for  ideYitification  of  property. 

Approved  in  Hackfeld  v.  Monsarrat,  18  Haw.  334,  upholding  suffi- 
ciency of  description  in  complaint  on  foreclosure. 

■ 

61  CaL  605-610,  BENJAMIN  y.  8TEWABT. 

Wben  Motion  for  New  Trial  iB  Made  on  ground  of  irregularity  in 
proceedings  of  jury,  it  must  be  made  upon  affidavits. 

Distinguished  in  Zibbell  v.  Southern  Pacific  Co.,  160  Cal.  252,  116 
Pac.  520,  arguendo. 

A  Trial  of  a  Canse  must  embrace  a  decision  by  court,  jury  or 
referee. 

Approved  in  Commonwealth  v.  Soderquest,  183  Mass.  201,  66  N.  E. 
802,  holding  arraignment  and  plea  of  guilty  in  criminal  action  ia  not 
a  trial. 
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Inadeq.iiacy  of  Damagee  as  Ground  for  setting  aside  verdict.  See 
note,  47  L.  B.  A.  50. 

Review  of  KaUng  on.  Motion  for  New  Trial  in  action  for  bodily  in- 
juries on  ground  of  inadequacy  of  damages.  See  note,  28  L.  B.  A.  (n. 
t.)  132. 

61  OaL  611-614,  WESTERN  DEVELOPMENT  GO.  ▼.  EMERT. 

Subscription  to  Provide  Money  to  induce  corporation  to  build  rail- 
way is  for  benefit  of  corporation,  and  it  may  sue  thereon  as  real 
party  in  interest. 

Approved  in  Horseshoe  Pier  etc.  Co.  v.  Sibley,  157  Cal.  447,  108 
Pae.  310,  where  subscription  was  made  to  be  paid  to  bank  as  trustee, 
with  provision' that  it  be  subscribed  for  stock  of  company  in  course 
of  promotion,  such  corporation  when  organized  may  sue  upon  con- 
tract. 

As  to  Who  is  Real  Party  in  Interest  within  statutes  defining  parties 
by  whom  action  must  be  brought.    See  note,  64  L.  B.  A.  596. 

61  Oal.  620-622,  PEOPUS  ▼.  HEILBINa. 

Wliero  Defendant  Pleads  not  Onilty  and  also  former  acquittal,  ver- 
dict on  both  pleas  is  essential  to  judgment  of  conviction. 

Approved  in  People  v.  Fuqua,  61  Cal,  377,  following  rule. 

Waiver  and  Estoppel  of  Defendant  to  plead  former  jeopardy.  See 
note,  135  Am.  St.  Bep.  78. 

61  Cal.  622-625,  MARSTER8  ▼.  LASH. 

In  Absence  of  Proof,  Iaw  of  foreign  state  is  presumed  to  be  same 
as  law  of  this  state. 

Approved  in  O'Sullivan  ▼.  Griffith,  153  Cal.  507,  95  Pac.  875,  Allen 
V.  Allen  (Cal.),  27  Pac.  32,  and  Wilhite  v.  Skelton,  5  Ind.  Ter.  631,  82 
S.  W.  835,  all  following  rule;  Estate  of  Mackay,  3  Cof.  Prob.  341,  ap- 
plying rule  to  marriage  in  Colorado  between  whites  and  negroes. 

Presumption  as  to  Law  of  Other  States.    See  note,  21  L.  B.  A.  468. 

Oral  Proof  of  Foreign  Laws.    See  note,  25  L.  B.  A.  449. 

How  Case  Determined  Wben  Proper  foreign  law  not  proved.  See 
note,  67  li.  B.  A.  43. 

61  OaL  629-634,  FROMM  ▼.  SIERBA  NEVADA  ETa  MIN.  CO. 

Damages  for  Conversion  of  Personal  Property,  where  action  is  pros- 
ecuted with  reasonable  diligence,  is  highest  noArket  value  between  con- 
version and  verdict  without  interest. 

Distinguished  in  Clapp  v.  Vatcher,  9  Cal.  App.  467,  99  Pac.  551, 
where  action  was  for  damages  for  sale  of  land  by  plaintifiPs  testator, 
induced  when  he  was  of  unsound  mind,  and  plaintiff  sued  for  proceeds 
of  sale,  measure  of  damages  is  proceeds  plus  interest. 

« 

61  Cal.  634-638,  CLARK  v.  CLAYTON. 

Action  on  Injunction  Bond  cannot  be  maintained  until  suit  in  which 
injunction  was  issued  is  finally  disposed  of  by  final  decree. 

Approved  in  Howard  v.  Lindeberg,  2  Alaska,  303,  holding  right  of 
action  on  injunction  bond  accrues  when  injunction  is  dissolved  and 
is  not  stayed  by  appeal  from  final  judgment;  Dougal  v.  Eby,  11 
Idaho,  797,  85  Pac.  104,  holding  court  could  not  summarily  enter 
judgment  against  sureties  on  injunction  bond  upon  dissolution  of  in- 
junction without  sureties  having  their  day  in  court. 
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61  CaL  640-644,  N0B0B08S  T.  NUNAK. 
Verdict  Should  DispoM  of  All  Issnes  snbmitted  to  Jury. 
Beaffirmed  in  Woods  y.  Latta,  35  Mont.  22,  86  Pac  406. 

61  OaL  64&-651,  NEWISUL  T.  SEZTOK. 

Authority  of  Fledgoe  to  Oompromlae  ObUgations  hold  as  ooIlatoraL 
Sea  notOi  26  L.  B.  A.  (n.  s.)  082ii 


NOTES 

ON  THE 


CALIFORNIA   REPORTS 


OASES  IN  62  CALIFORNIA. 


62  Oal.  1-6,  CONBEE  ▼.  BABTON. 

Oonrt  may  Oliaii^  Its  Ctonclnsloxui  of  law  at  any  time  before  final 
jud^fment  ia  entered. 

Approved  in  Brownell  v.  Superior  Court,  157  Cal.  708,  109  Pac. 
93,  oral  order  of  partial  distribution  subject  to  change  until  entered 
on  official  minutes;  Ex  parte  Monckros  Von  Yetsera,  7  Gal.  App. 
139,  93  Pae.  1037,  court  may  vacate  oral  order  discharging  prisoner 
on  habeas  corpus;  Cliite  Piano  Co.  v.  Sherwood,  57  Wash.  243,  106 
Pac.  743^  attorney's  lien  does  not  attach  until  written  judgment  is 
formally  entered. 

Entry  or  Eecord  Necessary  to  Complete  judgment  or  order.  See 
note,  28  L.  B.  A.  6^. 

62  Oal.  9-18,  PBIET  ▼.  HUBEBT. 

Miscellaneous.— Cited  in  Priet  v.  De  La  Montanya  (Cal.)|  22  Pac. 
172,  referring  historically  to  cited  case. 

62  Cal.  19-20,  BAKEB  ▼.  DICKSON. 

Bigbt  to  Civil  Action  for  forcible  entry  and  detainer.  See  note, 
121  Am.  St.  Bep.  405. 

62  Cal.  20-27,  CABAP  ▼.  OBIDEB. 

Title  to  Public  Land  subsequently  acquired  by  mortgagor  inures 
to  benefit  of  mortgagee. 

Approved  in  Jones  v.  Chalfant  (Cal.),  31  Pac.  258,  reaffirming 
rule;  Hafemann  v.  Gross,  199  U.  S.  346,  26  Sup.  Ct.  80,  50  L.  Ed. 
220,  contract  of  pre-emptor  to  pay  location  fee  and  one-fourth  of 
proceeds  from  sale  of  land  acquired  not  invalid. 

Meaning  Should,  If  Possible,  be  given  to  every  section  of  the  code. 

Approved  in  Primm  v.  Superior  Court,  3  Cal.  App.  212,  84  Pac. 
788,  construing  sections  553  and  946,  Code  of  Civil  Procedure,  to- 
gether so  as  to  permit  attachment  being  continued  in  force  pend- 
ing appeal  by  plaintiflf;  Estate  of  Bedell,  3  Cof.  Prob.  82,  applying 
rule  to  code  sections  with  reference  to  nominating  administrator. 
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Mortgage  upon  Homestead  of  decedent  must  be  presented  as  claim 
against  his  estate. 

Approved  in  Hibemia  Say.  etc.  Society  v.  Laidlaw,  4  Cal.  App. 
629,  88  Pac.  731,  reaffirming  rale;  Bull  v.  Coe  (Cal.),  15  Pac.  124, 
125,  applying  rule  to  deed  absolute,  intended  as  mortgage,  executed 
by  husband  and  wife  upon  wife's  separate  property,  which  had  been 
declared  a  homestead;  Knock  v.  Bunnell  (Cal.),  21  Pac.  961,  where 
homeetead  invalid,  no  claim  need  be  presented. 

Oonyeyaace  Beoorded  Before  Grantor  obtained  title,  as  notice.  See 
note,  23  L.  B.  A«  563. 

62  OaL  27-29,  PEOPLE  ▼.  BOOGETT. 

Evidence  of  Ctood  Character  to  create  doubt  of  guilt.  See  notes, 
103  Am.  St.  Bep.  889,  892,  905;  20  L.  B.  A.  617. 

62  CaL  31-37,  DOUGHEBTY  ▼.  BOSENBEBG. 

Provision  of  Statute  of  Fraada  as  to  agreements  not  to  be  per- 
formed within  a  year  applies  only  to  agreements  which  do  not 
admit  of  valid  execution  within  the  year. 

Approved  in  Ayotte  v.  Nadeau,  32  Mont.  520,  81  Pac.  151,  re- 
affirming rule;  Stewart  v.  Smith,  6  Oal.  App.  158,  91  Pac.  670,  up- 
holding contract  to  will  property  in  particular  way. 

Statute  of  Frauds — agreements  not  to  be  performed  within  a  year. 
See  note,  138  Am.  St.  Bep.  599. 

62  CaL  40^2,  8ANTA  CBUZ  GAP  TUBNPIKE  JOINT  STOCK  00. 
▼.  SANTA  CLABA  COUNTY. 

Semble,  That  an  Appeal  Lies  from  judgment  of  superior  court  in 
case  of  prerogative  writ. 

Approved  in  Beaumont  v.  Samson,  4  Cal.  App.  703,  89  Pac.  138, 
where  petition  for  writ  of  review  has  been  denied  in  superior  court, 
subsequent  petition  to  court  of  appeals  will  be  refused  on  that 
ground. 

Ezdnsivenefls  of  Jurisdiction  of  Highest  Court  to  issue  remedial 
writs  for  prerogative  purposes.    See  note,  13  L.  B.  A.  (n.  s.)  771. 

62  Oal.  50-66,  PEOPLE  V.  PICO. 

Word  ''Horse"  is  Used  in  Generic  Sense  in  section  487,  Penal  Code. 

Approved  in  People  v.  Melandrez,  4  Cal.  App.  398,  88  Pac.  372, 
reaffirming  rule;  State  v.  CoUett,  9  Idaho,  615,  75  Pac.  273,  informa- 
tion that  charges  larceny  of  one  horse  contains  sufficient  descrip- 
tion; State  V.  Matejousky,  22  S.  D.  37,  115  N.  W.  99.  no  variance 
between  information  alleging  larceny  of  horse  and  proof  of  larceny 
of  gelding. 

The  Determination  of  the  Question  whether  acquaintances  are  in- 
timate so  as  to  admit  their  opinions  as  to  defendant's  sanity  is 
within  the  discretion  of  the  court. 

Distinguished  in  State  v.  Penna,  35  Mont.  541,  90  Pac.  790,  hold-- 
ing  newspaper  reporters  whose  only  acquaintance  with  defendant 
was  half-hour's  conversation  shortly  after  homicide  are  not  "inti- 
mate" acquaintances. 

Nonexpert  Opinions  as  to  Sanity  or  Insanity.  See  note,  3S  L.  B. 
A.  733. 

Where  Defendant  Is  Brought  Up  for  judgment  on  conviction,  court 
may  refuse  to  submit  issue  of  insanity  to  jury. 
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Approved  In.  State  ▼.  Lyons,  113  La.  1001,  37  So.  905,  where  de- 
fendant has  been  convicted  of  murder  in  trial  in  which  insanity 
was  main  issue  and  it  is  suggested  in  arrest  of  judgment  that  he  is 
insane,  method  of  inquiry  is  within  discretion  of  court. 

Insanity  After  Oommissioii  of  Cximtoal  Act.  See  note,  38  L.  B.  A. 
587. 

62  Oal.  60-66,  STEVENSON  ▼.  SUPEBIOB  OOUBT. 

Administration  npon  the  Estate  of  «  living  person  is  totally  void. 

Beaffirmed  in  Fay  v.  Costa,  2  Cal.  App.  244,  83  Pac.  276. 

Distinguished  in  Cunnius  v.  Beading  School  District,  198  U.  S. 
472,  25  Sup.  Ct.  721,  49  L.  Ed.  1125,  3  Ann.  Cas.  1121,  Pennsylvania 
statute  for  administering  estate  of  absentees  does  not  violate  four- 
teenth amendment. 

Collateral  Attack  on  Blgbt  of  acting  administrators.  See  note, 
81  Am.  St.  Bep.  543. 

Collateral  Impeacbabillty  of  Findings  as  to  jurisdictional  facts  on 
which  administration  is  based.     See  note,  18  L.  B.  A.  243. 

Validity  of  Acts  Under  Letters  Testamentary  or  of  administration 
afterward  revoked  or  held  Invalid.    See  note,  21  L.  B.  A.  148. 

62  CaL  69-119,  SPRING  VALLEY  WATEBWOBKS  v.  SCHOTTLEB. 

The  Bi£^t  to  Collect  Bates  for  water  supplied  to  eounties,  cities 
or  towns,  is  a  franchise. 

Approved  in  San  Joaquin  etc.  Irr.  Co.  v.  Merced  Co.,  8  Cal.  App. 
599,  600,  84  Pac.  288,  upholding  assessment  of  special  franchise  to 
distribute  and  sell  water;  State  v.  Des  Moines  City  By.  Co.,  135 
Iowa,  705,  109  N.  W.  872,  street  railway  franchise  may  be  attacked 
in  quo  warranto  proceeding. 

The  Franchise  of  a  Corporation  is  property,  distinct  from  the  prop- 
erty which  it  may  acquire  by  the  use  of  such  franchise. 

Approved  in  San  Joaquin  etc.  B.  B.  Co.  v.  Merced  Co.,  2  Cal. 
App.  598,  84  Pac.  287,  upholding  assessment  of  corporate  franchise 
and  of  special  franchise  to  distribute  and  sell  water;  Southwestern 
etc.  Tel.  Co.  v.  San  Antonio,  32  Tex.  Civ.  App.  102,  73  S.  W.  860, 
franchises  of  telephone  company  are  taxable;  dissenting  opinion  in 
Stockton  Gas  etc.  Co.  v.  San  Joaquin  Co.,  148  Cal.  326,  83  Pac. 
59,  5  L.  B.  A.  (n.  s.)  174,  majority  holding  franchise  of  gas  or 
electric  light  company  to  use  streets  is  assessable  only  in  place 
where  right  is  actually  exercised. 

Bight  to  be  a  Corporation  as  Within  Provision  subjecting  fran- 
chises to  taxation.    See  note,  28  L.  B.  A.  (n.  s.)  255. 

The  Value  of  a  Corporate  Frandbise  may  be  found  by  deducting 
the  value  of  the  tangible  property  from  the  market  value  of  the 
stock. 

Beaffirmed  in  Crocker  v.  Scott,  149  Cal.  592,  87  Pac.  109. 

Everything  Entering  into  and  Giving  Value  to  shares  of  stock 
should  be  included  in  the  assessment  of  the  corporate  property. 

Approved  in  Crocker  v.  Scott,  149  Cal.  588,  589,  590,  87  Pac.  107, 
108,  upholding  assessment  of  shares  of  stock  in  national  bank;  San 
Joaquin  etc.  Irr.  Co.  v.  Merced  Co.,  2  Cal.  App.  595,  87  Pac.  286, 
upholding  assessment  of  corporate  franchise  and  of  special  fran- 
chise to  distribute  and  sell  water;  Kaiser  Land  and  Fruit  Co.  t. 
I  Oftl.  Note»— 7a 
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Curry,  155  Cal.  651,  103  Pac.  346,  upholdiDg  act  of  1905,  imposing 
license  tax  upon  corporation;  Stroh  y.  Detroit,  131  Mich.  113,  90 
N.  W.  1031,  taxation  of  shares  held  by  resident  in  foreign  corpora- 
tion, all  of  whose  property  is  taxed  in  state,  is  invalid. 

Distinguished  in  San  Francisco  Nat  Bank  v.  Dodge,  197  U.  S. 
83,  25  Sup.  Ct.  894,  49  L.  Ed.  669,  illegal  discrimination  results 
from  taxation  of  national  bank  stock  at  its  market  value,  under 
sections  3608-3610^  California  Political  Code. 

Th«  Oliarter  of  a  Corporatl(m  is  the  statute  or  statutes  defining 
its  powers,  together  with  the  instruments  required  to  be  executed 
by  such  statutes.  * 

Approved  in  Treasurer  ▼.  Benson,  Smith  &  Co.,  18  Haw.  78,  re- 
quiring statement  from  corporation. 

Taxation  of  Franchiflas.  See  notes,  131  Am.  St.  Bep.  867,  880; 
67  L.  B.  A.  37,  39,  73,  98,  99. 

Taxation  of  Capital  Stock  of  Oorporatlona.  See  note,  58  L.  B.  A. 
563,  566. 

Conatttutional  Equality  in  Relation  to   corporate  taxation.    See  J 

note,  60  L.  B.  A.  333. 

62  G^.  120-123,  PEOPLE  T.  HOtN. 

Irresistible  Impnlso  Does  not  Oonstitate  that  insanity  which  is  a 
legal  defense. 

Beaffirmed  in  People  v.  Trebilcox,  149  Cal.  308,  86  Pac.  684. 

Irresistible  Impulse  as  Excuse  for  Crime.  See  note,  18  L.  B.  A. 
225. 

Insanity  is  Such  a  Diseased  Condition  of  the  mental  faculties  as 
renders  a  person  incapable  of  distinguishing  between  right  and 
wrong  with  reference  to  the  act  with  which  he  is  charged. 

Approved  in  Davis  v.  State,  44  Fla.  49,  32  So.  827,  reaffirming  rule. 

62  Cal.  138-146,  FEOPI£  ▼.  SAI.0B8E. 

Court  will  not  Beverse  Where  Erroneous  Iiistraction  was  not  calcu- 
lated to  mislead  the  jury. 

Approved  in  Hay  den  v.  Consolidated  Min.  etc.  Co.,  3  Cal.  App. 
139,  84  Pac.  423,  instructions  held  not  to  be  repugnant  when  eon- 
stnied  together. 

Embezzlement  of  Horse  is  a  Felony,  irrespective  of  its  value. 

Cited  in  In  re  O'Shea,  11  Cal.  App.  574,  106  Pac,  778,  upholding 
Penal  Code,  section  353a,  punishing  poolselling  and  making  offense 
either  felony  or  misdemeanor,  by  providing  punishment  either  in 
county  jail  or  state  prison. 

Nature  and  Elements  of  Embezzlement.  See  note,  87  Am.  St.  Bep. 
23,  29. 

62  CaL  151-154,  B08ENKBAKZ  ▼.  WAGNER 

Complaint  on  Mechanic's  Lien  which  does  not  allege  that  anything 
was  due  contractor  or  that  premature  payment  had  been  made  is 
insufficient. 

Reaffirmed  in  Nason  v.  John,  1  Oal.  App.  540,  82  Pac.  566. 

Payment  to  Contractors  or  Subcontractors  as  affecting  liens  of  sub- 
ordinate claimants.     See  note,  20  L.  B.  A.  561. 
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62  OaL  160-163,  BELOHEB  OONSOUDATED  GOLD  MIN.  00.  T. 


ne  Bights  4>f  One  Who  Fails  to  perform  work  on  mining  claim 
are  not  lost  where  he  resumes  work  before  his  claim  is  relocated. 

Approved  in  Anderson  v.  Anvil  Hydraulic  Co.,  3  Alaska,  505,  re- 
affirming rule;  Willitt  ▼.  Baker,  133  Fed.  047,  where  locators  were 
at  work  on  claim  December  31st  and  intended  to  resume  work  next 
morning,  location  by  another  at  2  A.  M.  was  invalid. 

Abandonment  and  Forfeiture  of  Mining  Claims.  See  note,  87  Am. 
St.  Bep.  415. 

Belocatlbn  of  Mining  CUim  a»  abandoned  or  forfeited.  See  note, 
68  Ij.  B.  a.  840. 

62  Cal.  164-176,  WILSON  v.  80X7THEBN  PACIFIC  B.  B.  CO. 

In  Action  for  Negligence,  nonsuit  ahould  not  be  ordered  unless 
there  is  no  evidence  at  all  or  a  mere  scintilla  of  evidence. 

Beaffirmed  in  Bygum  v.  Southern  Pac.  Co.  (Cal.),  36  Pac.  415. 

Burden  of  Proof  as  to  Negligence  of  Carrier  holding  as  warehouse- 
man.   See  note,  22  L.  B.  A.  (n.  s.)  979,  980. 

Where  It  Appears  That  Property  stored  was  consumed  by  fire, 
burden  is  upon  bailor  to  prove  that  warehouseman  was  negligent. 

Approved  in  Yas&oo  ft  M.  V.  B.  Co.  v.  Hughes,  94  Miss.  250,  47 
So.  665,  22  L.  B.  A.  (n.  s.)  975,  reaffirming  rule. 

62  CaL  170-178,  DUNN  ▼.  DUNN. 
Drunkenness  as  Affecting  Divorce.    See  note,  34  L.  B.  A.  449. 

62  CaL  180-181,  SANTA  CBXTZ  B.  B.  CO.  ▼.  COUNTY  OF  8ANTA 
CIaABA. 

Goimty  is  not  Liable  for  neglect  of  duty  by  its  officers. 

Distinguished  in  MePherson  ▼.  San  Joaquin  County  (Cal.),  56  Pac. 
804,  county  cannot  escape  liability  under  its  contract  to  furnish 
suitable  casings  for  well  because  of  neglect  of  duty  by  its  officers 
in  selecting  casings. 

Liability  of  Counties  for  Torts  and  Negligence.  See  note,  39  L. 
B.  A.  71. 

62  Cal.  181,  VAUGHN  Y.  WBBUSY. 

On  Dismissal  of  Appeal  for  Failure  to  file  transcript,  damages  can- 
not be  imposed. 

Approved  in  Kirby  v.  Harrington  (Cal.),  IS  Pac.  219,  on  dismissal 
of  appeal,  damages  will  not  be  awarded  on  respondent's  affidavit 
that  he  believes  appeal  to  be  without  merit. 

62  Cal.  182-186,  45  Am.  Bep.  659,  ST.  HELENA  WATEB  CO.  ▼. 
FOBBES. 

Biparian  Bights  may  be  Taken  for  a  public  use  under  power  of 
eminent  domain. 

Approved  in  Northern  Light  etc.  Co.  v.  Stacher,  13  Cal.  App. 
411,  422,  423,  424,  425,  109  Pac.  901,  902,  904,  water  may  be  con- 
demned for  purpose  of  generating  and  transmitting  electricity; 
Prentice  v.  McKay,  38  Mont.  118,  98  Pac.  1083,  water  upon  land 
in  private  ownership  cannot  be  acquired  by  appropriation;  Doyle 
T.  San  Diego  Land  etc.  Co.,  46  Fed.  711,  deed  to  water  in  stream 


62  Cal.  186-237    NOTES  ON  CALIFOBNIA  BEPOBTS.  1140 

will  prevail  against  subsequent  purchaser  from  grantor  of  land 
bordering  on  stream. 

Condemnation  of  Waters  of  a  Stream.  See  note,  81  Am.  St.  Bop. 
419. 

Power  to  Condemn  Blparian  Bi^ts  apart  from  land  to  which 
appurtenant.    See  note,  17  It.  B.  A.  (n.  s.)  1006. 

By  Selling  Bl|^t  to  Divert  Water  on  his  land,  owner  conveys 
easement. 

Approved  in  Duckworth  v.  Watsonville  Water  &  Light  Co.,  158 
Gal.  218,  110  Pac.  932,  where  plaintiff's  predecessor  has  conveyed 
all  water  for  irrigation  of  hie  land,  plaintiff  cannot  acquire '  title 
thereto  by  appropriation. 

62  CaL  18e-187,  ESTATE  OF  BILU 

An  Allowed  Claim  may  be  Contested  at  settlement  of  final  ac- 
eount  of  administrator. 

Approved  in  Haub  v.  Leggett,  160  Cal.  494,  117  Pac.  557,  creditor 
of  estate  may,  after  having  claim  partially  allowed  by  executors 
and  partially  approved  by  judge,  sue  for  whole  claim. 

62  Cal.  190-203»  GBIDLET  ▼.  BOOGS. 

OonclnsiTenese  of  Probate  ae  Bee  Judicata.  See  note,  21  L.  B.  A« 
685. 

Expert  Opinlone  as  to  Sanity  or  Insanity.  See  note,  39  L.  B.  A. 
327. 

62  CaL  203-204,  KITTS  ▼.  SUPEBIOB  COUBT. 

Order  Allowing  Amendment  to  Complaint^  in  case  appealed  from 
justice's  court,  is  not  in  excees  of  jurisdiction  of  superior  court. 

Disapproved  in  Armantage  v.  Superior  Court,  1  Cal.  App.  134,  81  Pac. 
1034,  losing  party  in  justice's  court  may  have  trial  de  novo  in  su- 
perior court  whether  or  not  there  was  trial  of  issues  of  fact  in  jus- 
tice's court. 

62  CaL  204-209,  PEOPLE  ▼.  TE  PABS. 

When  an  Attack  is  Made  With  Mnrderone  Intent,  the  person  at- 
tacked is  under  no  obligation  to  flee. 

Approved  in  People  v.  Maughs,  149  Cal.  260^  86  Pac.  190,  where  evi- 
dence shows  self-defense,  accused  is  entitled  to  instruction  as  to  his 
right  to  stand  his  ground. 

"Betreat  to  the  WaU"  in  Homicide.  See  note,  2  L.  B.  A.  (n.  s.) 
65,  70. 

62  Cal.  209-237,  PEOPLE  T.  STEPHENS. 

The  Provisions  of  the  Constitution  must  receive  a  practical  common- 
sense  construction,  with  reference  to  the  prior  state  of  the  law  and 
the  mischief  to  be  remedied. 

Approved  in  Older  v.  Superior  Court,  157  CaL  776,  10^  Pac.  480, 
applying  rule  to  constitutional  provision  as  to  change  of  venue  in 
eases  of  criminal  libel. 

The  Constitution  Directly  Orants  Bight  to  lay  water  or  gas  pipes  in 
streets,  without  awaiting  for  legislative  authority. 

Approved  in  Madera  Waterworks  v.  City  of  Madera,  185  Fed.  288, 
293,  franchise  of  water  company  not  impaired  by  construction  of  ^om- 
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peting  works  by  city;  Sunset  Telephone  etc.  Go.  y.  Pomona,  172  Fed. 
833^  97  C.  G.  A.  25 1,  under  statute,  telephone  company  may  construct 
lines  in  streets  without  permission  of  municipal  authorities;  dissent- 
ing opinion  in  Stockton  Gas  etc.  Go.  ▼.  San  Joaquin  Go.,  148  Gal.  328, 
83  Pac.  60,  5  L.  B.  A.  (n.  s.)  174,  majority  holding  franchise  of  gas 
.or  electric  light  company  to  lay  pipes  or  erect  poles  in  city  streets  ia 
assessable  only  in  county  where  pipes  or  poles  are  situated. 

Distinguished  in  Merced  Falls  Gas  etc.  Go.  v.  Turner,  2  Gal.  App. 
722,  84  Pac.  240,  city  may  make  reasonable  rules  as  to  location  of 
electric  light  poles;  Boca  etc.  "R.  B.  v.  Sierra  Valleys  B.  B.,  2  Gal. 
App.  559,  84  Pac.  304,  one  railroad,  in  order  to  cross  another,  must  con- 
demn right  of  way  by  eminent  domain  proceedings. 

Ezistence  of  Public  Um  as  question  for  courts.  See  note,  88  Am. 
St.  Bep.  931. 

Establiflliment  and  Begulation  of  municipal  water  supply.  See 
note,  61  lu  B.  A.  40. 

Miscellaneous. — Gited  in  Boberta  t.  Southern  Pac.  Go.,  186  Fed.  939, 
debates  in  Gongress  are  sources  of  information  from  which  court  may 
discover  meaning  of  language  intended  by  Gqngress. 

62  Oal.  210-237,  PEOPLE  Y.  STEPHENS 

Articio  ZI,  Section  19,  of  Constitution,  relating  to  grant  of  privi- 
lege of  laying  water-pipes  in  city  streets,  was  intended  'to  prevent 
monopoly. 

Beaffirmed  in  Glark  v.  Los  Angeles,  160  Gal.  40,  116  Pae.  726. 

62  OaL  238,  WOODLAND  V.  STEPHENS. 
Establialiment  and  Begulation  of  municipal  water  supply.    See  note, 

61  L.  B.  A.  40. 

62  Pac.  260-260,  XJPHAM  Y.  HOSEING. 

No  Action  l8  Necessary  to  Establiah  judicially  forfeiture  which  has 
been  declared  by  statute. ' 

Approved  in  Kaiser  Land  and  Fruit  Go.  v.  Gurry,  155  Gal.  650,  103 
Pac.  345,  failure  of  domestic  corporation  to  pay  license  tax  ipso  facto 
works  forfeiture  of  charter;  Los  Angeles  Ry.  Go.  v.  Los  Angeles,  152 
Gal.  245,  125  Am.  St.  Rep.  54,  92  Pac.  491,  15  L.  B.  A.  (n.  s.)  1269, 
section  502,  Givil  Gode,  providing  for  forfeiture  of  street  railroad 
franchise  for  failure  to  commence  and  finish  work  within  prescribed 
periods,  is  self -executing. 

Distinguished  in  Santa  Bosa  etc.  B.  B.  Go.  v.  Gentral  St.  By.  Go. 
(Gal.),  38  Pac.  990,  Givil  Gode,  section  502,  is  not  self -executing. 

Establlabment^  Begulation,  and  Protection  of  ferries.  See  note,  59 
L.  B.  A.  554. 

Title  to  Land  Between  Higb  and  Low  Water  Mark.  See  note,  45 
L.  B.  A.  240. 

Bight  of  State  to  Grant  Tide  Lands.  See  note,  22  L,  B.  A.  (n.  s.) 
337. 

62  Oal.  260-263,  HENDY  Y.  DESMOND. 

Subsequent  BecoUectlon  by  Witness  called  at  trial  is  not  ground  for 
new  trial. 
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Approved  in  Nicholson  v.  Metcalf,  81  Mont.  278,  279,  78  Pac.  484, 
affidavit  for  new  trial  must  show  specifically  what  acts  of  diligence 
were  performed  to  produce  evidence  at  trial, 

62  OaL  263-282,  DODGE  ▼.  BIDENOUB. 

Held,  That  Court  Should  have  Granted  Motion  to  set  aside  judg- 
ment. 

Approved  in  Scottish  etc.  Ins.  Co.  v.  Tomkies  ft  Co.,  28  l^ex.  Civ. 
160,  66  8.  W.  1110,  failure  of  nonresident  counsel  to  appear  at  trial 
held  to  be  excused  hy  their  belief  that  case  would  not  be  reached. 

62  Oal.  283-285,  PtEBOE  T.  SCHADIN. 

Verdict  aa  to  Matters  not  in  Issue  should  be  disregarded. 

Approved  in  Harris  v.  McLaughlin,  39  Colo.  462,  90  Pac.  94,  where 
only  issue  was  as  to  validity  of  note,  verdict  for  less  than  amount  due 
may  be  disregarded. 

62  Oal.  286-289,  TI^BNAK  T.  HIS  CBEDITOBa 

Owner  of  Double  House  is  not  entitled  to  homestead  in  portion 
thereof  not  occupied  by  him. 

Approved  in  Hanley  v.  Hanley,  4  Cof.  Prob.  475,  but  denying 
equitable  relief  against  order  setting  apart  probate  homestead  where 
time  for  appeal  had  elapsed;  Potter  v.  Clapp,  203  111.  605,  96  Am.  St. 
Bep.  322,  68  N.  £.  85,  homestead  estate  of  widow  in  flat  building  is 
confined  to  flat  occupied  by  her;  Berends  v.  Bellevue  Water  ft  Fuel 
Gaslight  Co.,  119  Ky.  12,  82  S.  W.  984,  separate  tenements  in  one 
building  held  to  constitute  houses  within  contract  between  city  and 
water  company  as  to  water  rates;  dissenting  opinion  in  Smith  v. 
Guckenheimer  ft  Sons,  42  Fla.  49,  27  So.  904,  majority  setting  aside 
portion  of  building  as  homestead. 

Disapproved  in  Adams  v.  Adams,  183  Mo.  404,  82  S.  W.  68,  premises 
exempt  as  homestead  though  house  constructed  with  two  separate 
living  apartments,  one  of  which  was  rented. 

V 

62  Oal.  291-299,  PEOPLE  T.  HOPE. 

Court  may  Permit  Experiment  in  presence  of  jury. 

Approved  in  State  v.  McKowen,  126  La.  1086,  53  So.  356,  defendant 
may  be  asked  to  spell  word  in  order  to  prove  his  authorship  of  letter. 

Bare  Fact  of  Juror  Having,  During  Trial,  visited  premises,  is  not 
ground  for  discharging  jury. 

Approved  in  Zibbell  v.  Southern  Pacific  Co.,  160  Cal.  253,  116  Pac. 
520,  where  defeated  party  knew  during  trial  that  juror  had  visited 
scene  of  accident  in  issue,  but  he  did  not  complain,  misconduct  not 
ground  for  reversal. 

View  by  Jury.    See  note,  42  L.  B.  A.  395. 

62  OaL  299-303,  McOABTHT  V.  LOUPE. 

To  Entitle  a  Broker  to  CommlssionB,  he  must  show  that  he  was  em- 
ployed by  or  on  behalf  of  the  owner  to  make  the  sale. 

Distinguished  in  Sanchez  v.  Yorba,  8  Cal.  App.  492,  97  Pac.  206, 
complaint  in  action  for  broker's  commission  need  not  allege  that  de- 
fendant was  owner  of  land. 

Unless  a  Broker's  Authority  to  S^  Beal  Estate  is  evidenced  by  an 
agreement  in  writing,  he  is  not  entitled  to  recover  his  commissions. 
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Approved  in  Seholler  t.  Farquarson  (Cal.)y  6  Pac.  86,  Czamowski 
T.  Holland,  5  Ariz.  123,  78  Pac.  891,  and  Covey  ▼.  Henrj,  71  Neb. 
124,  98  N.  W.  436,  all  reaffirming  rule;  Perkins  v.  Cooper  (Cal.)i 
24  Pac.  377,  written  authority  from  one  of  several  executors,  which 
shows  that  he  was  acting  as  executor,  insufficient;  Kennedy  v. 
Merickel^  8  Cal.  App.  380,  97  Pac.  82,  memorandum  need  not  state 
amount  of  commission,  but  recovery  may  be  had  upon  quantum  meruit; 
Beahler  y.  Clark,  32  Ind.  App.  225,  68  N.  E.  614,  denying  recovery  on 
common  count  for  selling  real  estate  under  oral  employ;nent;  Keith 
V.  Smith,  46  Wash.  134,  89  Pac.  474,  memorandum  silent  as  to  amount 
of  commission  insufficient. 

Distinguished  in  Bradford  ▼.  Laffey,  11  Haw.  464,  and  Friedman  t. 
Suttle,  10  Ariz.  62,  85  Pac.  728,  9  L.  B.  A.  (n.  s.)  933,  both  holding, 
in  absence  of  statute,  agreement  to  compensate  broker  for  selling  real 
estate  need  not  be  in  writing;  Pelrce  v.  Wheeler,  44  Wash.  329,  87 
Pac.  362,  broker's  agreement  of  sale,  though  not  authorized  by  writing, 
will  bind  his  principal. 

Necessity  That  Authority  of  Agent  to  purchase  or  sell  realty  be 
written  to  enable  him  to  recover  compensation.  See  note,  9  L.  B.  A. 
(n.  8.)  935. 

62  Oal.  303-310,  PEOPLE  ▼.  WESTIiAKE. 

It  is  not  Error  to  Charge  that  in  order  to  Justify  homicide  in  self- 
defense,  there  must  be  a  well-founded  belief  that  it  was  absolutely 
necessary. 

Disapproved  in  People  v.  Webster,  13  Cal.  App.  353,  109  Pac.  639, 
but  holding  error  cured  by  other  instructions. 

Self-defense  Set  Up  by  Aocased  who  began  conflict.  See  note,*  45 
L.  B.  A.  688,  691,  707,  709,  711. 

Belatiye  Position  of  Defendant  and  deceased  when  fatal  shot  was 
fired  is  not  a  matter  for  expert  testimony. 

Approved'  in  People  v.  Overacker,  15  Cal.  App.  633,  115  Pac.  760, 
and  Jones  v.  State,  44  Fla.  80,  32  So.  795,  both  reaffirming  rule; 
People  V.  Heacock,  10  Cal.  App.  453,  455,  102  Pac.  544,  545,  expert 
testimony  as  to  whether  or  not  death  was  accidental  inadmissible; 
Price  T.  United  States,  2  Okl.  Cr.  452,  139  Am.  St.  Bep.  930,  101  Pac 
1038,  expert  evidence  as  to  position  of  arm  of  deceased  when  he  re- 
ceived fatal  wound,  inadmissible. 

62  CaL  311-319,  BEMINaTON  SEWING  MAOHINE  OO.  v.  COLE. 

Bnle  as  to  Change  of  Venue  stated. 

Cited  in  Hartley  v.  Fraser,  16  Cal.  App.  566,  117  Pac.  685,  where 
there  is  party  defendant  who  is  not  necessary  party,  his  codefendant 
may  have  cause  transferred  to  county  of  his  residence;  Bead  v.  San 
Diego  Union  Co.  (Cal.),  65  Pac.  568,  where,  in  action  against  three 
defendants,  two  of  whoni  are  residents  and  third  a  nonresident  of 
county,  residents  are  proper  parties,  and  there  is  no  allegation  of 
their  refusal  to  join,  nonresident  is  entitled  to  change  of  venue; 
Cochrane  v.  McDonald,  4  Cof.  Prob.  545,  to  point  that  all  defendants 
must  join  in  motion  to  change  venue  under  section  396,  Code  of  Civil 
Procedure.  ^ 

Plaintiff  cannot,  by  Joining  Unnecessary  Parties,  take  away  right 
to  move  for  change  of  venue. 
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Approved  in  Cochrane  v.  McDonald,  4  Cof.  Prob,  539,  542,  bat 
holding  role  inapplicable  to  facts. 

62  OaL  320-336,  NEHBBA8  v.  CENTBAL  PAOIFIO  B.  B.  GO. 

Whan  It  Clearly  Appears  from  tbe  Undisputed  Facts  that  a  party 
has  not  exercised  due  care,  question  is  one  of  law  for  the  court. 

Approved  in  Williams  v.  Southern  Pac.  B.  Go.  (Cal.),  11  Pac.  850, 
one  who  goes  to  sleep  on  a  railroad  track  is  guilty  of  negligence  as  a 
matter  of  law. 

Oontzibutory  KegUgence  is  an  AiArmatlTS  Defense  to  be  proved 
affirmatively  by  the  defendant.^ 

Approved  in  Wistrom  v.  Bedlick  Bros.,  Inc.,  6  Cal.  Apg.  675,  93 
Pac.  1049,  reaffirming  rule. 

In  Action  for  Deatb  of  Ohildien,  damages  are  nat  limited  to  pe- 
cuniary injury  from  loss  of  their  services. 

Approved  in  Bond  v.  United  Bailroads,  159  Cal.  282,  113  Pac.  371, 
pecuniary  loss  from  deprivation  of  services  of  child,  reasonably  to  be 
expected  after  minority,  may  be  considered. 

Dnty  of  Train  Employees  Approaching  Crossing  where  traveler's 
view  of  track  is  obstructed.    See  note,  22  L.  B.  A.  (n.  s.)  234. 

Miscellaneous. — Cited  in  Alder  Co.  v.  Fleming,  159  Fed.  597,  86 
C.  C.  A.  419,  right  of  recovery  for  wrongful  death  exists  in  Montana 
under  statute  similar  to  section  377,  California  Code  of  Civil  Pro- 
cedure. 

62  CaL  339-342;  DANIELWITZ  ▼.  SHEPPABD. 

Contract  of  Admlnistratrtz  and  heir  of  estate  to  pay  eommission 
for  sale  of  realty  belonging  thereto  is  invalid. 

Approved  in  Cochran  v.  Zachery,  137  Iowa,  591,  126  Am.  St.  Bep. 
307,  115  N.  W.  488,  16  L.  B.  A.  (n.  s.)  235,  contract  by  which  executor 
and  trustee  named  in  will  joined  with  other  heirs  and  devisees  to  set 
it  aside  is  invalid. 

Liability  of  Estate  for  Commisslans  of  Sales  broker  or  agent.  See 
note,  64  L.  B.  A.  555. 

62  Cal.  343-^48,  DEWET  ▼.  FBANS  BBOS.  ft  CO. 

Disappointment  is  not  Surprise  in  legal  sense. 

Approved  in  Porter  v.  Anderson,  14  Cal.  App.  726,  113  Pae.  850, 
adverse  ruling  upon  question  of  law  is  not  surprise;  Kroger  v.  Byan, 
83  Ohio  St.  307,  94  N.  E.  431,  motion  properly  denied  where  mover 
did  not  ascertain  what  his  witness  really  knew,  and  did  not  ask  for 
continuance  to  supply  evidence. 

62  CaL  348-373,  HAYWABD  v.  BOOEBS. 

A  Sale  of  Stock  Certificates  Pledged  will  not  amount  to  conversion, 
if  pledgee  has  similar  certificates  ready  for  redemption. 

Approved  in  Bell  v.  Bank  of  California,  153  Cal.  239,  94  Pac.  892, 
complaint  asking  for  redemption  of  shares  which  have  passed  out 
of  possession  of  pledgee  must  allege  that  defendant  has  other  shares 
out  of  which  performance  may  be  adjudged. 

Conversion  of  Pledged  Property  by  invalid  sale.  See  note,  43  L. 
B.  A.  739. 
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62  OaL  S77-S86,  PEOPLE  v.  HAldLTOK. 

AceiuMd  has  No  Bigbt  to  Examine  JuofB  for  avowed  purpose  of 
determiniiig  whether  he  will  challenge  them  peremptorily. 

Beaffirmed  in  People  ▼.  Trask,  7  CaL  App.  105,  93  Pae.  898. 

Oonnsel's  Bight  to  Thramlne  Juror  on  his  voir  dire  to  determine 
whether  to  exercise  right  of  peremptory  challenge.  See  note,  109 
Am.  8t.  Bep.  566. 

Defense  of  Insanity  tn  Criminal  Case  must  be  proved  by  elear  pre- 
ponderance of  evidence. 

Approved  in  Hurst  v.  State,  40  Tex.  Cr.  3S7,  50  8.  W.  721,  holding 
instructions  stated  rule  correctly. 

Measure  of  Proof  of  Insanity  in  criminal  cases.  See  note,  39  Ij. 
B.  A.  741,  742. 

62  OaL  385-S94,  MONTOOMEBT  v.  MEBRHJi, 

Where  Answer  Is  Frivolous  court  may  grant  motion  for  judgment 
on  pleadings. 

Approved  in  Crew  v.  Hutcheson,  115  Ga.  531,  42  8.  E.  25,  court  may 
ex  mere  motu  refuse  to  allow  defendant  to  prove  defense  which  is  bad 
in  law. 

62  Oal.  394-388,  OOOIDENTAIi  BIJ>0.  it  LOAN  ASSN.  T.  SUUiI- 
VAN. 
nnes  In  Building  and  I>oaa  Associations.    See  note,  35  L.  B.  A* 
218,  221. 

62  Oal.  399-400,  DOVE  T.  NUNAK. 

In  Order  to  Procure  the  Exemption  of  two  horses  under  the  sixth 
subdivision  of  section  690,  Code  of  Civil  Procedure,  it  must  appear 
that  exemptioner  habitually  earns  his  living  thereby. 

Approved  in  Van  Lue  v.  Wahrlich-Cornett  Co.,  12  Cal.  App.  751, 
108  Pac.  718,  same  person  cannot  enjoy  exemption  as  farmer  under 
subdivision  3  and  teamster  under  subdivision  6>  section  690,  Code  of 
Civil  Procedure. 

62  OaL  401-406,  HOBGAN  Y.  AMIOK. 

Grain  Harvested  from  Ijands  constituting  homestead  is  not,  as  such, 
exempt  from  execution. 

Approved  in  In  re  Sullivan,  148  Fed.  818,  78  C.  C.  A.  505,  standing 
com  on  homestead  of  bankrupt,  which  had  fully  matured  at  date  of 
bankruptcy,  is  not  exempt  under  Iowa  statute. 

Disapproved  in  Neblett  v.  Shackleton,  111  Ya.  712,  69  S.  E.  947, 
tobacco  gathered  from  homestead  is  exempt  from  execution. 

62  Oal.  407-410,  FABMEB8'  00-OPEBATIVE  UNION  Y.  THBE8HEB. 

,  The  Legislature  cannot  Extend  the  Offtce  of  the  writ  of  prohibition 
so  as  to  include  ministerial  functions. 

Approved  in  MeOinnis  v.  San  Jose,  153  Cal.  714,  96  Pac.  368,  man- 
damus will  not  lie  to  control  discretion  of  council  in  matter  of  ad- 
vertising application  for  street  railroad  franchise;  State  v.  Durand, 
36  Utah,  102,  104  Pac.  763,  legislature  cannot  convert  writ  of  prohibi- 
tion into  mere  writ  of  review. 

Wnt  of  Prohibition.    See  note,  111  Am.  St.  Bep.  943. 
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62  GaL  411-413,  PEOPLE  ▼.  MITCHEIJi. 

It  Is  Oronnd  for  Bevenal  for  counsel  to  state  facts  pertinent  to  the 
issue,  but  not  in  evidence. 

Approved  in  Danford  ▼.  State,  53  Fla.  25,  43  So.  600,  error  to  permit 
prosecuting  attorney  to  read  from  paper  under  circumstances  sug- 
gesting that  it  contained  testimony  of  witness  at  preliminary  exami- 
nation, though  court  instructed  that  paper  was  not  evidence. 

Distinguished  in  People  v.  McRoberts,  1  Cal.  App.  27,  81  Pac.  735, 
where  district  attorney  simply  rebutted  inference  that  might  have 
been  drawn  from  fact  that  certain  evidence  was  not  introduced. 

Beversal  of  Conviction  Becaiuie  of  Unfair  or  irrelevant  argument 
or  statements  by  prosecuting  attorney.  See  note,  46  Ij.  B^  A.  658, 
671. 

Ooonael's  Bight  to  Befer  in  Argdment  to  witness'  refusal  to  testify 
as  evidence  of  defendant's  guilt.     See  note,  121  Am.  St.  Bep.  809. 

62  Oal.  413-416,  ESTATE  OF  LOSHE. 

Wlien  Claim  Against  Estate  of  ]>eced«it  has  been  duly  allowed, 
burden  of  proof  is  on  contestant  of  such  claim. 

Approved  in  Thompson  v.  Bank  of  California,  4  Cal.  App.  669,  88 
Pac.  990,  allowance  of  contingent  claim  against  estate  of  decedent 
cannot  be  regarded  as  judgment  on  which  payment  may  be  ordered; 
Shiels  V.  Nathan,  12  Cal.  App.  616,  108  Pac.  39,  applying  rule  to 
stranger  to  estate;  In  re  More's  Estate  (Cal.),  54  Pac.  150,  judgment 
obtained  by  administrator  against  estate  of  decedent  under  section 
1510,  Code  of  Civil  Procedure,  is  prima  facie  evidence  of  correctness 
of  claim. 

62  Cal.  42&-440,  HILL  ▼.  FIKIGAN. 

Pledgee  cannot  Purchase  Property  pledged,  except  by  direct  deal- 
ing with  pledgor. 

Approved  in  Beeves  v.  Bruening,  16  N.  D.  401, 114  N.  W.  314,  vendor 
of  personalty  cannot  buy  same  at  tale  held  to  enforce  his  lien. 

62  CaL  440-442,  BABBETT  T.  BIMa 

Sale  Under  Order  in  Insolvency  Proceedings  for  sale  of  homestead 
passes  no  title. 

Approved  in  Boggs  v.  Dunn,  160  Cal.  287,  116  Pac.  745,  judgment  is 
not  lien  on  property  covered  by  valid  declaration  of  homestead. 

62  CaL  448-464,  HABMON  ▼.  PAGE. 

Court  of  Equity  will  Compel  Stockholder  in  insolvent  corporation 
to  pay  in,  for  benefit  of  creditor,  amount  of  capital  stock  which  he 
has  subscribed. 

Approved  in  Turner  v.  Fidelity  Loan  Concern,  2  Cal.  App.  135,  136, 
138,  83  Pac.  67,  68,  69,  before  relief  can  be  granted,  assessment  must 
be  levied;  Blood  v.  La  Serena  Land  etc.  Co.,  150  Cal.  768,  89  Pac. 
1092,  creditor  may  sue  any  stockholder  and  recover  from  him  his 
total  debt. 

Distinguished  in  Miller  v.  Lane,  160  Cal.  9^,  116  Pac.  60,  action 
in  California  against  resident  stockholder  of  insolvent  Colorado  cor- 
poration is  governed  by  lex  fori  as  to  form  of  action  and  it  is  barred 
in  three  years. 
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Liability  to  Corporations  of  BubscrilMrB  to  Stock.  See  note,  93 
Am.  St.  Bep.  359. 

Bomedy  by  Bill  in  Equity  to  eompel  stockholders  to  pay  in  amount 
of  capital  stock  is  not  taken  away  by  concurrent  statutory  remedies. 

'Approved  in  Watkins  t.  Wilhoit  (Gal.),  35  Pac.  649,  creditor's  bill 
to  set  aside  yoid  assignment  for  benefit  of  creditors. 

Equltablo  Bomedy  to  Subject  Cbosos  in  Action  to  judgment  after 
return  of  no  property  found.     See  note,  63  L.  B.  A.  693,  694,  701. 

A  Defendant  cannot  Avail  Himself  of  statute  of  limitations  by  de- 
murrer, unless  it  affirmatively  appears  from  complaint  that  action 
is  barred. 

Approved  in  Palmtag  t.  Boadhouse  (Cal.),  34  Pac.  112,  reaffirming 
rule;  Chemung  Min.  Co.  v.  Hanley,  9  Idaho,  794,  77  Pac.  228,  bar  of 
statute  cannot  be  set  up  by  general  demurrer. 

Limitation  of  Actions  on  Obligations  payable  on  or  after  demand. 
See  note,  136  Am.  St.  Rep.  479. 

Effect  of  Transfer  of  Stock  upon  liability  for  unpaid  subscription* 
See  note,  47  L.  B.  A.  254. 

62  Cal.  468-473,  PEOPLE  ▼.  TAMKIK. 

Threats  Made  by  Deceased  against  defendant  charged  with  homicide 
are  admissible  to  determine  who  wns  assailant  in  fatal  encounter,  and 
are  also  admissible,  if  communicated  to  defendant,  to  determine 
whether  he  was  justified  in  believing  himself  in  imminent  danger. 

Approved  in  People  v.  Lamar,  148  Cal.  574,  575,  83  Pac.  997,  evi- 
dence of  reputation  of  deceased,  known  to  defendant,  as  being  quarrel- 
some and  dangerous  when  intoxicated,  is  admissible. 

Evidence  of  Antecedent  Threats  on  trial  for  homicide.    See  note, 

3  L.  B.  A.  (n.  s.)  524,  526. 

Insulting  Words  or  Conduct  as  provocation  to  homicide.    See  note, 

4  L.  B.  A.  (n.  s.)  154. 

Self-defense  Set  Up  by  Accused  who  began  conflict.  8ee  note,  45 
L.  B.  A.  697. 

62  Cal.  47^-482,  HUEBSTAL  T.  MUIB. 

Bemedies  of  Plaintiff  Dispossessed  after  being  put  in  possession 
under  judgment  in  ejectment.     See  note,  135  Am.  St.  Bep.  649. 

62  Cal.  482-483,  PEOPLE  ▼.  GBIGSBY. 

Admission  of  'Duo  Service'*  of  notice  of  appeal  is  admission  of  ser- 
vice after  filing. 

Beaffirmed  in  People  v.  Schmitz,  7  Cal.  App.  344,  94  Pac.  409. 

62  Cal.  484-488,  FESSEKDEN  T.  SUMMEBS. 

In  Determining  Effect  of  Indorsement,  code  sections  on  negotiable 
instruments  control  those  on  guaranty. 

Approved  in  State  v.  Campbell,  3  Cal.  App.  605,  86  Pac.  841,  section 
395,  Code  of  Civil  Procedure,  controls  section  433,  Political  Code,  as  to 
place  for  trial  of  action  to  recover  official  moneys  in  hands  of  super- 
intendent of  state  asylum;  Bockfield  v.  First  Nat.  Bank,  77  Ohio  St. 
329,  83  N.  E.  395,  14  L.  B.  A.  (n.  s.)  842,  holding,  under  negotiable 
instruments  act,  that  one  placing  his  name  on  back  of  note  at  or 
before  delivery  is  indorser. 
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Liability  of  Stranger  IndoiBing  Commexcial  Paper  before  delivery. 
Bee  note,  18  U  B.  A.  33. 

62  Cal.  490-491,  EX  PABTE  OLABS. 

Sections  284  aud  286,  Code  of  Oiyll  Procedure,  as  to  substitatioii 
of  attorneys,  have  no  application  to  a  criminal  ease. 

Beaffirmed  in  People  v.  Oarnett,  9  Gal.  App.  200,  98  Pae.  249. 

62  OaL  493-495,  PEOPLE  T.  AH  FOOE. 

Crime  of  Offering  to  Bribe  Executive  Ofleer  is  complete  without 
tender  or  production  of  money. 

Approved  in  State  v.  Woodward,  182  Mo.  407,  81  S.  W.  862,  applying 
rule  to  prosecution  for  attempting  to  corrupt  juror. 

Bribery  and  Solicitation  of  Bribe.    See  note,  116  Am.  St.  Bep.  39. 

62  CaL  496-503,  BOSTWICE  v.  McEVOT. 

Wben  Note  Secured  by  Mortgage,  though  not  due  at  commencement 
of  action,  falls  due  before  trial,  foreclosure  may  be  decreed. 

Distinguished  in  Kyle  v.  Hamilton  (Gal.),  68  Pac.  486,  where  mort- 
gage foreclosure  is  based  on  mortgage  snperseded  by  deed  given  as 
security,  and  mortgage  contains  attorney  fee  clause,  not  contained  in 
deed,  foreclosure  decree  allowing  attorney's  fee  is  erroneous. 

Suretyship  as  Defense  to  Action  on  note  must  be  pleaded  in  answer. 

Beaffirmed  in  Osborn  v.  Hamilton,  16  Gal.  App.  636,  117  Pac.  787. 

Nature  and  Elements  of  Eacro-WB.  See  note,  130  Am.  St.  Bep.  936| 
966. 

62  CaL  508,  PEOPLE  ▼.  HABVET. 

Tbe  Supreme  Court  has  No  Original  Jarisdlctlon  to  try  title  to  an 
office. 

Distinguished  in  Potomac  Oil  Go.  v.  Dye,  10  Gal.  App.  539,  102  Pac. 
679,  granting  mandamus  to  compel  ex-officer  of  private  corporation  to 
deliver  books  and  papers  to  his  successor. 

62  Cal.  515-516,  BOEDING  ▼.  PEBASSO. 

Judgment  Beveraed  Becanse  Findings  do  not  respond  to  issues  made 
by  pleadings. 

Approved  in  Dillon  Implement  Go.  v.  Gleaveland,  32  Utah,  7,  88  Pae. 
672,  reversing  where  court  failed  to  find  on  all  material  issues. 

Distinguished  in  Newman  v.  Maldonado  (Gal.),  30  Pac.  834,  judg- 
ment will  not  be  reversed  for  failure  to  find  on  issues,  unless  ap- 
pellant shows  that  evidence  was  presented  thereon. 

What  is  Community  Property.    See  note,  126  Am.  St.  Bep.  120. 

62  Cal.  516-518,  HEWES  ▼.  CABVILLE  MFG.  CO. 

Order  of  Serving  and  Filing  Notice  of  appeal,  under  section  940, 
Gode  of  Givil  Procedure,  is  immaterial. 

Approved  in  People  v.  Schmitz,  7  Gal.  App.  343,  94  Pac.  409,  apply- 
ing rule  to  appeal  in  crimdntal  case  under  section  1240,  Penal  Gode. 

62  Cal.  518-522,  PEOPLE  ▼.  NICHOLS. 

Instruction  as  to  Credibility  of  Defendant,  as  witness,  upheld. 

Approved  in  People  v.  Byan,  152  Gal.  368,  92  Pae.  855,  refusing 
to  reverse  on  account  of  similar  instruction. 
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62  OaL  624-634,  EX  PABTE  BEBNEBT. 

Oi^  Habeas  Corpus  on  Behalf  of  One  sentenced  under  void  judg- 
ment, court  will  not  direct  that  proper  judgment  be  entered. 

Distinguished  in  Matter  of  Smith,  152  Cal.  568,  93  Pac.  192,  Yoid 
judgment  under  which  prisoner  cannot  be  held  does  not  have  effect 
of  vacating  valid  process  under  which  he  can  be  held. 

Disapproved  in  Ex  parte  Tani,  29  Nev.  390,  91  Pac.  138,  13  L.  B.  A. 
(n.  8.)  518,  on  habeas  corpus,  invalid  direction  as  to  place  of  impris- 
onment may  be  rejected  as  surplusage. 

Effect  of  Excessive  Sentoice.    See  note,  45  L.  B.  A.  140,  143. 

62  Oal.  534-636^  EX  PABTE  OBITTENBEN. 

Upon  Judgment  Imposing  Fine  for  contempt,  court  may  direct  that 
party  stand  committed  until  fine  is  paid. 

Approved  in  In  re  Davis,  11  Haw.  599,  reaffirming  rule;  Ex  parte 
Karlson,  160  Cal.  381,  117  Pac.  448,  upholding  judgment  for  contempt 
imposing  fine  and  providing  for  imprisonment  at  rate  of  one  day's 
imprisonment  for  each  two  dollars  of  fine;  In  re  Sullivan,  3  Cal.  App. 
195,  84  Pac.  781,  judgment  imposing  fine  for  assauH  with  deadly 
weapon  may  direct  that  accused  be  imprisoned  until  fine  is  paid;  Ex 
parte  Dickens,  162  Ala.  285,  50  So.  222,  court  might  commit  surviving 
partner  to  prison  until  he  obeyed  order  to  deliver  property  in  his 
hands  to  receiver. 

Disapproved  in  dissenting  opinion  in  Ex  parte  Karlson,  160  Cal. 
387,  117  Pac.  451,  majority  upholding  judgment  for  contempt  imposing 
fine  and  providing  for  imprisonment  until  fine  is  paid  at  rate  of  one 
day's  imprisonment  for  each  two  dollars  of  fine. 

62  OaL  538-542,  EX  PABTE  OASINELLO. 

Board  of  SnpervlBOrs  may  Prohibit  dumping  of  garbage  except  in 
designated  places. 

Approved  in  Merced  Falls  Gas  etc.  Co.  v.  Turner,  2  Cal.  App.  722, 84 
Pac.  240,  city  authorities  have  power  by  reasonable  regulations  to 
compel  electric  lighting  company  to  change  location  of  its  poles. 

Municipal  Power  Over  Nuisances  affecting  safety,  health,  and  per- 
sonal comfort.    See  note,  38  L.  K.  A.  315. 

Municipal  Po>wer  Over  Nuisances  affecting  highways  and  waters. 
See  note,  39  L.  B.  A.  653. 

Decision  Against  Constltntional  Bight  as  a  nullity  subject  to  col- 
lateral attack.     See  note,  39  L.  R.  A.  456. 

62  CaL  545,  NEWMAN  v.  StJPEBIOB  OOUBT. 

When  Appeal  may  be  Taken  party  is  not  entitled  to  certiorari. 

Approved  in  St.  Paul  etc.  By.  Co.  v.  Blakemore,  17  N.  D.  73,  114 
N.  W.  732,  holding  certain  order  made  after  judgment  to  be  appeal- 
able &nd,  therefore,  not  reviewable  on  certiorari. 

62  OaL  545-548,  HOKE  v.  PEBDUE. 

Swamp  Land  District  is  public  corporation. 

Approved  in  People  v.  San  Joaquin  Valley  Agricultural  Assn.,  151 
Cal.  805,  91  Pac.  744,  district  agricultural  association  is  public  corpo- 
ration; Whipple  V.  Tuxworth,  81  Ark.  402,  99  S.  W.  90,  improvement 
district  organized  by  city  council  is  corporation. 

Legally  of  Swamp  Land  District  cannot  be  collaterally  attacked. 
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Approved  in  Beclamation  Diat.  No.  70  v.  Sherman,  11  Cal.  App.  409, 
105  Pac.  281y  legality  of  reclamation  district  cannot  be  attacked  in 
proceeding  to  enforce  lien  of  aasessment. 

62  GaL  557-558,  PEOPLE  ez  reL  HAINES  ▼.  HENBT. 
Vnio  are  City  Ofllcen.    See  note,  14  L.  B.  A.  647. 

62  Cal.  562,  PEOPIJS  ▼.  HABTBiAN. 

EYid«nce  of  Otliar  Orimas  in  criminal  caaee.  See  note,  62  L.  B.  A. 
197. 

62  OaL  580-602,  SAK  FBAKOI8CO  OA8  LIGHT  CO.  ▼.  DUNN. 

Delegation  of  Municipal  Power  as  to  Ucenae,  franchise,  and  build- 
ings.   See  note,  20  L*.  B.  A.  726. 

62  Cal.  602-610,  COFFEY  ▼.  QBEENFIELD. 

Grounds  of  Motion  for  l^onsuit  must  be  specified. 

Approved  in  Schroeder  v.  Mauzy,  16  Cal.  App.  450,  118  Pac.  462, 
reaffirming  rule;  De  Leonis  t.  Hammel,  1  Cal.  App.  396,  82  Pac.  352, 
reversing  when  record  failed  to  show  any  specified  ground  of  motion 
for  nonsuit;  Mackel  v.  Bartlett,  33  Mont.  132,  82  Pac.  798,  on  appeal 
from  order  of  nonsuit,  sufi&ciency  of  complaint  will  not  be  considered, 
where  it  was  not  made  ground  of  motion  for  nonsuit. 

Distinguished  in  Kavanaugh  v.  Flavin,  35  Mont.  136,  88  Pac.  766, 
where  defense  of  laches  is  made  out,  court  may  dismiss  case  of  ite 
own  motion. 

The  Pleading  of  an  Intervener  claiming  to  be  an  innocent  purchaser 
without  notice  is  insufllcient,  unless  it  contains  proper  averments  to 
that  effect. 

Approved  in  Bechtol  v.  Bechtol,  2  Alaska,  399,  petition  in  interven- 
tion must  state  facts  sufficient,  if  admitted,  to  support  decree  for 
intervener;  Howe  v.  Meriwether,  172  Fed.  869,  97  C.  C.  A.  288,  one 
applying  to  be  made  party  to  action  of  ejectment  must  plead  facts 
showing  that  he  has  a  direct  and  immediate  interest  in  the  property. 

Intervention.    See  note,  123  Am.  St.  Bep.  289. 

62    Cal.  610-611,  DILLA  v.  BOHALL. 

Conclusiveness  of  Prior  Decisions  on  subsequent  appeals.  See  note, 
34  L.  B.  A.  321. 

62  Cat  611-613,  EOGEB8  V.  BiAHONET. 

Whole  Charge  cannot  be  Excepted  to  Generally. 

Approved  in  Love  v.  Anchor  Baisin  Vineyard  Co.  (Cal.),  45  Pac 
1046,  reaffirming  rule. 

Acquittal  or  Discliarge  on  Criminal  Charge  as  evidence  of  want  of 
probable  cause.    See  note,  64  L.  B.  A.  478. 

62  Cal.  613-614,  ESTATE  OF  DEAN. 

Order  Setting  Aside  Decree  of  Settlement  of  final  account  of  exec- 
utor and  vacating  decree  of  distribution  is  not  appealable. 

Approved  in  In  re  Kelly's  Estate,  31  Mont,  357,  78  Pac.  579,  order 
refusing  to  vacate  decree  of  distribution  and  settlement  of  final  ac- 
count is  not  appealable;  dissenting  opinion  in  Estate  of  Silva,  15  Haw. 
17,  majority  holding  order  directing  attorney  to  pay  into  court  fee 
received  from  clients  out  of  proceeds  of  final  distribution  to  be  appeal- 
able. 
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62  OaL  618,  CENTRAL  PACIFIC  S.  B.  CO.  t.  8X7PEBIOB  COTJBT. 

Writ  of  ProhlbitioxL    See  note,  111  Am.  St.  Bep.  948. 

62  Cal.  618^22,  45  Am.  B«p.  663,  MABTIN  ▼.  THOMPSON. 

One  in  Adverse  PosBeaslon  of  Landa  under  claim  of  title  is  entitled 
to  grain  sown  and  harvested  by  kim. 

Distinguished  in  Myer  ▼.  Boberts,  50  Or.  83,  126  Am.  St.  Bep.  733, 
89  Pac.  1052,  12  L.  B.  A.  (n.  s.)  194,  rule  does  not  apply  to  one  who 
wrongfully  secures  possession  of  land  by  injunction  after  landlord 
had  re-entered  for  condition  broken. 

Title  by  Aceeaelon  to  Crops,  Fruit,  and  Timber,  wrongfully  severed. 
See  note,  32  L.  B.  A.  424. 

Sale  or  Mortgage  of  Future  Orops.    See  note,  23  L.  B.  A.  456. 

It  cannot  be  Said  That  the  Court  abused  its  discretion  in  denying 
leave  to  amend  where  there  is  no  specification  of  any  amendment. 

Approved  in  Barling  v.  Newlands,  112  Cal.  500,  44  Pac.  817,  reaffirm- 
ing rule;  Loeffler  v.  Wright,  13  Cal.  App.  232,  109  Pac.  272,  where 
plaintiff,  after  demurrer  sustained  without  leave  to  amend,  did  not  ask 
leave  to  file  another  amended  complaint. 

Trying  Title  to  Land  in  Beplevin.    See  note,  79  Am.  St.  Bep.  24. 

Beplerin  by  or  Against  One  in  Adverse  PosBeesion  of  land  for  things 
severed.    See  note,  69  L.  B.  A.  734. 

62  CaL  622-623,  liABTIN  ▼.  DUBAND. 

Beplevin  by  or  Against  One  in  Adverse  Possessioii  of  land  for 
things  severed.    See  note,  69  L.  B.  A.  734. 

62  Cal.  62S-641,  BBICKELI.  v.  BATCHELBEB. 

Mortgage  Held  to  Qlve  Mortgagee  power,  upon  default  in  monthly 
payment  of  interest,  to  bring  action  to  foreclose. 

Distinguished  in  Hall  v.  Jameson,  151  Cal.  613,  614,  121  Am.  St 
Bep.  137,  91  Pac.  521,  12  L.  B.  A.  (n.  s.)  1190,  sale  under  power  con- 
tained in  mortgage,  before  maturity  of  note,  did  not  operate  to  accel- 
erate maturity  of  unpaid  balance  of  note. 

Miscellaneous.— Cited  in  Whelan  v.  Brickell  (Cal.),  3d  Pac.  397, 
subsequent  phase  of  same  litigation. 

62  CaL  641-646,  SAN  FBANCISCO  GAS  CO.  v.  BBICKWEDEL. 

Tax  has  Force  of  Ezecntion  against  person  and  lien  has  force  of 
execution  against  property. 

Approved  in  Estate  of  Johnson,  4  Cof.  Prob.  509,  executor  must  re- 
move tax  liens  from  property  sold  belonging  to  estate. 

No  Indebtedness  Incurred  by  a  Municipality  in  any  one  year  can 
be  paid  out  of  the  revenue  of  a  future  year. 

Approved  in  County  of  Tehama  v.  Sisson,  152  Cal.  172,  178,  92  Pac. 
67,  69,  attempt  to  evade  constitutional  provision  by  fictitious  sale  and 
repurchase  of  county  property. 

Wbat  Constitates  "Indebtedness"  of  Municipality  within  consti- 
tutional and  statutory  restrictions.    See  note,  23  L.  B.  A.  406. 
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es  Oal.  3-6,  MABTIK  T.  THOMPSON. 

Recordation  of  Chattel  Mortgage  is  equiralent  to  immediate  deliv- 
ery and  continned  change  of  poaeession. 

Approved  in  Hopper  ▼.  Keys,  152  Cal.  493,  92  Pac.  1019,  failure  to 
record  chattel  mortgage  in  county  to  which  property  has  been  removed 
within  thirty  days  invalidates  mortgage  as  to  creditors,  unless  posses- 
sion is  taken  within  that  time. 

Mortgagees'  Bight  of  Action  againat  third  persons  for  invasion  of 
their  rights.     See  note,  109  Am.  8t.  Bep.  434. 

Sale  or  Mortgage  of  Future  Grope.    See  note,  23  L.  B.  A.  473. 

63  OaL  5-9,  ESTATE  OF  SBABBOBO. 

Petition  to  Bevoko  Probate  of  Will  must  be  delivered  to  clerk  of 
court  before  expiration  of  year  after  probate. 

Approved  in  Estate  of  Parsons,  159  Cal.  428,  114  Pac.  571,  where 
petition  to  revoke  probate  was  flled  May  7,  1909,  and  order  dismissing 
petition  recited  will  admitted  May  4^  1909,  and  order  admitting  will 
contained  in  transcript  declared  it  was  admitted  on  that  date,  but 
certificate  of  filing  showed  May  12,  1908,  petition  properly  dismissed; 
Focha  v.  Estate  of  Focha,  8  Cal.  App.  577,  97  Pac.  322,  that  petition 
for  revocation  of  probate  was  filed  only  three  days  before  expiration 
of  year  and  citation  delayed  more  than  six  months  thereafter,  ample 
ground  for  dismissal;  Estate  of  Dalton,  2  Cof.  Prob.  99,  application 
for  revocation  of  probate  of  will  may  be  filed  within  year  after  pro- 
bate though  final  decree  of  distribution  has  been  made  and  executor 
discharged;  Old  Colony  St.  By.  v.  Thomas,  205  Mass.  537,  91  N.  E. 
1008,  mere  receipt  of  papers  on  appeal  by  clerk  or  assistant  clerk  at 
his  residence  is  not  entry  in  court. 

63  Oal.  12-16,  MOOBE  ▼.  JONES. 

What  iB  Oommunity  Property.  See  notee,  126  Am.  St.  Bep.  101; 
4  Cof.  Prob.  43. 

63  OaL  16-18,  DENNIS  T.  WINTEB. 

ProceedingB  With  Beference  to  Sale  of  land  belonging  to  decedent 
cannot  be  collaterally  attacked  except  for  want  of  jurisdiction. 

(1153) 
I  Csl.  Note»— 78  % 
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Approved  in  BurriB  t.  Kennedj  (CaL)»  38  Pae.  072,  refumng  to  set 
aside  sale  for  want  of  allegation  in  petition  as  to  value  of  property; 
Blackman  v.  Molhall,  19  8.  D.  544,  104  N.  W.  252,  ord«r  of  court 
authorising  sale  of  real  estate  conclusive  determination  of  sufficienej 
of  petition. 

68  OaL  19-20,  PEOPZ.E  T.  OAEOIA. 
Dying  DedarationB  aa  Evidenca.    Bee  note,  56  L.  B.  A.  431. 

es  Oal.  21,  SZ  PASTE  OCX. 

Xidgislature  haji  No  Autboi^lty  to  confer  upon  board  power  to  declare 
wlkat  acta  ahall  eonstitnte  a  misdemeanor. 

Approved  in  United  States  v.  Qrimand,  170  Fed.  212,  holding  void 
act  making  it  criminal  to  violate  any  regulation  of  the  Secretary  of 
the  Interior  for  the  protection  of  forest  reservations. 

Qnarantlne  Begulationa.    See  note,  26  L.  B.  A.  489. 

Authority  of  Legialatnre  to  Peoalise  Failure  to  obey  health  board. 
See  note,  6  L.  B.  A.  (n.  s.)  144. 

Decision  Against  Coftstitatlonal  Bight  as  a  nullity  subject  to  col- 
lateral attack.    See  note,  39  L.  B.  A.  455. 

63  CaL  22-27,  B0BEBT8  ▼.  COLXTMBET. 

In  Ejectment,  Under  General  Denial,  defendant  may  show  that  legal 
title  to  the  demanded  premises  had  vested  in  Mm  before  the  com- 
menicement  of  the  action. 

Approved  in  Jacob  v.  Garter  (Cal.)»  36  Pac  382,  defendant  may 
show  that  plaintiif  had  no  rigbt  of  entry  or  possession  when  action 
was  commenced. 

63  OaL  28-29,  PEOPLE  ▼.  80HMIDT. 

Malice  Aforethought  must  be  Alleged  in  indictment  for  murder, 
either  expressly  or  by  words  equivalent  in  their  import. 

Approved  i^  State  v.  Gibbons,  142  Iowa,  99,  120  N.  W.  475,  indict- 
ment for  murder  in  second  degree  need  not  allege  that  attempt  to 
procure  miscarriage  was  made  with  malice  aforethought. 

63  Oal.  30-33,  McOBEEBT  v.  FUIJUBB. 

Judgment  by  Oonsent  is  just  as  conclusive  as  if  case  had  been  tried 
on  the  merits. 

Approved  in  Hartford  Fire  Ins.  Co.  v.  King,  31  Tex.  Civ.  App.  642, 
73  S.  W.  74,  reaffirming  rule. 

63  Oal.  34-36»  CEBKEL  ▼.  WATEBBIAK. 

Liability  of  Servant  or  Agent  for  Oonversloii,  .trespass,  or  other 
positive  tort  against  third  parties  under  orders.  See  note,  50  L.  B.  A. 
C55. 

Liability  of  Agent  Toward  Principal  and  Third  Person,  respectively, 
for  money  or  property  received  in  course  of  agency.  See  note,  2  L.  Bw 
A.  (n.  s.)  660. 

63  Oal  36-38,  ESTATE  OF  BUBTON. 

Adverse  Olalm  of  Title  cannot  be  interposed  to  defeat  application 
for  probate  homestead. 

Approved  in  In  re  Tuohy's  Estate,  33  Mont.  247,  83  Pac.  491,  pro- 
bate court  cannot  try  title  on  application  for  sale  of  real  estate;  Caron 
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T.  Old  Beliabl^  Gold  Min.  Co.,  12  N.  M.  223,  78  Pac.  66,  probate  court 
cannot  determine  title  to  property  as  between  estate  and  stranger. 

Order  Setting  Apart  Probate  Homestead  for  widow  and  niinor 
children  withdraws  property  from  administration. 

Approved  in  Estate  of  Hayes,  1  Cof.  Prob.  552,  reaffirming  rule. 

Duty  of  Probate  Court  to  Set  Apart  Homestead  to  widow.    See  note, 

1  Cof.  Prob.  219,  556. 

« 

63  Cal.  Sa-39,  HOLUSTEB  ▼.  SHEBMAN. 

Property  Administered  by  Begents  of  state  university  is  exempt 
from  taxes. 

Approved  in  Henne  ▼.  Los  Angeles  County  (Oal.),  59  Pac.  781, 
assessor  should  deduct  amount  of  mortgage  held  by  regents  from 
assessed  valuation  of  land. 

Injonction  Against  Oollection  of  illegal  taxes.  See  note,  22  L.  B.  A. 
705. 

63  Cat  44-47,  HEINI£K  ▼.  OBOSS. 

A  Judgment  Ghranting  a  Perpetual  Injunction  is  not  suspended  dur- 
ing the  pendency  of  an  appeal. 

Approved  in  Wilkinson  v.  Dunkley- Williams  Co.,  141  Mich.  412,  104 
N.  W.  773,  reaffirming  rule;  State  v.  Barnett,  111  Mo.  App.  558,  86 
S.  W.  461,  semble,  that  appeal  from  judgment  forfeiting  liquor  license 
does  not  keep  license  in  force  pending  appeal. 

Distinguished  in  Clute  v.  Superior  Court,  155  Cal.  18,  123  Am.  St. 
Bep.  54,  99  Pac.  363,  injunction  restraining  hotel  manager  trom  acting 
as  such  is  suspended  by  appeal. 

Tbe  Existence  of  Power  to  Punish  Disobedience  of  injuilction  de- 
volves upon  court  the  duty  to  entertain  proper  application  on  the 
subject. 

Approved  in  Hill  y.  Superior  Court,  15  Oal.  App.  314,  114  Pac.  808, 
allowing  mandamus  to  compel  judge  to  bear  election  contest  after  he 
had  erroneously  decided  that  he  had  no  jurisdiction  because  notice 
prematurely  issued;  Scott  v.  Shields,  8  Cal.  App.  18,  96  Pac.  388,  court 
which  has  ordered  issuance  of  subpoena  to  witness  to  appear  before 
notary  must  compel  witness  to  complete  deposition;  Beirne  v.  Modern 
Nat.  Beserve,  42  Mont.  334,  111  Pac.  1033,  court  erred  in  holding  that 
it  had  no  discretion  to  permit  plaintiif  to  reopen  case  after  motion  for 
nonsuit. 

63  Cal.  47--50,  MABTEL  ▼.  MEEHAK. 

Nature  and  Elements  of  Unlawful  Detainer.  See  notOi  120  Am. 
St.  Bep.  37,  55. 

63  GaL  60-51,  WILLIAMS  ▼.  MOBE. 

Employment  of  One  Member  of  Firm  of  attorneys  is  ordinarily  em- 
ployment of  firm. 

Distinguished  in  Ostrander  v.  Capitol  Investment  etc.  Assn.,  130 
Mich.  315,  89  N.  W.  965,  attorney  with  standing  retainer,  who  enters 
in.to  partnership,  may  sue  for  salary  in  his  own  name,  though  partner 
assisted  in  services. 

Implied  Power  of  Attorney  to  Bind  Client  for  expenses  incidental 
to  trials  including  associate  counsel  fees.  See  note,  23  L.  B.  A.  (n.  s.) 
707. 
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63  OaL  63^56^  POBTEB  ▼.  HOPKINB. 

BacoTMT  on  InJimctKm  Bond  of  Attomeyif  Foes  necessarily^  ex- 
pended in  diseoMng  injunction.    See  note,  16  L.  B.  A.  (n.  e.)  55,  66. 

63  OaL  6&-62,  HOBAN  ▼.  ABBEY. 

The  Allowance  of  Tjaadtng  QneationB  upon  direct  examination  la 
within  th«  diacretion  of  the  court. 

Approved  in  Hefferlin  v.  Earlman,  29  Mont.  145,  74  Pae.  202,  re- 
affirming rule;  People  ▼.  Gregory,  8  Cal.  App.  745,  97  Pae.  915,  no 
abuse  of  discretion  in  permitting  leading  questions  to  child  ten  years 
old. 

Tha  Payment  of  a  Note  extinguishes  the  obligation,  and  cannot 
afterward  be  treated  as  a  purchase. 

Approved  in  Lynds  v.  Van  Valkenburgh,  77  Kan.  40,  93  Pae.  621, 
reaffirming  rule;  Porter  v.  Title  Guaranty  etc.  Co.,  17  Idaho,  373,  106 
Pae.  302,  27  L.  B.  A.  (n.  a.)  Ill,  where  money  due  mortgagor  is  paid 
upon  mortgage,  latter  becomee  liquidated  and  is  no  longer  subject  of 
transfer;  Chamock  v.  Jones,  22  S.  D.  134,  115  N.  W.  1073,  one  who 
pays  another's  note  by  mistake  is  not  entitled  to  subrogation. 

Effect  of  Pajnnent  of  Debt  by  Volnnteer  or  Stranger  to  original 
nndortaking.    See  note,  23  L.  B.  A.  120,  123,  124. 

Subrogation  of  One  Paying  Stranger's  Debt.  See  note,  16  L.  B.  A. 
(n.  s.)  233. 

63  CaL  62-66,  PEOPLE  T.  BABBT. 

If  tbe  Matter  Falsely  Sworn  to  is  circumstantially  material  or  tends 
to  give  credit  to  the  witness,  it  is  perjury. 

Approved  in  People  ▼.  Collins,  6  Cal.  App.  500,  92  Pae.  517,  indict- 
ment simply  alleging  that  false  testimony  was  material  is  sufficient; 
State  v.  Miller,  26  R.  I.  287,  58  Atl.  884,  testimony  of  accused  that  he 
was  offered  sum  of  money  to  keep  away  from  court  is  material. 

Distinguished  in  State  v.  Smith,  126  La.  138,  52  So.  245,  statement 
by  accused  as  to- her  motive  for  making  statement  out  of  court  imma- 
terial unless  statement  at  variance  with  her  testimony. 

Miscellaneous. — Cited  in  People  v.  Chadwick,  4  Cal.  App.  70,  87  Pae. 
387,  direct  evidence  in  trial  for  perjury  is  not  limited  to  denial  in 
ipsiseimis  verbis  of  testimony  given  by  defendant. 

63  Oal.  66-67,  KINQ  ▼.  FELTOK. 

In  an  Action  by  the  Assignee  of  an  insolvent  debtor,  the  fact  of 
assignment  must  be  alleged  in  the  complaint. 

Approved  in  Denver  etc.  B.  Co.  v.  Wagner,  167  Fed.  80,  92  C.  C.  A. 
527,  party  suing,  under  statute,  for  wrongful  death  must  plead  giving 
of  notice  required  by  statute. 

63  Oal.  6fr-70,  KELLT  v.  TEAGUE. 

If  Tenant  Bemain  in  Posseasion  after  breach  of  covenant  in  lease, 
which  cannot  afterward  be  performed,  unlawful  detainer  will  lie  with- 
out notice  to  perform. 

Approved  in  Buhman  ▼.  Nickels  ft  Brown  Bros.,  1  Cal.  App.  269, 
82  Pae.  86,  when  thirty  days'  notice  to  quit,  provided  for  in  lease, 
was  given,  further  notice  of  three  days  not  required  to  sustain  unlaw- 
ful detainer. 

Unlawful  Detainer.    See  note,  120  Am.  St.  Bep^  54,  63. 
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63  OaL  73-75»  LOBENZ  v.  JACOB. 

Bight  of  Eminent  Domain  cannot  be  Exercised  in  favor  of  owners  of 
mining  claims  to  enable  tbem  to  obtain  water. 

Approved  in  Sntter  County  v.  Nicole,  152  Cal,  694,  93  Pac.  874,  15 
L.  B.  A.  (n.  8.)  616,  enjoining  hydraulic  mining,  which  caused  damage, 
though  authorized  by  act  of  Congress. 

Uses  for  Whicli  Power  of  Eminent  Domain  cannot  be  exercised. 
See  note,  102  Am.  St.  Bep.  829. 

Exercise  of  Eminent  Domain  for  mining  road.  See  note,  1  L.  B.  A. 
(n.  8.)  978. 

Exercisability  of  Eminent  Domain  for  production  of  gold.    See  note, 

15  L.  R.  A.  (n.  8.)  617. 

Taking  Property  for  Irrigating  or  draining  private  lands.  See  note, 
1  L.  B.  A.  (n.  8.)  211. 

Eminent  Domain,  Combination  of  Public  and  private  uses.  See 
note,  21  L.  B.  A.  (n.  b.)  540. 

Existence  of  Pnblic  Use  as  question  for  courts.  See  note,  88  Am. 
St.  Rep.  934. 

Judicial  Power  Over  Eminent  Domain.  See  note,  22  L.  B.  A.  (n. 
B.)  26,  156. 

63  Csl.  78-79,  SHABP8TEIN  v.  FBIEDLANDEB. 

Conclusiveness  of  Prior  Decisions  on  subsequent  appeals.  See  note, 
34  L.  R.  A.  327. 

Miscellaneous. — Cited  in  Thompeon  v.  Bank  of  California,  4  Cal. 
App.  667,  88  Pac.  989,  trust  enforceable  against  all  who,  with  notice 
thereof,  come  into  possession  of  trust  property. 

63  Cal.  81-86v  NEWBILL  ▼.  WHITFIEU). 
Location  of  Mining  Claims.    See  note,  7  L.  B.  A.  (n.  s.)  863. 

63  CaL  86-95,  49  Am.  Bep.  78,  COLE  v.  SOPEBIOB  COUBT. 

Conrt  may  Fix  Compensation  of  attorney  employed  by  guardian  ad 
litem. 

Approved  in  Lund  v.  Superior  Court,  159  Cal.  440,  114  Pac.  570, 
denying  writ  of  review  to  determine  jurisdiction  of  probate  judge  to 
fix  fee  of  attorney  for  guardian  ad  litem  alleged  to  have  been  fixed 
by  judge  of  court  in  which  services  rendered,  where  record  shows  last 
judge  did  not  fix  fee  but  that  »ttorney  relies  on  contract  with  guard- 
ian; Estate  of  Lund,  1  Cof.  Prob.  154,  applying  rule  to  attorney  em- 
ployed by  administrator  to  sue  for  damages  for  death  of  intestate; 
Aronson  v.  Levison,  148  Cal.  367,  83  Pac.  155,  arguendo. 

Onardian  ad  Litem.    See  note,  84  Am.  St.  Bep.  948. 

Bights,  Duties  and  Powers  of  guardians  ad  litem  of  infants.  See 
notes,  97  Am.  St.  Rep.  1002;  3  Cof.  Prob.  22. 

Control  of  Onardian  ad  Litem  or  next  friend  over  suit.    See  note, 

16  L.  R.  A.  507.  ' 

63  Cal.  96-97,  TBASK  T.  CALIFOBNIA  ETC.  E.  B.  CO. 

Vice-principalship  as  Determined  With  Beference  to  character  of 
act  causing  injury.    See  note,  54  L.  B.  A.  69. 

63  Cal.  97-103,  LOUP  ▼.  CALIFOBNIA  ETC.  B.  B.  CO. 

Where  Defendant  is  Sned  as  a  corporation,  an  averment  of  its 
corporate  existence  is  necessary. 
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Difttinguished  in  Fegtiy  t.  Village  Blacksmith  Min.  Co.,  18  IdahO| 
540,  111  Pac.  130,  complaint  simply  referring  to  defendant  aa  a  corpo- 
ration if  tufficient  as  against  general  demurrer. 

Where  Contract  for  Railroad  Construction  provided  for  payments 
to  be  made  upon  estimates  of  engineer,  complaint  upon  contract  in- 
sufficient which  did  not  allege  such  estimates, 

Approved  in  Davisson  v.  East  Whittier  I/and  etc.  Co.,  153  Cal.  85, 
96  Pac.  89,  upholding  provision  in  building  contract  for  arbitration  as 
to  value  of  extra  work. 

Distinguished  in  Caetagnino  v.  Balletta  (Cal.),  21  Pac.  1097,  1099, 
no  allegation  of  performance  of  conditions  precedent  necessary  where 
complaint  cimended  so  as  to  state  cause  of  action  in  assumpsit; 
Wyman  v.  Hooker,  2  Cal.  App.  40,  83  Pac.  81,  where  builder  has  com- 
pleted contract  and  owner  has  taken  possession,  he  is  entitled  to 
balance  due,  though  architect  wrongfully  withholds  final  certificate; 
Coplew  V.  Durand,  153  Cal.  279,  95  Pac.  38,  16  L.  B.  A.  (n.  s.)  791, 
architect's  certificate  unnecessary  where  work  was  completed  to  his 
satisfaction,  but  he,  without  warrant,  refused  to  issue  certificate. 

Agreements  to  Arbitrate.    See  note,  15  L.  B.  A.  144. 

Assumption  by  Train  Bmi^oyee  of  Bisks  due  to  defects  in  tracks  or 
roadbed.    See  note,  2S  L.  B.  A.  (n.  s.)   1258. 

Entry  or  Eecord  Necessary  to  Complete  Judgment  or  order.  See 
note,  28  Ia.  B.  A.  626. 

Writ  of  Prohibition.    See  note,  111  Am.  St.  Bep.  938. 

68  OaL  104-105,  HIIJJSI  r.  OHUG. 

The  Words  "Time  Qiyen,"  in  section  1187,  Code  of  Civil  Procedure, 
mean  time  of  payment. 

Approved  in  California  Powder  Works  v.  Blue  Tent  Con.  Hydraulic 
Gold  Mines  (CaX),  22  Pac.  392,  date  of  contaract  unneeessaiy  in  notice 
of  lien. 

63  Cal.  105-106,  BAVINGB  *  LOAN  80CIETT  T.  CHASE. 

Parties  cannot  Agree  That  Unpaid  Interest  shall  bear  greater  rate 
of  interest  than  principal  debt. 

Approved  in  Bell  v.  San  Francisco  Savinfps  Union,  153  Cal.  75,  94 
Pack  230,  provision  for  greater  rate  renders  whole  interest  void. 

63  Cal.  106-107,  ESTATE  OF  ESLLET. 

An  Executrix  may  Appeal  from  an  Order  directing  a  partial  dis- 
tribution. 

Approved  in  Estate  of  Young,  149  OaL  176,  86  Pac.  146,  bill  of 
exceptions  to  order  dismissing  petition  for  partial  distribution  must 
be  served  on  devisees  who  opposed  petition^ 

63  Cal.  107-112,  BCABES  ▼.  BYAK. 

Upon  the  Execution  of  a  Kew'Iiease,  the  lessee  is  in  the  same  situa- 
tion as  if  the  landlord,  being  seised  of  the  land,  had  leased  both  land 
and   fixtures  to   him. 

Distinguished  in  Woods  v.  Bank  of  Kaywards,  10  Cal.  App^  96, 
106  Pac.  732,  ooinstruing  continued  occupancy  as  eatension*  of  leaee, 
save  as  modified  in  respect  to  monthly  rent. 

Effect  of  Benewlng  Tenancy  Without  Reserving  Bight  to  remove 
fixtures.    See  notOi  1  Ix  B^  A.  (n.  s.)  1195. 
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63  OaL  112-113,  OEKTBAL  PAOIFIO  B.  &  00.  T.  MEAD. 

An  Offer  \ij  On*  In  Poaeeflsion  to  pay  for  land,  within  sttitutoiy 
period,  is  ansiwer  to  eliaim  of  ftdverw  poeeeeBion. 

Approved  in  Jensen  t.  Hunter  (OaL),  41  Pac.  17|  applying  role  to 
ditcl^  diyerting  water  from  stxeam. 

63  OaL  113-117,  LAUOHLIK  T.  WEIGHT. 

Property  Used  Primarily  and  Oliiefly  as  a  hotel  cannot  be  hom»- 
stead. 

Distingaished  in  Holn  T.  Pauly,  11  Cal.  App.  730,  106  Pac.  268,  in- 
cidental use  of  homestead  to  make  precariona  tiving  by  keeping 
boarders  will  not  invalidate  it;  Harlan  v.  Schulze,  7  Cal.  App.  292^ 
295,  94  Pac  381,  382y  homestead  not  invalidated  because  used  in- 
cidentally by  wife  for  purpose  of  proetitution;  dissenting  opinion 
in  Smith  v.  Guckenheimer  ft  Sons,  42  Fla.  49,  27  So.  904,  majority 
holding  that  when  building  claimed  as  homestead  was  not  entirely 
devoted  to  residence  and  business  purposes  of  owner,  it  should  be 
subdivided. 

63  OaL  117-118,  OIBBS  ▼.  BAETLETT. 

When  It  Is  Clearly  the  Duty  of  the  board  of  election  commissioners 
to  call  an  election,  they  cannot  refuse  to  do  so  because  there  may 
not  be  sufficient  funds  to  defray  the  expense  thereof. 

Beaffirmed  in  Bizer  v.  People,  18  Colo.  App.  46,  69  Pac.  316. 

63  OaL  118-119,  FABEI8  ▼.  MEBBITT. 

No  Judgment  can  be  Taken  againet  party  sued  by  fiotitiow  name, 
unless  complaint  is  amended  by  inserting  his  true  name. 

Approved  in  San  Francisco  v.  Bujt  (Cal.),  36  Pac.  771,  reaffirming 
rule. 

Statute  of  Umltatlona  la  not  Available  on  demurrer  unless  all  facts 
required  in  plea  of  statute  appear  on  face  of  complaint. 

Approved  in  Palmtag  v.  Boadhouse  (Cal.),  84  Pacw  112,  when  com- 
plainrt  leaves  quesrtion  in  doubt,  plea  of  statute  should  be  resorted  to.^ 

63  Oal.  127-129,  PEOPLE  ▼.  POTTEE. 

Officer  Do  Facto  la  not  Bititled  to  compensation  to  exclusion  of 
officer  de  jure. 

Approv^ed  in  Bannennan  v.  Boyle,  160  Cal.  199,  116  Pac.  732,  ap- 
plying rule  under  amendment  of  1891  to  PoUtical  Code,  sections  9$6, 
»37. 

Distinguished  in  Ohubbuck  v.  Wilson,  151  Cal.  165,  166,  174,  90  Pac. 
526,  528,  under  statutory  amendment,  successful  contestant  cannot 
recover  from  incumbent  compensation  received  by  him  pending  con- 
test; Herkley  v.  Williama,  3  Cal.  App.  270,  84  Pac.  1016,  under  statu- 
tory amendment,  party  holding  certificate  of  election  and  performing 
duties  is  entitled  to  coonpensation  pending  contest. 

De  Facto  Officers.    See  note,  140  Am.  St.  Bep.  192,  193. 

Section  907,  Political  Ood«,  prescribing  time  for  officer-elect  to 
qualify,  has  no  application  during  pendency  of  a  contest 

Approved  in  People  ex  reL  McCarty  v.  Wilson,  6  Cal.  App.  130, 
91  Pac.  664,  reaffirming  rule;  Murdoch  v.  Strange,  99  Md.  114,  57  Ail. 
632,  ordinance  requiring  bond  to  be  filed  within  ten  days  after  election 
did   not  apply  pending  contest. 
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Vacancy  in  Olllee  by  Pailnra  to  Fila  Bond  within  tim«  preaeribed. 
See  note,  16  L.  B.  A.  140. 

63  OaL  U3-160,  HAYES  T.  OAMPBBLIa. 

Ona  Oontractiing  With  Agent  Ib  put  upon  inquiry  as  to  the  extent  of 
hia  authority. 

Approved  in  Davia  ▼.  Traehsler,  3  Cal.  App.  559,  86  Pae.  612^  pur- 
ehaaer  of  peal  estate  from  profeeaed  agent  muat  ascertain  scope  of 
his  authority;  Perldua  Co.  v.  American  Express  Co.,  99  Mass.  566, 
86  N.  £.  806,  contract  between  consignee  and  carrier  cannot  be  varied 
by  subsequent  agreement  between  consignor  and  carrier. 

es  OaL  160-154,  PACIFIC  MUTUAIi  ETC.  INS.  CO.  ▼.  8TBOUP. 

AdTeine  Poaaesaion  of  Land  for  the  statutory  period  vesta  the  oe^ 
eupant  with  an  absolute  title. 

Approved  in  Bennert  v.  Shirk,  163  Ind.  554,  7^  N.  E.  550,  offer 
to  buy  land  made  after  statute  had  run  does  not  affect  title  acquired 
by  adverse  posasssion;  Boe  v.  Arnold,  54  Or.  66,  102  Pac.  294,  one 
claiming  title  by  adverse  possession  for  ten  years  against  all  but 
United  States  may  assert  such  adverse  posseseion  against  one  claim- 
ing to  be  owner  under  prior  graxvt. 

Owner  In  PoaBsaston  of  Land  who  accepts  lease  thereof  without  ever 
having  received  possession  from  lessor  and  misapprehending  his  rights, 
is  not   estopped   thereby. 

Distinguished  in  Strong  v.  Baldwin,  154  Cal.  161,  129  Am.  St.  Bep. 
149,  97  Paa  183,  lease  cannot  operate  to  davest  title  by  prescription 
already  acquired. 

An  Offer  by  One  in  Possession  to  pay  for  land  within  statutory 
period    is   answer  to   claim   of   adverse  possession. 

Approved  in  Jensen  v.  Hunter  (Cal.),  41  Pac.  17,  applying  rule  to 
ditch  diverting  water  from  stream. 

Possession  of  Land  aa  Notice  of  Title^  See  note,  13  U  B.  A.  (n. 
8.)    51,  90. 

63  Cal.  167-158,  NOBTHEBN  INS  Co.  ▼.  POTTEB. 

Partnen  are  Jointly  Liable  for  partnership  debts. 

Cited  in  Clements  v.  Miller,  13  N.  D.  180,  lOO  N.  W.  240,  arguendo. 

One  of  Several  Joint  Debtota  is  not  diacharged  from  liability  by  a 
release  to  th<e  o^ers. 

Approved  in  Enscoe  v.  Fletcher,  1  Cal.  App.  665,  82  Pac.  1078«  joint 
noaker  to  whom  notes  have  been  diatributed  aa  heir  of  payee  can 
enforce  one-half  of  liability  thereon  against  estate  of  deceased  co- 
maker. 

Beleaae  of  One  Joint  or  joint  and  several  obligor.  See  note,  138 
Am.  St.  Bep.  839. 

63  CaL  159-160,  ODELL  T.  WILSON. 

The  Validity  of  a  Tax  Title  cannot  be  determined  in  a  suit  for 
foreclosure. 

Approved  in  Brown*  v.  Atlanta  Nat.  Building  etc.  Assn.,  46  Fla. 
496,   35    So.    404,    reaffirming   rulec 

Distinguished  in  Excelsior  Springs  v.  Henry,  99  Mo.  App.  454,  73 
S.  W.  945,  under  statute,  suit  for  city  taxes  properly  brought  against 
purchaser,  Vho  acquired  title  under  tax  deed  after  city  tax  lien 
aocrued. 
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63  CaL  160-161,  LA  8O0IBTE  FBAKOAISB  ▼.  BBABBSLES. 
Supreme  Court  wUl  not  Entertain  Appeal  from  consent  judgment 
Approved  in  Hibemia  Savings  etc.  Society  v.  Waymire,  162  Cal. 

£87,  92  Pac.  646,  reaffirming  rale. 

63  Cal.   162-166,  LAMBERT  ▼.  MoCLOUD. 

Bights  and  Bemedies  of  Conditional  Seller  on  buyer's  default  in 
payment.    See  note,  133  Aql  St.  Bep.  565,  568. 

63  CaL  166-166,  PEOPLE  ▼.  DE  LA  COTTB  SOTO. 

An  mformation  for  Murder  is  Sufficient  if  it  ebargee  tbe  offense 
in  the  language  of  the  statute  definin'g  it. 

Approved  in  State  v.  Lu  Sing,  34  Mont.  35,  85  Pae.  523,  use  of 
word  "delibera^edly"  instead  of  "deliberate"  in  defining  murder  in 
the  first  degree  will  not  in<valida.te  information. 

Convlctiom  of  Lower  or  Different  Degree  In  proeecution  for  homicide. 
See  note,  21  L.  B.  A.  (n.  a)  5. 

63  Cal.   167-168,  PEOPLE  ▼.  WEI^SH. 

Admission  of  Child's  Testimony  without  prior  examinAtion  as  to 
his  competency  held  not  prejudicial  error. 

Approved  in  People  v.  Gregory,  8  Cal.  App.  744,  97  Pac.  915,  ruling 
of  court  admitting  testimony  of  child  will  not  be  disturbed  on  appeal. 

competency  of  Children  as  Witnesses.    See  note,  19  L.  B.  A.  609. 

It  is  the  Animus  With  Which  an  Act  is  done  which  constitutes  its 
criminality. 

Approved  in  People  v.  Bunkers,  2  Cal.  App.  205,  64  Pac.  368,  wit- 
nesses who  engage  in  scheme  to  detect  and  punish  crime  are  not  ac* 
complices. 

Evidence  of  the  Escape,  Flight  and  Becapture  of  the  defendant 
immediately  after  his  arrest  is  admissible. 

Approved  in  People  v.  Petruzo,  13  Oal.  App.  579,  68  Pac.  328, 
evidence  that  defendant  attempted  to  eeca|>e  from  county  jail  ad- 
missible; Grant  v.  State,  122  Ga.  742,  50  S.  K  947,  evidence  that 
accused,  some  nH>nths  after  allied  offense,  fled  on  seeing  chief  of 
police,   admissiblei 

63  Oal.  16a-170,  PEOPLE  v.  JONEa 

Drunkeoness  is  No  Excuse  for  Grimo»  but  circumstance  to  be  con- 
sidered in  determining  d<egree  thereof. 

Beaffirmed  in  State  v.  Johnny,  29  Nev.  223,  87  Pac.  9. 

63  Oal.  170-173,  DOUGHEBTT  Y.  DOBE. 

CauM  of  Action  upon  Injunction  Bond  does  not  accrue  until  final 
determination  of  the  action. 

Approved  in  Howard  v.  Lindeberg,  2  Alaska,  303,  right  of  action 
on  injunction  bond  accrues  upon  dissolution  of  injuuction;  Dongal 
▼.  Eby,  11  Idaho,  797,  85  Pac.  104,  court  cannot  summarily  enter 
judgment  against  sureties  upon  dissolution^  of  injunction. 

63  CaL   174-178,   HULL  ▼.   SUPEBIOB  COUBT. 
Mandamus  to  Comp^  Surrender  of  Office.    See  note,  31  L.  B.  A» 
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0«L   17»-181,   SAK  JOSB  aAVINOS  BANK  ▼.  SIEBBA  LUM- 
BEB  OO. 

Director  of  Ooxpor»tloxi»  Wlio  Oeasos  to  be  Btockholder  but  eontinuee 
to  act  as  director,  is  director  de  facto. 

Approved  in  Bobineon  ▼.  Blood,  151  Cal.  507,  91  Paa  269,  reoiffirm- 
ini^  mle;  Sherwood  ▼.  Wallin,  154  Gal.  742,  99  Pac.  194,  de  facto 
directors  maj  call  epeeial  meeting  to  inereaee  capital  stock. 

«S  OaL  182-183,  DONNEIiLT  ▼.  STBUEVEN. 

Notice  of  Motion  to  Discharge  Attachment  on  ground  that  under- 
taking "is  insufficient  in  form  and  substance"  is  not  sufficiently 
•peciflc. 

Approred  in  Jackson  ▼.  Barrett,  12  Idaho,  469,  86  Pac.  272,  motion 
to  dismiss  appeal  on  ground  "that  no  sufficient  undertaking  on  said 
appeal  was  ever  filed,"  is  insufficient;  Oupit  ▼.  Bank  of  Park  Citj 
(Utah),  40  Pac.  707,  notioa  of  motion  to  discharge  attachment  must 
state  grounde  of  moitaon. 

68  OaL  185,  HBWIjETT  t.  MnJiTfll, 

Miscellaneous. — Cited  in  Miller  r.  Thayer,  74  Cal.  352,  16  Pac.  188, 
holding  judgment-roll  in  cited  ease  to  be  eetoppeL 

68  OaL    193,   STEDMAN  ▼.   BAN  F&ANOISOO. 

City  is  not  Liable  for  Wrongfta  Axreet  and  detention  of  property 
by  police  officeiv. 

Distinguished  in  Bavouet  ▼.  City  of  Alameda,  149  Cal.  75,  84  Pac. 
7<63,  5  If.  Bw  A.  (n.  a.)  536,  city  liablie  for  negligence  of  its  servants 
in  operating  electric-light  plant 

Liability  of  Mnnicipal  Corporation  for  false  imprieonment  and  un- 
lawful arrest    See  note,  44  L.  B.  A.  797. 

63  Cal.  196-208,  COX  ▼.  McLATTOHLIN. 

Where  Contract  Provides  That  Payments  shall  be  made  upon 
estimates  of  engineer,  proof  of  such  estimates  is  essential  to  re- 
covery. 

Approved  in  Pettit  ▼.  Forsyth,  15  Cal.  App.  159,  113  Pac.  896, 
but  holding  th&t  complaint  sufficiently  showed  that  aseeesments  were 
levied  for  specified  purposes. 

Distinguished  in  Coplew  v.  Durand,  153  Cal.  279,  95  Pac.  38,  16 
L.  B.  A«  (n.  s.)  791,  when  work  is  completed  to  satisfaction  of 
architect,  who  without  warrant  refuses  his  certificate,  production  of 
latter   is   dispensed   with. 

Mere  Failure  to  Pay  -InstallmentB  as  they  become  due  or  exercise 
of  right  secured  by  contract  itself  does  not  constitute  prevention  of 
performance. 

Cited  in  Fairchild-Cihnore-Wikon  Co.  v.  Southern  etc  Co.,  168  Cal. 
273,  110  Pac  955,  arguendo. 

Agreements  to  Arbitrate.    See  note,  15  Ix  B.  A.  144. 

ConclusivenesB  of  Prior  DecisioDS  on  subsequent  appeals.  See  note, 
34  L.  B.  A.  323. 

63  Cal.  208-218,  McLAUOHLIN  v.  HEID. 

In  Ejectment  Based  upon  Patent  purporting  to  have  been  issued 
under  congreeBsional  grant,  defendant  may  show  that  land  was  ex- 
cepted from  grant. 
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Approved  in  Williams  ▼.  San  Pedro,  153  Gal.  48,  94  Pae.  236, 
certificate  of  purchase  of  tid«  laiiids  within  city  of  San  Pedro  is  void; 
United  Land  A^n.  v.  Knight  (Gal.)y  23  Pac.  271,  patent  of  private 
land  claim  void  in  so  far  as  it  included  land  not  covered  bj  decree. 

63  CaL  219-220,  PEOPLE  ▼.  JOBDAN. 

Sustaining  of  Demorrer  to  Informatloxi  is  bar  to  another  prosecu- 
tion, unleee  filing  of  new  information  directed. 

Approved  in  People  v.  Disperati,  11  Gal.  App.  476,  105  Pac.  620, 
requirement  that  reaeona  for  dismiseal  eball  be  set  forth  in  order 
entered  upon  minutes  is  mandatory;  People  v.  O'Leary  (Gal.),  22 
Pac.  25,  court  need  not  give  opinion  that  objection'  to  information 
can  be  overcome  by  filing  another;  State  v.  Second  Jud.  Dlst.  Gourt, 
86  Utah,  404,  104  Pac  2&5,  new  information  cannot  be  filed  on  dis- 
missal of  action  and  discharge  of  accused  after  plea;  dissenting 
opinion  in  Ez  parte  Dodson,  3  Okl.  526,  107  Pac.  455,  majority 
holding  sustaining  of  demurrer  to  indictment  charging  misdemeanor 
\b  no  bar  to  subsequent  prosecution  by  information  for  same  ofiTense. 

63  Oal.  220-223,  GBAT  Y.  NUNAN. 

Notice  of  Imtentlon  to  Move  for  new  trial  may  be  waived. 

Approved  in  Gibson  v.  Berryman,  14  Gal.  App.  333,  111  Pac.  927, 
notice   waived   by  stipulation   for   new   trial. 

63  Oal.  234-236,  8ECAB0N  ▼.  NXTNAN. 

Beplerin  Lies  to  Becoyer  Ooins,  sealed  in  canvaa  bag  and  tagged 
with  name  of  owner. 

Approved  in  Eddirigs  v.  Boner,  1  Ind.  Ter.  178,  38  8.  W.  1111, 
replevin  will  lie  to  recover  belt  containing  purse  and  money. 

As  to  Where  Replevin  or  Claim  and  delivery  is  sustainable.  See 
note,   80  Anu   St.   Bep.   757, 

63  Oal.  235-239,  HILLEB  y.  OOLLINa 

Where  an  Answer  is  Used  on  motion  to  dissolve  an  injunction,  it 
is  treated  ae  an  affidavit,  and  plain«tift  may  use  affidavits  in  opposition 
thex^o. 

Beaffirmed  in  Thayer  v.  Bellamy,  9  Idaho,  5,  71  Pac.  545. 

63  Oal.  241-242,  THIELE  ▼.  KOSTEB. 

A  Buling  to  Which  No  Exception  was  taken  cannot  be  reviewed  on 
appeal. 

Beaffirmed  in  Bandall  v.  Freed,  154  Gal.  301,  97  Pac.  670. 

63  OaL  247-252,  SULLIVAN  Y.   SHANKLIN. 

A  IkClnlsterlal  Duty  Is  One  in  respect  to  which  nothing  is  left 
to  discretion. 

Approved  in  State  v.  Brooks,  14  Wyo.  411,  84  Pac.  490,  6  U  B.  A. 
(n.  s.)  750,  duty  of  governor  to  grant  certificate  of  election  to  state 
officers  is  ministeriaL 

63  OaL  257-261,  PEOPLE  ex  reL  FLINT  ▼.  HABBTNOTON. 

The  Majority  of  a  Quorum  of  a  Board  of  supervisors  may  act. 

Approved  in  Swedback  v.  Olson,  107  Minn.  423,  120  N.  W.  754, 
board  of  county  commissioners  may  act  though  one  of  its  members 
failed   to    qualify. 
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63  OU.  261>268^  OEMTBAL  PACIFIO  &.  B.  00.  T.  8HA0KI.EF0BD. 

Tht  Parts  of  Amended  Secttona  which  are  unchanired  are  con- 
sidered to  have  been  the  law  all  along  and  the  new  provisions  to 
haTe  been  enacted  at  the  time  of  the  amendment. 

Approved  in.  Estate  of  McGee,  154  Gal.  207,  97  Pac  300,  applying 
rule  to  conflict  between  section  1265,  Civil  Code,  and  section  1474, 
Code  of  Civil  Procedure,  as  to  succession  to  homesteads;  Louisville 
Propertj  Co.  ▼.  Nashville,  114  Tenn.  218,  84  S.  W.  811,  applying 
rule  to  statutes  relating  to  foreign  corporations;  dissenting  opinion 
in  People  v.  McNulty  (Oal.),  28  Pac.  823,  majority  holding  statute 
changing  place  of  inflicting  death  penalty  to  state  prison  void  aa 
applying  to  past  as  well  as  future  oasea 

63  OaL  269-276^  ASTON  ▼.  NOLAN. 

Where  tlie  Necessary  Effect  of  a  Oontract  is  to  produce  result  com* 
plained  of,  proper^  owner  cannot  maintain  that  act  is  that  of  con- 
tractor. 

Approved  in  Walker  ▼.  Strosnider,  67  W.  Va.  63,  67  S.  R  1098, 
where  owner  left  contractors  no  discretion  as  to  where  or  how  retain- 
ing wall  ehould  be  constructed. 

Oeneral  Bnles  as  to  Absence  of  Liability  of  employer  for  torts 
of  independent  contractor.    See   note,  65  L.  B.  A.   640,  648. 

Iilabillty  for  Bemoval  of  lateral  or  Subjacent  Support  of  land  in 
its  natural  condition.    See  note,  68  U  B.  A.  680,  684,  690,  695. 

63  Oal.   281-282,   ESTATE  OF  DOBIAND. 

The  Opinion  of  Professional  Witnesses  upon  the  value  of  an  at- 
torney's servicee  are  not  binding  upon  the  court. 

Beaffirmed  in  Spencer  v.  Collins,  156  Cal.  307,  104  Pac.  323. 

Conclusiveness  of  Testimony  of  Experts.    See  note,  42  L.  B.  A.  768. 

Miscellaneous. — Cited  in  dissenting  opinion  in  In  re  Magoon,  15 
Haw.  259,  to  point  that  attorney  who  says  nothing  about  a  fee  is 
entitled  only  to  what   hie  services  are   reaeonably   worth. 

63  OaL  286-288,  HUTCHINSON  T.  AINSWOBTH. 

Where  Acknowledgment  was  Properly  Made  but  defectively  cer- 
tified, judgment  may  be  had  correcting  the  certificate. 

Distinguished  in  Forrester  v.  Beliable  Transfer  Co.,  59  Wash.  94, 
109  Pac  315,  in  absence  of  statute,  evidence  other  than  certificate 
is   inadmissible  to   show   acknowledgment   of  lease. 

Ab  to  When  Defects  in  Certificates  of  acknowledgment  are  fatal. 
See  note,   108   Aul   St.   Bep.  569. 

Belief  from  Mistake  of  Law  as  to  effect  of  instrument.  See  note, 
28   li.   B.    A.    (n.A.)    875,   914. 

63   Cal.   288-296^   PEOPLE  ▼.   HUBTADO. 

Where  Defendant's  Wife  Confessed  to  him  that  ehe  had  been  guilty 
of  adultery  with  deceased,  evidence  that  she  and  deceased  visited 
house  of  ill-fame  inadmissible,  where  confession  not  impeached. 

Approved  in  Shipp  v.  Commonwealth,  124  Ky.  657,  99  S.  W.  949, 
10  I*.  B.  A.  (n.  s.)  335,  where  homicide  was  alleged  to  have  been 
oan«ed  by  decedent's  intimacy  with  defendant's  wife,  but  wife's  con- 
fession not  in  evidence,  evidence  of  her  good  reputation  for  chastity 
inadmissible. 
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Admiwililllty  in  Orimlnal  Cases  of  Evldsace  of  trnth  or  falsity 
of  alleged  statement  to  corroborate  or  disprove  fact  that  it  was 
mada    See  note,  10  Ii.  B.  A.    (n.s.)   336. 

To  Make  Homicide  Manslaughter,  provocation  must  have  been 
safficienrt  to  excite  irresistible  passion  in  reasonable  person. 

Distinguished  in  Johnson  v.  State,  129  Wis.  150,  108  N.  W.  60,  5 
L.  B.  A.  (n.s.)  800,  instruction  that  "heat  of  passion"  means  tempo- 
rary dethronement  of  reason,   is  erroneous. 

Heat  of  Passion  Which  will  Mitigate  or  reduce  degree  of  homicide. 
See  note,  5  Li.  B.  A.  (n.s.)  825. 

Killing  of  Adulterer.    See  note,  92  Am.  St.  Bep.  219. 

63  Cal.  302-303,  YOUNO  V.  MILLER. 

A  Denial  In  the  Ck>njiinctlve  Baisee  No  Issoe. 

Approved  in  Toomey  v.  Knobloch,  8  Cal.  App.  588,  97  Pac.  530, 
denial  in  conjunctive  of  allegation  as  to  ownership  of  two  lots. 

63  Oal.  S04r  BUOKNHB  ▼.  VEUVE. 

Writ  of  Prohibition.    See  note,  111  Am.  &L  Bep.  940. 

63  Oal.  305-^10,  EASTON  y.  O'BEILLY. 

Where  an  Amended  Oon^tlaint  is  Filed,  the  commencement  of  the 
action  dates  from  the  filing  of  the  original  complaint  and  the  identity 
of  the  cause  of  action  remains. 

Approved  in  Collins  v.  Gray,  3  Cal.  App.  726,  86  Pae.  985,  finding 
of  five  years'  adverse  user  presumed  to  date  from  filing  of  original 
complaint. 

63  OaL  312-317,  WALKEB  T.  BUPFANDEATT. 

A  Finding,  Stated  as  a  Oonclnslon  of  Law  and  based  npon  facts 
previously  found,  but  not  justified  thereby,  is  a  mere  conclusion  of 
law. 

Distinguished  in  In  re  Bullard's  Estate  (Cal.),  31  Pae.  1120,  findings 
not  vitiated  bocaiuse  intermixed  with  evidence,  argument  and  con- 
clusions of  law. 

63  Oal.  317-318,  (VKANE  ▼.  DALY. 

Notice  of  Appeal  Should  be  Served  on  all  parties  who  would  be 
affected  by  a  reversal   of  the  judgment. 

Approved  in  De  Arnaz  v.  Jay  nee  (Cal.),  34  Pac  2^,  reaffirming 
rule;  Estate  of  Young,  149  Cal.  175,  85  Pac.  145,  bill  of  exceptions 
to  order  dismissing  petitions  for  partial  distribution  mnst  be  served 
on  devisees. 

63  CaL  332-333,  DUFFICY  ▼.  SHHSLDO. 

Chattel  Mortgage  of  Fnmltore  to  Hotel  to  secure  anything  except 
purchase  price  thereof  is  invalid. 

Approved  in  Bank  of  Ukiah  v.  Gibson  (CaL),  30  PsiC.  1071,  chattel 
mortgage  on  cattle,  executed  before  statutory  amendment  permitting 
such  mortgage,  does  not  become  valid  by  recordation  thereafter. 

63  OaL  333-340,  PEOPLE  ▼.  BLANDINQ. 

The  Limitation  on  the  Power  of  the  legislature  when  convened  in 
extra  session  applies  only  to  acts  of  legislation. 
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Approve  in  Lon;  v.  State,  58  Tez.  Or.  211,  127  S.  W.  209,  limita- 
tions  on  power  of  le^ktture  in  extra  seesion  shoald  be  strictly  eon- 
Btrued. 

Appointment  of  Soccewor  on  Day  predecessor's  term  expired  is 
▼alid. 

Approved  in  Yerger  ▼.  State,  91  Miss.  819,  45  So.  852,  where  term 
of  clerk  would  expire  while  trustees  were  lawfully  in  office,  they 
might  elect  successor  though  term  not  yet  expired;  Tilton  ▼.  Sterling 
Coal  &  Coke  Co.,  28  Utah,  182,  107  Am.  St.  Rep.  689,  77  Pac.  761, 
lessee  might  exercise  option  at  any  time  during  day  on  which  lease 
terminated. 

63  OaL  340-341,  RAVAGE  T.  8WEENET. 

A  Motion  for  New  Trial  on  (Jronnd  of  insufficiency  of  the  evidence 
is  addressed  to  the  sound  discretion  of  the  court. 

Approved  in  Kellenbcrger  v.  Market  St.  etc.  By.  Co.  (Cal.),  33  Pae. 
90,  reaffirming  rule;  Hammel  v.  Stone  (Cal.),  14  Pac.  675,  applying 
rule  where  motion  is  made  before  judge  other  than  the  one  who 
presided  at  trial. 

63  Oal.  341-343,  BLUM  ▼.  ST7N0L. 

Every  Intendment  Prevails  in  Favor  of  order  granting  new  trial, 
though  made  by  judge  other  than  one  who  tried  the  case. 

Approved  in  Hammel  v.  Stone  (Cal.),  14  Pac.  675,  reaffirming  rule. 

63  Oal.  343-345,  BBIOGS  T.  HAYCOCK. 

Befusal  to  Deliver  Personal  Property  upon  demand  by  the  owner 
amounts  to  a  conversion. 

Approved  in  Missouri  Pac.  By.  O).  v.  Pem-Van  Zandt  Implement 
Co.,  73  Kan.  308,  117  Am.  St.  Bep.  468,  87  Pac.  82,  6  L.  B.  A.  (n.  s.) 
1058,  refusal  of  carrier  to  deliver  goods  when  amount  of  damage 
thereto  exceeds  freight  charge  is  conversion. 

Failure  to  Produce  Warehoose  Becelpt  is  no  defense  in  action  for 
conversion  where  refusal  to  deliver  was  based  on  another  ground. 

Beaffirmed  in  Duffy  v.  WUson,  44  Colo.  342,  98  Pac.  827. 

63  Cal.  345-346,  PEOPLE  V.  OIESEA. 

Section  1382,  Penal  Code,  Belating  to  Dismissal  for  delay  of  prose- 
cution, has  no  application  where  demurrer  to  indictment  has  been 
sustained  and  people  have  appealed. 

Approved  in  State  v.  Campbell,  73  Kan.  695,  85  Pac.  784,  9  L.  B.  A. 
(n.  8.)  533,  applying  rule  under  similar  statute. 

Delay  of  Prosecution  as  Oround  for  Discharge.  See  note,  56  L.  B. 
A.  518,  543. 

63  OaL  349-361,  ESTATE  OF  ROSE. 

The  Final  Account* of  an  Administrator  should  be  supported  by 
proper  vouchers. 

Approved  in  Bice  v.  Tilton,  14  Wyo.  118,  82  Pac.  581,  reasonable  ex- 
planation for  nonproduction  of  vouchers  is  necessary. 

63  Oal.  352-353,  OASSIDY  T.  0A8SIDY. 

Defendant  in  Divorce  Suit  may  Plead  in  bar  facts  eonstitntinj; 
cause  for  divorce  against  plaintiff. 
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ApproTed  in  Day  v.  Day,  71  Kan.  390,  80  Pac.  976,  rule  of  recrimina- 
tion applies  to  all  causes  for  divoree. 

Bacrimination  as  Defense  in  DlTorce  Pioceedlngp  See  note,  86  Am. 
St.  Bep.  333,  334,  339. 

Findings  must  Bespond  to  all  material  issues.  ' 

Approved  in  Bordeaux  v.  Bordeaux,  30  Mont.  42,  75  Pae.  526,  re- 
versing decree  in  divorce  suit  where  no  findings  on  recriminatory 
allegations  of  answer. 

63  Oal.  356-357,  49  Am.  Bep.  92,  BANK  OF  SONOMA  OO.  ▼.  GOVE. 

Bights  of  Transferee  After  Maturity  of  negotiable  paper.  See  note, 
46  li.  B.  A.  785. 

63  CaL  857-359,  GONGDON  ▼.  CHAPBCAN. 

Parties  may  Oontract  That  Payment  shall  be  made  out  of  special 
fund. 

Approved  in  Village  of  Park  Bidge  ▼.  Bobinson,  198  HI.  585,  92 
Am.  St.  Bep.  276,  65  N.  E.  109,  contractor  who  expressly  agrees  to  look 
to  fund  raised  by  special  tax  cannot  sue  city  in  assumpsit. 

The  Court  caimot  Make .  or  Enforce  any  other  contract  than  the 
one  declared  upon. 

Approved  in  Schultz  t.  McLean  (Cal.),  25  Pac.  430,  reaffirming  rule. 

63   OaL'  359-366,   ANOLO^AUFOBNIAK   BANK  ▼.    OBANGEBS' 
BANK. 

Duty  of  Corporations  to  Transfer  Stock  on  their  books.    iSee  note, 
136  Am.  St.  Bep.  1032. 
Corporate  By-laws  as  Notice.    See  note,  25  L.  B.  A.  49. 

63  Cal.  366-367,  BABTIiETT  T.  COTTI^E. 

Where  Mortgage  is  Giyen  to  Secure  Note,  action  cannot  be  had  on 
note  alone  unless  security  is  valueless. 

Approved  in  Moore  v.  Qould,  151  Cal.  731,  91  Pac.  619,  simple  con- 
tract debt  cannot  be  set  off  against  mortgage;  Crisman  v.  Lanterman, 
149  Cal.  651,  117  Am.  St.  Bep.  167,  87  Pac.  90,  mortgagee  cannot  re- 
lease mortgage  and  preserve  personal  remedy  against  mortgagor. 

Distinguished  in  Kinsel  v.  Ballou,  151  Cal.  761,  91  Pac.  623,  indorser 
of  note  secured  by  mortgage  may  be  sued  without  foreclosing  mort- 
gage. 

63  Cal.  367-369,  FISK  T.  MIIiLEK 

One  Who  Writes  His  Name  on  the  Back  of  a  note  before  its  ma- 
turity is  liable  as  an  indorser. 

Approved  in  Bockfield  v.  First  Nat.  Bank,  77  Ohio  St.  329,  83  N.  E. 
395,  14  L.  B.  A.  (n.  s.)  842,  reaffirmiug  rule;  O'Conor  y.  Clarke  (Cal.), 
44  Pac.  483,  applying  rule  to  bill  of  exchange. 

63  Cal.  369-370,  SUNOL  ▼.  MOLLOY. 

Mortgagee  of  Growing  Crop  Cnltlyated  on  shares  succeeds  only  to 
interest  of  mortgagor. 

Approved  in  Abernethy  v.  Uhlman,  52  Or.  364,  369,  93  Pac.  938,  97 
Pac.  540,  mortgage  by  lessee  under  cropping  contract  only  makes  mort- 
gagee tenant  in  common  with  lessor  to  extent  of  mortgage. 
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BiBtinguished  in  Stoekton  Savings  etc.  Soe.  ▼.  Purvis  (Gal.),  42 
Pac.  442,  oral  agreement  between  landlord  and  tenant  that  title  to 
crops  should  be  in  landlord  until  rent  paid  doee  not  create  lien. 

Bale  or  Mortgage  of  Future  Orops.    See  note,  23  L.  B.  A.  470. 

63  OaL  S71-374,  8CH1CIDT  r.  NUNAN. 

In  BepleviB,  Interest,  on  Value  of  Property  is  allowable  from  date 
of  wrongful  taking. 

Approved  in  Webster  ▼.  Sherman,  33  Mont.  460,  84  Pac.  882,  in- 
terest only  allowable  where  only  evidence  of  value  of  property  relates 
to  time  of  unlawful  taking. 

Interest  on  Unliquidated  Damages.    See  note,  28  L.  B.  A.  (n.  s.)  37. 

Passing  of  Title  to  Property  by  Delivery  to  carrier  for  transport* 
tion  to  consignee  or  vendee.    See  note,  22  Ij.  B.  A.  425. 

63  OaL  87&-S79,  49  Am.  Bep.  94,  BBTOE  ▼.  JOTNT. 

Partnersbip  Bocks  of  Account  as  Bvidence.  See  note,  52  L.  B.  A. 
834,  835,  836. 

63  OaL  379-381,  TBENGTTTH  ▼.  GOBDON. 

Defendants  in  Ejectment  Might  Defeat  recovery  by  showing  legal 
title  in  third  persons  without  connecting  themselves  with  such  title. 

Reaffirmed  in  Rogers  v.  dark  Iron  Co.,  104  Minn.  209, 116  N.  W.  743, 
and  Gibson  v.  Pekarek,  25  &  D.  298,  126  N.  W.  604. 

63  CaL  387-390,  DIKAK  ▼.  FITZ  GIBBON. 

Bigbt  to  Use  Deadly  Weapon  in  resisting  trespass.  See  note,  22 
L.  B.  A.  (n.  s.)  726. 

63  OaL  390-^1,  FINNIGAN  ▼.  HIBEBNIA  8AV.  ft  LOAN  SOOIETT. 

Wliat  is  Oommunlty  Property.  See  notes,  126  Am.  St.  Bep.  115; 
4  Cof.  Prob.  57. 

63  Oal.  391-394,  JOHNSON  v.  BBOWN. 

Oontlnuous  Adverse  Possession  for  FIyo  Tears  vests  occupant  with 
title. 

Approved  in  Boe  v.  Arnold,  54  Or.  66,  102  Pac.  294,  one  claiming 
title  adversely  against  all  but  United  States  may  assert  such  adverse 
possession  against  one  claiming  under  prior  grant. 

Wkere  Adjacent  Owners  have  Acquiesced  In  Division  Line  for 
statutory  period,  either  is  estopped  from  afterward  questioning  it. 

Reaffirmed  in  Loustalot  v.  McKeel,  157  Cal.  642,  108  Pac.  710. 

63  Cal.  394-396,  QXTIMBY  V.  LTON. 

In  Action  for  Money  had  and  Beceived,  allegation  of  demand  there- 
for is  not  necessary. 

Approved  in  Young  v.  Kimber,  44  Colo.  452,  98  ^ac.  1133,  reaffirm- 
ing rule;  Smith  v.  Farmers'  &  Merchants'  Bank,  2  Gal.  App.  381,  84 
Pac.  349,  one  who  has  money  which  he  knows  belongs  to  another 
may  be  sued  for  money  had  and  received. 

63  Oal.  396-397,  PETTIGBEW  v.  DOBBELAAB. 

Conveyance  of  Lands  by  Beference  to  Map  is  sufficient  if  there  is 
such  a  map  in  existence. 
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Approved  in  Powera  v.  Scharling,  64  Kan.  345,  67  Pac.  822,  deed 
is  not  void  wMeh  may  be  made  certain  hy  extrinsic  evidence. 

Deed  Conveying  All  LandB  Belonging  to  grantor  wherever  same 
may  be  situated  is  valid. 

Approved  in  Chemung  Min.  Go.  v.  Hanley,  11  Idaho,  308,  81  Pac. 
621,  reaffirming  rule;  Borchard  v.  Eastwood  (Cal.),  65  Pac.  1048, 
deed  conveying  all  "the  lands  owned  by  the  grantor"  in  certain 
county,  with  certain  exceptions,  is  sufficient;  Staples  v.  May  (Cal.),  23 
Pac.  712,  mortgage  of  all  mineral  lands  belonging  to  mortgagor  in 
designated  county  is  sufficient;  Harriss  v.  Howard,  126  Ga.  3^30,  55 
S.  E.  61,  devise  of  "all  of  my  lands"  sufficient  to  operate  as  color 
of  title  to  part  of  testator's  plantation;  Tilton  v.  Flormann,  22  S.  D. 
333,  117  N.  W.  381,  admitting  extrinsic  evidence  to  identify  land 
covered  by  placer  mining  location  certificate;  HoUey's  Executor  v. 
Curry,  58  W.  Va.  73,  112  Am.  St.  Bep.  944,  51  S.  E.  136,  holding 
description  sufficient  though  names  of  county  and  state  omitted. 

63  GaL  402-404,  ESTATE  OF  PALOKABES. 

Where  Inventory  and  Appraisement  show  that  estate  does  not 
exceed  fifteen  hundred  doUard  in  value,  court  must  assign  the  whole 
thereof  to  widow. 

Beaffirmed  in  Wills  v.  Booth,  6  Cal.  App.  200,  91  Pac.  760. 

Notice  to  Creditors  is  not  Necessary  in  order  to  set  aside  whole 
estate  where  value  is  less  than  fifteen  hundred  dollars. 

Approved  in  Estate  of  Adamson,  5  Cof .  Prob.  399,  reaffirming  rale. 

Setting  Apart  Entire  Estftte  to  widow  and  children.  See  note,  5 
Cof.  Prob.  400. 

6S  Cal.  400-410,  PEOPI.E  ▼.  DE  FEIiANCONI. 

Action  on  Forfeited  Bail  Bond  may  be  brought  in  the  name  either 
of  the  people  or  of  the  county. 

Approved  in  Malheur  County  v.  Carter,  52  Or.  619,  98  Pac.  490, 
action  brought  by  county. 

63  Cal.  410-414,  ABMSTBONO  ▼.  SUPEBIOB  COX7BT. 

Motion  to  Change  Venue  cannot  be  Besisted  on  ground  of  conven- 
ience of  witnesses,  where  -defendant  appears  by  demurrer  only. 

Approved  in  Wong  Fung  Hing  v.  S.  F.  Belief  etc.  Funds,  15  Cal. 
App.  539,  115  Pae.  332,  plaintiif  cannot  successfully  resist  such  motion 
where  testimony  of  witnesses,  whose  convenience  is  sought  to  be  sub- 
served, would  not  be  material  or  competent. 

Order  Granting  Change  of  Venue^  upon  payment  of  certain  costs, 
is  order  denying  motion  unless  costs  are  paid. 

Distinguished  in  Chase  v.  Superior  Court,  154  Cal.  795,  796,  99  Pae. 
357,  358,  court  granting  change  of  venue  cannot  vacate  order  for 
failure  of  moving  party  to  pay  fees. 

63  Cal.  414-417,  ESTATE  OF  MAGEE. 

Section  1387,  Civil  Code,  Belating  to  Illegitimates,  is  a  statute  of 
descent. 

Approved  in  Hall  v.  Gabbert,  213  Dl.  213,  72  N.  E.  808,  illegitimate 
child,   whose  parents  have  intermarried  and  whose  father  has  ac- 
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knowledged  him,  ean  inherit  land  in  Illinois,  though  he  could  not 
in  state  where  father  resided  at  his  birth. 

Estate  of  Illegitimate  Goes  to  Mother  or  her  heirs  at  law. 

Approved  in  Estate  of  De  Cigaran,  150  Cal.  685,  686,  89  Pae.  834, 
835,  illegitimate  half-sister  of  illegitimate  woman  will  inherit  her 
estate  to  exclusion  of  husband;  Berry  v.  Powell,  47  Tex.  Civ.  App. 
601,  105  S.  W.  346,  dividing  estate  of  illegitimate  between  his  wife 
and  illegitimate  sister. 

Bights  of  Lineal  Descendants  to  Inherit  through  illegitimate.  See 
note,  27  L.  B.  A.  (n.  s.)  221. 

Inheritance  by,  Through,  or  from  Illegitimate  Fexsons.  See  note, 
23  L.  B.  A,  757. 

63  OaL  417-421,  ADAMS  ▼.  DOHBBCAKK. 

Statement  on  Motion  for  New  Trial,  without  certificate  of  judge, 
is  nuUitj. 

Approved  in  Finnall  v.  Merriman,  13  Gal.  App.  611,  110  Pae.  463, 
statement  of  case  without  certificate  of  judge  is  no  part  of  record. 

Rehearing  in  Bank  cannot  be  Granted  after  thirty  days,  though  last 
day  falls  on  Sunday. 

Approved  in  People  v.  Buef,  14  Cal.  App.  625,  114  Pae.  50,  after 
thirty  days  from  time  judgment  became  final  in  district  court  of 
appeal,  supreme  court  cannot  grant  rehearing. 

63  Oal.  421-426,  PEOPLE  ▼.  BATEK. 

When  Homicide  is  Shown  Defendant  must  prove  by  preponderance 
of  evidence  that  killing  was  justifiable. 

Disapproved  in  People  v.  Button  (Cal.),  38  Pae.  202,  and  Anderson 
T.  Territory,  9  Ariz.  54,  76  Pae.  637,  sufficient  proof  to  raise  reasonable 
doubt  is  lUl  that  is  required. 

Applicability  of  Bole  of  Beasonable  Doubt  to  self-defense  in  homi- 
eide.     See  note,  19  L.  B.  A.  (n.  s.)  490. 

Instruction  as  to  Self-defense  held  not  erroneous. 

Approved  in  Wilson  v.  Territory,  7  Ariz.  51,  60  Pae.  698,  instruc- 
tion held  not  erroneous  as  ignoring  right  of  defendant  to  act  upon 
apparent  danger. 

Homicide  in  Besisting  Arrest^  or  of  officers  of  justice.  See  note, 
66  L.  Bv  A.  366,  366. 

63  Gsl.  426-428,  THOMAS  ▼.  DESMOND. 

Complaint  Which  Merely  States  Evidence  is  demurrable. 

Approved  in  Ahlers  v.  Smiley,  11  Cal.  App.  346,  104  Pae.  998,  aver- 
ment of  contract  cannot  be  supplied  by  exhibit  attached  to  complaint. 

63  Cal.  429-431,  McINTYBE  ▼.  TBATTTNEB. 

If  Additional  Work  is  Performed  at  owner's  request  he  is  estopped 
to  assert  that  work  was  already  completed. 

Approved  in  Hubbard  v.  Lee,  6  Cal.  App.  609,  92  Pae.  746,  and 
Hubbard  v.  Lee,  10  Cal.  App.  483,  102  Pae.  530,  both  reaffirming  rule; 
Pacific  Hardware  Co.  v.  Lincolfl,  12  Haw.  361,  materialman  may  file 
lien  within  three  months  after  building  completed  by  owner,  when 
abandoned  by  contractor;  Salt  Lake  Hardware  Co.  v.  Chain  man  Min. 
etc.  Co.,  137  Fed.  635,  contract  to  furnish  and  install  machinery  and 
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materials  for  mill  not  completed  80  long  as  work  of  patting  tbem 
in  condition  required  hy  contract  was  going  on. 

Distinguished  in  Santa  Clara  Valley  Mill  &  Lumber  Go.  y.  Williams 
(Cal.),  31  Pac.  1129,  holding  building  completed  at  given  date,  though 
slight  alterations  made  later  at  request  and  expense  of  owners. 

Notice  of  Lien  Setting  Forth  that  certain  person  acted  as  agent 
of  owner  is  not  vitiated  by  statement  that  he  acted  "as  a  contractor." 

Approved  in  Western  Sash  &  Door  Co.  v.  Heiman,  71  Kan.  48,  80 
Pac.  18,  holding  word  "contractor"  in  statement  of  lien  to  be  mere 
descriptio  personae. 

Work  Done,  or  Material  Furnished,  In  Perfecting  Original  Work, 
as  lienabl'e  items  to  establish  period  for  filing  claim.  See  note,  12 
L.  B.  A.  (n.  B.)  865. 

63  OaL  481-434,  MAODOUQAIiL  ▼.  CENTBAIi  R.  B.  OO. 

Oontrlbntory  Negligence  on  Part  of  plaintiff  is  matter  of  defense. 

Approved  in  Wistrom  v.  Bedlick  Bros.,  6  Cal.  App.  675,  92  Pac.  1049, 
reaffirming  rule;  Nichols  v.  Baltimore  etc.  B.  Co.,  33  Ind.  App.  241, 
71  N.  E.  172,  there  is  no  presumption  of  contributory  negligence 
where  plaintiff  was  injured  at  railroad  crossing. 

Presumption  of  Exercise  of  Care.  See  no  tee,  116  Am.  St.  Bep. 
116;  16  L.  B.  A.  267. 

63  Cal.  435-436,  CXJBTIS  ▼.  SUPEBIOB  C0X7BT. 

Prohibition  will  not  Lie  to  Correct  Error  of  court  within  its  juris- 
diction. 

Approved  in  Beaulieu  Vineyard  v.  Superior  Court,  6  Cal.  App.  250, 
91  Pac.  1018,  where  jury  trial  denied  as  to  certain  issue. 

Where  Defendant  In  Justice's  Court  denied  all  allegations  of  com- 
plaint, but  did  not  appear  at  trial,  on  appeal  on  questions  of  law  alone 
new  trial  was  properly  ordered  in  superior  court. 

Approved  in  Armantage  v.  Superior  Court,  1  Cal.  App.  135,  81  Pac« 
1035,  superior  court  has  jurisdiction  of  appeal  from  justice's  court, 
though  justice  did  not  give  notice  of  trial  required  by  section  850, 
Code  of  Civil  Procedure. 

Distinguished  in  Maxson  v.  Superior  Court  (Cal.),  54  Pac.  520,  521, 
on  appeal  from  default  judgment  in  justice's  court,  there  cannot  be  a 
trial  de  novo. 

63  CaL  442-445,  KENNEY  V.  KEIXEHEB. 

Granting  or  Refusal  of  Leave  to  renew  motion  is  within  the  discre- 
tion of  the  court. 

Approved  in  Lawson  v.  Lawson,  15  Cal.  App.  500,  115  Pac.  463,  per- 
mitting renewal  of  motion  to  exempt  earnings  from  payment  of  ali- 
mony. 

63  Cal.  445-447,  49  Am.  Bep.  96,  EGGEB8  ▼.  HINE. 

What  Words  or  Phrases  may  Constitute  a  valid  trademark.  See 
note,  85  Am.  St.  Bep.  115. 

Bight  to  Protection  in  Use  of  (Geographical  Name.  See  note,  26 
L.  B.  A.  (n.  B.)  83. 

Competition  In  BoBlneei^  Use  of  Trademark.  See  note,  17  L.  B.  A. 
131. 
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63^  CaL  447-460,  DTEB  ▼.  HABBI80N. 

Entile  Street  AsflesBment  is  Inyalidatad  by  omisaion  of  tbree  lots. 

Distinguished  in  Dowling  ▼.  Altschul  (Cal.),  3^  Pac.  496,  decision 
of  board  of  superviBort  on  question  of  assessing  loip  at  end  of 
cul-de-8ae  is  final. 


63  OaL  450-451,  MATTHEW  T.  CENTRAL  PACIFIO  B.  R.  00. 

Husband  and  Wifs.are  Necessary  Parties  to  action  for  personal  in- 
juries to  wife. 

Approved  in  Oomez  t.  Scanlan,  2  Cal.  App.  580,  84  Pac.  50,  and 
Gomez  y.  Scanlan,  155  Cal.  530,  102  Pac.  13,  both  applying  mle  to 
action  for  false  imprisonment  of  wife. 

63  OaL  454-457,  ESTATE  OF  HUDSON. 

A  Decree  of  Distribution  is  Binding  upon  parties  in  interest. 

Approved  in  Simmons  ▼.  Rowe,  4  Cal.  App.  758,  89  Pac.  624,  judg- 
ment for  defendant  in  foreclosure  suit  is  res  adjudicata  in  subsequent 
partition  suit  that  plaintiff  had  no  interest  in  property;  Ooldtree  v. 
Thompson  (Cal.),  20  Pac.  414,  complaint  asking  for  construction  of 
trusts  in  will  should  set  forth  decree  of  distribution. 

Saperlor  Oonrt  Sitting  in  Probate  cannot  set  aside  decree  of  dis- 
tribution for  fraud  after  time  specified  in  Code  of  Ciril  Procedure, 
section  473. 

Approved  in  Estate  of  Walker,  160  Cal.  549, 117  Pac.  511,  reaffirming 
rule;  Estate  of  Byrne,  3  Cof.  Prob.  70,  applying  rule  to  application  to 
set  aside  order  settling  administrator's  account;  Estate  of  McLaughlin 
(No.  2),  1  Cof.  Prob.  262,  superior  court  sitting  in  probate  has  no 
jurisdiction  to  revoke  probate  of  will  because  procured  by  fraud;  Es- 
tate of  Maxwell,  1  Cof.  Prob.  137,  superior  court  sitting  in  probate  has 
no  jurisdiction  over  petition  to  declare  void  a  devise  alleged  to  have 
been  procured  through  fraud  and  to  make  distribution  to  heirs;  Estate 
of  Johnson,  4  Cof.  Prob.  500,  arguendo. 

Where  Decree  of  Distribution  was  Procured  by  fraud,  court  of 
equity  can  charge  distributers  as  trustees. 

Approved  in  Bacon  v.  Bacon,  150  Cal.  481,  89  Pac.  319,  relieving 
against  decree  of  distribution  based  upon  mistake  in  reading  will; 
Hanley  v.  Hanleyi  4  Cof.  Prob.  479,  applying  rule  to  order  for  probate 
homestead. 

63  OaL  468-460,  ESTATE  OF  BEEOH. 

Nonresident  cannot  Nominate  Administrator. 

Approved  in  Estate  of  Bedell,  3  Cof.  Prob.  81,  upholding  appoint- 
ment  of  nominee  of  parents  as  against  public  administrator. 

Public  Administrator  is  Entitled  to  Letters  as  against  nominee  of 
nonresident  sdn  of  decedent. 

Reaffirmed  in  Estate  of  Griffiths,  3  Cof.  Prob.  547,  552. 

Distinguished  in  Estate  of  Bergin,  3  Cof.  Prob.  291,  public  adminis- 
trator is  not  entitled  to  letters  as  against  resident  devisee  in  foreign 
will  who  files  authenticated  copy  thereof  and  of  its  foreign  probate, 
with  petition  for  letters. 

Right  of  Nonresident  to  Act  as  executor  or  administrator.  Sea 
notes,  113  Am.  St.  Rep.  564;  1  L.  R.  A.  (n.  s.)  347. 
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Bigbt  of  One  First  Sntltled  to  Administration  to  nominate  third 
person.    See  note,  22  L.  B.  A.  (n.  s.)  1163. 

63  OaL  460-462,  OBOWIiET  ▼.  DAVia 

Land  Owner  cannot  Enjoin  Obstruction  of  street,  nnless  his  injury 
will  be  diiferent  in  kind  from  that  of  the  general  public. 

Distill guiflhed  in  Sloss-Sheffield  Steel  &  Iron  Go.  t.  Johnson,  147  Ala. 
387,  11»  Am.  St.  Bep.  8&,  41  So.  903,  8  L.  B.  A.  (n.  s.)  226,  enjoining 
obstruction  of  street  by  dumping  of  slag  thereon,  at  suit  of  abutting 
land  owner. 

63  Oal.  464-467,  KANE  T.  DESMOND. 

Qift  by  Huaband  to  Wife  is  Valid,  except  as  to  existing  creditors  of 
husband. 

Approved  in  Sawyer  t.  Metters,  133  Wis.  359,  113  N.  W.  686,  con- 
veyance by  husband  to  wife,  in  payment  of  existing  debt,  is  valid 
as  to  future  creditors  of  husband. 

Attacks  by  Creditors  on  Oonveyancea  made  by  husbands  to  wives. 
See  note,  90  Am.  St.  Bep.  517. 

Nothing  is  Presumed  in  Favor  of  jurisdiction  of  justice's  court. 

Approved  in  Harlan  v.  Gladding,  McBean  &  Go'.,  7  Gal.  App.  53,  93 
Pac.  401,  written  request  is  essential  to  jurisdiction  of  justice  to  hold 
court  in  another  township;  Ferguson  v.  Basin  Gonsolidated  Mines,  152 
Gal.  715,  93  Pac.  869,  entry  of  service  of  summons  in  justice's  docket 
is  no  evidence  thereof. 

(S3  OaL  467-470,  49  Am.  Bep.  98,  SAN  FBANCISCO  y.  OENTBAIi 
FACIFIO  B.  B.  GO. 

The  Boadbed  is  the  Bed  or  Fonndation  on  which  the  superstructure 
of  the  railroad  rests. 

Approved  in  Atchison  etc.  By.  Go.  v.  Gounty  of  Los  Angeles,  158 
Gal.  440,  111  Pac.  251,  where  actual  right  of  way  of  railroad  consisted 
of  continuous  strip  thirty  feet  wide,  with  here  and  there  added  lands 
contiguous  to  strip,  such  added  lands  not  part  of  roadway  of  inter- 
county  road  assessable  by  state  board  of  equalization;  Shreveport  v. 
Shreveport  Belt  By.  Go.,  107  La.  787,  32  So.  190,  applying  definition  to 
statute  fixing  proportion  of  paving  to  be  paid  for  by  railroad. 

Steamers  Used  by  Bailroad  Company  in  transporting  freight-cars 
should  be  assessed  by  local  assessors. 

Approved  in  San  Francisco  etc.  B.  B.  Go.  v.  Stockton,  149  Gal.  86, 
88,  92,  84  Pac.  772,  773,  774,  land  used  for  railroad  purposes,  adjoin- 
ing right  of  way,  is  assessable  exclusively  by  city  assessor;  Pacifie 
Goast  By.  Go.  v.  Bamage  (Gal.),  37  Pac.  534,  terminal  wharf  of  rail- 
road is  assessable  by  county. 

As  to  Where  Ships  are  Taxable.    See  note,  37  L.  B.  A.  518. 

Nature  of  Bailroad  as  Bealty  or  Personalty.  See  note,  66  L.  B.  A. 
37. 

63  OaL  470-473,  SAN  FBANCISCO  ▼.  FBY. 

Shares  of  Stock  la  Corporation,  tangible  property  of  which  is  situ- 
ated in  another  state,  are  subject  to  taxation  as  property  of  resident 
of  this  state. 

Approved  in  Ghesebrough  v.  San  Francisco,  153  Gal.  564,  96  Pac. 
290,  shares  of  stock  may  be  assessed  in  so  far  as  property  is  situated 
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ontiide  of  state;  Wright  ▼.  Louisville  etc.  B.  Co.,  195  XT.  S.  222,  25 
Sup.  Gt.  16,  49  li.  Ed.  167,  shares  of  stock  in  railroad  outside  state 
are  assessable  when  owned  by  domestic  corporation. 

Distinguished  in  Stroh  y.  Detroit,  131  Mich.  114,  117,  90  N.  W. 
1031,  1032,  shares  of  stock  held  by  resident  of  Michigan  in  foreign 
corporation  are  not  assessable  where  all  corporate  property  located 
in  Michigan. 

Taxation  of  Property  In  Diifertnt  States  u  Doable^  See  note,  15 
L.  B.  A.  (n.  s.)  143. 

68  Gal.  473-478,  DEAN  T.  SUPEBIOB  GOUET. 

After  Lapee  of  Six  Months  from  Its  Bendition,  superior  court 
sitting  in  probate  cannot  set  aside  order  on  ground  of  fraud  in  its 
procurement. 

Approved  in  Estate  of  Maxwell,  1  Cof.  Prob.  137,  reaffirming  rule; 
Hanley  v.  Hanley,  4*Gof.  Prob.  478,  applying  rule  to  order  setting 
apart  probate  Jiomestead;  Estate  of  Byrne,  3  Gof.  Prob.  70,  pro- 
bate court  cannot  vacate  order  settling  administrator's  account  on 
ground  of  fraud;  Estate  of  McLaughlin  (No.  2),  1  Gof.  Prob.  262, 
probate  court  cannot  revoke  probate  of  will  because  procured  by 
fraud. 

A  Decree  of  Distribution  Obtained  by  frauds  or  artifices  may  be 
set  aside  in  equity. 

Approved  in  Estate  ef  Walker,  160  Oal.  549,  117  Pac.  511,  re- 
affirming rule;  Bacon  v.  Bacon,  150  Gal.  481,  89  Pac.  319,  relieving 
against  decree  of  distribution  based  upon  mistake  in  reading  will. 

Trustees'  Account.    See  note,  94  Am.  St.  Bep.  45. 

63  OaL  483-485^  WOUPOBD  ▼.  LTON  OBAVEI.  ETC.  MIN.  CO. 

Inadequacy  of  Damages  as  Oround  for  setting  aside  verdict.  See 
note,  47  L.  B.  A.  45. 

Miscellaneous. — Gited  in  Alder  Go.  v.  Fleming,  159  Fed.  597,  86 
G.  G.  A.  419,  statute  held  to  create  cause  of  action  for  wrongful 
death. 

63  Cal.  486-489,  8AN  FEANCI800  ▼.  TALBOT. 

A  Vessel  Eegistered  Oat  of  tlie  State,  and  never  here  except  tran- 
siently, is  not  subject  to  assessment  in  the  state. 

Distinguished  in  Okon  v.  San  Francisco,  148  GaL  86,  113  Am.  St 
Bep.  191,  82  Pac.  853,  2  L.  B.  A.  (n.  a.)  197,  7  Ann.  Gas.  443,  vessel 
taxable  at  "home  port,"  though  physically  absent  therefrom  and 
registered  in  another  state. 

As  to  Where  Sbips  are  Taxable.    See  note,  37  L.  B.  A.  519. 

63  Cal.  491-492,  EX  PABTE  BATE. 

Necessity  of  Entry  of  Judgment.  See  notes,  129  Am.  St.  Bep.  746; 
28  L.  B.  A.  622. 

63  Cal.  494-497,  MEBRHJi  ▼.  HUBUiUBT. 

Evidence  Held  not  to  Show  Immediate  Deliyery  and  continued 
change  of  possession. 

Approved  in  Kennedy  v.  Gonroy  (Gal.),  44  Pac.  796,  sale  of  cattle 
void  as  to  creditors  where  parties  continued  to  live  together  on 
farm. 
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63  GaL  497-498,  HOLMES  ▼.  McOLEABY. 

Order  Denying  Motion  to  Vacate  Order  is  not  apx>ealab1e. 

Approved  in  Title  Ins.  9tc.  Go.  ▼.  Galifomia  Dev^  Go.,  159  GaL 
437,  114  Pac.  839,  den3ring  appeal  from  order  refusing  to  vacate 
appointment  of  receiver. 

63  CaL  600-^1,  WATKIN8  ▼.  DEOENEB. 

Wliere  Action  is  not  One  of  those  mentioned  in  sections  392  and 
893,  Gode  of  Givil  Procedure,  defendant  is  entitled  to  have  it 
removed  to  county  of  his  residence. 

Approved  in  State  v.  Gampbell,  3  Cal.  App.  605,  86  Pac.  841,  rule 
applicable  to  action  brought  by  state  to  recover  official  moneys 
from  superintendent  of  insane  asylum. 

68  Oal.  601-603,  CANNEY  T.  SOUTH  PACIFIO  OOA8T  &  B.  OO. 

Authority  to  Employ  Medical  Services  for  employee  or  other  per- 
son.   See  note,  20  L.  B.  A.  696. 

63  Oal.  503-605,  OUMMIKaS  v.  HOWABD. 

No  Special  Demand  is  Necessary  before  bringing  suit  for  money 
due  under  contract  on  happening  of  particular  event. 

Approved  in  Heweth  v.  Dean  (Gal.),  25  Pac.  755,  where  note 
secured  by  mortgage  provides  that,  upon  failure  to  pay  annual  in- 
terest both  principal  and  interest  shall  become  due,  bringing  suit 
to  foreclose  is  sufficient  demand. 

63  Oal.  506--609,  THOMPSON  T.  WHITE. 

There  can  be  but  One  Final  Judgment  in  a  cause. 

Approved  in  Dondell  v.  Shoo,  159  Gal.  454,  114  Pac.  582,  ftpply* 
ing  rule  in  partnership  accounting. 

63  OaL  514-^17,  HAVEN  v.  HAW& 

Qualified  Pre-emptor  can  Initiate  valid  claim  to  entire  quarter  sec- 
tion by  settling  on  one-half  of  it  while  the  other  half  is  occupied 
by  another. 

Distinguished  in  Gragg  v.  Gooper,  150  Gal.  586,  89  Pac.  346,  rule 
does  not  apply  where  entire  land  entered  upon  is  in  possession  of 
another. 

Miscellaneous. — Gited  in  Bakz  v.  laebinow,  4  Ariz.  234,  236,  36 
Pac.  211,  212,  dissenting  opinion,  to  point  that  successful  party  to 
contest  in  land  office  acquires  right  of  possession. 

63  Oal.  538-^43,  PIEBOE  T.  WHITING. 

Bedtals  in  Undertaking  as  to  Ownership  of  property  attached  are 
conclusive  between  tho  parties. 

Approved  in  Dackich  v.  Barich,  37  Mont.  502,  97  Pae.  935,  recital 
that  levy  was  made  is  binding  between  parties. 

Where  Obligation  of  Bond  is  Oonditional  upon  demand  made  on 
principal,  such  demand  must  be  alleged. 

Beaffirmed  in  Kanouse  v.  Brand,  11  Gal.  App.  673,  106  Pac.  122. 

Distinguished  in  Ex  parte  Howitz,  2  Gal.  App.  754,  84  Pac.  230, 
where  defendant  promised  to  pay  money  on  demand,  bringing  of 
suit  is  sufficient  demand. 

Miscellaneous. — Gited  in  Elmore  ▼.  Thaggard,  130  Ga.  708,  61 
8.   £.   728|   as   to   necessity   for   procuring  architect's  certificate  in 


63  Cal.  544-577    NOTES  ON  CALEPOBNIA  EfiPOBTS.  1176 

order  to  recover  expense  of  completion  of  building  after  abandonment 
bj  contractor. 

63  OaL  5i4>546,  PEOPLE  T.  WONO  AH  TEAK. 

One  Wbo  Attacks  Another,  but  afterward  really  and  in  good 
faith  declines  further  combat,  may  subsequently  justify  killing  in 
self-defense. 

Approved  in  concurring  opinion  in  State  ▼.  Shockley,  29  Utah, 
87,  80  Pac.  886,  majority  holding  question  did  not  arise  where  de- 
ceased attempted  to  arrest  defendant,  who  had  just  attempted 
robbery. 

Bight  of  Self-defense  by  Original  Aggressor.  See  notes,  109  Am. 
St.  Bep.  809;  45  L.  B.  A.  707. 

63  Gal.  547-649,  SAKFOBD  T.  OAI..  FABMEB8'  MITTUAXi  FIBB 
INS.  ASSN. 

Policy  of  Insurance  Issaed  by  Mntaal  Company  is  not  forfeited 
by  failure  to  pay  assessment,  unlees  such  forfeiture  is  provided 
for  in  contract  of  insurance. 

Approved  in  Haas  v.  Mutual  Life  Ins.  Co.,  84  Neb.  692,  121  N. 
W.  1000,  failure  to  pay  annual  premiums  will  not  result  in  for- 
feiture, where  policy  contains  no  provision  to  that  effect. 

63  OaL  660-553,  BEBSON  T.  NUNAN. 

Attacliment  of  Property  Oovered  by  chattel  mortgage  without 
payment  of  latter  is  wrongful. 

Approved  in  Sousa  v.  Lucas,  156  Cal.  465,  105  Pac.  415,  attempted 
attachment  without  such  payment  does-  not  create  any  lien. 

The  Object  of  Bequirlng  Becordation  of  chattel  mortgages  is  the 
same  as  that  of  providing  for  registration  of  mortgages  of  real 
estate. 

Approved  in  Fette  v.  Lane  (Cal.),  37  Pac.  916,  unrecorded  chattel 
mortgage  is  valid  against  subsequent  mortgagee  with  notice. 

Effect  of  Failure  to  Execute  and  record  chattel  mortgages.  See 
note,  137  Am.  St.  Bep.  49. 

The  Becordlng  of  a  Chattel  Mortgage  is  equivalent  to  immediate 
delivery  and  continued  change  of  possession. 

Approved  in  Hopper  v.  Keys,  152  Cal.  493,  92  Pac.  1019,  failure 
to  record  mortgage  within  thirty  days  in  county  to  which  property 
has  been  removed  ipso  facto  exempts  it  from  mortgage  as  to  creditors; 
Bank  of  Ukiah  v.  Gibson  (Cal.),  39  Pac.  1070,  amendment  permitting 
chattel  mortgage  of  cattle  does  not  validate  chattel  mortgage  al- 
ready executed;  Irwin  v.  McDowell  (Cal.),  34  Pac.  710,  chattel 
mortgage  not  released  by  executory  contract  for  pledge;  Pierson 
v.  Hickey,  16  S.  D.  49,  91  N.  W.  340,  unrecorded  chattel  mortgage 
void  as  against  execution  based  on  judgment  upon  debt  incurred 
before  mortgage  was  executed. 

Judgment  in  Beplevin  must  be  in  the  altcrnativeb 

Approved  in  Holmberg  v.  Hendy  (Cal.),  10  Pac.  394,  and  Hynes 
V.  Barnes,  30  Mont.  27,  75  Pac.  523,  both  reaffirming  rule. 

63  Cal.  576-677,  HALLIDIE  T.  SUTTEB  ST.  B.  B.  CO. 

Effect  of  Agreement  to  Perform  Ulidertaking  to  certain  person's 
satisfaction.    See  note,  17  L.  B.  A.  208,. 
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Implied  WaxruLly  of  Fitnew  of  Propenty  bou^^ht  for  special  pur- 
pose.   See  note^  22  L.  B.  A.  196. 

63  Oal.  578^81,  JOHNSON  ▼.  SUPEBIOB  OOXTBT. 

Defendant  In  Divorce  Snit  cannot  be  Denied  Process  to  obtain 
testimony  of  witnesses  outside  of  state  on  ground  that  he  has  not 
complied  with  order  of  court  to  pay  plaintiff  costs  and  counsel  fees. 

Approved  in  McNamAra  v.  McNamara,  86  Neb.  635,  126  N.  W. 
95|  27  L.  B.  A.  (n.  s.)  1062,  order  of  court,  striking  out  defend- 
ant's answer  because  he  did  not  comply  with  previous  order  to  pay 
temporary  alimony  is  void. 

Contempt  Proceedings  to  Compel  Payment  of  Alimony.    See  note, 

24  L.  B.  A.  436,  437. 

68  CaL  581-584,  DAVIS  ▼.  SUPEBIOB  C0T7BT. 

Validity  of  Statute  Under  Constltation  of  1849  will  not  be  passed 
upon  in  mandamus  proceeding. 

Approved  in  Dean  v.  Dimmich,  18  N.  D.  400,  122  N.  W.  246, 
in  mandamus  against  county  officers  to  compel  them  to  move  their 
offices,  court  will  not  pass  upon  validity  of  act  providing  for  vote 
upon  relocation  of  c<$unty  seat. 

Distinguished  in  State  v.  Candland,  36  Utah,  415,  104  Pac.  289, 
officer  may  attack  validity  of  statute  in  mandamus  proceeding  to 
compel  him  to  comply  with  its  provisions. 

Unconstltntionality  of  Statute  as  Defense  against  mandamus  to 
compel  enforcement.    See  note,  47  L.  B.  A.  516. 

63  CaL  586-598,  49  Am,  Bep.  100,  UNGEB  ▼.  MOONE7. 

To  Set  Statata  of  Umitations  in  Motion,  there  must  be  hostile 
possession,  open,  notorious  and  with  intent  to  usurp  place  of  true 
owner. 

Distinguished  in  Barnes  v.  Davech,  7  Cal.  App.  491,  94  Pac.  781, 
adverse  use  of  highway  need  be  only  such  as  is  inconsistent  with 
owner's  right  to  exclusive  use  of  land. 

To  Acquire  Title  by  Preecriptioii,  possession  must  be  open,  hostile, 
under  claim  of  right  and  continuous  for  five  years,  with  payment 
of  taxes. 

Approved  in  Big  Three  Min.  and  MiU  Co.  v.  Hamilton,  157  Cal. 
140,  137  Am.  St.  Bep.  118,  107  Pac.  306,  holding  evidence  showed 
possession  interrupted;  Alper  v.  Tormey,  7  Cal.  10,  93  Pac.  403, 
evidence  held  to  show  that  right  of  way  for  spur  track  was  held 
adversely  and  under  claim  of  right;  Steekter  v.  Ewing,  6  Cal.  App. 
766,  93  Pac.  288,  title  by  adverse  possession  may  be  acquired, 
though  adverse  possession  began  under  a  mistake;  Spotswood  v. 
Spotswood,  4  Cal.  App.  714,  89  Pac.  363,  findings  against  adverse 
possession  held  supported  by  evidence;  Bashore  v.  Mooney,  4  Cal. 
App.  281,  87  Pac.  555,  prescriptive  right  to  use  ditch  to  convey 
limited  quantity  of  water  may  be  acquired;  Jensen  v.  Hunter  (Cal.), 
41  Pac  17,  one  who  offered  to  pay  for  ditch  cannot  claini  title 
to  same  by  adverse  possession;  Dietz  v.  Mission  Transfer  Co.  (Cal.), 

25  Pac.  426,  evidence  held  not  to  show  claim  of  right. 

The  Possession  of  One  Tenant  In  Common  is  the  possession  of  his 
cotenant. 
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Approved  in  Southern  Oal.  B.  Go.  ▼.  Slanson  (Ca].)i  ^^  ^^^-  ^^f 
possession  of  railroad  entering  under  permission  is  not  adverse  to 
owner. 

One  Ootenant  may  Acquire  Title  by  adverse  possession  against 
another,  where  the  hostile  character  of  such  possession  is  manifest. 

Approved  in  Gumsey  v.  Antelope  Creek  etc.  W.  Co.,  6  Cal.  App. 
S91,  02  Pae.  328,  presumption  of  knowledge  follows  from  open  pos- 
session; Tabler  v.  Caverill,  4  Cal.  App.  677,  88  Pac  996,  possession 
of  community  property  by  divorced  wife  did  not  become  preeeriptive 
until  notice  of  hostility;  Bath  v.  Valdez  (Cal.),  7  Pac.  488,  but 
holding  that  adverse  character  of  eotenant's  possession  was  not 
made  known;  Thompson  v.  Ferry,  6  Ariz.  308,  56  Pac.  744,  where 
ootenants  did  not  protest  against  sale  of  mining  claims  and  their  re- 
location and  development. 

Creation  of  PreecriptlTe  Title  by  adverse  possession  of  one  co- 
tenant.    See  note,  109  Am.  St.  Bep.  624,  626.     , 

Neceaelty  of  Color  of  Title,  not  Ezpraflsly  Made  a  condition  by 
statute,  in  adverse  possession.  See  note,  15  L.  B.  A.  (n.  s.)  1185, 
1187,   1188,   1189,  1194,   1196,   1208. 

Possession  of  Land  as  Notice  of  Title.  See  note,  13  L.  B.  A.  (n. 
B.)  124,  125. 

Miscellaneous. — Cited  in  Boe  ▼.  Arnold,  54  Or.  66,  102  Pac.  294, 
one  recognizing  superior  title  of  United  States  government  may 
assert  adverse  poesesoion  against  claimant  under  prior  grant. 

63    Cal.  607-614,    80UTHEBN   PACIFIC   B.   B.  CO.  ▼.    SUPEBIOB 
COUBT. 

Writ  of  Prohibition.    See  note,  111  Am.  St.  Bep.  948. 

63  Cal.  614-616,  PBOPLE  Y.  BUBNB. 

Indictment  for  Burglary  With  Intent  to  commit  rape  is  sufficient, 
though  it  does  not  allege  under  what  circumstances  rape  was  in- 
tended to  be  committed. 

Distinguished  in  People  v.  Miles,  9  Cal.  App.  317,  101  Pac  527, 
information  for  rape  must  allege  that  prosecutrix  was  not  wife  of 
accused. 

63  OaL  616-620,  CABPENTEB  T.  KATOMA  WATEB  ETC.  CO. 

Judgment  in  Ejectment  Doee  not  Stop  running  of  statute  of  limita- 
tions, but  actual  entry  is  necessary. 

Cited  in  Mossman  v.  Dole,  14  Haw.  367,  arguendo. 

63  Cal.  620-623,  ESTATE  OF  B0BIN80K. 

A  Municipal  Corporation  may  Take  Property  in  trust  for  the  care 
of  its  indigent  women  and  children. 

Distinguished  in  Stearns  v.  The  Newport  Hospital,  27  B.  L  315, 
62  Atl.  134,  municipality  has  no  supervisory  power  over  funds  given 
to  other  trustees  for  charitable  purposes. 

Perpetuities  may  be  Created  for  charitable  purposes. 

Approved  in  Spence  v.  Widney  (Cal.),  46  Pac.  466,  reaffirming  rule. 

Enforcement  of  Oeneral  Bequest  for  charity  or  religion.  See  note, 
14  L.  B.  A.  (n.  s.)  66,  103,  112w 
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63  CaL  623-643,  CBOSS  T.  ZELLEBBAOH. 

Bui*  of  the  ziaw  of  the  Case  is  not  applicable  where  facts  on  second 
appeal  are  materially  different. 

Beaffirmedin  Adams  y.  Thornton,  5  Cal.  App.  458,  90  Pae.  714. 

OondiuiTeiiess  of  Prior  Decisioiui  on  subsequent  appeals.  See  note, 
34  L.  B.  A.  345. 

Mi8eellaneous.~Gited  in  Gross  ▼.  Zellerbach  (GalOi  8  Pae.  714,  715, 
716^  same  case  <Mi  subsequent  appeaL 
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OASES  IN  64  CALIFORNIA. 


64  Oal.  2-S;  27  Pac.  787,  LOW  ▼.  MoOALZiAN. 

Order  Oranting  New  Trial  will  not  tte  BeveiBSd  when  eyidenee  b 
eonflicting. 

Approved  in  Kellenberger  v.  Market  St.  ete.  By.  Co.  (Cal.),  33  Pae. 
90,  following  rule. 

64  010.  5-9,  27  Pac  788,  OANAVAN  ▼.  OBAT. 

Whore  Owner  of  Beal  Property  having  right  of  poseession  makee 
forcible  entry,  person  in  poseession  cannot  maintain  action  of  tres- 
pass, but  remedy  provided  by  statute  for  forcible  entry  is  exclusive. 

Approved  in  Walker  v.  Chanslor,  153  Cal.  128,  129,  131,  132,  126 
Am.  St.  Bepw  61,  94  Pac.  610,  611,  17  L.  B.  A.  (n.  s.)  455,  action  does 
not  lie  in  favor  of  trespasser  who  sought  forcibly  to  prevent  entry 
by  owner,  .to  recover  damages  for  personal  injuries  inflicted  by  owner 
in  disposseseing  trespasser. 

64  Cal.  14-22,  49  Am.  Bep.  679,  27  Pac  942,  HIOKS  ▼.  LOVXTLI.. 

It  is  Only  Where  Answer  Admits  or  leaves  undenied  material  facts 
alleged  in  complaint  that  judgment  can  be  rendered  on  pleadings. 

Approved  in  Casci  v.  Ozalli,  158  Cal.  283,  110  Pac.  933,  where  com- 
plaint in  quiet  title  suit  alleged  ownership  and  possession,  and  answer 
denied  allegation,  judgment  was  wrongly  rendered  on  pleadings; 
Pinley  v.  Tucson,  7  Ariz.  113,  60  Pae.  873,  upholding  judgment  on 
pleadings. 

Vendee  In  Possession  Under  Contract  of  Sale  may  repudiate  con- 
tract  and  forfeit   his   rights  thereunder. 

Approved  in  Alexander  v.  Jackson  (Cal.),  25  Pac.  417,  holding  home- 
stead declared  by  wife  on  land  purchased  under  executory  contract 
of  sale  was  of  no  effect  when  husband  refused  to  complete  purchase 
and  acquire  legal  title. 

Vendor  and  Vendee.    See  note,  96  Am.  St.  Bep.  1013. 

Bight  of  Orantee  in  Possession  to  Qnastion  Bight  of  grantor  to 
collect  purchase  money.     See  note,  21  L.  B.  A.  (n.  s.)  384. 

Vendee  Who  Takes  Possession  under  vendor's  title  cannot  question 
it. 

(1181) 
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Approved  in  Garye^  y.  Lashells,  151  Gal.  532,  91  Pae.  501,  and  Ger- 
▼aiae  y.  Brookins,  156  Cal.  107,  103  Pac.  331,  both  following  rule; 
Dunn  V.  Mill»,  70  Kan.  660,  79  Pac  148,  holding  vendee  in  possession 
under  contract  of  sale  could  not  reaist  payment  of  purchase  price  on 
ground  of  defect  in  vendor's  title. 

Equitable  Title  to  Land  Such  as  Gives  Holder  right  of  possession  in 
equity  is  sufficient  defense  in  ejectment  as  against  holder  of  legal 
title. 

Reaffirmed  in  Doherty  ▼.  Courtney,  150  Cal.  608,  89  Pac.  435. 

Wbat  Title  or  Interest  will  Support  Ejectment  See  note,  18  L.  R. 
A.  782,  789. 

Equitable  Defense  in  Ejectment  must  be  pleaded. 

Approved  in  Dondero  v.  O'Hara,  3  Cal.  App.  637,  86  Pac.  987, 
holding  evidence  under  equitable  defense  improperly  admitted  when 
defense  was  not  pleaded. 

Suggesting  That  Defendant  Waives  His  Bii^ts  under  judgment 
pleaded  in  bar  by  contesting  plaintiff's  claim  upon  its  merits. 

Overruled  in  Harding  v.  Harding,  148  Cal.  402,  83  Pac.  436,  hold- 
ing defendant  waives  no  right  under  judgment  pleaded  in  bar  by  con- 
testing claim  on  its  merits  and  may  pl«ad  all  defenses  he  may  have. 

Where  Vendor  may  Recover  Possession  from  Vendee.  See  note,  107 
Am.  St.  Rep.  723,  729,  730. 

Stenographers'  Notes  as  Evidence,  and  right  to  read  them  to  jury. 
See  note,  81  AnL  St.  Rep.  362i. 

64  Oal.  23-24,  27  Pac.  960,  FEBBIEB  ▼.  FESRIER. 

Assignments  of  Error  Unsupported  by  substantive  part  of  bill  of 
exceptions  are  not  evidence  that  statement  therein  is  true. 

Approved  in  Estate  of  Higgins,  156  Cal.  266,  104  Pac.  10,  rejecting 
assignment  of  error  as  unsupported  by  bill  of  exceptions. 

64  CaL  24-27,  28  Pac.  107,  FORRESTER  ▼.  FLORE& 

Payment  of  Purchase  Money  Alone  is  not  such  part  of  performance 
as  justifies  specific  enforcement  of  oral  contract  to  convey  land. 

Approved  in  Davis  v.  Judson,  159  Cal.  131,  113  Pac  152,  Cooley 
V.  Miller  ft  Iaix,  156  Cal.  514,  105  Pac.  982,  and  Chamberlain  v. 
Abrams,  36  Wash.  592,  79  Pac.  206,  all  following  rule. 

Distinguished  in  Stewart  v.  Smith,  6  Cal.  App.  161,  91  Pae.  671,  en- 
forcing oral  agreement  of  mother  to  convey  by  will  real  property  when 
real  property  had  been  conveyed  to  her  in  consideration  thereof. 

64  Oal.  27-29,  28  Pac.  106,  PEOPLE  ▼.  STANFORD. 
Information  for  Larceny  of  Hog,  Describing  Property  Stolen,  as  a 

certain  hog,  the  property  of  A,  is  sufficient. 

Approved  in  People  v.  Machado  (Cal.),  63  Pac.  67,  following  rule; 
State  V.  Collett,  9  Idaho,  615,  75  Pac.  273,  upholding  information 
charging  larceny  of  one  horse. 

64  Cal.  29-32,  49  Am.  Rep.  684,  28  Pac.  109,  EX  PARTE  BCARK8. 

Oovemor  may  Pardon  Prisoner  on  Condition  that  he  leave  state 
and  remain  away  from  it;  and  such  pardon  is  revocable  for  condition 
broken. 

Approved  in  State  v.  Home,  52  Fla.  139,  42  So.  393,  7  L.  R.  A. 
(n.  s.)  719,  conditional  pardon  may  provide  for  summary  arrest  and 
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recommitment  for  remainder  of  unexpired  terms  upon  breach  of 
condition;  Spencer  v.  Kees,  47  Wash.  282,  91  Pac.  965,  sustaining 
pardon  on  condition  that  prisoner  be  supported  by  relatives;  In  re 
Prout,  12  Idaho,  498,  86  Pac.  276,  5  L.  R.  A.  (n.  s.)  1064,  prisoner 
who  was  paroled  and  returned  for  breach  entitled  to  discharge  at  end 
of  time  of  original  sentence;  Ex  parte  Ridley,  S  Okl.  Cr.  362,  106  Pac. 
554,  where  governor  had  paroled  convict  on  conditions,  prisoner  was 
entitled  to  habeas  corpus  on  rearrest  to  determine  whether  condition 
was  broken. 

Distinguished  in  State  v.  Hunter,  124  Iowa,  574,  104  Am.  St.  Rep. 
361,  100  N.  W.  512,  governor  cannot  impose  as  condition  to  suspension 
of  sentence  that  prisoner  forfeit  time  earned  by  good  conduct  upon 
revocation  of  suspension  at  governor's  discretion. 

Conditional  Pardons.    See  note.  111  Am.  St.  Rep.  113. 

Snapemiion  of  Sentence  for  Good  Behavior,  conditional  pardons,  and 
parole  of  prisoner.    See  note,  14  L.  R.  A.  286,  287,  288. 

As  to  Wbetlier  Time  Prisoner  l8  Out  om  Parole  or  conditional 
pardon  should  be  deducted  from  term.  See  note,  16  L.  R.  A.  (n.  s.) 
306. 

64  Oal.  32-33,  27  Pac  786,  COX  v.  HAYEa 

Miscellaneous. — Cited  in  Goz  v.  Hayes  (Cal.),  7  Pac.  761,  on  another 
appeal. 

64  Cal.  86-41,  30  Pac  671,  LAC08TE  ▼.  SPLIVAI.O. 

Administrator's  Bond  is  Securitgr  Against  Breach  of  duty,  and  breach 
occurs  when  there  is  failure  to  pay  over  money  on  order  of  court. 

Approved  in  Greer  v.  McNeal,  11  Okl.  539,  69  Pac.  897,  following 
rule;  Ellyson  ▼.  Lord,  124  Iowa,  139,  99  N.  W.  588,  administrator's 
bond  held  security  for  final  accounting  of  all  funds  coming  into  his 
hands  during  administration  though  partly  received  before  execution 
of  bond. 

Sureties  or  Administrator's  Bond  given  pursuant  to  order  of  court 
requiring  "further  and  additional  security"  are  liable  for  devastavit 
of  administrator  occurring  before  their  obligations. 

Reaffirmed  in  Oreer  v.  McNeal,  11  OkL  537,  69  Pac.  897. 

64  OaL  42-44,  27  Pac.  1104,  CHESTEB  v.  BAKERSFIELD  TOWN 
HALL  ASSOCIATION. 

Only  One  Undertaking  is  Required  on  Appeal  from  judgment  and 
from  order  denying  new  trial. 

Approved  in  Kinney  v.  Brotherhood  of  Am.  Yeomen,  15  N.  D.  27,  106 
N.  W.  46,  in  single  notice  appeal  from  judgment  and  appeal  from 
order  after  judgment  denying  motion  for  judgment  non  obstante 
verdict  may  be  joined. 

64  Cal.  54-66,  28  Pac.  115,  WABRINO  ▼.  FBBBAB. 

Verdict  in  Equity  Case  is  Merely  Advisory. 

Approved  in  Diamond  Coal  Co.  ▼.  Cook  (Cal.),  61  Pac.  580,  and 
Evans  t.  Ross  (Cal.),  8  Pac.  89,  both  following  rule;  Coatello  v. 
Scott,  30  Nev.  65,  9&  Pac.  4,  calling  of  jury  in  equity  case  is  at  dis- 
cretion  of  judge. 

What  Special  Verdict  most  Contain.  8ee  note,  24  L.  R.  A.  (n.  s.) 
65,  60. 
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64  Oal.  57-60,  28  Pac  116,  STOCKMAN  T.  SIVEB8IDB  LAND  ETO. 
CO. 

Fact  That  DItA  was  Oonatrocted  at  Heavy  Cost  and  maintained 
and  used  for  mora  than  five  years  with  knowledge  of  true  owner  and 
without  objection  ia  not  Buffieient  to  constitute  estoppel  in  pais. 

Approved  in  Yerdugo  Canyon  Water  Co.  v.  Verdugo,  152  Cal.  674, 
OS  Pae.  1029,  sinking  of  wells  with  knowledge  of  owner  did  not 
estop  him,  when  he  merely  passively  acquiesced. 

Where  Decree  Awarded  Coats  to  Plaintiffa  and  on  appeal  they 
reversed  part  of  decree  favorable  to  defendants,  costs  received  by 
plaintiff  must  be  returned,  with  interest. 

Approved  in  Walnut  Irrigation  District  t.  Burke,  158  CaL  168,  110 
Pac.  518,  following  rule. 

64  CaL  60-61,  28  Pac.  112,  PEOPLB  T.  8TBWABT. 

When  Jnrqr  Becomea  Sick  Dnring  Trial  and  new  one  la  sworn  in, 
each  side  has  right  to  full  number  of  challenges. 

Approved  in  State  v.  Bonk,  91  Minn.  427,  98  N.  W.  3S7,  in  such 
case  consent  of  defendant  to  selection  of  twelfth  juror  from  special 
venire  held  to  waive  objection  that  entire  panel  was  not  discharged; 
Turner  v.  Territory,  15  Okl.  562,  82  Pac.  6>52,  when  new  juror  was 
sworn  in  during  trial  on  account  of  illness  of  juror,  granting  of  full 
number  of  challenges  by  court  was  in  effect  impaneling  new  jury. 

Bight  to  Proceed  With  Criminal  Trial  after  substituting  another 
for  disabled  or  incompetent  juror.    See  note,  25  L.  B.  A.  (n.  s.)  38. 

Trial  Commencea  When  Case  la  Called  for  trial  unless  case  is  then 
postponed. 

Approved  in  State  v.  Johnson,  24  S.  D.  601,  124  N.  W.  852,  calling 
of  case  for  trial  and  drawing  of  juror  is  beginning  of  trial,  before 
which  affidavit  of  prejudice  must  be  filed. 

64  CaL  62-64,  28  Pac.  113,  BICHABDS  ▼.  DOWEB. 

Conatmction  of  Tunnel  Through  Land  of  Another  is  such  irreparable 
injury  that  injunction  lies  to  prevent  its  wrongful  construction. 

Approved  in  Pavkovich  ▼.  Southern  Pacific  K.  B.  Co.,  150  Cal.  50, 
87  Pac.  1100,  where  deed  expressly  limits  purposes  for  which  rock 
from  quarry  may  be  used,  injunction  lies  to  prevent  its  removal  for 
any  other  use;  Trade  Dollar  Consol.  Min.  Co.  v.  Fraser,  148  Fed.  593, 
79  C.  C.  A.  37,  granting  injunction  to  prevent  threatened  irreparable 
injury  by  diversion  of  water;  California  Development  Co.  v.  New 
Liverpool  Salt  Co.,  172  Fed.  817,  97  C.  C.  A.  214,  granting  injunction 
to  prevent  diversion  of  water  from  stream  by  means  of  canals, 
whereby  property  of  complainant  was  flooded  and  threatened  with 
irreparable  injury;  dissenting  opinion  in  Jacobs  T.  Lakeside  Lumber 
Co.,  134  Wis.  187,  114  N.  W.  4A5,  majority  holding  laying  of  steam 
pipe  across  plaintiff's  premises  not  such  irreparable  injury  aa  to 
justify  injunction. 

Distinguished  in  Drew  v.  Hicks  (QaL),  35  Pae.  565,  holding  right 
to  maintain  private  nuisance  could  be  acquired  by  prescription. 

Injanction  Against  Treapaaa  oa  Bealty,  See  note,  99  Am.  St.  Bep. 
743. 
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64  OaL  66-67,  28  Fac.  445,  WHITINa  T.  FLUMAS  OOXJNTT. 

Fees  Fald  by  Oounty  Officer  into  county  treasury  under  void  la^ 
may  be  recovered  back. 

Reaffirmed  in  Ketchum  y.  County  of  Plumas  (Cal.),  10  Pac.  115. 

Accord  and  Satiafaction  by  Part  Payment.  6ee  note,  20  L.  B.  A. 
811. 

64  OaL   69-72,  28  Pac.   496,   WEAVEBVIIJ^E  ETC.  BOAD  00.  ▼• 
TBINITT  OOXJNTT. 

Miscellaneous. — Cited  in  People  v.  Lowden  (Cal.),  8  Pac.  69,  re- 
ferring historically  to  principal  case. 

64  OaL  72-73,  28  Pac.  61,  BUBNS  ▼.  HODGDON. 

Judgment  in  Ejectment  la  not  Bar  as  against  title  not  in  issue 
in  the  action. 

Beaffirmed  in  Nemo  ▼.  Farrington,  7  Cal.  App.  446,  94  Pac.  875. 

64  CaL  73-74,  28  Fac  61,  BYEB8  ▼.  BOUBBBT. 

Partnerahip  Doing  Bnaineas  Under  Name  not  showing  names  of 
partners  cannot  commence  action  until  they  have  filed  certificate  and 
made  publication  required  by  section  2468,  Civil  Code. 

Approved  in  Nicholson  v.  Auburn  Gold  Min.  etc.  Co.,  6  Cal.  App. 
54S,  549,  92  Pac.  651,  Sweeny  v.  Stanford  (Cal.),  6  Pac.  668,  Baker 
v.  Van  Ness^  25  Okl.  36,  105  Pac.  661,  and  Sutton  v.  Coast  Trading 
Co.,  49  Wash.  701,  96  Pac.  431,  all  following  rule;  Choctaw  Lumber 
Co.  V.  Gilmore,  11  Okl.  465,  68  Pac.  735,  holding  such  publication 
must  be  for  full  time  before  action  is  commenced;  Drake  v.  Great 
Northern  B.  B.  Co.,  24  S.  D.  23,  123  N.  W.  84,  failure  to  file  and 
publish  such  certificate  cannot  be  cured  after  action  brought. 

Distinguished  in  Alaska  Salmon  Co.  v.  Standard  Box  Co.,*  158  Cal. 
577,  112  Pac.  458,  in  action  by  corporation,  averment  in  answer  that 
it  has  not  paid  license  tax  do^  not  give  it  burden  of  proving  its 
payment. 

64  Oal.  75-77,  28  Fac.  446^  GBEEN  ▼.  BOBEBTSON. 

Contract  to  Pay  Money  upon  Happening  of  given  event  matures  on 
instant  event  happens. 

Approved  in  Smith  v.  Lumber  Co.,  142  N.  0.  31,  54  S.  E.  790,  5 
L.  B.  A.  (n.  s.)  439,  where  wages  were  due  upon  expiration  of  term 
of  service,  suit  therefor  could  be  brought  at  end  of  day  term  expired. 

Fraud  and  Secret  Dealings  or  Interest  of  real  estate  brokers  as 
affecting  commissions.    See  note,  45  L.  B.  A.  52. 

64  CaL  78-80,  28  Fac.  60,  DEAN  t.  WALKENHOBST. 

Where  One  Sella  CatUe  to  Woman  Without  Change  of  possession 
and  parties  to  sale  afterward  marry,  and  husband  sells  cattle  again 
at  direction  of  wife  but  without  change  of  possession,  such  sale  is 
void  as  against  creditors  of  husband  while  he  remained  in  possession. 

Distinguished  in  Asbill  v.  Standley,  Sheriff  (Cal.),  31  Pac.  738, 
holding  when  mares  were  sold  by  husband  to  wife  without  change  of 
pasture,  but  branded  with  wife's  brand,  and  bill  of  sale  given,  sale  ia 
valid  as  against  husband's  creditors. 

Attacks  by  Creditors  on  Conveyances  made  by  husbands  to  wives. 
See  note,  90  Am.  St.  Bep.  545. 
I  Cal.  Note*— 75 
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Ail  to  Whether  Presiiiiii>ti<ni  of  Fnod  flowing  from  retention  of 
chattel  bj  vendor  may  be  overcome.    See  note,  34  L.  B.  A.  (n.  e.)  1139. 

64  OaL  80-83,  28  Pac.  114,  PHZXAN  ▼.  TYI^B. 

Death  of  Party  Pendlxig  Appeal  does  not  render  void  judgment  of 
appellate  court,  although  there  was  no  substitution  of  his  repre- 
sentatives. 

Beaffirmed  in  Twaddle  v.  Winters,  29  Nev.  108,  89  Pac.  290. 

Validity  and  Effect  of  Judgment  for  or  against  deceased  person. 
See  note,  126  Am.  St.  Bep.  626. 

64  OaL  83-85,  28  Pac.  62,  FLINT  ▼.  OADENASSO. 

A  Oonveya  Land  to  B  in  Conaideration  of  B's  agreement  to  pay 
A'a  note  to.  third  party,  secured  by  mortgage  on  land.  B  conveys  to 
C  on  consideration  of  C's  agreement  to  pay  note  of  A.  Upon  payment 
of  note  by  A,  a  cause  of  action  for  amount  arises  in  his  favor  against 
0. 

Approyed  in  Whitney  v.  American  Ins.  Co.  (CaL),  66  Pac.  52,  hold- 
ing contract  of  insurance  company  to  pay  losses  under  policies  issued 
by  another  company  as  promptly  as  losses  under  its  own  renders  it 
directly  liable  to  insured. 

As  to  Who  is  Beal  Party  in  Interest  within  statutes  defining  par- 
ties by  whom  action  must  be  brought.    See  note,  64  L.  B.  A.  597. 

64  OaL  86-87,  27  Pac.  862,  PEOPI^E  ▼.  MITOHEU.. 

Oonstitntlonal  Bight  of  Accnsed  to  be  confronted  by  witnesses. 
See  note,  129  Am.  St.  Bep.  31. 

64  Oal.  87-92,  2  Piic.  893,  PEOPLE  ▼.  WIIJJAM& 

Ooarts«Take  Judicial  Notice  of  census  returns. 

Approved  in  Burks  v.  Walker,  25  Okl.  362,  109  Pac.  547,  following 
rule;  Priddy  v.  Boice,  201  Mo.  337,  119  Am.  St.  Bep.  762,  99  S.  W. 
1061,  9  L.  B.  A.  (n.  s.)  718,  certified  copies  of  census  returns  admitted 
to  show  ages  of  members  of  decedent's  family  at  time  of  execution 
of  deed. 

Distinguished  in  People  v.  Michigan  Central  B.  Co.,  145  Mich.  155, 
106  N.  W.  777,  court,  on  considering  demurrer  to  information  filed 
by  attorney  general  to  collect  taxes  from  railroad,  cannot  take 
judicial  notice  of  reports  of  company  to  state  and  proceedings  had 
thereon,  for  purpose  of  overcoming  charge  that  officer  of  company  con> 
cealed  from  state  amount  of  capital  stock. 

Facts  of  Which  Oonrts  will  Take  Judicial  Notice.  See  note,  124 
Am.  St.  Bep.  40. 

64  OaL  99-101,  27  Pac.  940,  BBOWN  ▼.  BUBBANK. 

Oonveyunce  of  Land  by  Toung  Oirl  to  her  grandparents,  under 
whose  control  she  has  been  from  infancy,  considered  and  set  aside 
as  fraudulent. 

Approved  in  Chamberlain  v.  Chamberlain,  7  Cal.  App.  639,  95  Pac. 
661,  holding  enforceable  as  constructive  trust  deed  procured  by  mis- 
representation as  to  grantor's  liability  to  creditors. 

DlBtingiiished  in  Broaddus  v.  James,  13  Cal.  App.  473,  110  Pac.  162, 
refusing  to  set  aside  deed  of  aged  wido^  to  her  daughter  to  exclusion 
of  children  of  another  daughter. 
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64  OaL  102>106^  28  Pac.  108,  CURTIS  y.  SAORAMENTO. 

Award  is  Void  Unless  Both  Parties  have  notice  of  time  and  place 
of  meeting  of  arbitrators  and  opportunity  to  be  heard. 

Reaffirmed  in  Tiffanj  y.  Coffey,  142  Mo.  App.  213,  125  S.  W.  1179. 

64  CaL  110-116,  29  Fac.  511,  BX7TTE  COUNTY  v.  BOYDSTON. 

Necessary  Cost  of  Fencing  is  Element  of  Damage  of  owner  in  con- 
demnation of  land  for  road. 

Distinguished  in  Farley  v.  Moran  (CaL),  31  Pac.  160,  where  railroad 
violates  bond  to  construct  fence  along  line,  plaintiff  need  not  con- 
struct fences  before  bringing  action  on  bond. 

Elements  of  Damages  Allowable  in  eminent  domain  proceedings. 
See  note,  86  Am.  St.  Rep.  304. 

64  CaL  116-117,  28  Pac.  64,  PEOPLE  ▼.  BfoNUTT. 

Evidence  of  Other  Crimes  in  Criminal  Cases.  See  note,  62  L.  R.  A. 
197. 

64  CaL  117-123,  28  Pac.  110,  MITCHEUi  ▼.  BECKMAN. 

Charter  of  Bank  Considered  and  held  to  constitute  bank  liable  as 
commercial  bank. 

Cited  in  State  v.  People's  Nat.  Bank,  75  N.  H.  30,  70  Atl.  544, 
national  bank  cannot  receiye  deposits  to  be  held  in  trust  and  invested 
for  depositor. 

8to<±holders  of  Conunercial  Banking  Corporation  are  primary  debt- 
ors to  depositors. 

Approved  in  Cutting  Packing  Co.  ▼.  Packers'  Exchange,  86  CaL 
579,  21  Am.  St.  Rep.  63,  25  Pac.  54,  10  L.  R.  A.  369,  reaffirming  rule; 
Bank  of  Yolo  v.  Weavor  (Cal.),  31  Pac.  160,  holding  stockholders  liable 
for  loan  m'ade  by  corporation,  although  resolution  therefor  was  not 
spread  on  minutes. 

Duties  of  Savings  Banks  Toward  Depositors.  See  note,  105  Am.  St. 
Rep.  735. 

Stoppage  of  Payment  hf  Bank  gives  depositors  immediate  right  of 
action  against  bank  and  stockholders. 

Approved  in  Bennett  v.  Thorne,  36  Wash.  267,  78  Pac.  941,  68  L.  R. 
A.  113,  following  rule. 

Liability  of  Commercial  Bank  and  of  Stockholders  to  depositors 
commences  at  same  time. 

Reaffirmed  in  Miller  v.  Lane,  160  Cal.  93,  116  Pac.  60. 

Statute  of  Limitations  in  Actions  agaiust  corporate  officers  and 
stockholders.    See  note,  96  Am.  St.  Rep.  974.     . 

Subscriber  for  Shares  of  Stock  in  Corporation  is  responsible  as 
stockholder,  although  stock  is  not  paid  for  nor  certificates  issued. 

Approved  in  Mountain  Waterworks  v.  Holme,  49  Colo.  431,  113  Pac. 
5t>7,  reaffirming  rule;  San  Francisco  etc.  Agency  v.  Miller,  4  Cal.  App. 
293,  87  Pac.  631,  holding  defective  complaint  against  stockholders 
which  did  not  aver  whole  number  of  shares  of  subscribed  capital 
stock  J  Cotter  v.  Butte  Rw  V.  Smelting  Co.,  3«1  Mont.  133,  77  Pac.  510, 
holding  one  could  be  stockholder  and  vote  stock  subscribed  for 
although  certificates  had  not  been  issued  to  him. 

64  CaL  123-134,  28  Pac.  447,  SPRING  VALLET  WATERWORKS  ▼. 
SAN  MATEO  WATERWORKS. 
Right  of  Water  Company  to  Condemn  private  lands  is  limited  to 
real  necessity  for  appropriation* 
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Approved  in  Kinney  ▼.  Citizens'  Water  etc.  Co.,  173  Ind.  268,  90 
K.  E.  131,  denying  right  of  water  company  to  condemn  land  for  switch 
to  its  plant  to  become  part  of  railway  system. 

Existence  of  Public  Use  as  question  for  courts.  See  notes,  88  Am. 
St.  Rep.  946;  11  L.  B.  A.  (n.  s.)  946. 

Judicial  Power  Over  Eminent  Domain.  See  note,  22  L.  B.  A.  (n.  s.) 
48,  58,  60,  61,  157,  158. 

Acquisitioii  of  Water  Supply  by  Eminent  DomaiXL  See  note,  58 
L.  B.  A.  244.    . 

64  Cat  134-160,  49  Am.  Bep.  686,  27  Pac.  863,  McOOBD  y.  OAKLANB 
QUIOKSILVEB  MIN.  GO. 

Action  for  Waste  Ziies  against  tenant  in  common. 

Approved  in  Scarborough  v.  Woodill,  7  Gal.  App.  41,  93  Pac.  384, 
granting  injunction  to  prevent  cutting  down  trees. 

Cotenants  in  Minea.  See  note,  91  Am.  St.  Bep.  867,  869,  870,  872, 
873,  874,  877,  880. 

"Waste*'  must  be  Applied  With  Beference  to  quantity  or  quality 
of  estate,  nature  and  species  of  property,  and  relation  to  it  of  person 
charged  with  waste. 

Approved  in  Chapman  v.  Cooney,  25  B.  I.  660,  57  Atl.  929,  holding 
failure  to  make  repairs  on  mortgaged  premises  does  not  amount  to 
waste. 

Waste.    See  note,  81  Am.  St.  Bep.  811. 

64  OaL  152-153,  28  Pac.  231,  MATTEE  OF  TBOIA. 

It  is  Only  When  Testimony  of  Material  Wit^iess  for  people,  tatcen 
before  committing  magistrate,  is  clearly  shown  to  be  false,  that  pris- 
oner should  be  discharged  on  habeas  corpus. 

Approved  in  In  re  Vandiveer,  4  Cal.  App.  653,  88  Pac.  994,  following 
rule;  In  re  Thomas,  1  Okl.  Cr.  18,  19,  20  Okl.  171,  172,  93  Pac.  9S1, 
982,  holding  bail  in  capital  case  properly  refused  where  there  was 
evident  proof  of  guilt,  although  testimony  was  conflicting. 

64  Oal.  15a-156,  28  Pac.  232,  PEOPLE  ▼.  BOTLE. 

Allegation  in  Information  of  Former  Oonviction  is  not  distinct 
charge  of  another  triable  offense. 

Approved  in  State  v.  Gordon,  35  Mont.  464,  90  Pac.  175,  holding 
allegations  of  former  convictions  material  for  describing  offense 
charged,  and  plea  of  not  guilty  puts  in  issue  all  such  allegations. 

Enhancing  Penalty  for  Crimes  by  habitual  criminals  or  prior 
offenders.    See  note,  34  L.  B.  A.  400. 

64  Cal.  155-156,  30  Pac.  613,  OBADT  T.  SUPEBIOB  OOUBT. 

Opinion  of  Superior  Court  on  Habeas  Oorpua  is  in  no  way  binding 
upon  any  other  judge  or  court  should  same  question  arise  on  same 
or  similar  facts. 

Approved  in  Ex  parte  White,  2  Cal.  App.  729,  84  Pac.  244,  holding 
no  appeal  lies  from  order  discharging  prisoner  on  habeas  corpus. 

64  CaL  157-163,  30  Pac.  620,  PEOPUB  v.  MABKHAM. 

Demurrer  will  not  I*ie  to  Information  on  ground  that  it  is  uncertain. 

Approved  in  People  v.  Qarcia  (Cal.),  59  Pac.  576,  following  rule. 

Police  Officer  Who  Beceives  Money  in  Consideration  of  promise 
not  to  arrest  any  one  of  class  of  offenders  against  criminal  laws  ia 
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guilty  of  receiving  bribe,  and  information  need  not  allege  crime  was 
committed  or  arrest  not  made. 

Approved  in  State  v.  Gardiner,  88  Minn.  142,  92  N.  W.  534,  following 
rule;  State  v.  Butler,  178  Mo.  319,  77  S.  W.  572,  such  bribery  must 
be  accomplislied  after  law  goes  into  effect. 

Bribery  and  Solicitation  of  Bribe.    See  note,  116  Am.  St.  Rep.  39,  42. 

Evidence  to  Show  Credibility  or  bias  of  witness.  See  note,  82  Am. 
St.  Rep.  2/1. 

64  CaL  166-184,  SO  Pac.  613,  MOUIiTON  ▼.  TABK& 

Section  21  of  Act  of  Marcb  25,  1868,  in  regard  «to  levee  districts, 
is  void. 

Distinguished  in  People  v.  Levee  District  No.  6    (Cal.),   63  Pac. 
342,  holding  levee  district  formed  under  void  act  acquired  legal  exist- 
ence by  recognition  by  legislature. 
'     Inability  for  I>aimning  Back  StreaoL    See  note,  59  L.  R.  A.  858. 

64  Cal.  185-197,  SO  Pac.  623,  ANABEIM  WATBB  CO.  ▼.  SEMI- 
TROPIC  WATBB  CO. 

In  Order  to  Constitute  Bight  by  Prescription,  there  must  have  been 
such  invasion  of  rights  of  party  against  whom  claimed  that  he  would 
have  had  cause  of  action  against  intruder. 

Approved  in  Perry  v.  Calkins,  150  Cal.  17S,  113  Pac.  138,  use  of 
water  diverted  from  stream  at  point  below  land  of  riparian  pro- 
prietor is  not  adverse  to  him  unless  his  use  is  interfered  with  by 
alleged  adverse  use  below;  Richard  v.  Hupp  (Cal.),  37  Pac.  921, 
holding  prescriptive  right  to  maintain  flume  on  land  of  another  lost 
by  abandonment;  Anderson  v.  Bassman,  140  Fed.  26,  holding  that 
so  long  as  there  was  such  quantity  of  water  in  stream  that  use  of 
portion  of  it  by  defendants  did  not  affect  use  of  quantity  to  which 
plaintiffs  were  entitled,  statute  did  not  run  against  action  by  plain- 
tiffs to  establish  priority  of  right;  Talbott  v.  Butte  City  Water  Co., 
29  Mont.  27,  73  Pac.  1113,  holding  use  of  water  not  required  by 
plaintiffs  could  not  be  adverse  to  right  of  plaintiffs. 

PrescriptlTe  Title  to  Water.    See  note,  93  Am.  St.  Rep.  718,  725. 

Mere  Use  of  Water  of  Stream  I>nring  Season  of  abundant  flow, 
without  objection  of  proprietor,  cannot  ripen  into  title  as  adverse  user. 

Approved  in  Meng  v.  Coffee,  67  Neb.  520,  108  Am.  St.  Rep.  697, 
93  N.  W.  720,  60  L.  R.  A.  910,  following  rule. 

64  Cal.  197-203,  30  Pac.  629,  CORNELL  v.  COBBIN. 

Instance  of  Corporation  Held  to  be  Mere  Agency  in  carrying  out 
agreement  between  parties. 

Approved  in  Baldwin  v.  Miller  &  Lux,  152  Cal.  457,  92  Pac.  1034, 
upholding  validity  of  corporation  formed  to  take  over  partnership 
assets  and  settle  up  business;  Western  Lumber  etc.  Co.  v.  Merchants' 
Amusement  Co.,  13  Cal.  App.  11,  109  Pac.  894,  holding  o^ner  who 
acted  through  agent,  a  corporation,  to  secure  construction  of  building 
^  on  bis  land  in, agent's  name  not  entitled  to  give  notice  of  nonrespon- 
sibility  under  section  1192,  Code  of  Civil  Procedure;  Kelly  v.  Ning 
Yuen  Ben.  Assn.,  2  Cal.  App.  463,  84  Pac.  322,  holding  auxiliary 
cemetery  corporation  merely  agency  in  carrying  out  purposes  of  benev- 
olent association;  Turner  v.  Fidelity  Loan  Concern,  2  Cal.  App.  131, 
83  Paq.  66,  sustaining  incorporator's  agreement  in  regard  to  issuance 
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of  paid-up  stock   adopted   hy  corporation  when  directors   adopting 
same,  though  trustees,  were  sole  beneficiaries. 

64  OaL  211,  27  Pac.  1104,  PEOPLE  y.  WHITEI.T. 

Verdict  of  "Guilty  as  Oharged"  sulBciently  finds  degree  of  crime 
.on  trial,  of  charge  of  grand  larceny. 

Approved  in  State  t.  McDonald,  16  Sw  D.  83,  91  N.  W.  448,  holding 
▼erdict  of  guilty  as  charged  sufELciently  finds  degree  of  arson  when 
charged  as  arson  in  third  degree  by  burning  barn. 

Denied  in  McLane  v.  Territory,  8  Ariz.  155,  156,  71  Pac.  939,  940, 
holding  void  judgment  founded  on  verdict  of  "guilty  as  charged" 
in  trial  for  grand  larceny. 

64  CaL  21S-226^  30  Pac.  638,  HUBEBT  T.  MENDHEIM. 

Bonds  GUven  to  IndiTidaals  and  private  corporations  are  subject 
of  private  contract  by  which  parties  may  bind  themselves  in  any 
manner  not  in  violation  of  law. 

Approved  in  Humboldt  8a v.  &  Loan  Soc.  v.  Wennerhold  (CaL),  20 
Pac.  555,  holding  sureties  on  bond  of  officer  of  building  association 
liable,  under  terms  of  bond,  for  money  received  and  entered  on 
pass-books  of  depositors,  but  not  on  company's  books,  and  converted 
by  officer. 

Sureties  on  OfiLcial  Bond  of  Ilepnty  are  liable  only  for  breach  dur> 
ing  term  of  office  of  principal. 

Approved  in  Priet  v.  De  La  Montanya  (Gal.),  22  Pac.  172,  holding 
sureties  liable  on  official  bond  for  money  illegally  paid  out  by  officer's 
deputy;  Wapello  State  Bk.  v.  Colton,  133  Iowa,  151,  110  N.  W.  451, 
11  L.  B.  A.  (n.  8.)  493,  holding  sureties  on  bond  of  bank  cashier 
released  when  indefinite  term  of  employment  was  ended  by  fixing 
of  definite  term. 

Liability  of  Sureties  on  official  bond  after  expiration  of  term  of 
office.    See  note,  103  Am.  St.  Bep.  940. 

Liability  of  Surety  Under  Fidelity  Bond  for  defalcations  subse- 
quent to  reappointment  made  before  expiration  of  original  term,  or 
during  indefinite  term.    See  note,  11  L.  B.  A.  (n.  s.)  495. 

64  CaL  226-227,  30  Pac.  437,  ESTATE  OF  McElNKOK. 

Miscellaneous. — Cited  in  Estate  of  Herold,  2  Cof.  Prob.  273,  to 
point  that  fact  that  petition  was  filed  first  does  not  give  priority  to 
letters  of  administration. 

64  OaL  228,  30  Pac.  804,  ESTATE  OF  HTDE. 

Public  Administrator  l8  Entitled  to  Iietten  as  against  nominee  of 
nonresident  heir. 

Approved  in  Estate  of  Griffiths,  3  Cof.  Prob.  547,  reaffirming  rule; 
Estate  of  Bedell,  3  Cof.  Prob.  8-1,  nominee  of  parents  is  entitled  to 
letters  as  against  public  administrator,  though  he  in  own  right  is  not. 

Distinguished  in  Estate  of  Bergin,  3  Cof.  Prob.  291,  public  admin- 
istrator is  not  entitled  to  letters  as  against  resident  devisee  in  foreign 
will  who  files  authenticated  copy  thereof  and  of  its  foreign  probate 
with  petition  for  letters. 

Eight  of  One  First  Entitled  to  Administration  to  nominate  third 
person.    See  note,  22  L.  B.  A.  (n.  s.)  1163. 
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64  OaL  229-230,  SO  Pac.  805,  PEOPI^E  ▼.  APPLEOABTH. 

In  Action  to  Annul  Oertificate  of  Pnrdiaae  of  school  lands  for  non- 
payment  of  interest,  serrice  of  summons  by  publication  must  be  made 
in  accordance  with  provisions  of  Code  of  Civil  Procedure. 

Approved  in  People  v.  Bay  (CaL),  12  Pac  161,  following  rule. 

The  Ponr  Codas  Constitute  but  One  Statate  and  must  be  read 
togethei. 

Approved  in  Sonset  Telephone  etc.  Co.  v.  Pomona,  172  Fed.  834, 
97  C.  C.  A.  251,  under  section  591,  Penal  Code,  section  4480,  Political 
Code,  and. section  596,  Civil  Code,  construed  together,  telephone  lines 
may  be  constructed  along  any  highway  in  state. 

64  CaL  233-246,  30  Pac.  806^  £Z  PABTE  EEICk 

Acts  Authorizing  Appointment  and  Payment  of  court  reporters  are* 
valid. 

Approved  in  Smith  v.  Strother  (Cal.),  7  Pac.  802,  upholding  act  of 
1>885  relative  to  compensation  of  shorthand  reporters. 

County  Tteasnrer  must  Pay  phonographic  reporter's  compensation 
fixed  by  courts  without  approval  or  audit  by  any  city  or  county  officer. 

Approved  in  Trower  v.  San  Francisco,  157  Cal.  766,  109  Pac.  619, 
holding  fees  paid  to  county  clerk  under  unconstitutional  act  may  be 
recovered  from  county  without  being  presented  for  audit. 

64  OaL  246-246,  30  Pac  811,  BOSS  v.  BBUSIE. 

On  Ttial  of  Question  Whether  Deed  absolute  upon  face  was  mort- 
gage, declarations  of  party  to  deed  and  suit,  made  after  execution  of 
deed,  are  competent  evidence  against  'himself. 

Approved  in  Wagg  v.  Herbert,  19  Okl.  562,  92  Pae.  264,  admitting 
extraneous  evidence  to  show  deed  to  be  mortgage. 

64  OaL  249^260,  29  Pac.  610,  CABMAN  v.  BOSS. 
What  Special  Verdict  must  Contain.    See  note,  24  L.  B.  A.  (n.  s.)  61. 

64  OaL  253-256,  28  Pac.  233,  PEOPI^E  v.  PONG  AH  SINQ. 

Proof  Tending  to  Establish  Alibi  is  for  consideration  of  jury,  and 
if  it  raises  reasonable  doubt  of  guilt,  jury  should  acquit. 

Approved  in  Glover  v.  United  States,  147  Fed.  432,  77  C.  C.  A. 
450,  instruction  that  defense  of  alibi  must  show  that  accused  at  very 
time  of  commission  was  so  far  away  he  could  not  have  participated 
in  offense,  is  erroneous;  Tucker  v.  Territory,  17  Okl.  64,  87  Pac.  309, 
holding  instruction  that  defense  of  alibi  must  show  accused  to  be 
so  far  away  from  place  of  crime  that  he  could  not  have  reached  it 
at  time  by  ordinary  exertion  cured  by  further  instruction  in  regard 
to  reasonable  doubt  arising  from  all  evidence. 

Burden  and  Measure  of  Proof  of  Alibi.  See  note,  41  L.  B.  A.  530, 
5^,  62S. 

Dying  Declarations  are  Bestricted  to  act  of  killing,  and  to  circum* 
stances  immediately  attending  it  and  forming  part  of  res  gestae. 

Approved  in  People  v.  Cyty,  11  Cal.  App.  708,  106  Pac.  260,  admit- 
ting dying  declarations  relating  to  matters  immediately  antecedent 
to  and  having  direct  connection  with  assault. 

Admissibility  of  Dying  Declarations.  See  note,  86  Am.  St.  Rep. 
647,  648,  652. 
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M  OaL  266-260,  80  Pac  818,  PEOPLE  T.  LANOTBEE. 

One  Spouse  cannot  be  Witness  for  or  against  another  in  criminal 
case  without  consent. 

Approved  in  State  v.  Burt,  17  a  D.  10,  106  Am.  St.  Bep.  759,  94 
N.  W.  410,  62  L.  B.  A.  172,  wife  cannot  testify  against  husband  over 
his  protest  in  prosecution  for  incest;  State  v.  Kniffen,  44  Wash.  486, 
120  Am.  St.  Bep.  10O9,  87  Pac.  838,  in  bigamy  trial  first  wife  not  com- 
petent to  testify  against  husband. 

Distinguished  in  People  v.  Loper,  159  Cal.  12,  13,  14,  112  Pac-  722, 
723,  accused's  former  wife  who  had  lived  with  him  a  year  after  mar- 
riage could  testify  in  homicide  case  as  to  his  sanity. 

Wife  of  Party  Jointly  Indicted  with  defendant  is  competent  wit- 
ness for  prosecution. 

Approved  in  State  v.  Nelson,  39  Wash.  2217,  81  Pac.  723,  holding 
husband  of  defendant's  paramour  competent  witness  against  him. 

Effect  of  Agreement  for  Immunity  of  AccompUca  testifying  f^r 
prosecution.    See  note,  24  L.  B.  A.  (n.  s.)  443. 

64  Pac.  260-265,  30  Pac.  814,  PEOPLE  v.  BOmmDT. 

Section  005,  Penal  Code,  Enumerates  all  grounds  upon  which  in- 
dictment or  information  may  be  set  aside  on  motion. 

Approved  in  People  v.  Hatch,  13  Cal.  App.  526,  109  Pac.  1099,  re- 
fusing to  set  aside  indictment  for  alleged  irregularity  in  impanel- 
ment  of  grand  jury;  State  v.  Lough,  12  N.  D.  430,  96  N.  W.  1026, 
statute  specifies  all  grounds  on  which  indictment  may  be  set  aside  on 
defendant's  motion. 

Where  Judgment  of  Conviction  of  Murder  was  reversed  and  re- 
manded because  of  defective  information,  and  action  dismissed  under 
section '  1385,  Penal  Code,  defendant  cannot  plead  once  in  jeopardy 
in  bar  to  new  information. 

Approved  in  People  v.  Disper&ti,  11  Cal.  App.  474,  105  Pac.  619, 
holding  dismissal  of  information  after  failure  of  jury  to  agree  under 
section  1385,  Penal  Code,  was  not  bar  to  another  prosecution  for  same 
offense  under  new  information. 

64  CaL  266-267,  28  Pac.  234,  OASSIDY  T.  BULLIVAK. 

Jnry  is  not  Matter  of  Bight  in  divorce. 

Approved  in  Hewel  v.  Hogin,  3  Cal.  App.  255,  84  Pac.  1005,  1007, 
jury  cannot  be  demanded  as  matter  of  right  in  mandamus  proceeding. 

Party  Oharged  With  Same  Offense  as  defendant,  who  becomes  wit- 
ness, may  be  asked  whether  he  expected  leniency  on  his  own  trial  for 
having  testified  for  prosecution. 

BeaflBrmed  in  Stevens  v.  People,  215  HI.  601,  74  N.  E.  789. 

64  Oal  267-271,  SO  Pac.  816,  EX  PABTE  OABPENTEB. 

It  Is  No  Defense  to  Prosecution  for  Perjury  that  oath  was  taken  in 
irregular  manner. 

Beaffirmed  in  People  v.  Collins,  6  Cal.  App.  502,  92  Pac.  517. 

64  Oal.  272-273,  28  Pac.  235,  HIESHBEBG  v.  STBAUSa 

In  Action  for  Damages  for  Wrongful  Taking  of  property,  it  is  error 
to  instruct  jury  in  regard  to  exemplary  damages  when  taking  is  mali- 
cious, when  there  is  no  evidence  to  show  taking  is  of  that  Character. 
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Approved  in  Potts  r.  Kiwrr,  11  Cal.  App.  100,  103  Pac.  1094,  instrac- 
tion  in  regard  to  negligence  of  felK)w-9ervant  when  there  was  no  otI- 
dence  in  regard  to  sneh  negligence  is  erroneous. 

64  CaL  273-274,  SO  Pac.  818,  RICHMOND  v.  LATTIN. 
Setoff  on  Mortgage  Foreclosure.    See  note,  21  L.  B.  A.  323. 

64  OaL  276-283,  SO  Pac.  842,  McPHERSON  ▼.  BCE8T0K. 

Transfer  of  Note  for  Collection  Only,  without  eonsideration,  is  valid 
as  against  indorser. 

Approved  in  Ingham  v.  Weed  (Cal.),  48  Pac.  320,  assignee  of  mort- 
gage may  sue  to  foreclose,  although  bound  by  collateral  arrangement 
to  account  to  another  for  proceeds;  dissenting  opinion  in  Stewart  v. 
Price,  64  Kan.  208,  6<7  Pac.  558,  64  L.  R.  A.  581,  majority  holding 
aseignee  of  account  for  collection  only  cannot  maintain  action  thereon. 

64  Cal  283-284,  30  Pac.  846^  WHITTIER  ▼.  HOLLISTER. 

Complaint  on  Mechanic's  Lien  muet  allege  that  money  is  due  or  to 
become  due  from  owner  to  contractor. 

Approved  in  Nason  v.  John,  1  Cal.  App.  540,  82  Pac.  566,  and  Dog- 
gett  V.  Bellows  (Cal.),  6  Pac.  421,  both  following  rule. 

Payment  to  Contracton  or  Subcontractors  as  affecting  liens  of  sub- 
ordinate claimants.     See  note,  20  L.  B.  A.  561. 

64  OaL  284r-287,  30  Pac.  818,  HAHN  ▼.  SCHMIDT. 

One  Wbo  Makes,  Before  Committing  Magistrate,  affidavit  of  facts 
conceded  to  be  true,  which  magistrate  believes  to  constitute  crime  and 
issues  warrant  thereon,  is  not  liable  in  damages  to  person  arrested. 

Approved  in  Johnson  v.  Southern  Pacific  Co.,  157  Cal.  339,  107  Pac. 
613,  where  committing  magistrate  upon  taking  evidence  adjudges  party 
probably  guilty  and  binds  him  over  to  superior  court,  it  is  prima  facie 
evidence  of  probable  cause  for  prosecution;  Van  Meter  v.  Bass,  40 
Colo.  83,  90  Pac.  638,  18  L.  R.  A.  (n.  s.)  49,  state  board  of  medical 
examiners  not  liable  for  malicious  prosecution  for  action  instituted 
in  good  faith  against  oeteopath  practicing  without  license,  although 
such  license  was  adjudged  unnecessary. 

Distinguished  in  Navarino  v.  Dudrap,  66  N.  J.  L.  622,  50  Atl.  354, 
holding  one  who  makes  false  affidavit  to  committing  magistrate  liable 
for  malicious  prosecution. 

64  Cal.  287>290,  SO  Pac.  820,  DERBY  ▼.  STEVENS. 

Superior  Court  has  No  Jurisdiction  over  action  to  recover  money 
claim  of  lees  than  three  hundred  dollars. 

Approved  in  Evans  v.  Bailey  (Cal.),  6  Pac.  424,  applying  rule  where 
there  are  several  defendants  and  ckdm  against  each  is  less  than  three 
hundred  dollars;  Holmes  v.  Warren  (Cal.),  9  Pac.  71,  no  appeal  liee 
from  judgment  in  superior  court  on  action  originally  brought  in  jus- 
tice's court  where  amount  is  less  than  three  hundred  dollars. 

64  Cal.  290-291,  30  Pac  845,  FAUIiSON  Y.  NTJNAN. 

Conclusiveness  of  Prior  Decisions  on  subsequent  appeals.  See  note^ 
84  L.  R.  A.  321. 

64  Cal.  291-293,  80  Pac.  846,  EX  PARTE  EENNINOER. 
Limit  of  Amount  of  License  Fees.    See  note,  30  L.  R.  A.  430. 
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Amount  of  LIqnor  TJcm—  Fee  at  characterizing  stataie  or  ordinance 
impoaing  it  as  prohibitory  or  regulative.  See  note,  14  L.  B.  A.  (n.  b.) 
794. 

Dedflioii  Against  Constttational  Rlgbt  as  a  nullity  sabjeet  to  col- 
lateral attack.    See  note,  39  L.  R.  A.  456. 

64  CaL  203-296^  30  ?ac  847,  PEOPLE  v.  C0IJJN8. 

DeclaratiOBS  of  Oo-conspiraton  to  Commit  Bobberies  generally  are 
admissible  againet  one  charged  with  murder  committed  in  pursuance 
of  design  of  robbery. 

Distinguished  in  Barkly  t.  Copeland  (Cal.),  25  Pac.  405,  in  action 
ioT  slander  in  charging  plaintiff  with  associating  with  another  in  cattle 
thieving,  declarations  made  by  each  other  after  alleged  traneaction 
aie  inadmissible  to  show  such  association. 

Miscellaneous. — Cited  in  Jones  v.  United  States,  162  Fed.  426,  89 
G.  C.  A.  303,  as  illustration  of  facts  of  continuing  conspiracy. 

64  Oal.  296-299,  SO  Pac.  949,  HABVET  ▼.  FOSTER. 

Eegulaxlty  of  Writ  of  Attachment  or  Affidavit  on  which  issued,  can- 
not be  questioned  collaterally  by  one  not  party  to  action. 

Approved  in  Hillman  v.  Griffin  (OaL),  59  Pac.  195,  following  rule; 
Bailey  v.  Aetna  Indemnity  Co.,  5  Oal.  App.  745,  91  Pac.  418,  holding 
surety  on  bond  to  release  attachment  cannot  question  writ  on  affidavit 
in  suit  on  bond. 

Right  of  Oredlton  to  Question  Validity  of  attachment.  See  note, 
35  L.  R.  A.  767,  777. 

64  OaL  299-300,  30  Pac.  848,  UVEBMORE  ▼.  BRUNDAOE. 

Judge  Who  is  Party  to  Action  Pending  in  his  court  has  no  power 
to  act  except  to  make  order  transferring  case  to  another  court. 

Approved  in  Parrish  v.  Riverside  Trust  Co.,  7  Cal.  App.  96, '93  Pac. 
686,  holding  disqualified  judge  must  transfer  case  to  nearest  and  most 
accessible  court  whose  judge  is  not  disqualified;  Gamble  v.  District 
Court,  27  Nev.  244,  74  Pac.  531,  judge  who  has  been  of  counsel  to 
party  to  action  must  transfer  cause  without  delay;  State  v.  Clancy, 
30  Mont.  542,  77  Pac.  316,  upholding  act  of  December  10,  1903,  pro- 
viding that  judge  be  disqualified  upon  filing  of  affidavit  of  prejudice 
by  party. 

Distinguished  in  Gage  v.  Downey  (Cal.),  19  Pac.  119,  where  dis- 
qualified judge  ^had  transferred  case  to  another  judicial  district,  but 
not  the  nearest,  judgment  of  court  in  such  district  cannot  be  collater- 
ally attacked  on  ground  of  lack  of  jurisdiction. 

Mandamus  as  Proper  Remedy  against  public  officera  See  note,  98 
Am  St.  .Rep.  898. 

64  Oal.  327-330,  30  Pac.  979,  SAMSON  ▼.  SAMSON. 

Decree  Annulling  Probate  of  Will  upon  application  made  by  minor 
heir  operates  upon  interest  of  applicant  only. 

Approved  in  Estate  of  Dalton,  2  Cof.  Prob.  106,  and  Spencer  y. 
Spencer,  31  Mont.  637,  638,  79  Pac.  321,  322,  both  following  rule. 

Distinguished  in  Clements  v.  McGinn  (Ca].)f  33  Pac.  921,  where  con- 
test of  will  is  initiated  within  statutory  time,  and  will  found  invalid, 
it  must  be  set  aside  in  entirety. 
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64  OaL  330-334;  90  Pac.  980,  THOMPSON  v.  SAMSON. 

Validity  of  Acts  Under  Itetters  Testamentary  or  of  administration 
afterward  revoked  or  held  invalid.    See  notey  21  L.  B.  A.  152,  155. 

64  Oal.  330-334,  80  Pac.  980,  THOMPSON  ▼.  SAMPSON. 

Decree  Annulling  Will  After  Diatribution  of  estate  upon  application 
of  one  of  several  heirs   operates  only  on  right  of  applicant. 

Approved  in  Estate  of  Dalton,  2  Cof.  Prob.  106,  following  rale. 

64  Oal.  334-337,  30  Pac.  981,  QULZONI  ▼.  TTLEB. 

Lessor  of  Steamboat  ia  not  Liable  for  injury  to  passenger  due  to  neg- 
ligence of  lessee. 

Approved  in  Phelpe  y.  Windeor  Steamboait  Co.,  lai  N.  C.  13,  42  8.  B. 
336,  following  rule. 

OompariBon  of  Handwriting.    See  note,  62  L.  K.  A.  836,  853,  865. 

Who  are  Independent  Oontractors.    See  note,  65  L.  B.  A.  457. 

64  OaL  338-341,  30  Pac.  1028,  PEOPLE  v.  KINO. 

Where  Defendant  in  Criminal  Case  is  Accused  of  former  conviction, 
both  charges  must  be  proven,  even  though  defendant  admits  former 
conviction. 

Approved  in  Stat»  v.  Smith,  129  Iowa,  715,  106  N.  W.  189,  4  L.  B.  A. 
(n.  s.)  539,  prior  conviotion  must  be  proven  to  warrant  longer  term 
sentence. 

Overruled  in  People  t.  King,  4  Cal.  App.  215,  87  Pac.  401,  upon  plea 
of  guilty  to  former  conviction,  court  may  withhold  evidence  thereof 
from  jury  upon  trial  of  new  offense. 

Enhancing  Penalty  for  Crimes  by  habitual  criminals  or  prior  offen- 
ders.   See  note,  34  L.  B.  A.  405. 

64  Cal.  343-345,  30  Pac.  103O,  EX  PABTE  KELLOGG. 

Disposition  of  Personal  Property  by  Judgment  Debtor  in  anticipa- 
tion of  levy  of  alias  execution  already  issued  is  contempt  of  court. 

Approved  in  Merrimack  Biver  Sav.  Bank  v.  City  of  Clay  Center, 
219  U.  S.  536,  31  Sup.  Ct.  297,  55  L.  Ed.  325,  willful  destruction  of 
subject  matter  of  litigation  pending  appeal  h<)ld  contempt  of  court; 
Clay  V.  Waters,  178  Fed.  391,  399,  101  C.  C.  A.  645,  disposition  of 
notes  to  innocent  purchaser  by  bankrupt  after  adjudication  of  bank- 
ruptcy, for  purpose  of  concealing  property  from  trustee,  held  to  be 
criminal  contempt. 

64  Cal.  346-^351,  30  Pac  575,  DANIEL  v.  SMITH. 

Actual  Transfer  of  Possession  is  Essential  to  validity  of  gift  causa 
mortis. 

Approved  in  Estate  of  Curtis,  1  Cof.  Prob.  535,  536,  and  O'Neil 
▼.  First  Nat.  Bank,  43  Mont.  512,  117  Pac.  890,  both  following  rule; 
Beebe  v.  Coffin,  153  Cal.  177,  94  Pac.  768,  holding  delivery  of  re- 
lease of  mortgage  to  mortgagor  with  intent  that  it  should  take 
effect  only  at  death  of  donor  not  valid  gift  causa  mortis;  Stout  v. 
McNab,  157  Cal.  360,  107  Pac.  1006,  holding  assignment  of  life 
insurance  policy  to  be  gift  causa  mortis;  Knight  v.  Tripp  (Cal.), 
49  Pac.  839,  holding  void  transfer  by  deed  and  gift  of  property 
by  one  about  to  undergo  surgical  operation,  when  it  was  under- 
stood that  donor  was  to  have  beneficial  use  during  life. 

Gifts  Cansa  Mortis.    See  note,  99  Am.  St.  Bep.  891,  895,  900. 
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64  0«L  352-364,  28  PftC.  118,  FABMEBS*  ETC.  BANK*  OF  8AVIK08 
▼.  OOI3T. 

Note  Si^ed  by  Ofictn  of  Corporatloa  considered  and  held  to  be 
note  of  corporation. 

IMstinguished  in  Hall  ▼.  Jameson,  151  Gal.  610,  121  Am.  St.  Bep. 
137,  91  Pac.  519,  12  L.  E.  A.  (n.  g.)  1190,  holding  trustee  giving 
note  signed  by  himself  as  trustee  for  benefit  of  trust  personally 
liable  thereon;  Nunnemacher  ▼.  Poss,  116  Wis.  448,  92  N.  W.  376, 
note  signed  by  officer  and  reciting  "G,  Association,"  and  "We,  the 
undersigned,  promise  to  pay,"  held  to  bind  officers  and  corporation 
Jointly. 

Panonal  Liability  of  Olflcen  on  Note  made  for  corporation.  See 
note,  19  L.  E.  A.  679. 

Liability  of  Principal  on.  Negotiable  Paper  executed  by  agent. 
See  note,  21  L.  E.  A.  (n.  s.)  1066. 

64  OaL  354-363,  30  Pac.  609,  BIDDELL  y.  BBIZZOLABA. 

Admission  to  Stranger  of  Existence  of  Debt  is  not  aueh  acknowl- 
edgment as  will  toll  statute  of  limitations. 

Approved  in  President  etc.  California  College  ▼.  Stephens,  11  Cal. 
App.  527,  528,  105  Pac.  615,  616,  holding  acknowledgment  of  mort- 
gage debt  in  return  to  assessor  before  statute  had  run  did  not  toll 
the  statute;  Visher  v.  Wilbur,  5  Cal.  App.  590,  90  Pac.  1067,  holding 
acknowled^ent  of  debt  to  heir  of  creditor,  who  did  not  represent 
his  estate,  could  not  toll  statute. 

Acknowledgment  or  New  Promise  to  Suspend  Bmming  or  remove 
bar  of  statute  of  limitations.    See  note,  102  Am.  St.  Eep.  756. 

Person  to  Whom  Acknowledgment  or  New  Promise  must  be  made 
to  toll  statute  or  remove  bar  of  limitations.  See  note,  25  H  E.  A. 
(n.  s.)  808. 

Personal  Judgment  cannot  be  Given  on  Debt  secured  by  mortgage 
until  mortgage  security  is  exhausted. 

Approved  in  Moore  v.  Gould,  151  Cal.  731,  91  Pac.  619,  and  Bou- 
cofski  V.  Jacobsen,  36  Utah,  178,  104  Pac.  122,  both  following  rule; 
Crisman  y.  Lanterman,  149  Cal.  651,  654,  117  Am.  St.  Eep.  167, 
87  Pac.  90,  92,  where  mortgage  was  released  to  make  effective  sale 
under  deed  of  trust,  estate  of  deceased  mortgagor  not  consenting 
thereto  cannot  be  made  liable  for  deficiency  arising  in  application 
of  proceeds  of  sale  to  mortgage  debt;  Her()ert  Kraft  Co.  v.  Bryan. 
140  Cal.  81,  73  Pac.  747,  discussing  but  not  deciding  whether  action 
can  be  maintained  on  debt  secured  by  deed  of  trust  independently 
of  sale  under  deed;  Howe  v.  Sears,  30  Utah,  349,  84  Pac.  1108, 
holding  right  of  action  on  deficiency  judgment  on  foreclosure  of 
mortgage  accrues  when  deficiency  is  ascertained. 

Eight  of  Mortgagee  to  Enforce  purchaser's  promise  to  pay  mort- 
gage when  grantor  or  promisee  was  not  himself  liable^  See  note, 
22  L.  E.  A.  (n.  s.)  494. 

64  OaL  363-369,  28  Pac.  118,  MUEBAT  ▼.  GBEEN. 

Where  Granting  Clause  of  Deed  purports  to  convey  title  in  fee, 
later  clause  prohibiting  grantee  from  conveying  without  consent  of 
grantor  is  void. 

Approved  in  Kessner  v.  Phillips,  189  Mo.  527,  107  Am.  St.  Eep. 
868,  88  S.  W.  69,  deed  providing  land  should  not  be  liable  for  ex- 
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isting  debt  of  grantee,  and  that  grantee  could  not  sell  or  encumber 
for  certain  period,  held  to  convey  fee,  and  other  provisions  are 
void;  Sprinkle  v.  Leslie,  S6  Tex.  Civ.  App.  357,  81  S.  W.  1019 
devise  of  land  held  to  give  only  life  est  arte  to  devisee,  but  resptriction 
in  will  as  to  devisee's  power  to  alienate  her  estate  was  void;  Totten 
▼.  Powihontas  Coal  &  Coke  Co.,  67  W.  Va.  643,  68  S.  E.  375,  holding 
deed  providing  for  life  maintenance  of  grantor  and  distribution 
of  land  on  his  death,  conveyed  only  estate  for  his  life. 

Distinguished  in  Burnett  v.  Piercy,  149  Cal.  188,  190,  86  Pac.  607, 
conditions  and  limitations  of  deeds  considered  and  held  not  to  ren- 
der them  invalid. 

Validity  of  Oonditloiis  and  restrictions  in  deeds.  See  note,  95 
Am.  St.  Bep.  217.  .^^-  ' 

Miscellaneous. — ^Porter  v.  Murray  (Cal.),  12  Pacy  |26,  referring 
to  principal  case.  / 

64  CaL  369-372,  30  Pac  608,  PEOPLE  T.  inrttBAOK. 

Appeal  ftom  Judgment  Deprives  such  judgment  of  its  effect  aa 
estoppel. 

Approved  in  People  v.  Gibbs  (Cal.),  33  Pac.  631,  following  rule. 

Distinguished  in  Contra  Costa  Water  Co.  v.  Oakland,  165  Fed.  529, 
on  application  for  preliminary  injunction,  judgment  between  parties 
in  state  court,  although  appealed  from,  may  he  considered  as  perti- 
nent to  ntatters  therein  determined,  although  it  does  not  operate  as 
estoppel. 

Instance  of  Proper  Instructions  in  murder  case  as  to  discretion 
to  inflict  death  penalty. 

Cited  in  State  v.  Noah,  20  N.  D.  294,  124  N.  V.  1127,  holding  it 
error  in  murder  case  to  charge  that  penalty  may  b«  reduced  by  court 
if  jury  inflict  death  penalty. 

Insulting  Words  or  Condact  as  provocation  to  homicide.  See  note, 
4  L.  B.  A.  (n.  s.)  154. 

64  CaL  372-^73,  28  Pac  121,  BEYNOLDS  V.  SUPBlIOB  OOUBT. 

Wlien  Time  to  Appeal  ftom  Judgment  has  elapsed^  remedy  by  cer- 
tiorari is  also  barred. 

Reaffirmed  in  Hall  v.  Justice's  Court,  5  Cal.  App.  U9,  89  Pac.  872^ 
and  State  v.  Superior  Court,  42  Wash.  688,  85  Pac.  6)4. 


64  Cal.  373-^76,  1  Pac.  156,  PEOPLE  v.  BOBINSON. 

Porchase  of  Stock  not  Transferred  on  books  of  «>rporation  has 
only  equitable  title  and  cannot  vote  shares. 

Approved  in  People's  Home  Savings  Bank  v.  Stadtjnuller,  150  Cal. 
108,  88  Pac.  281,  holding  distributee  of  stock  of  hank  which  still 
stands  in  decedent's  name  is  not  liable  as  stockholder  for  assess- 
ments. 

Distinguished  in  Hawaiian  Commercial  etc.  Co.  v.  Waikapu  Sugar 
Co.,  9  Haw.  696,  holding  pledgor  may  vote  stock  when  transfer 
appears  on  books  to  be  as  pledge  only. 

I>aty  of  Corporations  to  Transfer  Stock  on  their  booka  See  note, 
136  Am.  St.  Bep.  1036. 

64  CaL  378,  1  Pac.  158,  HEINLEN  ▼.  SULUVAN. 

Constitutional  Power  of  Courts  or  Judges  to  appoint  officers.  See 
note,  16  L.  B.  A.  737. 
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M  OaL  880-383,  1  Pac  347,  PEOPLE  ▼.  SHEM  AH  POOK. 

Infonoation  may  be  Bat  Aalde  on  motion  of  defendant,  if  before 
filing  thereof  defendant  wae  not  legally  committed  by  magistrate. 

Approved  in  People  ▼.  Toal  (Gal.),  23  Pae.  203,  setting  aside 
InformAtion  on  ground  that  committing  magistrate  had  no  authority. 

In  Absence  of  Specific  Objection  to  alleged  misstatements  of  coun- 
sel for  people  in  argument,  they  cannot  be  considered  by  appellate 
court. 

Approved  in  People  v.  Osbom,  12  Gal.  App.  150,  106  Pae.  8^1,  fol- 
Jewing  rule;  People  ▼.  Walker,  15  Gal.  App.  404,  114  Pae.  1010, 
holding  accused  <^ould  not  complain  of  statements  m^de  before  jury 
in  argument  between  counsel  and  distriet  attorney  unless  objection 
^:^  m«.ij  St  time;  People  v.  Amer,  8  CaL  App.  143,  96  Pae.  404, 
holding  impropexr  remarks  of  counsel  not  prejudicial  when  jury  were 
instructed  to  disrc^trard  them;  People  t.  Ye  Poo,  4  Gal.  App.  743,  89 
Pae.  454,  holding  distriet  attorney  did  not  transcend  limits  of  legiti- 
mate argument. 

Berersal  of  Oonvictlon  Because  of  X7nfalr  or  irrelevant  argument 
or  statements  by  prosecuting  attorney.  See  note,  46  L.  B.  A.  645, 
646. 

Uncontradicted  Statement  In  Presenoe  of  accused  as  eonf esaion. 
See  note,  25  L.  B.  A.  (n.  s.)  547,  561,  566i 

64  Cal.  383-386,  1  Pae  385,  HOBBOW  T*  8UPEBIOB  0OX7BT. 

Creditor  of  Life  Insnrance  Company  Incorporated  under  act  of 
1866  may  sue  individual  stockholder  for  his  proportion  of  debt  due 
from  corporation  to  creditor. 

Gited  in  Gardiner  ▼.  Bank  of  Napa,  160  Gal.  588,  117  Pae.  671, 
arguendo. 

64  Cal.  388-394,  49  Am.  Bep.  705,  1  Pae.  349,  BABSTOW  T.  SAVAOB 
MIK.  00. 

Certificate  of  Corporate  Stock  is  not  a  negotiable  instrument. 

Approved  in  Perkins  v.  Gowles,  157  Cal.  632,  137  Am.  St.  Bep.  158, 
108  Pae.  713,  and  Farmers'  Bank  v.  Diebold  Safe  &  Lock  Go.,  66  Ohio 
St.  377,  90  Am.  St.  Bep.  586,  64  N.  E.  521,  58  L.  B.  A.  620,  both  fol- 
lowing rule;  O'Dea  v.  Hollywood  Gemetery  Assn.,  154  Gal.  72,  97 
Pac.  Sf  iioiding  purchaser  took  stock  0ubjec4^  to  all  equities  in  favor 
of  corporation. 

Bona  Fide  Purcbaser  of  Stolen  Stock  Certificates,  which  stand 
on  books  in  name  of  one  person,  but  are  owned  by  another,  acquire 
no  title  against  true  owner. 

Approved  in  Menardi  v.  Wacker,  32  Nev.  173,  105  Pae.  288,  one 
who  buys  stock  with  money  of  employers  without  their  knowledge 
or  consent  cannot  pledge  it  for  own  debt  so  as  to  defeat  employers' 
right  to  recover  it  from  pledgee. 

Title  Acquired  by  Bona  Fide  Purchaser  of  stolen  property.  See 
note,  103  Am.  St.  Bep.  980,  982. 

Validity  of  Pledge  or  Otber  Transfer  of  Stock  when  not  made 
in  books  of  corporation,  as  against  attachments,  executions,  or  sub- 
sequent transfers.    See  note,  67  L.  B.  A.  660. 
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64  OaL  397-400,  1  Pac.  479,  SCITOLEB  ▼.  SAVINGS  ETC.  SOOIETT. 

Property  Acquired  and  Held  by  Husband  and  Wife  during  eon- 
tinnance  of  marriage  relation  is  presumed  to  be  community  prop- 
erty. 

Approved  in  Strong  v.  Eakin,  11  N.  M.  115,  US,  66  Pac.  541, 
holding  community  property  liable  for  debts  incurred  during  contin- 
uance of  marriage  relation. 

Wbat  U  Community  Property.  See  notes,  126  Am^  St.  Bep.  120; 
4  Cof.  Prob.  62.- 

64  Cal.  401-405,  1  Pac.  490,  PEOPLE  ▼.  LEWIS. 

DiscretloB  of  Court  is  not  Arbitrary,  but  is  to  be  exercised  in 
accord'ance  with  principles  of  law  and  analogies. 

Approved  in  dissenting  opinion  in  Bates  v.  Gregory  (Cal.),  22 
Pac.  687,  majority  refusing,  on  ground  of  limitations,  nvandamus  to 
compel  issue  of  bonds  in  place  of  former  issue. 

"When  Both  an  Offense  and  Former  Conviction  are  charged  in 
indictment,  plea  of  not  guilty  to  indictment  is  sufficient. 

Approved  in  State  v.  Gordon,  35  Mont.  464,  90  Pac.  175,  holding 
plea  of  not  guilty  to  indictment  put  in  ismie  former  convictions 
charged  therein. 

Enhancing  Penalty  for  Crimes  Ijy  habitual  criminals  or  prior  of- 
fendersi    See  note,  34  L.  B.  A.  400,  405. 

It  Is  not  Error  to  Befnse  Continnance  on  account  of  absence  of  wit- 
ness, when  it  does  not  apx>ear  that  absent  witness  can  be  procured 
in  reafionable  time. 

Beaffirmed  in  People  v.  Barnnovich,  16  Cal.  App.  431,  117  Pac.  574. 

64  CaL  405-110,  1  Pac  487,  PBESTON  ▼.  HOOD. 

Sections  640  and  544,  Code  of  Civil  Procedure,  provide  two  meth- 
ods for  releasing,  property  from  attachment  by  giving  undertaking. 

Approved  in  S.  F.  Sulphur  Co.  v.  Aetna  Indem.  Co.,  11  Cal.  App. 
699,  106  Pac.  112^  holding  atljachment  released  under  section  540. 

64  Cal.  423-426,  1  Pac.  493,  SWIFT  ▼.  SHEPABD. 

Injunction  for  Purpose  of  Maintaining  Subject  of  litigation  in 
statu  quo  is  not  suepended  by  appeal. 

IMstinguished  in  Clute  v.  Superior  Court,  155  Cal.  18,  123  Am. 
St.  Bep.  54,  99  Pac.  363,  holding  haandatory  injunction  compelling 
affirmative  action  could  not  be  etnf orced  pending  appeal. 

64  Cal.  427-428,  1  Pac  701,  ESTATE  OF  BILLINGMI. 

Instrument  Offered  as  Holographic  Will  with  portion  of  date 
printed  is  invalid. 

Approved  in  Estate  of  Plumel,  151  Cal.  79,  121  Am.  St.  Bep.  100, 
90  Pac.  193,  following  rule;  Estate  of  Fay,  1  Cof.  Prob.  429,  refusing 
probate  to  holograph  which  by  mistake  bears  date  twenty -eight 
years  prior  to  its  execution;  In  re  Noyee'  Estate,  40  Mont.  199,  106 
Pac.  1019,  26  L.  B.  A.  (n.  s.)  1145,  holding  omission  of  date  ren- 
dered invalid  instrument  purporting  to  be  holographic  will. 

Holographic  WlUfl.  See  notes,  104  Am.  St.  Bep.  27;  1  Cof.  Pxob. 
432,  436. 

Effect  of  State  Oonstitatlons  and  Statutes  upon  inheritance  by  or 
from  alien.    See  notOi  31  L.  B.  A.  87. 
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64  CaJ.  429-480,  1  Pac  703,  PLUMMER  ▼.  BROWN. 

GrantaM  of  Land  Wliich  is  Subject  Matter  of  action  are  legal 
repreeentativee  of  grantor  under  section  473,  Code  of  Civil  Pro- 
cedure, and  may  reptesent  him  and  defend  action  in  his  name. 

Approved  in  Coffin  v.  Ontonagon,  140  Mich.  425,  103  N.  W.  837, 
holding  grantee  of  defendant  In  quiet  title  suit  is  embraced  within 
word  "representatives";  Brown  v.  Massey,  13  Okl.  678,  76  Pac.  228, 
holding  assignees  of  real  property  subject  of  quiet  title  suit  entitled 
to  defend  as  representatives  of  defendants. 

Legal  Repreaentatiyes  of  Party  to  Action  are  entitled  to  relief 
from  default  taken  against  him  thfough  mistake,  inadvertence,  sur- 
prise, or  excusable  neglect. 

Denied  in  Leslie  v.  Gibson,  80  Kan.  509,  133  Am.  St.  Rep.  219, 
103  Pac.  116,  one  purchasing  interest  of  party  after  judgment  has 
only  same  right  as  such  party  to  open  judgment. 

Rlglit  to  Appeal,  aa  a  Paxty  interested  or  injured.  See  nate,  119 
Am.  St.  Rep.  762. 

ATailabillty  to  Privlea  of  Remedy  of  Party  to  open  default  judg- 
ment.    Ste  note,  26  L.  R.  A.  (n.  s.)  1064. 

As  to  Who  may  Proceod  to  Set  Aside  Judgments  against  other 
parties.    See  note,  54  L.  R.  A.  767. 

64  Oal.  431-434,  1  Pac.  881,  IN  RE  ROBE. 

Upon  Questioa  of  Legality  of  Arrest  on  governor's  warrant  ismied 
upon  requisition  of  governor  of  another  state,  writ  of  error  in  habeas 
corpus  proceedings  in  superior  court  lies  to  federal  circuit  court. 

Approved  in  Kutz  v.  Moffitt,  115  TJ.  8.  489,  6  Sup.  Ct.  148,  29  L. 
Ed.  458,  holding  such  writ  of  error  lies  to  federal  circuit  court  from 
superior  court  on  queetion  of  legality  of  arrest  by  local  police  of 
deserter  from  army. 

64  CaL  434-440,  1  Pac  884,  MATTER  OF  TTLER. 

Imprlsonmant  may  be  Imposed  as  means  of  collecting  fine  for 
contemp<t. 

Approved  in  Ex  parte  Karlson,  160  Cal.  380,  381,  117  Pac.  448, 
reaffirming  rule;  In  re  Bull! van,  3  Cal.  App.  195,  84  Pac.  781,  holding 
valid,  as  to  fine,  judgment  imposing  fine  for  assault  and  providing 
for  imprisonment  in  state  prison  as  means  of  enforcement. 

64  CaL  440-442,  1  Pac.  889,  PEOPLE  t.  DAVia 

Wben  Proof  of  Guilt  of  Accused  depends  upon  circumstantial  evi- 
dence, such  evidence  must  be  inconsistent  with  any  other  rational 
explanation. 

Approved  in  Horn  v.  State,  12  Wyo.  158,  73  Pac.  725,  holding  erro- 
neous instruction  to  e£l!ect  that  proof  of  guilt  by  circumstantial  evi- 
dence must  be  beyond  possibility  of  doubt. 

64  CaL  443-446,  1  Pac.  891,  HALL  ▼.  RICE. 

Suit  for  Specific  Performance  of  Contract  of  decedent  to  convey 
lands  may  be  brought  in  eaperior  court  within  six  months  a^er  dis- 
missal without  prejudice  in  probate  court. 

Approved  in  Free  v.  Little,  31  Utah,  465,  88  Pac.  413,  such  suit 
barred  when  vendee  failed  to  present  petition  for  specific  perform- 
ance to  probate  court. 

Rule  of  Idem  Sonaua.    See  note,  100  Am.  St.  Rep.  347. 
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64  OaL  450-453,  2  Pac.  33,  HUEBSTAIi  v.  MUIB. 

Where  Judgment  for  Plaintiff  in  Ejectment  is  fully  executed  by 
putting  plaintiff  in  possession,  alias  writ  of  possession  cannot  issue 
except  upon  adjudication  that  person  against  whom  writ  is  to  run 
is  guilty  of  contempt. 

Approved  in  Bousset  v.  Beay  (€al.))  31  Pac.  901,  following  rule. 

Mortgage  of  Growing  Crops  Pending  Action  in  ejectment  is  bound 
by  judgment  against  mortgagor. 

Approved  in  Harrod  v.  Burke,  76  Kan.  914,  123  Am.  St.  Bep.  179, 
92  Pac.  1129,  holding .  purchaser  of  growing  crop  pending  action  in 
ejectment  bound  by  judgment;  Hartshorne  v.  Ingles,  23  Okl.  540, 
101  Pac.  1047,  23  L.  B.  A.  (n.  s.)  531,  holding  succeesful  plaintiff 
in  action  to  recover  land  held  adversely  entitled  to  matured  crop 
standing  unsevered  on  land  at  time  of  final  judgment;  Myer  v. 
Boberts,  50  Or.  83,  126  Am.  St.  Bep.  733,  89  Pac.  1051,  12  L.  B.  A. 
(n.  8.)  194,  holding  landlord,  who  lawfully  re-enters  leased  property, 
is  enititled  to  crops  then  growing. 

Bight  as  Between  Successful  Plaintiff  and  evicted  defendant  to 
unsevered  crops.    See  note,  23  L.  B.  A.  (n.  s.)  532. 

Sale  or  Mortgage  of  Fatnre  Crops.    See  note,  23  L.  B.  A.  466. 

64  Cal.  465-466,  2  Pac  31,  ANDERSON  ▼.  HANCOCK. 

Doctrine  of  Law  of  Case  is  Umited  to  rulings  upon  questions 
actually  presented  and  considered  on  former  appeal. 

Beaffirmed  in  Trower  v.  San  Francisco,  157  Cal.  765,  109  Pac.  618. 

Distinguished  in  People's  Lumber  Co.  v.  Gillard,  5  Cal.  App.  436, 
90  Pac.  556,  holding  w4iere  validity  of  bond  was  in  question  on  final 
appeal  and  bond  was  held  good  aa  eommon-law  bond,  such  decision  is 
law  of  case  on  second  appeal  where  voluntary  issue  of  bond  was  not 
in  question. 

OondnslTeness  of  Prior  Decisions  on  subsequent  appeals.  See  note, 
34  L.  B.  A.  346. 

Omission  from  Tax  Deed  of  Becital  in  certificate  of  sale  as  to 
time  wh^n  purchaser  would  be  entitled  to  deed  renders  it  void. 

Distinguished  in  Baird  v.  Monroe,  150  Cal.  564,  89  Pac.  353,  up- 
holding tax  deed  not  containing  statement  of  time  allowed  for  re- 
demption after  curative  act  of  1903. 

64  CaL  466-468,  2  Pac.  28,  JONES  ▼.  8X7M. 

In  Action  on  Note,  Defendant,  Under  Plea  of  Payment,  may  show 
verbal  contract  with  payee,  contemporaneous  with  making  of  note, 
that  same  should  be  paid  by  orders  on  maker  and  by  payment  of  pre- 
miums on  insurance  policies. 

Approved  in  McGuinness  v.  Kyle,  208  Mass.  445,  94  N.  E.  701, 
applying  rule  where  payee  was  told  by  maker  of  note  at  time  note 
given  that  payment  for  services  already  rendered  by  maker  would  be 
taken  out  of  note. 

64  CaL  461-462,  3  Pac  108,  WILCOX  ▼.  HAUSCH. 

One  Wlio  Condncts  Water  into  Stream  from  foreign  source  may 
take  from  stream  water  not  greater  in  amount  than  he  turns  in. 

Approved  in  Miller  v.   Wheeler,  54  Wash.  438,   103   Pac.   644,   23 
L.  B.  A.  (n.  8.)  1065,  following  rule. 
I  0»1.  NotM— 76 
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Bi^bts,  M  AgainBt  Other  Appropriaton,  of  one  who  adds  to  nat- 
oral  flow  of  stream.     See  .note,  23  L.  B.  A.  (n.  8.)  1066. 

Use  of  Natural  Stroam  to  Convey  appropriated  water.  See  note,  51 
L.  B.  A.  931, 

Biglit  of  Prior  Approprlator  of  Water.    See  note,  30  L.  B.  A.  677. 

Ooirelatlye  Bights  of  Upper  and  Lower  Proprietora  as  to  use  and 
flow  of  stream.    See  nate,  41  L.  B.  A.  747. 

64  OaL  46^-463^  2  Pae.  49,  PATBIOK  T.  MOBSB. 

Where  Transcript  Shotra  No  Objection  at  time  to  hearing  motion 
for  new  trial  on  ground  it  was  not  made  in.  time^  it  will  be  preenmed 
lime  was  extended  bj  consent.  • 

Approved  in  Sbeppard  v.  Sh«ppard,  15  Cal.  App.  617,  115  Pac.  752, 
applying  rule  to  settling  bill  of  exceptions. 

64  Cal.  475-476,  2  Pac.  253,  WILSON  ▼.  BAKEB. 

Assignee  of  Attached  Property  may  become  party  to  action  for  pur- 
pose of  protecting  his  interest. 

Distingaished  in  Anderson  ▼.  Schloeeser,  153  Cal.  223,  94  Pac  886, 
holding  sale  of  attached  real  estate  pending  suit  does  not  create  such 
interest  in  action  as  to  allow  purchaser  to  be  substituted  as  defendant. 

Prosecution  of  Suit  in  One  Court  cannot  be  enjoined  by  another 
court  of  co-ordinate  jurisdiction. 

Approved  in  In  re  Burton,  5  Cof.  Prob.  237,  and  Gray  v.  South  ft 
North  Alaibama  By.  Co.,  151  Ala.  225,  43  So.  861,  11  L.  B.  A.  (n.  s.) 
581,  both  following  rule. 

64  CaL  476-481,  2  Pac  249,  WEILL  v.  BALDWIN. 

What  Covenants  Bon  With  the  Land.  See  note,  82  Am.  St  Uep. 
664. 

64  OaL  481-485,  BAN  FBANCI8CO  ▼.  LUX 
Gtaoeral  Deposit  in  Bank  is  Iioan  from  depositor  to  bank. 
Approved  in  Smith's  Cash  Stare  v.  First  Nat.  Bank,  149  Cal.  34,  84 

Pac  664,  5  L.  B.  A.  (n.  s.)  870,  holding  alleged  transfer  of  money 

to  be  held  in  trust  to  be  in  effect  merely  loan>. 
Nonresident's  Bank  Deposit  as  Subject  of  local  taxation.    See  note, 

26  L.  B.  A.  (n.  s.)  1120. 

64  Cal.  487-488,  2  Pac  263,  HOWABD  ▼.  8TBATT0N. 

Where  Promissory  Note  is  Oiyen  to  secure  promise  of  maker  to  sup- 
port payee,  parol  evidence  is  admissible  to  show  such  discharge  of 
instrument. 

Approved  in  Howard  v.  Stratton  (Cal.),  2  Pac.  264,  following  rule; 
Sutton  V.  Griebel,  118  Iowa,  80,  91  N.  W.  825,  in  action  on  written 
contract,  contemporaneous  oral  agreement  that  defendant  should  be 
allowed  to  withdmw  at  any  time  before  purchase  of  certain  property 
and  fact  that  defendant  did  withdraw  may  be  proven. 

Parol  Evidence  to  Show  Bill  or  Note  delivered  upon  condition^  See 
note,  18  L.  B.  A.  (n.  s.)  289. 

Contemporaneous  Agreements  and  Their  Breach  as  defense  to  note. 
See  note,  43  L.  Bw  A.  483. 

64  Cal.  489-491,  2  Pac  260,  PAIQE  ▼.  CABTEB. 

That  Promissory  Note  was  DeUvered  at  date  other  than  appearing 
upon  face  may  be  shown  by  paroL 
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Distinguished  in  Either  t.  Christensen,  1  Cal.  App.  92,  81  Pae.  671, 
upholding  findings  to  effect  that  time  of  payment  of  note  was  to  be 
computed  from  date,  when  delivery  was  shown  to  be  after  date. 

WitaeBS  may  Befer  to  Momorandum  to  refreslL  memory,  although 
not  made  at  timo  in  question  nor  by  witness  himself. 

Beaffirmed  in  People  ▼.  Brown,  3  Cal.  App.  179,  84  Pae.  671. 

64  Oal.  492-498^  3  Pae.  126,  KOBNAHBEN8  ▼.  HIS  OBEDITOB8. 

iDAolvaacy  Proceeding  may  be  DiamiMed,  upon  okotian  of  debtor, 
for  unreasonable  delays  in  prosecution. 

Approved  in  People's  Home  Savings  Bank  v.  Shenna%  150  CaJ.  795, 
90  Pae.  134,  holding  action  by  in»olvont  bank  to  reeover  unpaid  sub- 
scription of  f ormor  stockholder  prox>erly  dismissed  for  failure  to  prose- 
cute for  tihrea  jmiB. 

64  Oal  493-498,  2  Pac  270,  MOTJKD  OITT  LAND  ETC.  ASSN.  ▼. 
PHILIiIPa 

ConduBiyeneu  of  Judgment  in  partition  suit^    See  note,  124  Am.  St. 
Bep.  714. 
Bffect  of  Oompulsory  Partition.    See  note,  101  Am.  St.  Bep.  872. 

64  OaL  498-603,  2  Pac.  393,  PEOPIf  ▼.  WCLUAMa 

Mere  Establlsluneiit  of  Harbor  Line  does  not  deprive  state  of  right 
to  control  and  regulate  navigable  waters  within  that  line. 

Approved  in  People  v.  Kerber,  152  Cal.  737,  125  Am.  St.  Bep.  93, 
93  Bacs  880,  holding  building  of  seawall  by  city  could  not  protect  pri- 
vate owners  of  waterfront  from  action  by  state;  People  ex  rel.  Board 
of  State  Harbor  Gommrs.  v.  Boberts  (Cal.),  25  Pac.  496,  upholding 
wharfage  charges  imposed  by  state  .board  of  'harbor  commissioners  on 
barge  kept  within  slip  constructed,  repaired,  and  dredged  by  board. 

State  and  Federal  Ownership  of  Watera  See  note,  50  L.  B.  A. 
741. 

Establishment  of  Dock  Ltnes.    See  note,  14  Ir.  B.  A.  499. 

Jurisdiction  Over  Sea.    See  note,  46  L.  B.  A.  278. 

64  CaL  503-^04,  3  Pac.  129,  BLOOM  v.  SAN  FBANOISOO. 

Duty  and  Liability  of  Mnnlcipality  with  respect  to  drainage.  See 
note,  61  L.  B.  A.  701. 

64  Cal.  604-^11,  2  Pac.  264,  SAN  FBANCISOO  ▼.  FLOOD. 

Shares  of  Stock  in  Mining  Corporation  whose  tangible  property 
is  situated  outside  state  are  taxable. 

Approved  in  Ghesebrough  v.  San  Francisco,  153  Gal.  564,  96  Pac. 
290,  upholding  asseesment  on  stock  when  only  part  of  tangible  prop- 
erty was  within  jurisdiction  of  state. 

Complaint  of  Taxpayer  in  Begard  to  description  of  property  as- 
sessed cannot  be  heard  whon  he  failed  to  furnish  list  to  assessor. 

Approved  in  Inland  Lumber  etc.  Co.  v.  Thompson,  11  Idaho,  514, 
114  Am.  St.  Bep.  274,  83  Pac.  935,  holding  taxpayer  who  furnishes  list 
to  assessor  ie  estopped  to  deny  ownership  of  property  listed. 

Distinguished  in  Henne  v.  Los  Angeles  County  (Cal.),  59  Pac.  782, 
holding  refusal  of  land  owner  to  return  mortgage  on  his  land  for  tax- 
ation did  not  authorize  assessor  to  arbitrarily  assess  it  to  him. 

Where  Property  of  Corporation  is  AseesBed,  asseesment  of  shares  of 
stock  thereof  is  double  taxation. 
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Approved  in  Stioh  y.  Detroit,  131  Mich.  117,  90  N.  W.  1032,  holding 
taxation  of  »hareB  of  stock  of  foreign  corporation  owned  in  state, 
where  property  of  corporation  is  situated  in  state,  is  double  taxation. 

Power  of  State  Legislature  to  exempt  from  taxation.  See  note,  19 
L,  R.  A.  79. 

Miscellaneous. — Cited  in  San  Francisco  v.  Sharon  (Cal.),  2  Pac.  402, 
San  Francisco  v.  Phelan  (Cal.),  2  Pac.  402,  San  Francisco  v.  Flood 
(Cal.),  2  Pae.  409,  and  San  Francisco  v.  Baldwin  (Cal.),  2  Pac.  419, 
all  companion  eases. 

64  Oal.  512,  2  Pac.  401,  DALT  v.  AH  GOON. 

Certificate  of  Tax  Sale  Reciting  Tliat  Property  was  assessed  to  "A 
and  to  all  claimants  known  and  unknown,"  showe  invalid  assessment. 

Distinguished  in  White  Pine  Mfg.  Co.  v.  Morey,  19  Idaho,  58,  112 
Pac.  676,  upholding  tax  deed  made  after  issuanoe  of  prior  invalid  deed 
which  corrected  errors  and  omissions  in  first. 

64  OaL  613-516,  2  Pac  399,  TAYIiOB  ▼.  McLAIN. 

Deed  Absolute  in  Form  Oiven  to  secure  debt  is  mortgage  as  between 
parties  and  purchasers  with  notice,  and  parol  evidence  is  admissible  to 
show  intent  with  which  such  deed  was  given. 

Approved  in  Halloran  v.  Holmes,  1^  N.  D.  420,  101  N.  W.  313,  fol- 
lowing rule;  Wagg  v.  Herbert,  19  Okl.  562,  92  Pac.  264,  holding  deed 
from  mortgagor  to  mortgagee  to  be  mortgage  where  evidence  disclosed 
fraud  and  undue  influence;  Murdock  v.  Clark  (Cal.),  24  Pac.  274,  hold- 
ing conveyance  to  secure  debt  to  be  mortgage,  though  grantee  was  in 
possession  under  agreement  for  accounting  for  rents  and  profits. 

Conclusiveness  of  Prior  Decisions  on  subsequent  appeals.  See  note, 
34  L.  R.  A.  338. 

Miscellaneous. — Cited  in  Taylor  t.  McClain  (Cal.),  2  Pac.  401,  com- 
panion ease. 

64  Oal.  515-519,  2  Pac.  897,    SOUTHEBK   PACIFIC   B.    &    CO.    y. 
GARCIA. 

Settler  on  Public  Landli  Withdrawn  from  sale  can  acquire  no  rights 
as  against  a  later  railroad  patent. 

Approved  in  Williams  v.  San  Pedro,  153  Cal.  48,  94  Pac.  236,  hold- 
ing void  certificate  of  sale  of  tide  lands  within  city  of  San  Pedro. 

Distinguished  in  Carr  v.  Quigley  (Cal.),  16  Pac.  12,  holding  lands  in 
question  not  subject  to  rule  of  principal  case  because  not  surveyed 
under  act  of  1860. 

64  Cal.  520-525,  2  Pac.  405,  SAVIKOS    AND    LOAN    SOCIETY   v. 
OERICHTEN. 

Declarations  of  Agent  are  not  Admissible  to  prove  his  agency. 
Reaffirmed  in  Pease  v.  Fink,  3  Cal.  App.  379,  85  Pac.  660. 

64  Cal.  525-^529,  2  Pac.  402,  EX  PARTE  SONTAO. 

On  Motion  to  Set  Aside  Indictment^  grand  juror  cannot  be  required 
to  state  how  he  voted  upon  finding  indictment. 

Approved  in  Hall  v.  State,  134  Ala.  113,  32  So.  757,  weight  and 
sufficiency  of  evidence  on  which  grand  jury  found  indictment  cannot 
be  inquired  into;  Taylor  v.  State,  49  Fla.  89,  38  So.  387,  refusing  to 
inquire  into  character  of  evidence  which  influenced  grand  jury. 

Number  of  Grand  Jarors  Necessary  to  concur  in  indictment.  See 
note,  28  L.  R.  A.  36. 
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64  Cal.  62^-632,  2  Pac.  418,  EMERIO  ▼.  AI.VARADO. 

Instance  of  Appeals  of  Separate  Appellants  being  embodied  in  single 
transcript. 

Approved  in  Estate  of  Bell,  157  Cal.  532,  108  Pae.  498,  holding  ap- 
peals of  eeparate  appellants  may  be  united  in  one  transcript,  but  one 
appellant  cannot  compel  another  to  unite  with  him;  Sharon  ▼.  Sharon, 
68  Cal.  339,  9  Pac.  194,  holding  record  on  each  of  eeveral  independent 
appeals  may  be  in  one  transcript. 

Order  Appointing  Beceiver  In  Action  for  partition  la  not  appealable. 

Approved  in  Title  Ins.  etc.  Co.  v.  California  Dev.  Co.,  159  Cal.  486, 
114  Pac.  839,  dismissing  appeal  from  order  refusing  to  vacate  order 
appointing  receiver. 

Time  Named  In  Order  Extending  Time  to  give  notice  of  intention 
to  move  for  new  trial  runs  from  expiration  of  statutory  time  allowed 
for  such  notice. 

Reaffirmed  in  Hill  v.  McKay,  36  Mont.  446,  93  Pac.  347. 

Finding  on  Material  Issue  will  not  be  disturbed  when  based  on  con- 
flicting evidence. 

Approved  in  Clint  v.  Eureka  Crude  Oil  Co.,  3  Cal.  App.  466,  86  Pac. 
818,  holding  finding  as  to  consideration  of  deed  supported  by  evidence. 

A  Will  Takes  ZSffect  as  Deed,  upon  proof  of  execution,  when  probate 
is  not  req'uired  by  statute. 

Approved  in  Estate  of  Pattereon,  155  Cal.  636,  132  Am.  St.  Rep.  116, 
102  Pac.  944,  holding  probate  is  merely  authenticated  evidence  and 
not  foundation  of  executor's  title. 

Later  Sections  In  Oliapter  of  Oode  prevail  over  earlier  unless  such 
construction  is  inconsistent  with  meaning  of  chapter. 

Approved  in  Matter  of  Roberts,  157  Cal.  477,  108  Pac.  316,  holding 
first  clause  of  section  337,  Penal  Code,  repealed  by  later  clause  in  same 
section;  State  v.  Campbell,  3  Cal.  App.  604,  86  Pac.  841,  holding  sec- 
tion 395,  Code  of  Civil  Procedure,  controls  section  433,  Political  Code, 
as  to  place  of  trial  of  actions  brought  by  state  controller  to  recover 
money  due. 

Liinltations  in  Favor  of  Adverse  Possession  commence  to  run  upon 
final  approval  of  survey  by  federal  district  court  under  act  of  Con- 
gress of  June  14,  1860,  although  patent  was  not  then  issued. 

Distinguished  in  Adams  v.  Hopkins  (Cal.),  69  Pac.  230,  holding 
limitations  in  favor  of  adverse  possession  of  claim  of  land  under 
Mexican  grant  begins  to  run  upon  issuance  of  patent  confirming  grant. 

Party  in  Partition  Snit  has  Sight  upon  demand  to  secure  from  court 
segregated  allotment  to  him  in  severalty  of  land  found  to  be  his. 

Distinguished  in  Baldwin  v.  Foster,  157  Cal.  648,  108  Pac.  716, 'up- 
holding as  against  collateral  attack  judgment  awarding  to  nine  co ten- 
ants a  five  acre  tract  in  common. 

Decree  Altered  Without  Anthority  after  being  made  may  be 
attacked  in  collateral  proceeding. 

Approved  in  Keventsky  v.  Sirovy,  142  Iowa,  392,  121  N.  W.  3Q, 
holding  decree  so  altered  could  be  attacked  in  direct  proceeding  for 
that  purpose. 

Effect  of  Deed  in  Partition,  as  distinguished  from  ordinary  deeds. 
See  note,  57  L.  R.  A.  340. 

Admissions  and  Waivers  by  Fiduciaries  in  actions.  See  note,  32  L. 
R.  A.  684. 
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65  Oal.  11-16,  2  Pac  411,  U&TON  ▼.  WILSON. 

Applicatton  to  Purchase  State  Land  made  by  nonsettler  before 
adaption  of  Conflititatioxi  creates  no  right  to  purchase  such  lands  after 
adaption. 

Approved  in  Messenger  ▼.  Kingsbury,  158  Cal.  617,  112  Pae.  67, 
state  could  withdraw  from  sale  lands  for  which  application  for  pur- 
chase had  been  made,  bat  survey  not  approved  nor  installments  paid. 

65  OaL  19^21,  2  Pae.  491,  BSTATE  OF  IiANO. 

Dedaratioas  of  Testator  to  Sustain,  defeat  or  aid  in  conetruetion  of 
his  will.    See  note,  4  Cof.  Prob.  521. 

Effect  of  Intoxication  on  Legal  Capacity.  Qee  note,  1  Oof.  Prob. 
405,  532. 

Power  of  One  Lacking  Testamentary  Capacity  to  revoke  wilL  Bee 
note,  18  L.  B.  A.  (n.  s.)  99. 

66  CaL  28-33^  2  Pae  414,  TTLEB  ▼.  CONNOLLY. 

No  Appeal  Lies  ftom  Judgment  imposing  fine  in  contempt. 

Approved  in  Estate  of  Wittmeier,  118  Cal.  256,  50  Pae.  393,  Natoma 
Water  etc.  Go.  v.  Hancock  (Cal.),  36  Pae.  100,  and  Territory  v.  Baker, 
12  N.  M.  455,  78  Pae.  532,  all  foUowing  role. 

66  Oal.  86-36,  2  Pae.  728,  EX  PABTE  MOYNIEB. 

Test  of  Validity  of  Municipal  Ordinance  as  donying  equal  protec- 
tion of  the  laws.    See  note,  123  Am.  St.  Rep.  48. 

Municipal  Power  Over  Nuisances  relating  to  trade  or  businees.  See 
note,  38  L.  B.  A.  652. 

Decision  Against  Constitutional  Bight  as  a  nullity  subject  to  col- 
lateral attack.    See  note,  39  L.  B.  A.  456. 

66  CaL  40-42,  2  Pae.  734,  CABNET  ▼.  ABIZONA  GOLD  MIN.  CO. 

Belocation  of  Mining  Claim  as  abandoned  or  forfeited.  See  note, 
68  L.  B.  A.  848. 

65  Cal.  46-19,  2  Pae.  880,  SMITH  v.  C00LE7. 

Grant  of  Undivided  Interest  in  piece  of  mining  ground  granting 
expressly  only  mining  rights  vests  in  vendee  only  right  to  take  from 
land  minerals  contained  in  it  to  extent  of  interest  granted. 
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Approved  in  Sendford's  Appeal,  75  Gann.  595,  54  All.  741,  holding 
lessee  of  land  for  purpose  of  mining  garnets  only  thereon  had  not  a 
taxable  interest  in  land;  Robertson  Land  Co.  v.  Paull,  63  W.  Ya.  251, 
59  S.  E.  1086,  undivid-ed  interest  in  mineral  rights  in  land  is  not  sub- 
ject to  partition;  Musdck  Consolidated  Oil  Co.  y.  Chandler,  158  Cal. 
13,  109  Pac.  615,  arguendo. 

Cotenancy  in  Mines.    See  note,  91  Am.  St.  Bep.  885,  886. 

65  CaL  49-60,  2  Pac.  736,  VANDFJtFOBD  v.  FOSTER. 

Where  Facts  are  Sncli  That  Verdict  for  plaintiff  would  compel  court 
to  set  it  aside,  nonsuit  is  properly  granted. 

Approved  in  Paolini  v.  Fresno  Canal  etc.  Co.,  9  Cal.  App.  3,  97  Pac. 
1131,  reaffirming  rule;  Bohn  v.  Pacific  Electric  By.  Co.,  5  Cal.  App. 
624,  91  Pac.  116,  holding  noneuit  properly  granted  in  personal  injury 
case  where  contributory  negligence  was  conclusively  ahown. 

66  Oal.  50-^,  2  Pac.  741,  SANBEBS  r.  8IMCICH. 

Where  Both  Husband  and  Wife  Perish  in  same  disaster,  no  presump- 
tion of  survivorship  of  wife  arises  from  fact  that  probate  court  grant- 
ing letters  of  administration  upon  her  estate  recites  that  she  wae 
"surviving  wife"  of  her  husband. 

Distinguished  in  Grand  Lodge  A.  O.  TJ.  W.  v.  Miller,  4  Cof.  Prob. 
325,  where  husband  and  wife  perish  in  earthquake,  both  being  be- 
tween agee  of  fifteen  and  sixty,  he  is  presumed  to  survive  her. 

Preeun^tion  of  Survivorship  among  those  perishing  in  common 
calamity.     See  note,  51  L.  B.  A.  873. 

Presumption  of  Death.  See  notes,  104  Am.  St.  Bep.  212;  2  Cof. 
Prob.  17. 

65  Cal.  57-^8,  2  iPac.  878,  HAMILTON  r.  TUTT. 

Issoance  of  Execution  by  Justice  of  Peace  on  judgment  originally 
taken  before  him  is  ministerial  function  only. 

Approved  in  Babin  v.  Pierce,  10  Cal.  App.  736,  103  Pac.  772,  deny- 
ing certiorari  to  review  issuance  of  execution  by  justice  of  peace  on 
judgment  appealed  to  superior  court. 

Mandamus  as  Proper  Bemedy  against  public  officers.  See  note,  98 
Am.  St.  Bep.  904. 

Mandamus  to  Compel  Inferior  Court  to  enforce  its  judgmeni  or 
decree.    See  note,  24  L.  B.  A.  (n.  s.)  887. 

65  OaL  58-63,  2  Pac  737,  OOGLAK  v.  BEABD. 

In  Election  Contest,  Where  Ballots  are  Offered  to  overcome  prima 
facie  correctness  of  returns  of  election  board,  it  must  be  shown  that 
they  have  not  been  tampered  with. 

Approved  in  Chatham  v.  Mansfield,  1  Cal.  App.  306,  82  Pac.  346, 
holding  ballots  kept  in  open  desk  in  office  of  village  clerk,  which  was 
open  to  public,  and  envelope  containing  which  was  partly  torn,  to  be 
no  better  evidence  of  result  than  returns  of  judges. 

Scope  and  Effect  of  Election  Law  provisions  for  preserving  ballots. 
See  note,  30  L.  B.  A.  (n.  s.)  602. 

65  CaL  63-66^  2  Pac.   882,   OILLMOBE  r.   AMEBICAN   CENTBAIr 
INS.  CO. 
Judgment  is  not  Final  Determination  of  rights  of  parties  when 
appeal  or  motion  for  new  trial  has  been  made,  although  final  for  pur- 
poses of  appeal. 
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Approved  in  People  v.  Bank  of  San  Luis  Obispo,  159  Cal.  80,  81,  112 
Bae.  872,  where  time  for  appeal  has  expired,  judgment  is  final  and 
may  be  pleaded  as  res  adjudieata,  though  motion  for  new  trial  is 
pending;  Laekmann  v.  Klauenberg,  3  Cal.  App.  185,  84  Pac.  777, 
holding  appeal  to  superior  court  vacates  judgment  of  justice's  court. 

Effect  of  Statute  of  LtmitatlODS  on  judgments  and  executions  and 
proceedings  for  their  enforcement.    See  note,  133  Am.  St.  Bep.  73. 

65  Oal.  67-71,  2  Pac.  884,  MEYEB  ▼.  POBTEB. 

Bepeal  of  Municipal  Oharter  Dose  not  Impair  Validity  of  contracts 
made  under  its  provisions. 

Approved  in  Bates  v.  Gregory  (Cal.))  22  Pac.  684,  685,  holding  right 
to  sue  city  on  bonds  issued  by  it  could  not  be  impaired  by  subse- 
quent l«gislature. 

Upon  Application  for  Mandamus  to  compel  city  treasurer  to  pay 
debt  out  of  particular  fund,  city  cannot  defend  on  ground  that  other 
creditors  of  same  fund  have  not  demanded  payment. 

Approved  in  Ward  v.  Piper,  69  Kan.  777,  77  Pac.  700,  following  rule. 

Mandamiui  to  Compel  Payment  of  Municipal  Debt.  See  note,  14  L. 
B.  A.  777. 

Interest  Ctonpons  are  not  Barred  by  limitations  until  bonds  to  which 
they  belong  axe  barred. 

Approved  in  Hewel  v.  Hogin,  3  Cal.  App.  "254,  84  Pac.  1006,  Hays- 
meister  v.  Porter  (Cal.),  3  Pac.  123,  and  Boeding  v.  Porter  (Cal.), 
2  Pac.  888,  all  following  rule;  First  Nat.  Bank  v.  Park,  37  Colo.  309, 
86  Pac.  108,  where  note  with  interest  payable  annually,  evidenced  by 
attached  coupons,  is  not  barred  by  limitation,  interest  is  not  barred; 
Hewel  V.  Hogin  (Cal.  App.),  84  Pac.  1004,  holding  court  properly  re- 
fused to  allow  amendment  to  answer  to  set  up  limitations  as  defense 
to  action  to  recover  on  interest  coupons  of  bonds;  diseenting  opinion 
in  Bates  v.  Gregory  (Cal.),  22  Pac.  687,  majority  refusing  mandamus 
to  compel  issuance  of  new  bonds  under  Funding  Act  of  1864,  for  city 
of  Sacramento,  in  lieu  of  former  bonds  on  ground  latter  were  barred  by 
limitations. 

Distinguished  in  California  Safe  Deposit  etc.  Co.  v.  Sierra  Valleys 
By.  Co.,  158  Cal.  693,  694,  112  Pac.  276,  limitations  run  against  interest 
coupons,  in  absence  of  any  provision  in  coupons  or  bonds  to  contrary, 
from  date  they  fall  due;  City  of  Austin  v.  Oahill,  99  Tex.  186,  88  S. 
W.  546,  in  action  by  holders  of  original  bonds  to  compel  levy  and 
collection  of  taxes  for  payment,  holders  of  refunding  bonds  not  neces- 
sary parties,  being  constructively  before  court. 

As  to  When  Iilmitation  Begins  to  Bun  against  action  upon  general 
municipal  bonds.    See  note,  16  L.  B.  A.  (n.  s.)  805. 

65  CaL  71-72,  2  Pac.  887,  GBSBK  ▼.  ODD  FELLOWS^  ETC.  BANK. 
Who  may  Plead  Statute  of  Limitations.    See  note,  104  Am.  St.  Bep. 

766. 

Dnties  of  Savings  Banks  toward  depositbra.  See  note,  105  Am.  St. 
Bep.  735. 

66  OaL  73-76^  2  Pac  889,  ANTHONT  ▼.  OHAPMAN. 

Presumption  That  Consideration  of  Deed  was  paid  by  grantee  named 
may  be  overcome  by  parol  proof,  but  such  proof  must  be  full,  clear 
axvd  satisfactory. 
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Approved  in  Oopper  Birer  Mining  Ca  t.  MeClellan,  2  Alaska,  146, 
holding,  in  suit  to  eotablish  trust  in  real  Mrtate  baaed  on  oral  admia- 
riooB,  tlvat  aaoh  trust  would  not  be  enf o-rced  nnleas  nature  and  extent 
were  ahown  \>j  elear  and  unambiguous  proofs;  Windsor  ▼.  St.  Paul 
etc.  B.  Co.,  97  Wasihi.  164,  79  Ptae.  615,  holding  oral  testimony  admissi- 
ble to  ahow  consideration  additional  to  that  expressed  in  eomtraet. 

Parol  ETidence  m  to  Conaideratlmi  of  Daad.  8^  note,  20  L.  B.  A. 
109. 

Execiitor  Wlio  Bepreaenti  in  His  Petitloii  for  lettera  testamentary 
that  certain  property  belongs  to  decedenit's  estate,  and  files  inventory 
including  it,  is  not  thereby  estopped  from  afterward  claiming  it  as  his 
own. 

Distinguished  in  Carruthers  t.  Whitney,  56  Wash.  330,  134  Am.  St. 
Bep.  1114,  105  Pac.  832,  where  administratrix  included  her  own  prop- 
erty in  petition  to  sell  property  of  estate,  and  represented  to  puir- 
chaser  that  he  would  receive  title,  she  is  estopped  to  deny  validity  <if 
deed  or  that  property  did 'not  belong  to  estate^ 

66  OaL  77-78,  2  Pac  892,  PEOPIiE  T.  WHEEIaEB. 

Accusation  of  Defendant  Made  by  District  Attonoy  during  argu- 
ment held  not  to  justify  reversal  of  judgment  of  conviction. 

Approved  in  People  v.  Te  Foo,  4  Oal.  App.  742,  89  Pac.  454,  holding 
district  attorney  not  guilty  of  misconduct  in  transcending  limits  of 
legitimate  argument;  State  v.  Waterbury,  133  Iowa,  142,  110  N.  W. 
330,  remark  of  county  attorney  directing  attentiooi  to  certain  features 
of  defendant,  when  ideuitity  was  in  issue,  held  proper,  though  they 
bad  not  been  referred  to  by  witnesseck 

Beversal  of  Cfonviction  Because  of  Unfair  or  irrelevant  argument  of 
statements  by  prosecuting  attorney.    See  note,  46  L.  B.  A.  653. 

Examination  and  Commitment  by  Iffsgistrate  is  sufficient  to  an- 
thorize  proceeding  by  information  for  assault  with  deadly  weapon. 

Approved  in  People  v.  Gregory,  8  Gal.  App.  741,  97  Pac,  913,  apply- 
ing rule  to  information  for  lewd  and  lascivious  act  upon  child. 

Bight  of  Court  to  Caution  Jury  as  to  believing  testimony  of  accused 
in  own  behalf.    See  note,  19  L.  B.  A.  (n.  s.)  816. 

65  CaL  81-83>  3  Pac.  92,  MATZEK  t.  SHAEFFEB. 
Bedemptionor  Wbo  Bedeems  to  Protect  his  own  subsequent  interest 

becomes  equitable  assignee  of  mortgage. 

Approved  in  Wemple  v.  Yosemite  Qold  Min.  Go.,  4  Gal.  App.  87, 
87  Pac.  283,  following  rule. 

Denied  in  Kuhn  v.  National  Bank,  74  Kan.  460,  118  Am.  St.  Bep. 
335,  87  Pac.  553,  holding  purchaser  of  mortgaged  land  who  agrees  to 
pay  mortgages  and  judgments  thereon  and  does  pay  one  of  them  is 
not  entitled  to  be  subrogated  to  rights  of  mortgagee  thereund<er,  for 
his  protection  against  sale  of  land  under  executions  on  judgments 
of  record  when  he  purchased. 

Bight  of  Assignee  of  Equity  of  Bedemption  procuring  discharge  of 
mortgage,  to  subrogation  or  revival  as  against  junior  lien.  See  note^ 
16  K  B.  A.  (n.  s.)  472. 

66  CaL  84-87,  3  Pac.  96^  LOBD  ▼.  LOBD. 

On  Deatli  of  Husbsnd,  Homestead  to  be  set  aside  for  benefit  of 
surviving  wife  must  be  selected  from  community  propertyi  if  there 
be  any,  and  not  from  separate  property  of  husband^ 
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Approved  in  Estate  of  Heesler,  2  Cof.  Prob.  359,  Betting  apart 
homeetead  out  of  community  property  to  widow  though  it  is  worth 
over  eight  thousand  dollars;  Estate  of  Tate,  1  Oof.  Ptob.  219,  widow 
without  minor  children  is  entitled  to  probate  homestead  out  of  dece- 
dent's separate  estate  where  there  ie  no  community  property. 

Wher^  Separata  Property  is  Bet  Apart  to  survivin^g  widow  as  pro- 
bate homestead,  it  must  be  set  apart  for  limited  period  only. 

Approved  in  Eetate  of  Maxwell,  1  Oof.  Prob.  128,  reaffirming  rule; 
Estate  of  Hayes,  1  Cof.  Prob.  553,  minor  ehild  is  entitled  to  have  pro- 
bate hosoestead  set  apart  out  of  community  property  absolutely  and 
not  meirely  during  muijority,  when  surviving  widow  has  died. 

Llmltatloiis  on  Term  of  Homeetead  set  apaxi  to  widow  out  of  hue- 
band's  separate  estate.    See  note^  1  Cof.  Prob.  220k. 

66  OaL  89^90,  8  Pac.  99,  BBOWN  r.  MUUJir. 

AbandonmsKit  or  Loss  of  Bights  of  prior  appropriators  of  water, 
dee  note^  30  L.  B,  A.  265. 

66  Cal.    93-96»  3  Pac  101,  8T00ET0N  BXJILDINO  ETC.  ASSN.  T. 
CHAI^MEBS. 

Miscellaneous. — Cited  in  Chalmers  v.  Ohalmere  (OaL),  8  Pac.  104, 
companion  caae. 

65  OaL  97-99,  3  Pac.  133,  SHINK  ▼.  CUMMINS. 

Summons  is  not  Invalid  because  attonuey's  name  is  found  only  on 
face  thereof. 

Approved  in  Stanley  v.  Bachofsky,  50  Or.  475,  93  Pac.  355,  holding 
emnflnons  sufficient  to  give  defendant  notice  of  suit,  although  not 
literally  eomplying  with  statutory  form;  Williams  v.  Pittock,  35 
Wash.  280,  77  Pac  388,  holding  summons  m  action  to  foreclose  delin- 
quency tax  certificate  enfficiently  set  forth  date  of  first  publication. 

Pendency  of  Motiom  to  Qoash  Sonmums  does  not  extend  tinie  to 
answer. 

Beafflrmed  in  Mantle  v.  Casey,  31  Mont.  414,  78  Pac.  593. 

66  CaL  lOO-lOl,  3  Pac.  401,  PEOPLE  ▼.  MAJOBS. 

Section  1237,  Penal  Code,  does  not  contemplate  motion  for  new 
trial  until  all  issues  have  been  tried. 

AppBX>ved  in  People  v.  Smith,  121  Oal.  359,  53  Pac.  804,  following 
rule;  People  v.  Toal  (Cal.),  23  Pac  203,  holding  order  overruling  mo- 
tion in  arrest  of  judgment  not  appealable,  but  may  be  reviewed  on 
appeal  from  judgment. 

66  CaL  101-104,  8  Pie.  402,  PEOPLE  ▼.  FOBSTTK. 

Instmction  That  Flight  of  Accused  after  act  was  eireumstance  to 
be  coneidered  in  determining  his  guilt,  held  correct. 

Apporoved  in  Hickory  v.  United  States,  160  U.  a  417,  16  Sup.  Ct. 
327,  40  L.  ed.  474,  presumption  of  guilt  from  flight  of  accused  is 
presumption  of  fact,  and  is  merely  circumstance  temdiing  to  increase 
probability  of  defendant's  being  guilty  person. 

66  OaL  106-107,  8  Pae.  496,  BODE  t.  HOLTZ. 

Warehouseman  is  Bound  to  Oive  Assessor  names  of  ownen  of  psar- 
sonal  property  subject  to  taxation  in  his  possession. 
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Approved  in  Title  Guarantj  etc  Co.  r.  Los  Angeles,  3  Cal.  App. 
620,  86  Pftc.  8i5,  holding  tmst  eompe-nj  bound  to  retam  to  assessor 
nsonee  of  owners  oi  money  held  in  escrow  by  it. 

66  OaL  107-109,  3  Pac.  413,  PEOPUS  r.  BII;E7. 

Exception  cannot  be  Taken  to  Eeftisal  of  challenge  of  juror  for 
aetnal  bias. 

Approved  in  People  v.  Brown  (Cal.),  13  Pac.  223,  following  rule. 

66  OaL  109-110,  3  Pac.  493,  ELUOTT  r.  PATEESON. 

Judgment  Against  Party  Eendered  after  his  death  is  not  nullity, 
but  may  be  set  aside  on  moition. 

Distinguished  in  More  ▼.  Mil>er  (Oa>.),  53  Pac  1079,  holding  judg- 
ment rendered  against  one  as  administrator  after  his  removal  is  void. 

Effect  of  Judgment  Entered  against  dead  person.  See  note,  49  U 
B.  A.  160,  17a 

Mandamus  as  Proper  Bemedy  against  public  officers.  See  note,  99 
Am.  St.  Bep.  904. 

66  Oal.  110-111,  3  Pac.  411,  MANUEL  ▼.  ESOOLLE. 

In  Action  for  Accountlnc  Between  Adminlstratrlz  of  deceased  part- 
ner and  survivinig  partner,  latter  is  entitled  to  allowance  for  sums 
drawn  from  partnership  by  deceased  without  first  presenting  his  de- 
mand to  administratrix. 

Approved  in  Painter  v.  Painter  (Cal.),  36  Pac.  373,  following  rule; 
Franklin  v.  Trickey,  9  Ariz.  235,  80  Pac.  353,  administrator  of  part- 
njer  first  deceased  may  maintain  suit  for  accounting  against  admin- 
istrator oi  surviving  partner  without  having  presented  any  demand. 

66  Oal.  111-116,  3  Pac.  405,  EINSEY  Y.  EELLOOG. 

Where  Salary  la  Fixed  for  One  Penpon  for  filling  three  offices,  such 
salary  is  for  all  three  offices,  and  when  one  office  is  removed,  such 
salary  provision,  amount  not  being  distritbuAed  among  the  offioes,  ipso 
fiacto  fails. 

Approved  in  State  v.  La  Grave  (Nev.),  48  Pac.  195,  holding  office 
of  Secretary  of  State  and  supreme  court  reporter  are  distinct,  though 
united  in  one  person,  who  is  entitled  to  salary  provided  for  each. 

66  Cal.  116-120,  3  Pac.  408,  KTMBATJi  ▼.  8TOBMS& 

Necessity  of  Color  of  Title,  not  expressly  made  a  condition  by  stat* 
ute,  in  adverse  poesessioxL     See  note,  15  It.  B.  A.  (n.  s.)  1245. 

65  Cal.  121-122,  3  Pac.  466,  PEOPLE  ▼.  WOODS. 

Necessity  of  Proving  Person  bore  both  real  nanre  and  alias  as 
stated  in  indictment.    See  note,  30  L.  B.  A.  (n.  a)  135. 

65  Cal.  122-125,  3  Paa  463,  LONOAN  ▼.  COUNT7  OF  SOLANO. 

County  Qovemment  Act  of  March,  18^,  is  valid. 

Reaffirmed  in  Cruz  v.  County  of  Los  Angeles  (Cal.),  3  Pac.  672. 

Provisions  of  County  Oovemment  Act  relating  to  fees  and  salaries 
of  officers  are  part  of  general  laws  establishing  uniform  system  of 
county  and  townsihip  government,  and  not  invalid  as  special  and 
local  laws. 

Approved  in  Fleckenstein  v.  Placer  County  (Cal.),  37  Pac.  932, 
holding  act  of  1893,  fixing  fees  of  constables,  is  not  local  or  special 
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law;  Perrj  County  ConmirBw  v.  LinderoLan,  165  Ind.  190,  73  N.  E. 
914,  act  of  1903,  relating  to  fees  of  vbeiiffs  and  clerks,  is  not  void  am 
being  local  or  special  law. 

Distinguished  in  Johnson  v.  Gunn  (Gal.  App.),  84  Pac.  372,  holding 
invalid  as  local  or  special  law,  amendment  of  1901  to  Ck>unt7  Govern- 
ment Act  providing  for  compensation  of  justices  of  peace  in  oounties 
of  twenty-seventh  class. 

Under  Section  5,  Article  ZI,  Constitation,  compensation  for  county 
officers  shall  be  fixed  in  proportion  to  duties,  not  to  population. 

Approved  in  Johnson  v.  Gunn,  148  Oal.  754,  84  Pac.  668,  following 
rule;  Summerfield  v.  Dow,  5  Cal.  App.  682,  91  Pac.  157,  holding  act  of 
1907,  providing  for  justices  of  peace  in  Los  Angeloe  county,  does  not 
violate  provision  of  Constitution  relating  to  payment  of  officers  in 
proportion  to  duties. 

Wben  Title  of  Statate  Embraces  only  one  subject,  and  wihat  may 
be  included  thereunder.    See  note,  79  Am.  St.  Bep.  469. 

65  Oal.  126-129,  3  Pac.  461,  PEOPLE  v.  TDECOTT. 

If  Instructions  as  Whole  correctly  presents  law,  judgment  will  not 
be  reversed  for  apparent  conflict  in  isolated  ]>art8. 

Approved  in  De  Witt  v.  noriston  Pulp  and  Paper  Co.,  7  Cal.  App. 
781,  96  Pac.  400,  and  Hay  den  v.  Consolidaited  Min.  etc.  Co.,  3  CaJ. 
App.  139,  84  Pac.  423,  both  following  rule. 

Bight -to  Oomplain  Because  Prosecution  is  conducted  or  assisted  by 
unofficial  member  of  bar.    See  note,  24  L.  B.  A,  (n.  s.)  564. 

66  Oal.  129-135,  3  Pac.  59(^  PEOPIJ:  v.  BUSH. 

Defendant  may  Justify  Killing  if  he  in  good  faith  attempts  to 
withdraw  from  combat  before  act,  even  though  he  was  the  assailant. 

Approved  in  People  v.  Button   (Cal.),  38  Pac.  202,  following  rule. 

Self-defense  Set  Up  by  Accused,  who  began  conflict.  See  note,  45 
li.  B.  A.  707. 

When  Sufficient  Time  Elites  between  quarrel  and  fight  resulting 
in  homicide,  the  killing  will  be  murder. 

Approved  in  In  re  Praley,  3  Okl.  Cr.  722,  139  Am.  St.  Bep.  988, 
109  Pac  297,  holding  court  authorized  to  say  cooling  time  was  suffi- 
cient to  make  killing  murder  when  unreasonable  time  had  elapeed 
between  provocation  and  killing. 

Condition  of  Mind  of  Slayer  which  reduces  murder  to  manslaughter. 
See  note,  134  Am.  St.  Rep.  734. 

Evidence  of  Good  Character  of  Witness  is  not  admissible  until  his 
character  has  been  impeached. 

Approved  in  Van  Horn  v.  Van  Horn,  5  CaL  App.  721,  91  Pac.  261, 
rejecting  evidence  of  good  character  of  co-respondent  in  action  for 
divorce  on  ground  of  adultery  when  character  as  witness  had  not 
been  impeaobed;  Title  Insurance  etc.  Co.  v.  Ingersol],  153  Cal.  8,  94 
Pac.  97,  holding  defendant,  whose  character  has  not  been  impeached 
except  by  evidence  conttsradicting  his  testimony,  cannot  introduce 
evidence  of  his  good  character. 

Contradiction  of  Witness'  Testimony  as  warranting  introduction  of 
evidence  of  repurtation  for  veracity.     See  note,  12  L.  B.  A.  (n.  s.)  364. 

Where  Instructions  on  Material  Point  are  contradictory,  new  trial 
should  be  granted. 

Beaffirmed  in  People  v.  Bartnett,  15  Cal.  App.  95,  113  Pac.  882. 
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Homlcidt  la  CommlMloii  of  Unlawful  Act  See  iMte,  63  L.  R.  A. 
377. 

66  Oal.  136-136,  S  PftC.  606,  PEOPLE  ▼.  EHBINO. 
Declarations  aa  Part  of  Bea  Gestae.    See  note,  19  L.  B.  A.  741. 

« 

65  OaL  13S-160,  52  Am.  Bap.  295,  3  Pac  697,  PEOPLE  ▼.  MAJOBa 

One  may  be  THed  for  Murder  although  at  the  same  tiine  serring 
life  sentence  for  another  oifense. 

Approved  in  Huffaker  v.  Commonwealth,  124  Ey.  118,  98  S.  W.  332, 
prisoner  serving  life  term  may  be  tried,  convicted  and  hanged  for  mur- 
der of  fellow-conviet;  State  v.  Keefe,  17  Wyo.  252,  98  Fac  129,  hold- 
ing convict  not  exempt  from  trial  and  sentence  for  another  crime 
committed  before  or  during  imprisonment. 

Juror  In  Murder  Case  Who  Entertains  conscientious  scruples  against 
death  penaHy  is  disqualified. 

Approved  in  Demato  v.  People,  49  Colo.  149,  111  Pac.  704,  juror 
who  on  voir  dire  states  that  under  no  circumstances  would  he  impose 
death  penalty  is  disqualified  in  murder  case. 

Identity  ef  Offenses  on  plea  of  former  jeopardy.  See  note,  92  Am. 
St.  Bep.  120,  121,  125. 

65  CaL  154-157,  3  Pac  673,  EZ  PABTE  KELLY. 

On  Habeas  Corpus,  Inquiry  is  limited  to  jurisdiction. 

Approved  in  State  v.  Beaverstad,  12  N.  D.  532,  97  N.  W.  5^0,  hold- 
ing on  habeas  corpus  jurisdiction  was  not  exceeded. 

On  Habeas  Corpus  Judgment  under  which  prisoner  is  held  is  a  unit, 
and  if  void  in  part  is  void  in  toto.  * 

Distinguished  in  Matter  of  Smith,  152  Cal.  567,  93  I^c.  192,  holding 
that  void  judgment  under  which  prisoner  is  held  does  not  have  effect 
of  vacating  other  valid  process  under  which  he  could  be  held;  Ex 
parte  Tani,  29  Nev.  390,  »1  Pac.  136,  13  L.  B.  A.  (n.  s.)  518.  holding 
when  judgment  directed  imprisonment,  imposed  as  alternative  of  fine, 
to  be  in  state  prison  instead  of  county  jail,  the  direction  as  to  place 
of  imprisonment  is  mere  surplusage,  and  does  not  render  judgment 
void. 

Effect  of  EzcesslTS  Se&tence.    See  note,  45  L.  B.  A.  143. 

Bight  to  Compel  Prisohen  to  Labor.    See  note,  27  L.  B.  A.  596. 

66  CaL  168-160,  3  Pac.  659,  8CHLX7TEB  v.  HABVEY. 
Cancellation  of  Pre-eadstlng  Debt  is  valuable  consideration  for  pur- 
chase of  land. 

Approved  in  Kennedy  v.  Conroy  (Cal.),  44  Pac.  796,  holding  con- 
tract for  conveyance  of  railroad  lands  at  agreed  price  when  patent 
is  obtained  not  withaut  consideration. 

Discharge  of  Antecedent  Debt  as  Consideration  entitling  bona  fide 
purchaser  or  encumbrancer  to  protection  of  recording  acts.  See  note^ 
27  L.  B.  A.  (n.  s.)  622. 

Tenant  Against  Whom  Conflicting  Claims  for  rent  are  made  may 
file  bill  of  inteipleader  to  determine  respective  rights  of  claimants. 

Beaffirmed  in  Spangler  v.  Spangler,  11  Cal.  App.  325,  104  Pac.  997. 

Where  Psxty  Attempts  to  Plead  Z^icts  showing  him  to  be  bona  fide 
purchfieer  for  value,  insufficiency  in  pleading  will  not  be  considered 
on  appeal,  when  no  objection  was  taken  in  trial  eourt  to  pleading 
or  admission  of  evidence  thereunder. 
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Approved  in  HolUster  v.  State,  9  Idaho,  660,  77  Pae.  341,  holding 
sufficient  complaint  in  condemnadiion  suit  when  no  special  demurrer 
wa«  made  to  defects. 

66  CaL  160-161,  3  Pac  667,  WILI.IAMS  ▼.  SACRAMENTO  COUNT7. 

Order  of  Snpervisors  Oreating  Swamp  Land  District  is  legislative 
and  cannot  be  reviewed  on  eertioraTi. 

Approved  in  Gdide  v.  Superior  Court^  147  Oal.  25,  81  Pac.  227,  pro- 
hibition lies  to  prevent  superior  eourt  from  proceeding  with  suit  to 
enjoin  supervisors  from  a&ting  on  application  for  reclamation  district 
on  alleged  ground  that  lands  were  reclaimed;  Rico  v.  Snider,  134  Fed. 
^57,  refusing  injunction  te  restrain  board  of  supervisors  from  acting 
upon  petition  for  reclamation  district. 

Procedure  for  Efltablishment  of  drains  and  sewers.  See  note,  60 
L.  R.  A.  225. 

66  Gal.  163-168,  8  Pac.  641,  EVERSDON  v.  HAYHEW. 

To  Entitle  Party  to  Protection  as  bona  fide  purchaser,  he  must  aver 
and  prove  possession  of  his  grantor,  purchase  of  premises,  and  pay- 
ment of  purchase  price  in  good  faith  without  notice  of  equitable  title. 

Approved  in  FuLkerson  v.  Stiles,  156  Oal.  706,  105  Pac.  967,  26  U 
R.  A.  (n.  s.)  181,  general  creditor  of  married  woman  who  had  recov- 
ered judgment  against  her  upon  debt  accruing  to  him,  prior  to  time 
when  deed  of  oommunity  property  waa  taken  in  her  name,  is  not 
encumbrancer  in  good  faith  for  valuable  eonsidferation  within  Civil 
Code,  section  164;  Lindley  v.  Blumberg,  7  Oal.  App.  146,  93  Pac.  897, 
purchaser  not  protected  when  he  had  notice  of  unrecorded  deed  before 
payment  of  purchase  money;  Austin  v.  Pulschen  (Oal.),  39  Pac.  800, 
holding,  under  facts  of  ease,  mortgagee  tx>ok  mortgage  with  notice 
of  vendor's  lien;  Purser  v.  Oady  (Cal.),  49  Pac.  181,  holding  purchaser 
took  with  notiee  of  recorded  mechanics'  liens;  Bryan  v.  Tormey  (Cal.), 
21  Pac.  728,  holding  defendant  in  quiet  title  suit  who  sets  up  deed  to 
himself  took  with  sufficient  notice  of  plaintiff's  title  to  put  him  on 
inquiry. 

Distinguished  in  Austin  y.  Union  Paving  etc.  Co.,  4  Cal.  App.  613, 
88  Pac.  732,  holding  purchaser  of  property  with  notice  of  recorded 
judgment  lien  thereon  was  protected  when  stay  bond  had  been  given 
on  appeal  from  judgment  prior  to  his  purchase. 

Mis>cellaneou&— Cited  in  Town  of  Red  Bluff  v.  Walbridge,  15  CaL 
App.  781,  115  Pac.  81,  referring  historically  to  principal  case. 

66  OaL  169^173^  8  Pac.  647,  HOWELL  ▼.  FOSTER. 

Property  cannot  be  Attached  for  debt  of  one  who  has  lost  his 
power  over  it  or  has  not  yet  acquired  such  interest  in  it  or  power 
over  it  as  to  permit  him  to  dispose  of  it  adversely  to  others. 

Approved  in  Zenda  Mining  &  Milling  Co.  v.  Tiffin,  11  Cal.  App. 
65,  104  Pac.  12,  holding  judgment  lien  did  not  attach  to  property 
conveyed  by  judgment  debtor  prior  to  docketing  of  judgment;  Na- 
tional Bank  of  the  Pacific  v.  Western  Pac.  Ry.  Co.,  157  Cal.  576,  108 
Pac.  677,  holding  transfer  of  unregistered  stock  valid  as  against  at- 
taching creditor  of  vendor;  Farnum  v.  Hefner  (Cal.),  16  Pac.  325, 
holding  one  purchasing  crops  under  execution  against  lessee  of  land 
acquired  no  title  against  lessor  whose  lease  retained  title  to  crops 
in  him  until  lessee  performed  certain  conditions,  which  ^ere  unper- 
formed* 
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DiatinguiBhed  in. Stockton  SayisgB  ettL  Soc.  r.  Parris  (Cal.)y  42 
Pac.  442,  ^holding  contract  between  landlord  and  tenant,  giving  land- 
lord custody  of  crop  nntil  sold  and  providing  that  upon  sale  landlord 
should  torn  over  balance  above  rent  to  tenant,  was  pledge  to  secure 
rent,  and  does  not  give  to  landlord  such  lien  as  to  sustain  action 
against  sheriff  for  attachment  of  growing  crop  on  debt  of  tenant. 

Crops  as  Penonslty  for  PurpoM  of  levy  and  sale.  See  note,  23 
L.  B.  A.  262. 

65  OaL  174-175,  S  Pac.  670,  PEOPLE  ▼.  MES& 

Judgment  in  Felony  Case  pronounced  less  than  two  days  after  ver- 
dict is  valid  where  no  objection  was  taken. 
Beaffirmed  in  People  v.  Sjkes,  10  Gal.  App.  70,  101  Pac.  22. 

66  CaL  176-178,  3  Pac.  632,  ENOS  ▼.  COOK. 

Legal  or  Equitable  Bights  of  Penmns  not  parties  to  foreclosure  suit 
cannot  be  adjudicated  upon  application  for  writ  of  assistance. 

Approved  in  Fox  v.  Stubenrauch,  2  Cal.  App.  93,  83  Pac.  84,  and 
Hibernia  Savings  eitc.  Society  v.  Bobineon,  150  Cal.  142,  88  Pac.  721, 
both  following  rule;  dissenting  opinion  in  Anderson  v.  Thompson,  3 
Ariz.  6^,  20  Pac  80i5,  majority  holding  refusal  to  surrender  premises 
under  writ  of  assistance  eonld  net  be  justified  by  setting  up  home- 
stead title. 

66  CaL  179-182,  3  Pac.  626,  JOHNSON  ▼.  POWEER 

Written  Agreement  of  Sale  of  Personalty  is  presnimed  to  express 
all  conditions  of  sale,  sjud  oral  evidence  is  noi  admissible  to  modify 
it. 

Approved  in  Kulfanan,  Salz  &  Co.  r.  Sugar  etc.  Mfg.  Co.,  153  Cal. 
7312,  95  Pac*.  371,  holding  all  oral  representations  and  implied  war- 
ranities  merged  in  written  contract  of  sale  and  not  provable  by  parol; 
Germain  Prait  Co.  v.  Armsby  Co.,  153  Cal.  594,  98  Pac.  322,  holding 
parol  evidence  inadmissible  to  show  warranty  in  written  contract  of 
sale;  Banc3x>ft  v.  San  Francisco  Tool  Co.  (CaJ.),  47  Pac.  685,  refusing 
to  go  beyond  written  contract  to  formulate  express  warranty  as  to 
fitness  of  elevator;  Ehrsam  v.  Brown,  76  Kan,  221,  91  Pac.  184,  15 
L.  B.  A.  (n.  s.)  877,  holding  under  written  contract  for  sale  of  ma- 
chines, there  was  no  implied  warranty  of  fitness  for  particular  pur- 
pose for  whieh  purchased,  or  against  la>tent  defects. 

Bight  to  Show  Parol  Warranty  in  connection  with  contract  of  sale 
of  personalty.    See  note,  19  L.  "BL,  A.  (n.  s.)  1191. 

If  Amended  Complaint  is  Filed,  averments  of  original  cannot  be 
used  to  disprove  those  of  amended  pleading. 

Approved  in  Wiley  v.  Northern  Pac.  By.  Co.,  60  Wash.  599,  111 
Pac.  802,  answer  stricken  out  on  motion  of  defendant  is  incompetent 
as  admission  to  pxx>ve  any  of  facts  therein  stated* 

65  CaL  187-193,  3  Pac  628,  GOIiDEN  GATE  ETC.  MIN.  CO.  ▼. 
YUBA  COUNTY.  , 

Commitment  for  Contempt  not  Committed  in  presence  of  court  is 
not  based  upon  affidavits,  but  upon  evidence  introduced  on  return 
day  of  order  to  show  cause. 

Approved  in  dissenting  opinion  in  State  v.  Harvey,  16  N.  D.  162, 
112  N.  W.  57,  majority  hcldiiig  affidavit  upon  information  and  belief 
insufficient  upon  which  to  base  constructive  contempt  proceediugs. 
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Bight  of  One  Charged  With  Contempt  to  notice  and  hearing.  See 
note,  10  I/.  B.  A.  (n.  a.)  1101. 

Punishment  of  Corporation  for  Oontemptb  See  note^  4  L.  B.  A. 
(n.  s.}  1002. 

66    CaL    19S-211,    3   Pac.    661,    802,    SANTA   CBUZ   &   B.    CO.    T. 


Money  Advanced  hy  Director  to  corporation  in  good  faith,  which  is 
received  and  used  for  necessary  corporate  porpoees,  is  yalid  claim 
against  corporation. 

Approved  in  Aetna  Indemnity  Co.  v.  Altadena  Min.  etc.  Co.,  11  Cal. 
App.  177,  104  Pac.  475,  upholding  mortgage  made  by  majority  of  board 
of  directors  to  minority  thereof,  who  did  not  participate  therein, 
executed  in  good  faith  and  without;  fraud,  and  satisfied  by  two-thirds 
of  stockholders;  Shively  v.  Eureka  Tellurium  G.  Min.  Co.,  5  Cal.  App. 
244,  89  Pac.  1070,  sustaining  judgment  on  quantum  meruit  against 
corporation  for  services  of  directors. 

Implied  Power  of  Corporations  to  Borrow  Money  and  give  evidence 
of  indebtedness  and  security  therefor.  See  note,  111  Am.  St.  Bep. 
325. 

Dlstingniahiag  Features  of  California  Law  as  to  calls  and  assess- 
ments on  paid-up  corporate  stock  are  that  each  may  be  collected 
by  forced  sale  of  stock  and  assessments  by  personal  action  at  law. 

Approved  in  Bottle  Mining  Jk  Milling  Co.  v.  Kern,  9  Cal.  App.  530, 
99  Pac.  995,  holding  penonal  action  may  be  had  to  collect  assess- 
ment; Turner  v.  Fidelity  Iioan  Concern,  2  Oal.  App.  139,  83  Pac.  69, 
and  Vcn  Horst  v.  American  Hop  etc.  Co.,  177  Fed.  979,  and  Carter, 
Bice  ft  Co.  V.  Hano  Co.,  73  N.  H.  589,  64  Atl.  202^  both  holding 
corporations  may  assess  holders  of  fully  paid  shares  to  satisfy 
corporate  debts  for  which  shareholders  are  individually  liable;  Wall 
V.  Basin  Min.  Co.,  Ltd.,  16  Idaho,  3®6,  101  Pac  737,  22  L.  R  A.  (n. 
8.)  1013,  both  holding  stock  fully  paid  subject  to  assessment. 

Aflsessments  on  Paid-up  Stock.    See  note,  45  L.  B.  A.  648. 

65  Cal.  211-215,  3  Pac.  650,  PEOPLE  v.  MUNN. 

Distinction  Between  Murder  and  Manslaughter  discussed,  and 
judgment  of  conviction  reversed  because  of  instruction  that  defend- 
ant was  responsible  for  all  possible  consequences  of  his  act. 

Approved  in  People  v.  Mullen,  7  Cal.  App.  549,  94  Pac.  868,  hold- 
ing evidence  supports  verdict  of  manslaughter,  when  attack  causing 
death  was  unjustified  and  without  provocation;  State  t.  John,  172 
Mo.  225,  95  Am,  St.  Bep.  513,  72  S.  W.  526,  upholding  conviction  for 
murder  in  second  d-egree  when  death  ensued  from  wanton  blow  by 
defendant;  State  v.  Denny,  17  N.  D.  523,  117  N.  W.  870,  criticising 
instruction  to  effect  that  accused  is  presumed  to  have  intended  all 
possible  consequences  of  wrongful  act. 

Unintentional  Homicide  In  Commission  of  unlawful  act.  See  notes, 
90  Am.  St.  Bep.  576;  63  L.  B.  A.  391. 

66  CaL  223-224,  3  Pac.  809,  PEOPLE  ▼.  SWAPFOBD. 

In  Absence  of  Showing  as  to  What  Took  Place  when  court  made 
an  order,  appellate  court  will  presume  th«it  defendant  assented  te 
order. 

Approved  in  People  ▼.  Bell  (Cal.)y  3-6  Pac.  96,  where  record  fails 
to  show  that  defendant  objected  to  numerous  eontinuances,  denial  of 
I  Oal.  Note*— 77 
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motion  to  dismlM^  mad«  on  ground  that  suit  was  not  brooght  to  trial 
in  statutory  tlni«,  will  be  dismissed. 

Court  may  Exclude  from  Oourtzoom  all  persons  except  judge,  jurors, 
witnesses  and  persons  connected  with  case,  without  violating  right  to 
public  trial. 

Approved  in  State  ▼.  Worthen,  124  Iowa,  410,  100  N.  W.  a31,  hold- 
ing exclusion  of  defendant's  witnesses  during  examination  of  other 
witn<es8e6  did  iMrt  infringe  on  right  of  public  trial. 

Bight  to  Public  Ttial  in  Criminal  Case.    See  note,  14  L.  B.  A.  809. 

Bight  to  Exclude  PubUc  IHiriag  Qrlminal  Trial.  3ee  note,  9  L.  B. 
Ai.  (n.  e.)  278. 

66  OaL  226-227,  8  Pac.  818»  PEOPLE  ▼.  YOUNa. 

Where  Infoimation  for  Burglary  describes  room  burglarized  as  "a 
building,  to  wit,  a  ticket  office,"  it  is  sufficient. 

Approved  in  State  v.  Ferguson,  149  Iowa,  479,  128  N.  W.  842,  up- 
holding sufficiency  of  indiotmeut  charging  that  building  broken  was 
an  "office"  of  specified  railroad. 

66  OaL  227,  3  Pac.  804,  BOUGH  ▼.  8IMM0K& 

Complaint  Alleging  That  Plaintiir  is  owner  and  in  possession  of 
land  and  that  defendant  claims  estate  or  interest  therein,  but  has 
none,  states  cause  of  action. 

Approved  in  Meyer  v.  O'Bourke,  150  Cal.  178,  88  Pac.  707,  Statham 
V.  Dusy  (Cal.)>  H  Pac.  606,  and  Bough  v.  Booth  (Cal.),  3  Pac.  805,  aH 
following  rule;  Estate  of  Donoliue,  1  Cof.  Prob.  198,  upholding  suf- 
ficiency of  petition  to  have  widow's  sliare  of  community  property  set 
aside  to  her,  to  show  title  and  seisin  in  decedent  at  time  of  death 
and  as  showing  community  character  of  estate;  Bryan  v.  Tormey 
(Cal.),  21  Pac.  726,  where  allegations  in  quiet  title  suit  were  that 
plaintiff  was  owner  and  entitled  to  possession,  allegation  of  owner- 
ship is  ultimate  fact,  and  finding  that  plaintiff  is  owner  is  sufficient 
to  sustain  judgment  for  him,  although  defendant  was  found  to  be  in 
possession;  Woody  v.  Hinds,  30  Mont.  192,  76  Pac.  2,  upholding  suf- 
ficiency of  complaint  in  action  to  determine  adverse  claim  on  quarts 
lode. 

66  CaL  22ft>230,  3  Pac.  849,  IK  BE  ALLOIEB. 

The  Probate  Jurisdiction  of  the  Superior  Court  is  separate  and  dis- 
tinct from  its  jurisdiction  in  ordinary  civil  matters. 

Qualified  in  Estate  of  Johnson,  4  Cof.  Prob.  500,  upholding  power 
of  superior  court  sitting  in  probate  to.  apply  equitable  principles  to 
promote  justice  in  all  matters  pending  before  it. 

Where  Guardian  Diee  Without  Making  Settlement  and  long  after 
majority  of  ward,  his  executors  have  no  authority  to  present  his 
account  to  probate  court. 

Beaffirmed  in  Muller  v.  Ash,  156  Cal.  565,  105  Pac.  608. 

Distinguished  in  Elizalde  v.  Murphy,  4  CaL  App.  119,  87  Pac.  247, 
holding  probate  court  could  require  accounting  from  administrator 
of  deceased  administrator. 

When  Ward  Attains  Majority,  office  of  guardian  comes  to  an  end. 

Approved  in  In  re  Schuerer'e  Estate,  31  Mont.  612,  79  Pac.  246, 
holding  office  of  guardian  of  incompetent  person  terminates  ipso 
iLctu  upon  restoration  to  competency. 
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Services  Rendered  by  Ouardian  to  Ward  after  hie  majority  ean- 
not  be  allowed  as  claim  against  estate,  but  must  be  recorded  in 
action  at  law. 

Approved  in  In  re  Williams'  Estate  (Cal.),  32  Pac.  242,  holding 
money  paid  to  executor  on  sale  of  property  of  estate,  whef'e  sale  is 
afterward  confirmed  to  another  party,  cannot  be  allowed  as  claim 
against  estate  but  must  be  recovered  in  action  at  law. 

Criticised  in  Estate  of  Boyes,  151  Cal.  151,  90  Pac.  457,  holding 
guardian  should  be  credited  on  his  account  with  money  paid  with 
consent  of  ward  to  his  use  in  good  faith  after  his  majority. 

Distinguished  in  Lanman  v.  Lanman,  206  Mass.  491,  92  N.  E.  887, 
when  ward  allowed  guardian  to  continue  in  charge  of  property  for 
thirty  years  after  majority,  items  of  account  after  majority  held 
properly  allowed. 

65  OaL  230-231,  3  Pac.  815,  BONNET  ▼.  SAN  FRANCISCO. 

Municipal  Power  Over  Nuisances  affecting  highways  and  waters. 
See  note,  39  L.  R.  A.  679. 

Miscellaneous.— Cited  in  In  re  Buckley,  6©  Oal.  2,  16,  25,  10  Pac. 
69,  78,  83,  referring  historically  to  principal  case;  Parker  t.  San 
Francisco  (Cal.),  3  Pac.  816,  companion  case. 

65  Cal  232-236,  3  Pac.  818,  PEOPLE  ▼.  KEEPER. 

Accessory  After  Fact  cannot  be  Indicted  as  principal. 

Approved  in  State  ▼.  Jones,  115  Iowa,  119,  88  N.  W.  198,  accessory 
after  fact  is  not  an  accomplice  and  conviction  may  be  had  on  his 
uncorroborated  testimony. 

However  Incredible  Testimony  of  Defendant  accused  of  crime,  he 
is  entitled  to  instruction  based  on  hypothesis  that  his  testimony  was 
entirely  true. 

Approved  in  People  t.  Williamson,  6  Cal.  App.  339,  92  Pac.  314, 
holding  charge  based  on  testimony  of  defendant  in  murder  case  im- 
properly refused;  State  v.  Messner,  43  Wash.  212,  86  Pac.  638,  hold- 
ing court  improperly  refused  to  give  instruction  presenting  defend- 
ant's theory  of  case. 

Defendant  Indicted  for  Murder  and  convicted  of  murder  in  sec- 
ond degree  may,  on  retrial  on  his  own  motion,  be  found  guilty  in 
first  degree. 

Approved  in  People  v.  Grill,  151  Cal.  598,  91  Pac.  577,  and  Turner 
V.  Territory,  15  Okl.  558,  82  Pac.  651,  both  following  rule. 

Waiver  and  Estoppel  of  Defendant  to  plead  former  jeopardy.  See 
note,  135  Am.  St.  Rep.  77. 

Homicide  in  Carrying  Out  Unlawful  Conspiracy.  See  note,  68  L. 
R.  A.  208. 

65  Cal.  240-241,  3  Pac.  817,  ESTATE  OF  PARSONS. 

It  is  No  Part  of  Duty  of  Administrator  to  contest  probate  of  will. 

Approved  in  Zimmer  v.  Saier,  155  Mich.  392,  130  Am.  St.  Rep. 
575,  119  N.  W.  435,  administrator  cannot  employ  attorney  in  contest 
over  will. 

65  Cal.  244-246^  3  Pac.  859,  SERE  T.  McOOVERN. 

Conditional  Sale  is  Valid. 

Approved  in  Liver  v.  Mills,  155  Cal.  462,  101  Pac.  300,  holding 
bona  fide  purchaser  for  value  of  property  subject  of  conditional  sale 
obtains  no  rights  superior  to  those  of  unpaid  vendor. 
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Blglits  And  ItUbttlties  of  Parties  to  conditional  sale  on  default. 
Seo  note,  32  L.  B.  A.  460. 

65  CaL  247>250,  3  Pae.  864,  SAK  JOAQUIN  VAU^T  BANK  T. 
BOUBS. 

Mi8cellan«oti8. — Cited  in  San  Joaquin  Valley  Bank  t.  Boars,  73 
Cal.  201,  14  Pae.  673,  on  another  appeal. 

66  Oal.  25(K-252,  3  Pac.  871,  BOLOEB  T.  FOBS. 

All  Boads  Used  as  Bach  for  Period  of  more  than  five  years  are 
public  highways. 

Approved  in  Town  of  Juliaetta  t.  Smith,  12  Idaho,  293,  85  Pae. 
925,  following  rule;  Barnes  v.  Dareeh,  7  Cal.  App.  492,  94  Pac.  782, 
holding  long-continued  adverse  user  as  road  by  public  established 
title  to  easement  in  public  by  prescription. 

Abandomnent  of  Highway  by  Noniuer,  or  otherwise  than  by  act  of 
authorities.    See  note,  26  L.  B.  A.  454. 

66  Oal.  252-254,  3  Pac.  870,  8CHUYLEB  T.  BBOXTGHTON. 

Injunctions  Against  Execution  Bales  or  other  proceedings  under 
final  process.    See  note,  30  L.  B.  A.  107,  112. 

65  OaL  254>256,  8  Pac.  867,  BBOO  V.  VAN  PELT. 

Quitclaim  Deeds  are  as  Effectual  to  pass  title  as  deeds  of  bargain 
and  sale. 

Approved  in  Myers  ▼.  City  of  Oceanside,  7  Cal.  App.  93,  93  Pac 
688,  holding  quitclaim  deed  may  support  action  to  quiet  title. 

Quitclaim  Deeds.    See  note,  105  Am.  St.  Bep.  863. 

Oomplalnt  in  Ejectment  Averring  that  defendants  are  in  possession 
of  lands  and  withhold  same  from  plaintiff,  and  exclude  plaintiff 
from  same,  sufficiently  alleges  ouster. 

Approved  in  McFarland  v.  Matthai,  7  Cal.  App.  600,  95  Pac.  180, 
and  Victor  Power  and  Mining  Co.  v.  Cole,  11  Cal.  App.  500,  105  Pac. 
759,  both  upholding  sufficiency  of  complaint  in  ejectment. 

65  CaL  259-260,  3  Pac.  872,  8AWYEB  ▼.  SABQENT. 

Proceedings  for  New  Ttial  cannot  be  initiated  by  notice  of  motion 
to  set  aside  judgment  on  ground  evidence  does  not  sustain  judgment, 
but  motion  should  be  directed  to  decision. 

Approved  in  Haight  v.  Try  on  (Cal.),  34  Pac.  713,  holding  notice 
of  motion  for  new  trial  directed  against  findings  rather  than  decision 
is  sufficient;  Caldwell  v.  Wells,  16  Idaho,  4«3,  464,  101  Pac.  813,  814, 
holding  motion  for  new  trial  should  be  directed  against  verdict  or 
decision  and  not  against  judgment. 

65  OaL  263-266^  3  Pac.  878,  ROBINSON  v.  PIiAOE&VILLE  ETC. 
B.  B.  CO. 

Judgment  will  not  be  BeTorsed  for  failure  to  find  on  one  of  issues 
when  it  is  apparent  judgment  would  have  been  same  if  finding  had 
been  in  favor  of  appellant. 

Approved  in  Great  Western  Gk)ld  Co.  v.  Chambers,  153  Cal.  311, 
95  Pac.  153,  following  rule. 

65  Cal.  267-269,  3  Pae.  868,  PEOPLE  T.  BENNETT. 
Miscellaneous. — Cited  in  People  v.  Bennett  (CaL),  3  Pac.  897,  on 

another  appeaL 


1221    V  NOTES  ON  CALIFORNIA  REPORTS.     65  Cal.  269-282 

66  OaL  260-271,  3  Pac.  894,  EX  PARTE  WILTEBS. 

Decision  Against  Constitutional  Bight  as  a  nullity  subject  to  eol- 
lateral  attack.    See  note,  39  L.  R.  A.  456. 

66  Oal.  271-273,  3  Pac.  883,  REDMAN  v.  PURRINaTON. 

Covenant  in  Mortgage  Tliat  in  Case  of  default  in  payment  of 
principal  or  interest  whole  principal  and  interest  shall  fall  due  at 
option  of  mortgagee,  inures  to  benefit  of  assignee  of  mortgagee. 

Approved  in  Bartlett  Estate  Co.  t.  Fairhaven  Land  Co.,  49  Wash. 
63,  126  Am.  St.  Rep.  856,  94  Pac.  902,  15  L.  R.  A.  (n.  s.)  590,  hold- 
ing  assignee  of  mortgage  given  to  secure  several  notes  due  at  dif- 
ferent times  takes  all  rights  of  assignor  to  foreclose  on  default. 

Right  of  Assignee  of  Mortgage  to  enforce  option  to  declare  entire 
mortgage  due  for  default.    See  note,  15  L.  R.  A.  (n.  s.)  590. 

Priority  of  Notes  Falling  Due  at  different  times  secured  by  same 
mortgage.    See  note,  24  L.  R.  A.  803. 

66  Cal.  27^275,  3  Pac.  889,  CORREIO  v.  LYNCH. 

Firewood  is  not  Manufactured  Article,  and  vendor  does  not  war- 
rant by  its  sale  that  it  is  reasonably  fit  for  purpose  for  which  or- 
dered. 

Approved  in  dissenting  opinion  in  Benedict  Bros.  v.  Davidson  Co.,    ' 
110  Tenn.  195,  67  S.  W.  809,  majority  holding  logs  in  yard  of  sawyer 
were  manufactured  articles  produced  in  state,  exempt  from  taxation. 

Implied  Warranty  of  Quality.    See  note,  102  Am.  St.  Rep.  617. 

Implied  Warranty  of  Fitness  of  Property  bought  for  special  pur- 
pose.   See  note,  22  L.  R.  A.  196. 

Wbat  Constitutes  Mannfactnre.    See  note,  14  L.  R.  A.  109. 

Taxation  of  Manufacturing  Corporations.  See  note,  64  L.  R.  A. 
40,44. 

66  Cal.  276-279,  4  Pac.  1,  PEOPI£  v.  BLAKE. 

Evidence  of  Protracted  Drunkenness  is  inadmissible  to  show  facul- 
ties of  defendant,  accused  of  forgery,  were  so  impaired  as  to  cloud 
his  sense  of  right  and  wrong. 

Approved  in  People  v.  Hower,  151  Cal.  642,  644,  91  Pac.  508,  509, 
holding  instruction  as  to  effect  of  intoxication  on  defendant  charged 
with  assault  to  murder  is  erroneous. 

What  Intoxication  will  Excuse  Crime.    See  note,  36  L.  R.  A.  465. 

65  Cal.  280-282,  3  Pac.  881,  HIOGINS  v.  PARSONS. 

Contract  will  be  Revised  for  Mistake  where  party  signed  it  sup- 
posing it  to  contain  correct  e:i(pres8ion  of  his  intention  when  other 
party  knew  it  did  not. 

Approved  in  Los  Angeles  etc.  R.  R.  Co.  v.  New  Liverpool  Salt  Co., 
150  Cal.  27,  87  Pac.  1031,  correcting  mistake  in  deed  overlooked  in 
reading  by  party  executing  it;  Togni  v.  Taminelli,  11  Cal.  App.  12, 
103  Pac.  901,  correcting  release  in  which  deed  had  been  inserted 
through  false  representation  of  releasee;  Cox  v.  Beard,  75  Ean.  372, 
89  Pac.  672,  reforming  deed  where  land  intended  to  be  conveyed  was 
omitted  therefrom  by  mistake  of  one  party  and  fraud  of  another. 

Mistakes  for  WMcli  Written  Instruments  may  be  canceled  or  cor- 
rected in  equity.     See  note,  117  Am.  St.  Rep.  231. 

Relief  from  Mistake  of  Law  as  to  effect  of  instrument.  See  note, 
2S  L.  R.  A.  (n.  s.)  860. 
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65  OaL  28a>285,  3  Fac.  890,  CITY  OF  LOS  ANGELES  ▼.  WALDBOK. 

PoUtioii  by  City  for  Condemnation  of  I«aad  for  street  recited  that 
council  "duly  passed  and  adopted  an  ordinance  in  writing/'  direct- 
ing proceeding,  and  "that  it  is  now  necessary  to  condemn  land  for 
public  use  agreeable  to  provisions  of  said  ordinance."  Held,  a  suf- 
ficient allegation  of  necessity  of  taking  land  for  public  use. 

Approved  in  Sanford  v.  Tucson,  8  Ariz.  254,  71  Pac.  906,  holding 
that  complaint  by  city  to  condemn  land  for  street  that  did  not  show 
directly  or  by  ordinance  set  forth  therein  necessity  for  euch  taking 
was  insufficient;  Grafton  v.  St.  Paul  etc.  B.  B.  Co.,  16  N.  D.  317, 
323,  113  N.  W.  600,  602,  22  L.  B.  A.  (n.  s.)  1,  public  necessity  for 
street  need  not  be  alleged  nor  proven  in  action  by  city  to  condemn 
land  for  street. 

ATerment  That  Ordinance  was  "Duly  Fasaed  and  adopted"  is  suf- 
ficient statement  that  everything  necessary  to  be  done  by  city  coun- 
cil to  give  it  legal  effect  had  been  done. 

Approved  in  Gurnsey  v.  Northern  California  etc.  Co.,  7  Cal.  App. 
545,  94  Pac.  863,  holding  allegation  of  granting  of  franchise  suffi- 
ciently alleges  it  was  done  by  ordinance;  Bituminous  Lime  Bock  Pa  v. 
etc.  Co.  V.  Fulton  (Cal.),  33  Pac.  1118,  holding  averment  that  "city 
council  passed  resolution  of  intention  that  New  High  street  should  be 
paved"  is  sufficient  averment  that  such  street  is  open  public  street. 

Under  Los  Angeles  Charter,  Street  Work  may  be  authorized  by 
resolution  of  city  council,  or  by  ordinance. 

Approved  in  Mulberry  v.  O'Dea,  4  Cal.  App.  387,  88  Pac.  368,  fol- 
lowing rule;  McGilvery  ▼.  City  of  Lewiston,  13  Idaho,  356,  90  Pac. 
352,  holding  resolution  passed  with  same  formalities  as  ordinance 
has  same  effect. 

Judicial  Power  Over  Eminent  Domain.  See  note,  22  L.  B.  A.  (n.  s.) 
112,  114. 

65  Cal.  285-286,  3  Fac.  895,  SOTO  ▼.  VANNOY. 
Decision  of  Tie  Vote  at  Election.    See  note,  47  L.  B.  A.  552. 

65  Cal.  287,  3  Fac.  896,  ESTATE  OF  ]£ABRET. 

Executor  cannot  Litigate  Claim  of  one  legatee  as  against  another 
at  expense  of  estate. 

Distinguished  in  Bruning  v.  Golden,  159  Ind.  208,  64  N.  E.  660, 
suit  brought  by  special  administrator  for  accounting  in  partnership 
between  testator  and  defendant  is  for  benefit  of  estate. 

66  Cal.   292,   4  Faa    14,   BUELL   Y.   SAN  FBAKCISCO   8AVINOS 
UNION. 

Injunctions  Against  Judgments  for  errors  and  irregularities.  See 
note,  30  L.  B.  A.  710. 

Injunctions  Against  Judgments  obtained  by  fraud,  accident,  mis- 
take, surprise,  and  duress.     See  note,  30  L.  B.  A.  790. 

Equitable  Jurisdiction  in  Regard  to  injunctions  against  judgments. 
See  note,  32  L.  B.  A.  328. 

66  CaL  296,  4  Fac.  813,  CALIFOBNIA  SOUTHEBN  A.  &.  CO.  T. 
SOUTHEBN  PACIFIC  B.  B.  CO. 

No  Appeal  can  be  Taken  from  Order  refusing  to  set  aside  final 
order  for  condemnation  of  landS|  but  appeal  should  be  takem  from 
original  decision. 
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Distinguished  in  Mills  v.  Smiley,  9  Idaho,  322,  7G  Pae.  785,  hold- 
ing one  who  was  not  party  to  action  at  time  writ  of  assistance  was 
granted  may  more  to  set  aside  order  and  appeal  from  order  deny- 
ing motion. 

66  CaL  295-300,  4  Fac.  7,  PEOPLE  ▼.  BBOOKa 

Where  Accused  is  Charged  With  a  Crime  and  preTions  eonrietioii 
and  Toluntarily  confesses  previous  conviction,  jury  need  not  find  spe* 
cially  on  previous  conviction. 

Approved  in  State  v.  Gordon,  35  Mont.  464,  90  Pac.  175,  holdings 
where  accused  is  charged  with  robbery  and  former  convictions,  plea 
of  not  guilty  puts  in  issue  charge  of  former  convictions. 

Enhancing  Penalty  for  Crimes  by  habitual  criminals  or  prior  of- 
fenders.    Seo  note,  84  L.  B.  A.  405. 

66  Cal.  301-304,  4  Pac.  17,  McBBIDE  ▼.  FAIXOK. 

Assignee  of  Judgment  Creditor  takes  judgment  with  right  of  set- 
off of  another  judgment  in  favor  of  judgment  debtor  existing  at  time 
of  transfer  attached  thereto. 

Approved  in  Wabash  By.  Co.  v.  Bowring,  103  Mo.  App.  170,  77  S.  W. 
109,  following  rule. 

Setting  Off  One  Judgment  A^ralnst  Anothsr.  See  note,  109  AnL 
St  Rep.  14S. 

Setoff  Against  Judgment  in  hands  of  assignee.  See  note,  88  L.  B. 
A.  335. 

Iiiability  of  Promissory  Note  to  Attachment  or  Execution.  See 
note,  14  L.  B.  A.  (n.  s.)  1236. 

65  CaL  306-307,  4  Pac.  19,  PEOPLE  ▼.  WONG  AH  BANQ. 

Admissibility  of  Evidence  given  through  interpreter.  See  note,  17 
L.  B.  A.  813. 

66  Cal.  309-310,  4  Pac.  22,  ESTATE  OF  DAVI& 

When  Administrator  Agreed  Before  Appointment  to  serve  without 
charge,  he  camnot  claim  compensation. 

Approved  in  Polk  v.  Johnson,  160  Ind.  297,  98  Am.  St.  Bep.  274, 
66  N.  E.  754,  and  Polk  v.  Johnson,  35  Ind.  App.  483,  65  N.  £.  537, 
both  applying  rule  to  receiver. 

Distinguished  in  Estate  of  Murphy,  1  Cof.  Prob.  16y  fact  that  exec- 
utor at  one  time  expressed  intention  to  renounce  his  commissions 
does  not  bar  right  to  claim  them. 

Waiver  by  Administrator  of  Bight  to  Compensation.  See  note^ 
1  Cof.  Prob.  17. 

66  Cal.  310-313,  4  Pac.  23,  EZ  PABTE  BENJAMIN. 

Decision  Against  Constitutional  Bight  as  a  nullity  subject  to  eol> 
lateral  attack.     See  note,  39  L.  B.  A.  456. 

66  CaL  316-319,  4  Pac.  28,  H7NES  v.  8AN  FRANCISCO  ETC.  B. 
B.  CO. 

Private  Action  for  Violation  of  Statute  not  expressly  conferring  It. 
See  note,  9  L.  B.  A.  (n.  s.)  342,  364. 

Miscellaneous.— Cited  in  Hynes  t.  S.  F.  &  TJ.  P.  B.  Co.  (Gal.),  4 
Pac.  31,  companion  case. 
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65  Oal.  320-^21,  4  Pac.  26,  FABBINaTON  ▼.  BROWN. 
Injunctioiui  Agminat  Judifmeats  for  want  of  juriadietion  or  InTalid- 

ity.    See  note,  31  L.  B.  A.  212. 

66  Oal.  .321-322,  4  Pac.  27,  HEALD  ▼.  HENDT. 

Motion  to  Eetain  or  Bemand  Caoae  on  ground  of  convenience  of 
witneseee  cannot  be  heard  until  issue  is  joined. 

Beafarmed  in  Pascoe  v.  Baker,  153  Cal.  233,  110  Pac.  816. 

66  OaL  322-326,  4  Pac.  103,  LYON  ▼.  PETTT. 

I>emaads  to  be  Subject  of  Oonnterclaim  must  be  mutual  and  coex- 
ist as  separate  causes  of  action  at  commencement  of  action  upon 
principal  demand. 

Approved  in  Potter  t.  Iiohse,  31  Mont.  &8,  77  Pac.  421,  holding 
judgment  cannot  be  set  off  against  action  of  conversion. 

Orois-demand  Barred  b^  Limitations  cannot  be  set  off  against  mort- 
gage debt. 

Beaffirmed  in  Moore  ▼.  Gk>uld,  151  Gal.  732,  91  Pac.  620. 

Setoff  on  Mortgage  Foredomire.    See  note,  21  L.  B.  A.  323. 

Miscellaneous. — Cited  in  Aldrich  v.  Barton,  153  Oal.  494,  95  Pac. 
903,  as  to  collateral  attack  on  certificate  of  discharge  from  state 
hoepitaL 

66  OaL  326-327,  4  Pac.  33,  COOKBILL  r.  HALL. 

Franduient  Promise  Made  by  Maker  of  note  to  payee,  by  which 
maker  gets  possession  and  retains  it  until  barred,  is  actionable  under 
sections  1709  and  1710,  Civil  Code. 

Approved  in  City  Deposit  Bank  t.  Green,  133  Iowa,  163,  115  N. 
W.  396,  where  agent  of  seller  secured  defendant's  signature  to  suT>- 
scription  list  and  note  for  purchase  of  property  on  misrepresentation 
that  certain  responsible  persons  who  had  signed  list  would  sign  note, 
knowing  they  would  not  sign  it,  it  is  actionable  fraud. 

Future  Promise  as  Fraud.    See  note,  10  L.  B.  A.  (n.  s.)  646,  647. 

66  OaL  327-332,  4  Pac.   106,  BANK  OF  HEALDSBUBQ  ▼.  BAIL- 


Delivery  of  Deed  in  FaTor  of  Bank  to  director  thereof,  with  in- 
struction not  to  deliver  to  bank  until  certain  matters  in  dispute  wero 
settled,  is  not  delivery  to  bank. 

Approved  in  Case  Threshing  Co.  t.  Barnes,  133  Ky.  333,  117  S. 
W.  421,  delivery  of  notes  in  favor  of  company  to  agent  of  company 
held  to  be  in  escrow;  Blair  v.  Security  Bank,  103  Ya.  772,  50  S.  E. 
264,  holding  evidence  showed  jury  should  be  instructed  to  find 
whether  bond  to  indemnify  bank  was  delivered  on  condition  when 
delivered  to  bank. 

66  OaL  332-334,  4  Pac.  109,  ESTATE  OF  OBOZIE&. 

Court  may  Appoint  Special  Administrator  upon  appeal  from  order 
revoking  probate  of  will. 

Approved  in  Estate  of  Chadboume,  14  Cal.  App.  485,  112  Pac.  474, 
holding  on  Appeal  from  order  removing  executors,  court  may  appoint 
special  but  not  general  administrator  of  estate. 

Bevocation  of  Probate  of  Will  ends  eo  instanti  functions  of  exeo- 
mtor  thereunder. 
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ApproTed  in  Estate  of  Dalton,  2  Cof.  Prob.  104,  applieation  for 
revocation  of  probate  of  will  may  be  made  within  one  year  after 
probate  though  final  distribution  has  been  made  and  executor  dis- 
charged; More  V.  Miller  (Cal.)y  53  Pae.  1079,  holding  void  judgment 
rendered  against  administrator  after  his  removal. 

65  Oal.  334-336,  4  Pac.  191»  LEARNED  ▼.  TANGEMAN. 
OozrelatlTe  Bights  of  Upper  and  Lower  Proprietors  as  to  use  and 

flow  of  stream.    See  note,  41  L.  B.  A.  742. 

66  Cal.  336-340,  4  Pac.  197,  FLEMING  ▼.  WELL& 

For  Purposes  of  Judgment  on  pleadings,  averments  of  answer  must 
be  treated  as  true. 

Approved  in  Kelley  v.  Sersanous  (Cal.),  46  Pae.  299,  following  rule. 

Bight  of  One  not  a  Party  to  original  replevin,  to  recover  property 
seized.     See  notes,  8  L.  B.  A.  (n.  s.)  220,  224;  5  L.  B.  A.  (n.  s.)  496. 

66  CaL  340-342,  4  Pac.  195,  ABATA  T.  TELLUBIX7M  ETC.  MIN.  CO. 

Statement  in  Claim  of  Mechanic's  Lien  of  name  of  same  person 
as  owner  and  reputed  owner  does  not  affect  lien. 

Approved  in  Kelly  v.  Lemberger  (Oal.),  40  Pac.  8,  following  rule. 

66  Cal.  343-344,  4  Pac.  Ill,  BEAD  ▼.  BAHM. 

Where  Land  is  ConTsyed  to  Wife  with  consent  of  husband  in  eon* 
sideration  of  vendor's  debt  to  husband,  it  becomes  her  separate  prop- 
erty. 

Approved  in  Wright  v.  Wright  (Cal.),  41  Pac.  696,  when  property 
purchased  with  community  funds  is  conveyed  to  wife  with  intent  to 
make  it  her  separate  property,  it  operates  as  gift  to  her;  Estate  of 
Pay,  3  Oof.  Prob.  271,  arguendo. 

What  is. Community  Property.  See  notes,  126  Am.  St.  Bep.  107; 
4  Cof.  Prob.  49. 

65  Cal.  345-350,  3  Pac.  467,  4  Pac.  486,  BAYLEY  t.  MXTEHR 
In  Action  Against  Administrator  to  foreclose  mortgage,  heirs  of 

deceased  mortgagor  are  not  necessary  parties. 

Approved  in  McCaughey  v.  Lyall,  152  Cal.  617,  93  Pac.  682,  Hear- 

fleld  V.  Bridge,  67  Fed.  334,  335,  336,  and  McClung  t.  Culliaon,  15 

Okl.  406,  408,  82  Pac.  500,  501,  all  following  rule. 
Mortfl^Lge  Foreclosure.    See  note,  113  Am.  St.  Bep.  332. 

65  Cal.  354-356,  4  Pac.  229,  BEABD  ▼.  BEABD. 

Contract  Facilitating  Dissolution  of  marriage  is  void  as  contra 
bonos  mores. 

Approved  in  Pereira  v.  Pereira,  156  Cal.  5,  134  Am.  St.  Bep.  107, 
103  Pac.  490,  23  L.  B.  A.  (n.  s.)  880,  holding  void  as  against  publie 
policy  contract  between  husband  and  wife  settling  property  rights  in 
contemplation  of  possible  future  delinquency  of  husband;  Benicia 
Agricultural  Works  v.  Estes  (Oal.),  32  Pac.  940,  holding  void  mort- 
gage and  note  given  in  consideration  of  withdrawal  of  opposition 
to  discharge  of  mortgagor's  father  in  insolvency  proceedings;  Davis 
▼.  Hinman,  73  Neb.  851,  103  N.  W.  668,  holding  void  contract  in  aid 
of  divorce;  Winder  v.  Winder,  86  Neb.  501,  125  N.  W.  1098,  setting 
aside  decree  in  divorce  when  parties  had  agreed  to  suppress  material 
evidence. 
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66  OaL  868-S69,  4  Pac.  207,  SAN  JOSE  T.  WEI.OH. 

SimtiM  oa  Bond  of  Ooumty  ABseasor  are  not  liable  for  his  failnro 
to  pay  over  taxes  collected  by  him  which  he  was  not  authorized  to 
collect. 

Approved  in  Wilson  v.  State,  67  Kan.  46,  72  Pae.  518,  holding  sure- 
ties not  liable  for  default  of  county  attorney  for  failure  to  pay  over 
money  collected  on  promissory  notes  given  under  provisions  of  chap- 
ter 242,  page  394,  Laws  of  1895. 

66  OU.  865-368,  4  Pac  287,  POBTEB  ▼.  CHAPMAN. 

Homestead  la  not  Abandoned  by  deed  absolute  on  face  given  aa 
aecurity  for  money. 

Approved  in  Bull  v.  Coe  (CaL),  15  Pac.  125,  following  rule;  Mac- 
Leod V.  Moran,  153  Cal.  99,  94  Pac.  605,  holding  deed  of  trust  to  secure 
debt  not  abandonment  of  homestead. 

Homeatead  la  not  Abandoned  by  removal  of  husband  and  family 
with  intention  to  return. 

Approved  in  In  re  Schnlz,  135  Fed.  229,  following  rule;  Gilmore  v. 
Brown,  93  Miss.  67,  46  So.  841,  removal  from  homestead  to  village  to 
educate  children  held  not  abandonment. 

Abandonment  of  Homestead.    See  note,  102  Am.  St.  Bep.  410. 

66  Cal.  368-372,  4  Pac  232,  BASEB  V.  O'BIOBDAN. 

Decree  of  Probate  Court  may  be  set  aside  in  equity  proceeding  in  sn- 
perior  court  upon  showing  it  was  obtained  by  fraud. 

Approved  in  Bacon  v.  Bacon,  150  Cal.  481,  482,  484,  485,  8^  Pac.  318, 
819,  320,  holding  decree  of  distribution  of  estate  reviewable  in  equity 
on  showing  of  fraud  or  mistake;  Hanley  v.  Hanley,  4  Cof.  Prob.  479, 
applying  rule  to  order  setting  aside  probate  homestead. 

Belief  from  Decrees  of  Conrta  having  exclusive  jurisdiction  over 
estates  of  decedents,  minors  and  incompetent  persons.  See  notes,  106 
Am.  St.  Bep.  643;  1  Oof.  Prob.  266. 

Equitable  Jurisdiction  In  Begard  to  injunctions  against  judgments. 
Bee  notes,  31  L.  B.  A.  212;  32  L.  B.  A.  328. 

Effect  of  Judgment  Obtained  upon  unauthorized  appearance  by  at* 
tomey.    See  note,  21  L.  B.  A.  855. 

65  Cal.  385,  4  Pac.  873,  CUNNINGHAM  y.  SKINNEB. 

Denlala  upon  Information  and  Belief,  or  of  knowledge  or  informa- 
tion sufficient  to  form  belief,  as  to  matters  presumptively  within 
pleader's  knowledge.    See  note,  30  L.  B.  A.  (n.  a.)  778. 

66  CaL  387-888,  4  Pac.  349,  BAILEY  ▼.  SLOAN. 

Ad  Damnun  Clause  is  Test  of  jurisdiction  of  superior  court. 

Approved  in  Lord  v.  Thomas  (Cal.),  27  Pac.  411,  superior  court  may 
render  judgment  for  less  than  three  hundred  dollars,  when  complaint 
stated  cause  of  action  for  restitution  of  real  property;  Galloway  v. 
Jones  (Gal.),  13  Pac.  714,  superior  court  has  jurisdiction  of  action 
on  several  claims  joined  in  one  complaint  where  total  exceeded  three 
hundred  dollars;  Oppenheimer  v.  Began,  32  Mont.  119,  79  Pac.  698, 
holding  action  against  sheriff  for  two  hundred  and  thirty-nine  dollars, 
with  twenty-five  per  cent  penalty  and  legal  interest,  is  without  juris- 
diction of  justice's  court. 
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Failure  to  Give  Notice  of  Overmling  Demnrrer  when  default  is 
taken  for  failure  to  answer  can  only  be  reviewed  on  appeal  from  order 
refusing  to  set  aside  default  on  ground  of  lack  of  notice. 

Approved  in  Carter  v.  Paige  (CaT.),.  20  Pac.  730,  irregularity  in 
filing  amended  complaint  after  time  prescribed  can  be  reviewed  only 
on  appeal  from  order  denying  motion  to  set  aside  judgment. 

65  Cal.  389-390,  4  Pac.  360,  HAYFOBD  v.  KOCHEB. 
Declaration  of  Homestead  by  Wife  of  grantor  on  premises  wbich 

were  by  mistake  excluded  from  conveyance  by  husband  does  not  affect 
right  of  grantee  to  reform  deed. 

Approved  in  Smith  v.  Baugham,  156  Cal.  366,  104  Pac.  692,  holding 
declaration  of  homestead  on  land  subject  to  prior  option  did  not  affect 
holder's  right  to  specific  performance. 

66  Cal.  891-393,  4  Pac.  376,  DEAN  v.  APPLEGABTH. 

Under  Section  1919,  Olvil  Oode,  note  cannot  be  made  to  bear  in- 
teres.t  upon  unpaid  interest  at  greater  rate  than  that  agreed  upon  in 
principal  debt. 

Approved  in  Bell  y.  San  Francisco  Savings  Union,  153  Cal.  75,  94 
Pac.  230,  holding  such  provision  renders  interest  void  in  entirety. 

66   Cal.    394r-396,   4   Pac.    844,    CAUFOBNIA    ETC.    B.    B.    CO.   ▼. 
SOUTHEBN  PACIFIC  B.  B.  CO. 

Action  to  Condemn  Lands  must  be  brought  in  county  where  situated. 

Approved  in  State  v.  District  Court,  29  Mont.  155,  74  Pac.  200,  fol- 
lowing rule;  Nelson  v.  Deming  Inv.  Co.,  21  Okl.  616,  96  Pac.  744,  action 
affecting  real  estate  may  be  brought  in  county  where  situated  and 
service  had,  ii^  county  of  his  residence,  upon  reeident  agent  of  foreign 
corporation  interested  in  the  real  estate. 

Miscellaneous. — Cited  in  California  Southern  B.  Co.  y.  Southern  Pac* 
B.  Co.  (Cal.)|  4  Pac.  346,  companion  case. 

66  Cal.  896-397,  4  Pac.  348,  PEOPUES  ▼.  BfULLAN. 

Motion  to  Set  Aside  Judgment  in  court  in  which  rendered  is  direct 
and  not  collateral  attack. 

Approved  in  Hanson  v.  Hanson  (Cal.),  20  Pac.  736,  holding  court 
had  power  to  make  order  setting  aside  decree  on  ground  of  no  ser- 
vice of  summons,  although  motion  was  made  more  than  a  year  after 
decree;  Brown  v.  Massey,  13  Okl.  678,  76  Pac.  229,  holding  petition 
to  set  aside  default  may  be  made  by  party  to  original  judgment  or 
by  one  to  whom  party  has  conveyed  his  interest  in  subject  matter  of 
suit. 

As  to  Who  may  Proceed  to  Set  Aside  Judgments  against  other  par- 
ties.   See  note,  54  L.  B.  A.  767. 

Ayailabillty  to  Privies  of  Bemedy  of  party  to  open  default  judg- 
ment.    See  note,  26  L.  B.  A.  (n.  s.)  1066. 

Pnblication  of  Summons  without  affidavit  and  order  of  court  does 
not  confer  jurisdiction  over  defendant. 

Approved  in  People  v.  Bay  (Cal.),  12  Pac.  161,  setting  aside  default 
judgment  obtained  on  service  by  publication  without  affidavit  and 
order. 


65  Oal.  397-417    NOTES  ON  CALIFORNIA  REPORTa  1228 

66  OaL  397-402,  4  Pac.  386,  BOBABTS  ▼.  HALEY. 

Bntaancing  Penalty  for  Crimea  by  habitual  criminala  or  prior 
offendera.    See  note,  34  L.  R.  A.  400. 

66  Oal.  403-406,  4  Pac  393,  PFISTEB  T.  DA8CBY. 

Wheze  Partiea  CK>  to  Trial  without  demanding  jury,  jury  trial  is 
waived. 

Approved  in  Ah  Hing  ▼.  Ah  On,  15  Haw.  60,  right  to  jury  trial 
waived  by  defendant  not  demanding  jury  until  assessment  of  dam- 
ages was  nearly  completed. 

66  OaL  407-409,  4  Pac.  389,  ESTATE  OF  HiaOIN& 

Beal  Estate  Purchased  liy  Hnsbaad  in  this  state  after  marriage  with 
money  accumulated  in  Blinois  during  marriage  by  use  of  property 
owned  by  him  at  time  of  marriage  is  separate  property  of  husband. 

Approved  in  Estate  of  Pepper,  158  Oal.  623,  112  Pac.  64,  where  hus- 
band had  occupied  ranch  for  many  years  prior  to  marriage  under  claim 
of  ownership,  perfecting  title  from  paramount  source  after  marriage 
did  not  make  it  community  property. 

What  is  Community  Property.  See  notes,  126  Am.  St.  Rep.  105;  4 
Cof.  Frob.  47. 

66  Cal.  409-410,  4  Pac.  388,  CALIFOBNIA  SOUTHEBN  B.  B.  CO.  ▼. 
80ITTHEBN  PACIFIC  B.  B.  CO. 

Action  to  Condemn  Land  for  Use  of  corporation  must  be  begun  in 
county  where  land  is  situated. 

Approved  in  Santa  Rosa  v.  Fountain  Water  Co.,  138  Cal.  580,  71 
Pac.  1124,  following  rule. 

66  CaL  410-411,  4  Pac.  408,  WATBOUS  ▼.  CUKNINaHAJA. 

Books  of  Account  of  Third  Person  not  party  to  action  are  inadmis- 
sible. 

Approved  in  State  v.  Carpenter,  129  Wis.  188,  108  N.  W.  644,  8  L, 
R.  A.  (n.  s.)  788,  in  fixing  fair  cash  value  of  corporate  stock  belong- 
ing to  decedent's  estate  for  purpose  of  inheritance  tax,  court  cannot 
compel  corporation  to  produce  its  books  and  papers. 

Use  of  Person's  Books  of  Account  as  evidence  upon  issues  between 
other  parties.    See  note,  53  L.  R.  A.  534. 

66  Cal.  411-417,  4  Pac.  404,  KERNS  ▼.  McKEAN. 

Where  Findings  are  Contradictory,  judgment  will  be  reversed. 

Approved  in  Learned  v.  Castle,  78  Cal.  460,  21  Pac.  13,  following 
rule. 

Where  Defendant  Entered  into  Possession  of  land  under  contract 
with  vendor,  his  holding  cannot  be  adverse,  unless  hostility  has  been 
manifested  by  unequivocal  acts  brought  expressly  or  by  legal  implica- 
tion to  vendor's  knowledge. 

Approved  in  Fountain  v.  Lewiston  Nat.  Bk.,  11  Idaho,  467,  83  Pac 
509,  holding  possession  adverse  and  hostile  when  entry  was  made  by 
consent  with  understanding  that  title  had  been  transferred. 

Where  Contract  for  Sale  of  Land  provides  for  forfeiture  for  nonpay- 
ment of  installment^  upon  recording  of  notice  by  vendor,  mere  delay 
in  recording  notice  does  not  avoid  forfeiture^ 
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Distinguisbed  in  Oaghan  v.  Larson,  19  N.  D.  381,  100  N.  W.  1090, 
refusing  to  sustain  forfeiture  of  contract  on  other  grounds  than  those 
specified  in  contract. 

Miscellaneous. — Cited  in  Kerns  v.  Dean  (Oal.),  4  Pac.  40S,  com- 
panion case;  State  ▼.  Carpenter,  129  Wis.  188,  108  N.  W.  644,  8  L.  R. 
A.  (n.  8.)  788,  for  preceding  case. 

65  Cal.  417-419,  4  Pac.  413,  WALTHEB  ▼.  IffUTUAI.  UFE  INS.  00. 
In  Action  on  Life  Insnxance  Policy,  record  of  proceedings  of  cor- 
oner's jury  is  admissible  as  records  of  judicial  tribunal. 

Approved  in  Metropolitan  Life  Ins.  Co.  v.  Wagner,  50  Tex.  Civ.  239, 
109  8. 'W.  1122,  willful  omission  from  proofs  of  death  of  coroner's  rec- 
ord as  provided  for  in  policy  held  ground  for  its  admission  in  evidence 
on  (trial  in  suit  on  policy;  dissenting  opinion  in  Craiger  v.  Modern 
Woodmen,  40  Ixid.  App.  287,  80  N.  £.  432,  majority  holding  inadmis- 
sible coroner's  record  to  establish  affirmative  defense  of  suicide. 

Distinguished  in  Aetna  Life  Ins.  Co.  v.  Mil  ward,  118  Ky.  729,  82 
S.  W.  367,  68  L.  R.  A.  285,  holding  verdict  of  coroner's  jury  not  ad- 
missible in  action  on  accident  insurance  policy. 

Findings  at  Coroner's  Inqnest  aa  evidence.  See  notes,  95  Am.  St. 
Rep.  764,  765;  68  L.  R.  A.  294. 

Verdict  of  Coroner's  Jnry  that  deceased  committed  suicide  is  prima 
facie  evidence  of  fact. 

Approved  in  Mittelstadt  v.  Modern  Woodmen  of  Am.,  143  Iowa, 
190,  136  Am.  St.  Rep.  765,  121  N.  W.  804,  following  rule. 

In  Action  on  Insurance  Policy,  plaintiff  may  introduce  evidence 
tending  to  show  death  was  not  result  of  suicide. 

Approved  in  Supreme  Tent  Knights  etc.  v.  Stensland,  206  HI.  131, 99 
Am.  St.  Rep.  137,  68  N.  E.  1100,  following  rale. 

OondosivenesB  of  Proof  of  Loss  as  against  insured  or  his  bene- 
ficiaries.   See  note,  44  L.  R.  A.  853. 

Incorporation  of  Extrinsic  document  into  will.  See  note,  68  L.  R. 
A.  301. 

66  Oal.  419-421,  4  Pac.  409,  MEWBILL  ▼.  THURSTON. 

Location  of  Mining  Claim.  See  note,  7  L.  R.  A.  (n.  s.)  858,  885, 
886. 

66  Oal.  421-422,  4  Pac.  399,  BROOKS  ▼.  HA8LAM. 

In  Action  for  Damages  for  Killing  Person,  denial  in  answer  that 
shooting  was  unlawful,  followed  by  averment  that  it  was  done  in  self 
defense,  puts  burden  of  proving  self-defense  on  defendant. 

Approved  in  Suell  v.  Derricott,  161  Ala.  267,  49  So.  899,  23  L.  R.  A. 
(n.  s.)  996,  following  rule. 

Justifiable  Killing  as  Defense  in  action  for  death  intentionally  in- 
flicted.   See  note,  23  L.  R.  A.  (n.  s.)  996. 

66  Oal.  422-426,  4  Pac.  629,  BULL  v.  HOtJOHTON. 

Demand  for  Repayment  of  Money  paid  by  insolvent  in  fraud  of 
creditors  need  not  be  made  by  his  assignee  before  commencing  action 
for  its  recovery. 

Approved  in  Goldberg  v.  Harlan,  33  Ind.  App.  475,  67  N.  E.  711, 
following  rule;  Jackman  v.  Eau  Claire  Nat.  Bk.,  125  Wis.  475,  104 


<J5  Cal.  431-436    NOTES  ON  CALIFORNIA  BEPOKTS.  1230 

N.  W.  101,  where  chattel  mortgage  converted  morti^ged  property 
and  applied  proceeds  to  payment  of  mortgage  debt,  demand  is  not 
neeeaeary  before  aetion  by  trustee  in  bankruptcy  of  mortgagor  to  re- 
cover value  of  property. 

Balation  of  Bankrupt  Law  to  AflsignmentB  and  insolvent  proceed- 
ings under  state  laws.    See  note,  45  L.  B.  A.  180. 

65  OaL  431-432,  4  Pac.  416,  WEIDBBKIND  v.  TUOLUMNE  COUNT7 

WATER  CO.  / 

Instroction  Considered  and  Held  improper  as  instruction  on  matter 

of  fact. 

Approved  in  Manning  v.  App.  Cons.- Gold  Min.  Co.,  149  Cal.  41, 

84  Pac.  660,  and  Byan  v.  Oakland  Gas  Light  etc.  Co.,  10  Cal.  App.  491, 

102  Pac.  561,  both  holding  instruction  improper  as  being  in  regard  to 

matter  of  fact. 
Liability  for  Escape  of  Dangerous  Substance  stored  on  premises. 

See  note,  15  L.  B.  A.  (n.  s.)  543. 

66  Cal.  432-434,  4  Pac.  414,  MONTGOMERT  ▼.  MERRnJi, 

Where  Mortgage  Included  "Rents,  issues,  and  profits,"  and  sum  bid 
on  land  at  foreclosure  was  insufficient  to  satisfy  mortgage,  proceeds 
of  sale  of  crops  by  receiver  in  foreclosure  must  be  applied  to  de- 
ficiency. 

Approved  in  Moncrieff  v.  Hare,  38  Colo.  232,  87  Pac.  1086,  7  L.  R.  A. 
(n.  s.)  1001,  holding  where  mortgage  covered  rents  and  profits,  court 
could  appoint  receiver  to  recover  rents  and  profits  accruing  after 
bringing  of  foreclosure  suit  and  apply  same  to  deficiency. 

Sale  or  Mortgage  of  Future  Crops.    See  note,  23  L.  B.  A.  467. 

65  Cal.  434-436,  52  Am.  Rep.  303,  4  Pac.  433,  CITY  OF  VISALIA  ▼. 
JACOB. 

Private  Citizen  cannot  Acquire  Title  by  adverse  possession  to  land 
dedicated  as  public  street. 

Approved  in  Shaw  v.  Sebastopol,  159  Cal.  626,  115  Pac.  215,  right 
to  divert  surface  watdr  from  one's  land  and  discharge  on  public  road 
cannot  be  acquired  by  prescription;  People  v.  Kerber,  152  Cal.  734, 
125  Am.  St.  Rep.  93,  93  Pac.  879,  holding  tide  lands  in  San  Francisco 
could  not  be  acquired  by  adverse  user  as  against  public;  Merced  Falls 
Gas  etc.  Co.  v.  Turner,  2  Cal.  App.  724,  84  Pac.  241,  holding  lapse  of 
time  does  not  create  prescriptive  right  for  electric  light  company  to 
maintain  its  poles  at  original  location  on  streets. 

Distinguished  in  San  Francisco  v.  Grote  (Cal.),  47  Pac.  940,  holding 
city  cannot  maintain  ejectment  for  recovery  of  possession  of  street 
dedicated  to  public  by  user,  without  showing  ownership  in  fee. 

Rights  Acquired  as  Against  Public  by  adverse  possession  of  highway 
or  street.    See  note,  IS  L.  R.  A.  148. 

Abandonment  of  Highway  by  Nonnser,  or  otherwise  than  by  act  of 
authorities.     See  note,  26  L.,  R.  A.  452,  453. 

Property  or  Invasion  of  Possession  for  which  ejectment  is  maintain- 
able.    See  note,  116  Am.  St.  Rep.  580. 

What  Title  or  Interest  will  support  ejectment.  See  note,  18  L.  R.  A. 
786. 

Rjectment  for  Public  Easement.    See  note,  11  L.  R.  A.  (n.  s.)  130. 

PrescriptiTe  Right  to  Maintain  public  nuisance.  See  note,  53  L.  R. 
A.  898. 


1231  NOTES  ON  CALIFORNIA  BEPOEOS.    65  Cal.  437-4g0 

65  Oal.  437-438,  4  Pac.  418,  BANX  OF  STOCKTON  v.  JONES. 

Bights  of  Transferee  After  Maturity  of  negotiable  paper.  See  note, 
46  L.  R.  A.  778. 

65  Oal.  43»-443,  4  Pac.  443,  BOSS  T.  EVANS. 

Party  Belying  on  Adverse  Ponsessltm  for  title  to  land  must  show 
payment  of  all  taxes  thereon. 

Approved  in  Crane  v.  Judge,  30  Utah,  55,  83  Pae.  567,  rejecting  claim 
based  on  adverse  possession  when  claimant  admitted  other  party  had 
paid  taxes  thereon. 

Distinguished  in  Bio  Grande  W.  By.  Co.  v.  Salt  Lake  Inv.  Co.,  35 
Utah,  538,  101  Pac.  590,  considering  circumstances  of  payment  of  taxes 
on  lot  claimed  by  railroad  and  holding  it  not  to  be  such  payment  dur- 
ing adverse  possession  as  to  give  title. 

65  CaL  443-445,  4  Pac.  419,  SPECT  V.  HAGAB. 

Miscellaneous. — ^Cited  in  Spect  v.  Hagar  (Cal.),  4  Pac.  421,  com- 
panion case. 

65  Oal.  445-447,  4  Pac.  421,  PEOPI£  ▼.  McPABDEN. 

What  Weapons  may  be  Considered  Deadly  under  law  of  homicide 
and  assault.    See  note,  21  L.  B.  A.  (n.  s.)  500. 

65  Oal.  447-455,  4  Pac.  426,  LTTIiE  CBEEK  WATEB  CO.  ▼.  PEBDEW. 

Agreement  Between  Approprlators  of  Water  as  tenants  in  common 
for  separate  use  at  different  periods  is  valid. 

Approved  in  Johnston  v.  Little  Horse  Creek  Irr.  Co.,  13  Wyo.  237, 
110  Am.  St.  Bep.  986,  79  Pac.  28,  70  L.  B.  A.  341,  holding  deed  under 
which  appropriators  covenant  to  permit  use  of  all  water  to  which  par- 
ties to  deed  are  entitled  on  alternate  weeks  is  enforceable  as  against 
subsequent  appropriator. 

Bight  of  Prior  Appropriator  of  water.    See  note,  30  L.  B.  A.  677. 

65  Cal.  456-466,  52  Am.  Bep.  305,  4  Pac.  435,  COTTLE  ▼.  SPITZEB. 

Meaning  of  Word  "Crop"  Discussed. 

Approved  in  State  Mut.  Ins.  Co.  v.  Clevenger,  17  Okl.  51,  87  Pac. 
583,  holding  "crop"  includes  growing  cotton. 

Passing  of  Crops  by  Deed,  devise  or  descent  of  lands.  See  note,  131 
Am.  St.  Rep.  618. 

Power  of  State  Zieglalature  to  exempt  from  taxation.  See  note,  19 
L.  B.  A.  79. 

65  CaL  474-476,  4  Pac.  449,  EX  PABTE  DONAHUE. 

Accusation  of  Greater  Offense  which  includes  lesser  allows  convic- 
tion of  lesser  offense. 

Approved  in  Becker  v.  Superior  Court,  151  Cal.  317,  90  Pac.  690, 
holding  superior  court  in  suit  on  mechanic's  lien  could,  on  finding 
against  lien,  give  personal  judgment  against  defendant  for  amount 
claimed  in  lien  although  such  amount  is  less  than  three  hundred  dol- 
lars. 

66  CaL  476-480,  4  Pac.  453,  OOUNTT  OF  LOS  ANGELES  v.  CITY  OF 

LOS  ANGELES. 

Miscellaneous. — Cited  in  County  of  Los  Angeles  v.  Morgan  (Cal.), 
4  Pac.  456,  companion  case. 
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66  Oal.  481,  4  Pac.  464,  HIATT  ▼.  BOABD  OF  TRUSTEES. 
Defectlya  Denial,  not  Objected  to  in  trial  court,  will  be  treated 

as  sufficient  on  appeal. 

Approved  in  Ennor  ▼.  Baine,  27  Nev.  216,  74  Pac.  3,  following  rule. 

65  OaL  481-482,  4  Pac.  463,  JOHNSON  ▼.  SAOBAMENTO  COUNTY. 
Bight  to  CK>  Behind  Judgment  against  county  or  municipality  on 

mandamuB  to  enforce.    8ee  note,  9  L.  B.  A.  (n.  8.)  1005. 

66  Oal.  489-491,  4  Pac.  491,  TAYI.OB  V.  BIDWELL. 

In  Aetiom  Charging  Conspiracy  to  prosecute  plaintiff  for  crime,  and 
malicious  prosecution  in  pursuance  of  conspiracy,  alleged  malicious 
prosecution  is  gist  of  action. 

Approved  in  Dowdell  v.  Carpy  (Cal.),  61  Pac.  949,  holding  bad  on 
demurrer  complaint  in  malicious  prosecution  which  showed  defendant 
had  recovered  judgment  in  former  action,  although  reversed  on  ap- 
peal; Fox  V.  Hale  etc.  Silver  Min.  Co.  (Cal.),  53  Pac.  36,  in  charging 
fraud,  complaint  must  state  facts  with  sufficient  distinctness  to  enable 
adverse  party  to  come  prepared  with  evidence;  Marten  v.  Holbrook, 
157  Fed.  717,  holding  unlawful  restraint  of  person  is  gist  of  complaint 
alleging  conspiracy  to  deprive  plaintiff  of  liberty  and  property. 

Subornation  of  WitnesBes  to  Swear  falsely  against  defendant  in 
criminal  prosecution  does  not  constitute  cause  of  action  by  him  for 
damages. 

Approved  in  Godette  v.  Oaskill,  151  N.  C.  53,  134  Am.  St.  Bep.  964, 
65  S.  E.  612,  24  L.  B.  A.  (n.  s.)  265,  action  for  damages  does  not  lie 
against  witness  for  willful  false  swearing  at  trial  which  caused  party's 
defeat. 

Perjury  and  Subornation  of  Pexjury  as  ground  for  civil  actions* 
See  note,  24  L.  B.  A.  (n.  s.)  267. 

65  Cal.  494-495,  4  Pac.  492,  EETCHUM  v.  SUPEBIOB  COUBT. 

On  Appeal  from  Justice's  to  Superior  Court  on  questions  of  law  and 
fact,  when  issues  have  been  made  in  court  below,  superior  court  may 
allow-  amendments  to  pleadings,  and  such  allowance  cannot  be  re- 
viewed on  certiorari. 

Approved  in  Armantage  v.  Superior  Court,  1  Cal.  App.  134,  135,  81 
Pac.  1034,  1035,  on  appeal  from  justice's  court  on  questions  of  law 
and  fact,  superior  court  has  original  jurisdiction  to  try  case,  regard- 
less of  trial  of  issues  in  justice's  court. 

Where  Trial  Court  has  Jurisdiction,  allowance  of  amendments  to 
pleadings  will  not  be  reviewed  on  certiorari. 

Approved  in  Kapp  v.  District  Court,  31  Nev.  454,  103  Pac.  239,  re- 
fusing on  certiorari  to  amend  order  for  alimony  pendente  lite. 

65  Cal.  496-498,  4  Pac.  489,  MOBTON  ▼.  SUPEBIOB  COUBT. 

Judgment  Fully  Paid  and  Satiafled  will  not  be  reviewed  on  cer- 
tiorari. 

Approved  in  Churchill  v.  More,  7  Cal.  App.  771,  96  Pac.  110,  hold- 
ing surety  company  which  paid  judgment  without  exer<ysing  its  right 
to  move  to  set  aside  cannot  have  judgment  reviewed  on  certiorari 
although  void  as  to  judgment  debtor;  Signer  v.  Clark,  13  N.  I>.  46, 
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99  N.  W.  72,  holding  satisfaction  of  judgment  extingaished  right  of 
appeal. 

Distinguished  in  Nail  y.  Superior  Court,  4  Cal.  App.  211,  87  Pae.  394, 
holding  judgment  improperly  rendered  in  superior  court  and  paid 
under  legal  compulsion  may  be  reviewed  on  certiorari. 

65  CaL  49&-600,  4  Fftc.  502,  OHANBIJSB  ▼.  PEOFLSS'S  BAVINaS 

BANK. 

Where  Judgment  is  Bevexsed  and  cause  remanded  for  further  pro- 
ceedings in  accordance  with  views  of  appellate  court,  retrial  should 
be  had  subject  to  directions  given  in  opinion. 

Distinguished  in  Jacobs  v.  Walker  (Cal.),  33  Pac.  92,  where  on  ap- 
peal new  trial  is  ordered  without  limitation  for  specified  reason,  such 
trial  should  not  be  limited  to  the  one  issue  discussed. 

Beversal  of  Judgments.    See  note,  96  Am.  St.  Rep.  129. 

66  OaL  500-501,  4  Pac.  500,  SIAVONIO  £TC.  ASSN.  T.  SX7FEBI0B 

OOUBT. 
Special  Order  Made  After  Final  Judgment  is  appealable. 
Approved  in  Shumake  v.  Shumake,  17  Idaho,  658,  107  Pac.  45,  order 
vacating  final  judgment  is  appealable. 

65  Oal.  502-604,  4  Fac.  507,  BUSS  ▼.  KAWBAH  OANAL  ETC.  00. 

President  of  Oorporation  has  No  Authority,  by  virtue  of  his  office, 
to  purchase  or  sell  real  property  of  corporation  at  his  discretion. 

Approved  in  Black  v.  Harrison  Home  Co.,  155  Cal.  127,  99  Pac.  497, 
holding  corporation  not  estopped  to  deny  unauthorized  contract  exe- 
cuted by  president  when  it  had  accepted  no  benefits  thereunder; 
Northwestern  Packing  Co.  v.  Whitney,  5  Cal.  App.  10&,  89  Pac.  982, 
holding  invalid  unauthorized  executory  contract  of  president  of  cor- 
poration; Elkhart  Hydraulic  Co.  v.  Turner,  170  Ind.  460,  84  N.  E. 
814,  in  action  against  corporation  on  corporate  notes  drawn  by  presi- 
dent, in  which  defense  is  non  est  factum,  notes  cannot  be  admitted  in 
evidence  where  no  proof  is  made  that  president  was  authorized  to  exe- 
cute notes. 

Powers  of  President  and  Vice-president  of  corporation.  See  note, 
14  L.  R.  A.  356,  358. 

65  Cal.  505,  4  Fac.  506,  KETTLEMAN  ▼.  TBEADWAT. 

Submission  to  Arbitration  under  section  1283,  Code  of  Civil  Pro- 
cedure, is  void  if  no  note  of  submission  is  entered  by  clerk  in  register 
of  actions. 

Approved  in  Beaddy  v.  Tampa  Electric  Co.,  51  Fla.  297,  41  So.  537, 
holding  award  void  when  record  fails  to  show  rule  of  court  and  proper 
filing  of  statement  and  award. 

65  Oal.  506-507,  4  Fac.  510,  McOXTE  ▼.  TtTNSTEAD. 

Fanner  is  One  Who  Besides  on  Farm  with  family  and  cultivates 
same,  mainly  deriving  his  support  from  it,  although  he  has  also  other 
occupations. 

Distinguished  in  In  re  Johnson,  149  Fed.  868,  holding  farmer's  wife 
not  a  farmer  within  meaning  of  statute  providing  that  "persons  en- 
I  CaI.  Notea — 78 
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gaged  chiefly  in  farming  or  tillage  of  loil"  cannot  be  adjudged  in- 
voluntary bankrupts. 

Pnrpote  for  Whicli  Hones  are  Used  as  affecting  exemption  under 
statute  specifleallj  exempting  horses.  See  note,  3  L.  B.  A.  (n.  s.) 
69S. 

66  OaO.  608-^10,  4  Pac.  611,  DAT  T.  COHN. 

Subsequent  Pvrcbasar  from  Veador  with  notice  of  Tender's  agree- 
ment to  convey  title  holds  title  in  trust  for  vendee,  and  must  con- 
vey to  him  upon  payment  of  purchase  price. 

Approved  in  Barton  v.  Dunlap,  8  Idaho,  92,  66  Pac.  836,  holding 
enforceable  oral  agreement  to  purchase  realty  when  valuable  improve- 
ments had  been  placed  thereon  by  vendee. 

66  OaL  612-617,  4  Pac.  681,  POBTEB  ▼.  BCUIJiEB. 

Chrantee  of  I^sad  Subject  to  Mortgair*  is  necessary  party  to  suit  to 
foreclose  mortgage.  ' 

Beaffirmed  in  Wilson  v.  Dahler,  9  Gal.  App.  502,  99  Pac.  723. 

There  cam  be  but  One  Action  for  Debt  secured  by  mortgage,  and 
proceeds  of  sale  of  mortgaged  premises  constitute  primary  fund  out 
of  which  mortgage  must  be  paid. 

Approved  in  Kinsel  v.  Ballon,  151  Cal.  761,  91  Pac.  623,  holding 
personal  judgment  could  not  be  entered  against  mortgagor  until  funds 
derived  from  sale  of  mortgaged  premises  were  exhausted;  Grisman  v. 
Lanterman,  149  Cal.  651,  117  Am.  St.  Bep.  167,  87  Pac.  90,  mortgagor 
may  insist  that  mortgagee  shall  not,  by  releasing  land  from  mortgage, 
cast  upon  him  personal  liability  for  mortgage  debt. 

66  Cal.  619-621,  4  Pac.  642,  MOOBE  ▼.  KEBB. 

Wbere  Parties  to  Building  Contract  agree  upon  agent,  who  is  au- 
thorized by  agreement  to  accept  or  reject  work  when  completed,  his 
acceptance  is  binding  and  conclusive  in  absence  of  fraud  or  mistake. 

Distinguished  in  Byan  v.  Curlew  Irr.  ft  Beservoir  Co.,  36  UtfJi,  387, 
104  Pac.  220,  holding  person  agreed  upon  not  authorized  to  bind 
owner  by  acceptance  of  work  not  done  in  accordance  with  contract. 

66  CaL  626-^29,  4  Pac.  634,  WBIGHT  ▼.  WABD. 

Seizure,  Sale,  and  Delivery  of  Possession  of  partnership  property 
on  execution  against  one  party  is  not  conversion  of  other  partner's 
interest. 

Approved  in  Leedom  v.  Ham  (Cal.),  48  Pac.  222,  holding  partner 
in  crop  sold  on  execution  against  other  partner  may  demand  account- 
ing of  partnership  interests  against  purchasers  at  execution  sale. 

Levy  on  Partnersblp  Property  for  debt  of  partner.  See  note,  46 
L.  B.  A.  481,  484. 

Partner  Wbose  Xnterest  baa  Been  Sold  on  execution  is  necessary 
party  to  action  of  accounting  between  remaining  partner  and  pur- 
chaser of  interest  sold. 

Approved  in  Mitau  v.  Boddan,  149  Cal.  7,  84  Pac.  147,  6  L.  B.  A. 
(n.  s.)  275,  holding  in  action  to  enforce  trust  deed  securing  debt  to 
individual  beneficiary  and  also  to  firm  of  which  he  is  member,  which 
involves  accounting  between  beneficiaries,  such  firm,  although  not 
party  to  deed  of  trust,  is  necessary  party  to  action. 

Distinguished  in  Dryden  v.  Sewell,  2  Alaska,  186,  arguendo. 
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65  OaL  529-531,  4  Pac.  540,  SWEET8EB  v.  D0BBIK8. 

When  Verdict  is  not  Binding  on  Court,  instructions  will  not  be  re- 
viewed on  appeal  ii!  court  disregards  verdict  and  finds  facts  for 
itself. 

Approved  in  Apland  v.  Pott,  16  Sw  D.  197,  9^  N.  W.  23,  following 
rule;  Lellman  v.  MiUs,  15  Wyo.  177,  87  Pac.  994,  holding  misdirection 
of  jury  trying  issues  of  fact  in  equity  case  not  ground  for  reversal 
unless  such  misdirection  shows  that  conclusion  of  court  was  based 
on  misconception  of  law  as  applied  to  evidence  under  issues;  Grand 
Obntral  Min.  Co.  v.  Mammoth  Min.  Co.,  29  Utah,  572,  83  Pac.  676, 
holding  error  cannot  be  predicated  or  instructions  given  in  equity 
suit  where  verdict  was  merely  advisory. 

65  09l.  632-537,  4  Pac.  645,  PEOPLE  ▼.  MOAN. 

One  Who  Unlawfully  Wounds  Another  and  thereby  hastens  death 
by  reason  of  some  disease  with  which  wounded  party  is  afflicted,  ia 
guilty  of  homicide. 

Approved  in  Hopkins  v.  Commonwealth^  117  Ky.  W5,  80  S.  W.  157, 
following  rule;.  McCahill  v.  N.  Y.  Transportation  Co.,  201  N.  Y.  227, 
94  N.  £.  618,  where  injury  precipitated  attack  of  delirium  tremens, 
resulting  in  death,  it  was  proximate  cause  of  death. 

Court  may  Befnse  to  Allow  Witness  to  answer  question  as  to  de- 
fendant's general  reputation  for  peace  and  quiet  if  witness  has  never 
heard  such  reputation  discussed. 

Beaffirmed  in  People  v.  McSweeney  (Cal.),  38  Pac.  744. 

Eight  to  Testify  to  Character  from  personal  knowledge.  See  note, 
22  L.  B.  A.  (n.  s.)  670. 

165  Oal.  638-540,  4  Pac.  655,  PEOPI£  ▼.  WASSON. 

Party  Against  Whom  Witness  is  called  may  show  his  hostility  and 
prejudice. 

Approved  in  Fields  v.  State,  46  Fla.  90,  35  So.  186,  holding  evi- 
dence of  personal  difficulty  between  defendant  and  witness  improp- 
erly excluded. 

Admissibility  of  Dying  Declaration.  See  notes,  86  Am.  St.  Bep. 
651;  56  L.  B.  A.  379. 

65  Pac.  540-544,  4  Pac.  553,  PEOPLE  V.  TUBNEB. 

Question  to  Witness  Considered  and  held  to  lay  proper  foundation 
for  impeachment. 

Approved  in  Lanigan  v.  Neely,  4  Cal.  App.  777,  89  Pac.  448,  hold- 
ing ground  for  impeachment  of  defendant  properly  laid  by  questions 
in  regard  to  testimony  in  former  deposition. 

65  Cal.  544-548,  4  Pac.  549,  OHLEYEB  v.  BUNCE. 

Where  Transcript  Becites  That  Creditors'  Petition  in  Involuntary 
bankruptcy  was  in  evidence  in  action  to  recover  debt  due  insolvent, 
but  does  not  state  contents,  it  will  not  be  presumed  that  debts  therein 
stated  did  not  accrue  subsequently  to  passage  of  Insolvency  Act. 

Approved  in  La  Dow  v.  National  Bldg.  etc.  Co.,  11  Oal.  App.  309, 
104  Pac.  839,  holding  on  appeal  from  order  refusing  to  vacate  at- 
tachment for  failure  of  surety  to  justify,  it  must  be  presumed  that 
new  bond  given  but  not  in  record  was  in  due  form  and  complied  with 
all  legal  requirements. 
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Complaint  Against  Pnrcfaaser  of  property  of  insolvent  on  ground 
of  fraud  against  creditors  considered  and  held  to  sufficiently  allege 
fraudulent  transfer. 

Approved  in  Salisbury  t.  Burr  (Cal.),  44  Pac.  462,  holding  allega- 
tions of  fraudulent  transfer  as  against  creditors  sustain  verdict 
agaiQst  purchaser. 

Participation  in  Fraud  of  Vendor  which  will  invalidate  transfer 
for  good  consideration  as  against  creditors.    See  note,  32  L.  R.  A.  58. 

Effect  of  Insolvency  Statutes  upon  mortgage  or  sale  preferring 
creditors.    See  note,  37  L.  Rw  A.  466. 

66  Cal.  548-553,  4  Pac.  557,  HEATH  v.  SCOTT. 

When  Depositions  have  Been  Taken,  failure  to  use  them  at  trial 
is  not  ground  of  surprise  for  which  new  trial  should  be  granted. 

Approved  in  Smith  v.  Shook,  30  Mont.  34,  75  Pac.  514,  refusing 
to  grant  new  trial  when  newly  discovered  evidence  could  have  been 
known  with  reasonable  diligence. 

Evidence  to  Show  Credibility  or  bias  of  witness.  See  note,  82  Am. 
St.  Rep.  33. 

Evidence  of  Specific  Instances  to  prove  character.  See  note,  14 
U  R.  A.  (n.  s.)  698. 

65  CaL  655-^9,  4  Pac.  562,  DU  PBAT  ▼.  JAMEa 

Failure  of  Iiocator  of  Mining  Claim  to  perform  required  labor  sub- 
jects claim  to  relocation,  and  peaceable  entry  in  good  faith  may  be 
made  for  that  purpose,  although  claim  is  occupied  by  original  locator. 

Approved  in  Hanson  v.  Craig,  170  Fed.  65,  95  G.  C.  A.  338,  where 
locators  of  two  association  claims,  which  overlap,  are  sinking  shafts 
at  same  time,  first  to  discover  mineral  has  priority  of  right  although 
his  claim  was  staked  after  other,  if  done  openly  and  peaceably. 

Abandonment  and  Forfeiture  of  mining  claims.  See  note,  87  Am. 
St.  Rep.  410,  415. 

I>iscoyer7  of  Mineral  in  Mining  Claims  and  rights  of  locators  prior 
thereto.    See  note,  139  Am.  St.  Rep.  185. 

Relocation  of  M'iTiiTig  Claim  as  abandoned  or  forfeited.  See  notOj 
68  L.  R.  A.  837. 

Location  of  Mining  Claim.    See  note,  7  L.  R.  A.  (n.  s.)  860. 

65  Cal.  564-567,  4  Pac.  570,  PEOPLE  ▼.  BIQOINS. 

Omission  of  Kame  of  County  in  title  of  information  is  technical 
defect  not  affecting  substantial  rights  of  defendant  where  name  of 
county  appears  in  body  of  information. 

Approved  in  State  v.  Stickney,  29  Mont.  586,  75  Pac.  203,  fact  that 
concluding  phrase  in  information  "against  peace  and  dignity  of 
state"  modifies  only  last  sentence  preceding  such  words  does  not 
render  information  insufficient. 

65  CaL  572-^74,  4  Pac  578,  CX7RTISS  ▼.  CTTBTISa 

Accounts  of  Deceased  Executrix  who  was  also  devisee  can  be  ad- 
justed only  in  court  of  equity. 

Distinguished  in  Elizalde  v.  Murphy,  4  Cal.  App.  119,  87  Pac.  247, 
holding  probate  court  in  administration  of  estate  can  adopt  form  of 
bill  of  equity  to  settle  account  of  deceased  administrator. 
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66  OaL  575-577,  4  Pac.  580,  MOBBSUi  ▼.  MORGAN. 
Witness  may  Testify  as  to  his  own  age. 
Reaffirmed  in  State  v.  Miller,  71  Kan.  202,  80  Pac.  51. 
Proof  of  Age  of  Persons.    See  note,  111  Am.  fit.  Rep.  584. 

65  CaL  583-^91,  4  Pac.  25,  625,  MEYER  V.  BROWN. 

Where  Statute  Abolished  Old  Municipal  Corporation  and  created 
new  one  and  provided  for  funding  bonds,  subsequent  statute  making 
new  corporation  successor  of  old  could  not  impair  rights  of  bond* 
holders. 

Approved  in  Bates  v.  Gregory  (Cal.),  22  Pac.  684,  holding  right 
to  sue  city  on  bonds  not  affected  by  subsequent  legislation  provid- 
ing city  could  not  be  sued. 

65  CaL  591-^92,  4  Pac.  628,  SILVA  ▼.  GARCIA. 

Entry  upon  lAnd  and  Digging  Up  and  removing  fruit  trees  thereon 
is  waste  and  injury  to  inheritance,  and  will  be  enjoined  in  equity. 

Approved  in  Hatton  v.  Gregg,  4  Cal.  App.  545,  88  Pac.  595,  enjoin- 
ing entry  and  cutting  down  trees-  and  brush  on  plaintiff's  land;  dis- 
senting opinion  in  Pavkovich  v.  Southern  Pacific  R.  R.  Co.,  150  Cal. 
;50,  87  Pac.  IIOO,  majority  holding  owner  of  contingent  future  in- 
terest in  land  may  have  injunction  to  restrain  waste. 

Injunctive  Relief  as  to  Fences  or  Gates.  See  note,  7  L.  R.  A.  (n. 
B.)  69. 

65  Cal.  593-695,  4  Pac.  639,  ESTATE  OF  BILLINGS  V.  HAUVER. 
Effect  of  State  Constitutions  and  Statutes  upon  inheritance  by  or 

from  alien.    See  note,  31  L.  R.  A.  86. 

66  Cal.  596-600,  52  Am.  Rep.  310,  4  Pac  629,  WILCOXSON  ▼.  STITT. 
Contract  for  Sale  of  Land  held  to  give  vendor,  on  failure  of  vendee 

to  pay,  option  to  enforce  contract  and  recover  purchase  price,  or  to 
avoid  it. 

Approved  in  Freeman  ▼.  Griswold  (Cal.),  34  Pac.  329,  and  Central 
Oil  Co.  V.  Southern  Refining  Co.,  154  Cal.  167,  97  Pac.  178,  both  hold- 
ing where  contract  for  sale  of  land  provides  for  forfeiture  of  con- 
tract upon  violation  of  terms  by  either  party,  contract  will  yet  remain 
in  force  so  as  to  protect  rights  of  innocent  party;  Reed  v.  Hickey, 
13  Cal.  App.  151,  109  Pac.  44,  under  contract  of  sale  of  gold  mine, 
vendor  is  not  confined  to  his  remedy  of  repossessing  mine  after  ven- 
dee had  taken  much  gold  from  it;  Stewart  v.  Grifiith,  217  IT.  S.  329, 
30  Sup.  Ct.  529,  54  L.  Ed.  786,  contract  for  purchase  and  sale  of  real 
estate,  tenor  of  which  imported  mutual  undertakings,  held  to  be  abso- 
lute contract  and  not  option  to  purchase;  Meagher  v.  Hoyle,  173 
Mass.  579,  54  N.  E.  348,  contract  providing  that  it  shall  be  void  on 
default  in  payment  of  installments  when  due  is  voidable  only  at 
option  of  vendor;  Maffet  v.  Oregon  &  Cal.  R.  Co.,  46  Or.  452,  80  Pac. 
492,  holding  terms  of  contract  making  time  of  essence  to  be  inserted 
wholly  for  benefit  of  vendor. 

Time  as  of  Essence  of  contract  for  sale  of  land.  See  note,  104  Am. 
St.  Rep.  267. 

66  Cal.  600-603,  4  Pac.  641,  THOMAS  ▼.  PIiACERVrLLE  ETC.  MOT. 
CO. 

Foreign  Corporation  Doing  Business  within  state  has  no  residence 
here  but  may  be  sued  in  any  county  designated  by  plaintiff. 
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Approved  In  Waechter  v.  Atchisoii  etc.  By.  Co.,  10  Cal.  App.  73,  101 
Pftc.  49,  following  rale;  Pittman  v.  Carstenbrook,  11  Cal.  App.  22d, 
104  Pac.  701,  arguendo. 

Distinguished  in  Buck  v.  Eureka,  97  Cal.  139,  31  Pac.  946,  holding 
municipal  corporation  is  resident  of  county  wherein  its  territory  lies, 
and  may  demand  transfer  of  action  against  it  to  county  of  its  resi- 
dence. 

Locality  of  Jurisdiction  of  State  Court  over  foreign  corporation. 
See  note,  70  L.  B.  A.  693,  697. 

Who  may  be  Served  Witb  Froceas  in  suit  against  foreign  corpora- 
tion.   See  note,  23  L.  B.  A.  497. 

66  CaL  603-606,  4  Pac.  646,  FBBBHILI.  T.  OHAMBTJRTiATN. 

Where  Interest  Coupons  on  Bonds  are  payable  from  special  fund 
in  city  treasury,  limitations  cannot  begin  to  run  against  interest 
until  fund  comes  into  treasury. 

Approved  in  Bur  lei  gb  County  v.  Kidder  County,  20  N.  D.  36,  125 
N.  W.  1066,  following  rule;  Hewel  v,  Hogin,  3  Cal.  App.  254,  84  Pac. 
1004,  1006,  holding  limitations  could  not  run  against  reclamation 
bonds  when  fund  froiQ  which  they  were  payable  had  not  come  into 
being;  Barnes  v.  Turner,  14  Okl.  293,  78  Pac.  110,  10  L.  B.  A.  (n.  s.) 
478,  limitations  do  not  run  against  obligations  of  city  evidenced  by 
warrants  until  fund  has  been  provided  by  city  for  their  payment. 

Distinguished  in  Schoenhoeft  v.  Kearney  County,  76  £[an.  887,  92 
Pac.  1098,  16  L.  B.  A.  (n.  s.)  803,  rule  that  limitations  does  not  be- 
gin to  run  in  favor  of  municipality  on  outstanding  warrants  until 
money  to  redeem  is  in  treasury  does  not  apply  to  ordinary  bonded 
indebtedness  represented  by  negotiable  bonds  and  interest  coupons. 

Beginning  of  Statute  to  Bun  Against  Action  upon  obligations  of 
municipal  or  quasi-municipal  body  payable  out  of  particular  fund. 
See  note,  10  L.  B.  A.  (n.  s.)  480. 

Bonds  of  City  of  Sacramento  Issued  under  act  of  1858  are  not 
barred  by  limitations,  since  act  of  1863  deprived  holder  of  right  to 
sue  thereon. 

Approved  in  dissenting  opinion  in  Bates  v.  Gregory  (Cal.),  22  Pac 
687,  680,  majority  holding  such  bonds  barred  by  limitations  since  act 
of  1864  providing  for  refunding  bonds  issued  under  act  of  1858. 

Miscellaneous .---^ited  in  Davis  v.  Porter  (Cal.),  4  Pac.  647,/  com- 
panion case. 

66  Cal.  606-609,  4  Pac.  643,  BUSSEUi  ▼.  BBOSSEAXT. 

Abandonment  and  Forfeiture  of  mining  claims.  See  note,  87  Am. 
St.  Bep.  406. 

Belocation  of  Mining  Claim  as  abandoned  or  forfeited.  See  note, 
68  L.  B.  A.  S3S. 

66  Cal.  609-611,  4  Pac.  648,  EX  PABTE  HEUiBBON'. 

City  may  Prohibit  Maintenance  of  slaughter-house  within  city 
limits. 

Distinguished  in  City  of  Elkhart  v.  Lipschitz,  164  Ind.  673,  74  N. 
£.  528,  holding  city  could  not  prohibit  location  of  slaughter-houses 
outside  city  but  within  two  mile  limit. 

Municipal  Power  Over  Nuisances  relating  to  trade  or  business. 
See  note,  38  L.  B.  A.  649, 
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Decision  Against  Odnstitational  Bight  as  a  nuHitj  subject  to  col- 
lateral attack.    See  note,  39  L.  B»  A.  456. 

65  Oal.  61S-615,  4  Pac  649,  PEOPLE  ▼.  LE  EOT. 

Admissions  or  Statements  Made  by  defendant  wbieli  do  not  amonnt 
to  confession  of  goilt  are  admissible  against  him  although  invol- 
nntary. 

Approved  in  People  ▼.  Wilkins,  158  Gal.  534,  111  Pac.  614,  and 
People  V.  Stokes,  5  GaL  App.  211,  89  Pac.  999,  both  following  rule; 
People  y.  Willard,  150  Gal.  550,  89  Pac.  127,  upholding  admission  of 
testimony  of  defendant  on  habeas  corpus,  bearing  onlj  on  his  sanity; 
People  v.  Ward,  5  Gal.  App.  39,  89  Pac.  875,  independent  statements 
of  defendant  not  amounting  to  confession  may  be  proved  against  him 
as  admission  without  requiring  preliminary  proof. 

66  GaL  61&-618,  4  Pac.  662,  STEIN  ▼.  HOWABD. 

Corporation  may  Issue  New  Stock  to  be  sold  at  less  than  par  value 
to  supply  fund  actually  required  by  corporation,  and  such  issue  is 
not  fictitious. 

Approved  in  McKee  v.  Title  Ins.  etc.  Go.,  159  Gal.  218,  118  Pac. 
145,  upholding  issue  of  bonds  for  payment  of  bonuses  to  subscribers 
to  stock;  O'Dea  v.  Hollywood  Cemetery  Assn.,  154  Gal.  67,  97  Pac.  6, 
only  creditors  of  corporation  can  attack  its  action  in  issuing  new 
stock  which  was  sold  for  less  than  par  value;  Smith  v.  Ferries  etc. 
By.  Go.  (GaL},  51  Pac.  715,  holding  valid  issue  of  stock  in  consider- 
ation of  property  alleged  to  be  of  much  less  value  than  face  of  stock; 
Scott  V.  Abbott,  160  Fed.  578,  87  0.  G.  A.  475,  upholding  increase  in 
stock  when  actually  paid  for  at  time  of  issuance,  although  statement 
made  by  corporation  to  Secretary  of  State  to  secure  certificate  of  in- 
crease falsely  stated  that  at  that  time  it  had  been  fully  paid;  Speer 
T.  Bordeleau,  20  Golo.  App.  42&,  79  Pac.  336,  upholding  issue  of  stock 
as  fully  paid  in  consideration  of  transfer  of  certain  bonds  and  min- 
ing leases  where  value  was  not  shown. 

Ftandnlent  and  Over-lssned  Corporate  Stock.  See  note,  87  Am. 
St.  Bep.  850. 

Power  to  Increase  Capital  Stock  of  corporations.  See  note,  88  L. 
B.  A.  618. 

Implied  Power  of  Corporations  to  borrow  money  and  give  evidence 
of  indebtedness  and  security  therefor.  See  note,  111  Am.  St.  Bep. 
328. 

Miscellaneous. — Gited  in  Weed  v.  Gainesville  etc.  B.  B.  Go.,  119 
Ga.  596,  46  a  E.  894. 


65  CaL  619-620,  4  Pac.  666^  YIK  HON  ▼.  SPBING  VAIJ.EY  WATEB- 
WOBEJ3. 

Water  Company  Is  I«lable  for  Injury  to  goods  damaged  in  adjacent 
building  caused  by  escape  of  water  while  company  was  repairing 
water-pipe. 

Approved  in  Aschoff  ▼.  City  of  Evansville,  34  Ind.  App.  3d,  72  N. 
E.  282,  holding  city  liable  for  damages  for  flooding  adjacent  ceUar 
caused  by  neglect  in  keeping  water-pipes  in  repair. 

Bight  to  Free  T7se  of  One's  Property  cannot  be  curtailed  by  fear 
that  neighbor  will  make  negligent  use  of  his. 

Approved  in  Helphand  v.  Independent  Tel.  Co.  of  Omaha,  88  Neb. 
544,  130  N.  W.  112,  33  L.  B.  A.  (n.  s.)  369,  where  damage  is  caused 
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by  surface  water  negligently  collected  in  trench  in  alley  and  thence 
eoaking  through  eewer  into  adjacent  basementi  defectiye  construc- 
tion of  sewer  is  not  contributory  negligence. 

EstablJflliment  and  Segnlation  of  municipal  water  supply.  See 
note,  61  L.  B.  A.  60. 

66  CaL  621-622,  4  Pac.  664^  PEOFUB  T.  80TO. 

Section  134,  Code  of  Civil  Procedure,  authorizing  discharge  of  jury 
on  legal  holiday  is  valid. 

Approved  in  Diepenbrock  v.  Superior  Court,  153  CaL  509,  600,  95 
Pac.  1122,  holding  section  5,  article  VI,  Constitution,  allows  legisla- 
ture to  provide  for  transaction  of  any  or  all  judicial  business  on  legal 
holidays;  Matter  of  Smith,  152  CaL  560,  570,  03  Pac.  103,  holding 
judgment  cannot  be  pronounced  on  holiday;  People  v.  Heacock,  10 
Cal.  App.  458,  102  Pac.  Qi6,  suggesting  trials  should  not  be  held  on 
Saturday  afternoons. 

66  CaL  623-624,  4  Pac.  667,  McKAT  ▼.  BILET. 

In  Action  for  Failure  to  Deliver  Ghx>d8  under  contract  of  sale, 
where  goods  have  no  market  value,  measure  of  damages  is  difference 
between  price  agreed  to  be  paid  and  advanced  price  for  which  pur- 
chaser had  agreed  to  sell  to  third  party  on  faith  of  contract. 

Approved  in  Californian  Canneries  Co.  v.  Pacific  Sheet  Metal 
Works,  144  Fed.  805,  measure  of  damages  on  breach  of  contract  to 
furnish  daily  supply  of  cans  to  cannery  is  actual  loss  in  fruit  thrown 
away  and  labor  wasted  due  to  such  failure. 

Damages  for  Breach  of  Contract  on  sale  of  article  that  has  no  mar- 
ket price.    See  note,  57  L.  R.  A.  103,  100. 

Objection  to  Evidence,  Which  Might  have  been  removed  if  taken 
in  court  below,  cannot  be  taken  for  first  time  on  appeaL 

Approved  in  Davey  v.  Southern  Pac.  Co.  (CaL),  45  Pac.  171,  hold- 
ing objection  to  variance  between  allegations  and  evidence  could  not 
be  taken  for  first  time  on  appeaL 

66  CaL  625-626,  4  Pac.  675,  PEOPLE  ▼.  8CHENICK 

Cross-examination  aa  Proper  Mode  of  proving  conviction  of  crime 
for  purposes  of  impeachment.    See  note,  30  L.  B.  A.  (n.  s.)  847. 

66  Cal.  626-629,  4  Pac.  672,  BIiAND  ▼.  SOUTHEBN  PACIFIC  B.  K, 
CO. 

Passenger  Is  Bound  to  Exercise  only  ordinary  care  as  to  his  safety. 

Approved  in  Clerc  v.  Morgan's  La.  &  T.  B.  Co.,  107  La.  376,  90  Am. 
St.  Bep.  319,  31  So.  880,  holding  passenger  whose  arm  was  struck  by 
freight-car  while  thrust  out  of  window  not  eontributorily  negligent. 

66  Cal.  620-634,  4  Pac.  660,  ANDBEWB  v.  BXTNTON. 

Married  Woman  Deserted  by  Husband  may  sue  alone  to  recover 
damages  for  personal  injuries. 

Approved  in  Duncan  v.  Duncan,  6  Cal.  App.  406,  02  Pac.  311,  hold- 
ing wife  living  apart  from  husband  can  sue  alone  to  recover  her  sepa- 
rate property  without  joining  husband. 

Liability  for  Acts  of  Independent  Contractor  where  injury  is  direct 
result  of  work  contracted  for.    See  note,  65  L.  B.  A.  756. 
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66  OaL  635-^4,  4  Pac.  676,  BEOI.AMATION  DISTBIOT  NO.  3  y. 
OOLDMAN. 

Trifling  Deviation  from  Plana  for  reelamation  difltriet  improvement 
does  not  vitiate  proceedings. 

Approved  in  Beclamation  District  v.  Hershey,  160  Cal.  696,  117 
Pac.  905,  fact  that  reclamation  commissioners  through  mistake  did 
not  include*  cost  of  acquiring  certain  private  levees  in  estimate  of 
work  did  not  prevent  supervisors  from  ordering  assessment  based  on 
cost,  including  such  levees. 

Procedure  for  EstabllBhment  of  drains  and  sewers.  See  note,  00 
L.  B.  A.  188,  2>16. 

OonclnsivenesB  of  Prior  DeclBiona  on  subsequent  appeals.  See  note, 
24  L.  B.  A.  327. 

65  Oal.  644-651,  4  Pac.  683,  PEOPLE  ▼.  JORDAN. 

Appellate  Court  has  Inherent  Power  to  establish  procedure  for  de- 
termining cases  of  which  it  has  jurisdiction  but  for  which  legislature 
has  provided  no  procedure. 

Approved  in  Commonwealth  v.  New  York  Cent.  etc.  B.  B.  Co.,  206 
Mass.  429,  92  N.  E.  772,  summons  served  on  proper  officers  of  corpora- 
tion held  correct  meane  of  bringing  corporation  into  court  on  indict- 
ment. 

Entry  or  Becord  Necessary  to  complete  judgment  or  order.  See 
note,  2S  L.  B.  A.  628. 

Superintending  Control  and  Superviaory  Jurisdiction  of  superior 
over  inferior  or  subordinate  tribunal    See  note,  51  L.  B.  A.  34. 


